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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDBLL HOLMES, Clrcnlt Justice Washington, D. C. 

Hon. WILLIAM L. PTJTNAM, Circuit Judge Portland, Me. 

HoQ. FREDERIC DODGB, Circuit Juâge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARBNCE HALB, District Judge, Maine Fortland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. BDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H- 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES H. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBB, Circuit Judge New Yorlc, N. Y. 

Hon. ALFRED 0. COXE, Circuit Judge New Yorls, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADE ROGERS, Circuit Judge, New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connectiout New Haven, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEEDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York .BuCTalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont» Brattleboro, Vt 

Hon. HARLAND B. HOWB, District Judge, Vermont' St Johnsbury, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B, McPHERSON, Circuit Judge Phlladelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla. . Phlladelphia, P». 

Bon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Phlladelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR. District Judge. W. D. Pennsylvanla Pittsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

'Dled January 14, 1915. 

• Appointed February 22, 1915, to succeed James L. Martin. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D, Nortli Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortl» Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH. District Judge, E. and W. D. S. C.Cliarlestoa, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Plilllppi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia. Cliar lésion, W. V«. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Qa. 

Hou. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama . ...Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jaclisonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport. La. 

Hou. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosclusko, Misa. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXKY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAT, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysviile, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisviile, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Micblgan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS. District Judge. W. D. Mlchigan ...Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohlo Cieveland, Ohlo. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo .Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohlo, 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. ...Knoxviile, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D.Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT 



Hon. JAMES CLARK McRBYNOLDS, Circuit Justice .....Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 



JUDGBS OB' THE COURTS Vil 

Hon. JULIAN W. MACK, Circuit Judge Cliloago, 111. 

Hbn. KKNESAW M. LANDIS, District Judge, N. D. lilinols Chicago, lU. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS liUMPRHEY, District Judge, S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indianapolis, Ind. 

Hou. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Miiwaukee. Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, WlB. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTBR. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTBR I. SIMITH, Circuit Judge Council Bluffs, lava. 

Hou. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Little Rock, Arlc. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas _.Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa' Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge. Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A- MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINEIR, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C; 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTBLLB, District Judge, Arizona Tucson, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. Callfornia* Los Angeles, Cal. 

Hon. BBNJ. F. BLBDSOB, District Judge, S. D. California , Los Angeles, Cal. 

Hon. WM. C. VAN FLBBT, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBRBMIAH NBTBBBR, District Judge, W. D. Washington Seattle, Wash. 



• Dled January 17, 1915. * Resigned January 31, 1915. 
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CASES 



ARGUED AND DETERMINED 

m THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



HUTTIG SASH & DOOR CO. v. STITT.f 

In re TEXAS PLANING MILL & MFG. CO, . 

(Circuit Court of Appeals, Fîfth Circuit. December 1, 1914.) 

No. 2616. 

L Bankbuptct (i 440*) — "Controverst Arising in Bankeuptct Pbooeed- 
ing" — Revikw — Natukb of Peoceedings. 

Wliere petltioner flled a claim for materlals fumlshed a bankrupt as 
a subcontractor, to be usod in the construction of a building, and also 
claimed a lien on property held by the trustée, the issue of petitloner'a 
right to a lien was a controversy arising in the bankruptcy proceedings, 
and therefore reviewable by a pétition to superintend and revise, au- 
thorlzed by Banltr. Act July 1, 1898, c. 541, § 24, subd. "b," 30 Stat. 553 
(Comp. St. 1913, § 9608), and was not appealable under section 25, subd. 
"a" (section 9609). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 440.* 

For other définitions, see Words and Phrases, Second Séries, Contro- 
versy Arising In Bankruptcy Proceeding. 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankeuptct (§ 440*) — Claim of Lien — Disallowance — Mode of Eeview 
— estoppel. 

Where a building subcontractor became a bankrupt, and It was agreed 
that a materialman, who had furnished materlals for the bankrupt, should 
file its claim vs'lth the référée, togetljer vs^ith its claim of lien, and should 
diligently prosecute such claim to final décision in the bankruptcy court, 
petltioner having done this, and the référée having denied the claim of 
lien, the trustée was estopped to claim that the dispute as to petitioner's 
right to a lien was not a controversy arising in bankruptcy proceedings, 
reviewable by pétition to superintend and revise, under Bankr. Act, § 24, 
subd. "b." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 915; Dec. 
Dig. § 440.*] 

S. Mechanics' Liens (§ 3*) — Right to Lien — Constitutionai, Provisions. 
Oonst. Tex. art. 16, § 37, providing that mechanics, artisans, and ma- 
terialmen of every class shall hâve a lien on the buildings and articles 
made or repaired by them for the value of their labor done thereon or ma- 
terlals furnished therefor, and the Législature shall provide by law for 

•For other cases see samo topio & % kumbbk In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
218 F. — 1 t Rehearing denied January 11, 1915. 
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the speedy and eflScient enforcement of such liens, glves a lien to the 
classes of persons therein named, whlch exista independent of statute, so 
that, though the statutes of the state may provide for liens in addition to 
those provided for by the Constitution, they cannot impair or detract from 
the rights to liens confered by the constitutional provision. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 4; Dec. 
Dig. § 3.*] 

i. Mechanics' Liens (§ 106*) — Right to Lien — Matebialman. 

Where a bankrupt had a subcontraet to fumish a building contractor 
with certain material and millwork called for by the gênerai contract for 
the construction of a building, to be used by the contractor in the work, 
and the bankrupt, though havlng nothing to do with the placing of the 
material in the building, in order to perform its contract, contracted with 
petltloner to manufacture and fumish certain material and millwork 
called for by the bankrupt's contract In accordanee with détails furnlshed 
to petitioner for the manufacture of such materials, the same havlng 
been manufactured, supplied to the bankrupt, and used by the contractor 
in the building, petitioner was entitled to a lien under Const. Tex. art. 16, 
§ 37, providing that mechanics, artisans, and materialmen of every class 
shall hâve a lien on the buildings and articles made or repalred by them 
for the value of thelr labor done thereon or materials furnished therefor. 
[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 138; 
Dec. Dig. S 106.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Texas, in Bankruptcy; 
Edward R. Meek, Judge. 

Pétition to superintend and revise an order of the District Court in 
f avor of J. W. Stitt, trustée in bankruptcy of the Texas Planing Mill & 
Manufacturing Company, denying the right of petitioner, the Huttig 
Sash & Door Company, to a lien on property held by the trustée. Pé- 
tition granted, order reversed, and cause remanded. 

George Q. McGown and E. T. Murphy, both of Et. Worth, Tex., for 
petitioner. 

George W. Steere, of Et. Worth, Tex., for respondent. 

Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1 ] We do not think that the motion to 
dismiss the pétition to superintend and revise is well taken. The 
ground stated in the motion is that the proper remedy open to peti- 
tioner was an appeal under subdivision "a." of section 25 of the Bank- 
ruptcy Act, and not a pétition to superintend and revise under subdi- 
vision "b" of section 24 of that act. The claim filed by the petitioner 
against the bankrupt estate was for the sum of $1,484.30, $1,157 of 
which he claimed was secured by a lien on property held by the trus- 
tée in bankruptcy. The total amount claimed was allowed as an unse- 
cured debt, but the asserted right to a lien was denied. The claim 
presented was not rejected, so as to confer upon the claimant the right 
to appeal given by subdivision 3 of section 25a of the Bankruptcy Act. 
Only the asserted right to a lien for a part of the amount of the claim 
was denied. In this respect the case was différent from the one con- 
sidered in Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 

•For other cases see same topio & I nuiibeb In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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725, in which the claim, as it was presented, was rejected, wîth the re- 
sult of giving the claimant the right to appeal f rom the judgment "re- 
jecting a debt or claim," etc. It is also unlike the case of Coder v. 
Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 
1008, in which an appeal was held proper, as the matter sought to be 
reviewed was a judgment allowing the claim made and the asserted 
lien for its security. 

We understand the opinion in the last-mentioned case to recognize 
the propriety of a resort to a pétition to superintend and revise under 
subdivision "b" of section 24 of the Bankruptcy Act, when the claimant 
complains of a supposed mistake of law made, not in the rejection of 
his claim, which in fact was allowed for its full amount, but in the 
court's exercise of its incidental right to consider and détermine the 
validity of the lien for a part of the amount of the debt claimed as- 
serted upon property in the hands of the bankrupt's trustée. The 
claimant has no right of appeal in such a case, his claim as he presented 
it having been allowed, and he may resort to a pétition to superintend 
and revise the action of the court in dealing with an incident of that 
claim, the asserted right to a lien. The controversy resulting from the 
assertion of the right to a lien on the bankrupt's property to secure 
part of the allowed debt owing by him is to be regarded as one arising 
in the bankruptcy proceeding, within the meaning of section 24 of the 
Bankruptcy Act, and the order by which that controversy was disposed 
of is subject to review in the manner provided for by subdivision "b" 
of that section. Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct. 778, 
47 L. Ed. 1179; In re Doran, 154 Fed. 467, 83 C. C. A. 265 ; Holden 
V. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116. 

[2] Furthermore, we think that an agreement, set out in the record, 
which the bankrupt, his trustée, the original contracter, and the claim- 
ant entered into before the latter presented his claim against the bank- 
rupt estate, and in pursuance of which the claim was presented, shows 
that it was distinctly recognized by ail parties that the subject of con- 
troversy between the creditor on one side and the bankrupt and his 
trustée on the other side was the légal question of the right of the 
former, under the state of facts which was agreed upon, to the lien 
claimed, and that it was understood that that question would be pre- 
sented as a controversy arising in the bankruptcy proceeding on a claim 
to be filed by the creditor for the full amount of the debt due to it. The 
substance of one of the provisions of that agreement was that the cred- 
itor would in due time file with the référée in bankruptcy a properly 
proven claim for the amount of its debt against the bankrupt, claiming, 
because of the furnishing of the materials and millwork as above stat- 
ed, a mechanic's and materialman's lien upon the building in the con- 
struction of which they were used and upon the lot on which that build- 
ing was ereçted, and that it would diligently prosecute said claim to a 
final décision in the bankruptcy court. In view of that agreement, and 
of the creditor's proceedings in conformity with its terms, it hardly is 
consistent for the bankrupt or its trustée to contend that the action of 
the court in determining the légal question in dispute was not the dispo- 
sition of a controversy arising in the bankruptcy proceedings in the 
manner contemplated by the parties to it, or that that disposition o£ 
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that légal question is not subject to be reviewed on a pétition to super- 
intend and revise the action of the court in the matter of law so aris- 
ing in the bankruptcy proceeding on the claim as it was presented pur- 
suant to the agreement. It was in effect agreed in advance that the 
disputed question of law should arise in the proceedings in bankruptcy 
on the creditor's claim for the full amount of the debt owing to it, only 
a part of which amount was claimed to be secured by the asserted lien ; 
and the record shows that it did so arise, as contemplated by the par- 
ties. 

The controversy in this case is as to the asserted right of the claim- 
ant to a lien on a building for the price of certain material and millwork 
supplied by it under a contract with the bankrupt and which was used 
in the construction of that building. One McCoy was the original and 
gênerai contracter for that building. Under a contract with him the 
bankrupt undertook to furnish to him certain material and millwork, 
called for in the contractor's contract with the owner of the building, 
and to be used by the contractor in the construction of the building ; 
the bankrupt having nothing to do with the placing of the material and 
millwork in the building. The bankrupt, in turn, in order to perform 
its contract with McCoy, entered into an agreement with the claimant 
whereby the latter undertook to furnish to the bankrupt certain material 
and millwork called for by the bankrupt's contract with McCoy. Under 
this agreement the bankrupt made and caused to be made détails f rom 
the plans and spécifications of the building, and supplied thèse détails 
to the claimant to be observed by the latter in the manufacture and 
supply of the material and millwork called for by its contract with the 
bankrupt. The claimant manufactured and supplied the material and 
millwork in accordance with those détails, shipped the same to McCoy, 
as directed by the bankrupt, and the things so supplied were accepted 
by both the bankrupt and McCoy as being the same as were called for 
by the latter's contract for the building, and were used and placed by 
McCoy in the construction of the building. The référée found that 
the claimant had complied with the statutory requisites for fixing a 
lien, but denied it the lien asserted by it. The order of the référée to 
this effect was affirmed by the District Court. 

[3] Section 37 of article 16 of the Constitution of the state of Texas 
provides that : 

"Mechanlcs, artisans and materlalmen, of every class, shall hâve a lien 
upon the buildings and articles made or repaired by them, for the value of 
their labor done thereon, or material furnished therefor ; and the Législa- 
ture shaU provide by law for the speedy and efficient enforcement of said 
liens." 

This provision, as it has been construed by the Suprême Court of Tex- 
as, gives a lien to the classes of persons therein named, and such lien 
exists independent of any statute. That court has expressly recog- 
nized that the provision, "in so far as it gives a lien, is as broad as 
language can make it." Bassett v. Mills, 89 Tex. 162, 34 S. W. 93 ; 
Warner Elevator Mfg. Co. v. Maverick, 88 Tex. 489, 30 S. W. 437, 31 
S. W. 353, 499. Statutes may provide for liens in addition to those 
provided for by the Constitution, but cannot impair or detract f rom the 
rights to liens which the quoted provision of the Constitution confers. 
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A Texas statute (article 5621, Rev. Civil Stat. o£ Texas 1911) provides 

as follows : 

"Any person, or flrm, lumber dealer, or corporation, artisan, laborer, me- 
chanic, or subcontractor, who may labor or furnlsh materlal, machlnery, flx- 
tures or tools to erect any house or improvement or to repalr any building or 
Improvement whatever, * * * wlthln thls state under or by vlrtue of a 
contract with tbe owner or hls agent, trustée, receiver, contracter or con- 
tractcirs, upon complying wlth the provisions of thls chapter, shall bave a 
/len on such house, building, flxtures, * * • to secure payment for the 
labor done, lumber, materlal, machlnery or flxtures * • • furnlshed for 
construction or repalr." 

In the case of Bassett v. Mills, supra, the question was presented 
of the right under this statute to a lien claimed by one who furnished 
labor and material for a building to a subcontractor ; the claimant hav- 
ing had no dealing with the original contracter. It is to be noted that 
the statute does not in express terms provide for a lien in favor of such 
a person. In deciding that there was a lien as claimed, the court, in 
the course of the opinion rendered, said : 

"It Is by no means clear from thls statute, standing alone, that laborers or 
materlalmen contractlng wlth a subcontractor were Intended to be included 
in its benefits. But section .37 of article 16 of our Constitution provides that 
'méchantes, artisans and materlalmen of every class, shall bave ^ lien upon 
the buildings and articles made or repalred by them for the value of their 
labor done thereon or material furnished theref or ; and the Législature shall 
provide for the speedy and efficient enforcement of such liens.' Thls provi- 
sion, in so far as It gives a lien, is as broad as language can make it. It In- 
cludes materlalmen who furnlsh materlal, though to a subcontractor, as well 
as those who furnlsh It to an original contracter. This does not prohlbit the 
Législature from providing for liens in cases not mentioned; nor, as we hâve 
held, does It prevent the Législature from making reasonable régulations for 
the enforcement of the liens provided for in the section. But it does not (?) 
make it the duty of the Législature to provide a speedy and efficient remedy 
for the enforcement of the rlghts couferred. The purpose of the act of Aprll 
5, 1889, was not only to déclare the liens created by the Constitution, and t» 
give liens in other cases, but also to provide a remedy by which they could 
be secured and enf oreed. The latter It was their duty to do ; and one of two 
propositions Is true — elther the act was intended to apply to those who con- 
tracted wlth subcontractors, or the Législature bas neglected Its duty. If 
the act does not apply to that class of clalmants, then the Législature bas 
omitted to confer upon them the benefits of provisions which It bas made for 
others, and bas been derelict In the performance of a duty expressly Im- 
posed by the Constitution. A failure to obey a requirement of the funda- 
mental law, which the members take oath to support, should not llghtly be 
Imputed ta the Législature ; and where a statute Is capable of two construc- 
tions, one of which would give effect to a positive requirement of the Consti- 
tution, and the other would leave a duty unperformed, the former should pre- 
vall. If those who deal wlth a subcontractor are Included wlthln the provi- 
sions of the act, then the plalntifC In error is entitled to a lien, not only upon 
the Improvements, but also upon the lots upon which they are sltuate." Bas- 
sett V. Mills, 89 Tex. 162, 167, 34 S. W. 93, 95. 

[4] While what was decided in that case was that there was a lien 
in favor of ail persons who labor upon or fumish materials for the 
work, whether the contract under which this was done was with the 
owner, the original contracter, or a subcontractor, yet nothing said in 
the opinion indicates that the lien would not exist in favor of one who 
furnished material for use in the building under a contract, not with 
either the owner, the contracter, or a subcontractor, but with another 
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materîalman, who had contractée! with the original contracter to sup- 
ply material for the building. On the contrary, the expressions used 
in the opinion are persuasive in support of the conclusion that the con- 
stitutional and statutory provisions in question are to be so liberally 
construed in favor of the classes of persons sought to be protected as 
to make them cover the case of a materialman who furnishes material 
for the construction of a building, though he does so under a contract, 
not with the owner, the contracter, or a subcontractor, but with anoth- 
er materialman who had a contract with the original contracter to fur- 
nish that material for that building. The materialman belongs to a 
class provided for, if the material he furnished was for use in the par- 
ticular building in which it was in f act used. 27 Cyc. 48. 

We are of opinion that the facts of the instant case bring the claim- 
ant within the scope of the provisions mentioned. The materials he 
supplied were manuf actured pursuant to détails furnished to him from 
the plans and spécifications of the particular building, in the construc- 
tion of which they were actually used. Materials manufactured and 
supplied in such circumstances are to be regarded as furnished, not as 
a manufacturer or dealer furnishes from his stock goods to a pur- 
chaser,^ without regard to their destination or the use to which ulti- 
mately they may be put by the purchaser, but for the purpose of being 
used in the particular building, the plans and spécifications presumptive- 
ly exclusively applicable to which were conformed with in their manu- 
facture and préparation. The claimant could not well hâve supposed 
that the material and millwork he furnished were to be used otherwise 
than in the structure the plans and spécifications for which were f ol- 
lowed in their production. The conclusion is that he was entitled to the 
lien as claimed. Any other conclusion would hardly be consistent with 
the broad and libéral provisions of the law under which the claim of the 
right to a lien is made. 

The pétition is granted, the order of the court below is reversed, 
and the case is remanded for further proceedings in conformity with 
the conclusions above stated. 



HUFF et al. v. BIDWELL et aL 

MATOR AND COUNCIL OF CITï OF MAOON et al. v. HUFF et aL 

(Circuit Court of Appeals, Fifth Circuit. October 21, 1914.) 

No. 2533. 

1. Insolvenct (§ 188*) — Distribution of Estate — Coxjnsel FteES. 

A court of equity bas power to allow a fee to the solicitor of an In- 
solvent défendant, whose estate is being admlnistered, to be paid from 
the f und in court ; but, if It appeara on final distribution that the assets 
are sufficlent to pay ail debts and leave a surplus, it is not liie province 
of the court either to flx the fee or to charge it upon the fund. 

[Ed. Note. — For other cases, see Insolvency, Cent. Dig. § 309; Dec 
Dig. § 188.*] 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Insolvenct (§ 109*) — Distribution of Estate — Inteeest. 

The rule that, in the administration of insolvent estâtes, Interest Is 
not allowed after the commencement of the proceedlngs, applies only as 
between creditors who stand upon an equal basis, and not to a creditor 
having a prior lien on spécifie property in favor of unsecured creditors, 
nor where the estate proves sufflcient to pay ail creditors, wlth interest. 

[Ed. Note. — For other cases, see Insolvency, Cent. Dig. § 173 ; Dec. Dig. 
« 109.*] 

3. Inbolvenct (§ 185*) — Involuntaby Proceedings — CosTS. 

Where a temporary recelver was Improvidently appointed In a pro- 
ceeding in lijsolvency agalnst the défendant, the costs of the receivership 
are properly taxable against the complainants who procured it. 

[Ed. Note. — For other cases, see Insolvency, Cent. Dig. § 306 ; Dec. Dig. 
I 185.*] 

4. Insolvency (§ 185*) — Distbibution or Estate — Costs of Collatebai. 

LiTIGATION. 

Complainants In proceedlngs In insolvency against a debtor were jus- 
tifled In resisting payment of paving assessments against property of the 
défendant, where their valldity was doubtful, and are not personally 
liable for the costs of such litigation, although they were unsuccessful ; 
nor are they personally liable for such assessments because of a tender 
inade by them, and not accepted, which was presumably made on behaU 
of the estate. 

[Ed. Note. — For other cases, see Insolvency, Cent. Dig. § 306 ; Dec. Dig. 
§ 185.*] 

5. Insolvency (§ 185*) — Administeation of Estate — Claims fob Taxes. 

County and municipal taxes, assessed upon property being adminis- 
tered by a court in insolvency proceedings against the owner, are a part 
of the costs of administration, and cannot be required to contribute to 
the payment of solicitors' fées awarded the complainants, but are enti- 
tled to payment In fuU, with interest. 

[Ed. Note. — For other cases, see Insolvency, Cent Dig. § 306 ; Dec Dig. 
§ 185.*] 

6. Insolvency (§ 188*) — Distribution of Estate — Costs and Expenses. 

Where a mortgagee, made a défendant in Insolvency proceedings against 
the mortgagor, adopts such proceedings for the purpose of enforcing Ita 
lien, It may properly be requlred to contribute to the payment of a so- 
licitor's fee awarded to the complainants from the fund in court. 

[Ed. Note. — For other cases, see Insolvency, Cent. Dig. g 309; Dec. 
Dig. § 188.*] 

Appeals from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit in equity by William L. Bidwell and others against William 
A. Hufï and others. From the decree défendants, as well as the Mayor 
and Council of the City of Maçon and the County of Bibb, as inter- 
veners, separately appeal. Reversed in part. 

See, also, 151 Fed. 563, 81 C. C. A. 43; 176 Fed. 174. 

Du Pont Guerry and Thos. S. Felder, ail of Maçon, Ga., for appel- 
ants HuflF and others. 

Walter G. Smith, Andrew W. Lane, N. E. Harris, Walter A. Mar- 
ris, T. E. Ryals, R. L. Anderson, Alexander Akerman, and J. E. Hall, 
ail of Maçon, Ga., opposed. 

Before FARDEE, Circuit Judge, and CALL and GRUBB, District 
Judges. 

*FoT otber cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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GRUBB, District Judge. This is the fifth appeal in this case. The 
cause now cornes before the court upon the appeal of a number of the 
parties from the decree of the court below distributing the proceeds 
of the various sales of the properties in the possession of the receiver, 
some made by consent of the parties, and some under the former de- 
cree of the court below, which was affirmed by this court upon a 
former appeal. The various appellants are the défendants, W. A. 
Huff, individually and as trustée for his children, Edison Huff and 
Mrs. Jennings, also Edison Hufï and Mrs. Jennings, individually, the 
mayor and council of the city of Maçon, the county of Bibb and its 
tax collectors, and the Scottish-American Mortgage Company, Lim- 
ited. The grievances complained of by each appellant are différent. 

The défendants, W. A. Huff, Edison Huff, and Mrs. Jennings, pré- 
sent the following objections to the decree: (1) The défendant W. A. 
Huff complains of the allowance by the court below of a solicitor's 
fee to his former solicitor, Alexander Proudfit, out of the surplus, 
if any, coming to défendant W. A. Huff. (2) They ail complain of 
the allowance by the court below of interest on the claims of the plain- 
tiff, and the claims of the various interveners, including the claims for 
taxes and assessments. (3) They ail complain that the decree failed 
to tax the costs of the temporary receivership against the plaintiffs, 
as directed by the opinion of this court on a former appeal. (4) They 
ail complain that the costs accruing upon the contested paving assess- 
ment of the city of Maçon were not taxed against the plaintiffs, wholly 
or partly. (5) They ail complain that the plaintiffs were not required 
to pay the paving assessment, and not the fund, by reason of the tender 
made by plaintiffs upon the hearing of one of the former appeals in 
this court. (6) They ail complain that the property known as the 
Armory property was not turned over to them, its sale having been 
determined not to be necessary to pay the def endant's debts. (7) The 
défendants Edison Huff and Mrs. Jennings complain that they were 
not accorded a hearing before the master or the court, in the court 
below, upon their claim to a seventh interest each in the proceeds of 
the sale of certain of the tracts of land sold under the former decree, 
and of a like interest in certain of the rents alleged to hâve been col- 
lected by the receivers from certain of the properties in their posses- 
sion, in which the défendants Edison Huff and Mrs. Jennings each 
claimed an undivided interest. 

The appellant the mayor and council of the city of Maçon complains 
of the decree because by its terms the city was taxed with a propor- 
tionate part of the solicitor's fee allowed the plaintiffs by the court 
below, and because no interest was allowed upon the amount of its 
paving assessment beyond March 5, 190Ô, the date mentioned in the 
opinion of this court upon a former appeal. 

The county of Bibb and its tax collectors complain of the decree be- 
cause they were, by its terms, required to contribute their proportionate 
part to the solicitor's fee allowed to the plaintiff. 

The Scottish-American Mortgage Company, as appellant, complains 
of the decree for the same reason. 

[1] Considering first the first complaint of the défendant W. A. 
Huff, based upon the allowance of a courisel fee, fixed by the court 
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below and charged against the ,fund, to the former solicîtor of the 
défendant : 

The original bill of complaint was framed upon the theory that the 
défendant W. A. Huff was insolvent, and upon the conséquent neces- 
sity of selling his assets for the purpose of paying his debts. We hâve 
no doubt of the power of a court of equity to protect the solicitor of an 
insolvent défendant, whose assets are being administered through the 
court, in the collection of a reasonable fee for the services to the insol- 
vent, by charging it against the fund being administered. In the ab- 
sence of such authority, the insolvent's solicitor would be without pro- 
tection; the court having seized ail the assets of the insolvent, and 
there being no other resort for the collection of the solicitor's fee than 
the fund in court. In this case it is not contended that the fee allowed 
was not reasonable. The property of the défendant sold for enough 
to pay the charges against him, by reason of its enhancement in value 
after the filing of the bill and after the détermination of def endant's in- 
solvency, so that there is an apparent surplus at the présent time, which 
may be returned to the défendant, and out of which, if not consumed, 
he will be able to pay his solicitor. It is clear that the court would hâve 
no authority to fix and coUect the fee of a solicitor out of a solvent de- 
fendant, with the ability to arrange payment therefor himself . In such 
a case the collection of the fee and its amount is a matter of voluntary 
contract between the défendant and his solicitor, with which the court 
will not interfère. As it is not necessary for the court to fix the fee 
of defendant's solicitor and make it a charge on the fund in court, 
until it is determined whether there will be a surplus to be returned 
to the défendant after the payment of ail charges and costs, we do 
not think that the apparent insolvency of the défendant, at a pre- 
vious stage of the proceedings, would justify the court's intervention 
in this respect, if, in f act, it turned out ultimately that there was a sur- 
plus for the défendant. In this case, if it turns out that there is a sur- 
plus coming to the défendant ample in amount to cover the fées of his 
solicitors, we think there should be no fee fixed by the court and 
charged against and coUected from the fund. On the other hand, if 
upon the final distribution the apparent surplus now existing is ex- 
hausted, and the défendant is left without means to pay his solicitors, 
then we think the action of the court below in fixing a reasonable fee, 
and directing that it be charged against the fund, should be sustained. 

[2] 2., The défendant W. A. Hufif, individually and as trustée, also 
complains that interest was allowed by the court upon the claims, in- 
cluding the secured and unsecured claims, and those for taxes and 
paving, while the property of the défendant was held by the court 
for the purpose of being subjected to the payment of his debts, and es- 
pecially after its sale and the deposit of the proceeds of the sales to 
the crédit of the cause in depositories where they drew no interest. 

It is true that in the settlement of insolvent estâtes, and as between 
creditors, who stand on an equal basis and none of whom will receive 
payment in full, as a matter of convenience, for the purpose of distri- 
bution, interest stops as to ail upon the filing of the proceeding. But 
this principle does not prevail as against a creditor having a prior lien 
on spécifie property, in favor of one having no such lien. First Na- 
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tional Bank v. Ewing, 103 Fed. 168, 43 C. C. A. 150. Nor does it pre- 
vail where the estate of the alleged msolvent turns out to be ample to 
pay ail his creditors in full of principal and interest. This is the hold- 
ing of the Suprême Court in the récent case of American Iron & Steel 
Co. V. Seaboard R. R. Co., 233 U. S. 261, 34 Sup. Ct. 502, 58 L. Ed. 
949, distinguishing such a case from that considered in the case of 
Thomas v. Western Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 
663, cited and relied upon by the appellant. While the allowance of 
interest in favor of the creditors, while the fund out of which they 
might hâve been earlier paid, remained in the registry of the court 
drawing no interest, works a manifest hardship on the défendants, it is 
one to be attributed to a delay, partly at least, caused by the défend- 
ants, and is one which the court is without power to remedy. The 
former decree of sale of January 6, 1906, affirmed by this court, pro- 
vided for the running of interest on some, if not ail, of the claims, and 
is conclusive in that respect on the parties to the cause on this appeal. 
We think that interest was properly allowed on ail the claims, including 
the tax claims and paving assessments, and should continue to run as 
against défendants until they are paid. 

[3] 3. We think the plaintiffs should be taxed with the costs of the 
temporary receivership in this cause, which was held by us to hâve 
been improvidently granted, as was directed to be done in the opinion 
of this court upon the firsf appeal in the cause. Huff et al. v. Bidwell 
et al., 151 Fed. 563, 81 C. C. A. 43. While the mandate may hâve con- 
tained no spécifie direction as to thèse costs, concerning itself only with 
the costs in this court, we think the direction of the court contained 
in its opinion should hâve been followed in the court below, and that 
the amount of such costs, which hâve been separately ascertained, 
should be deducted from the amounts coming to the plaintiffs upon 
the final distribution. 

[4] 4. The défendant W. A. Huflf also complains that the costs, 
incurred in the litigation relating to the validity of the paving assess- 
ments of the city of Maçon, were taxed against the fund, instead of 
wholly or partly against the plaintiffs. The contention in this respect 
is that the litigation was unsuccessful, that the plaintiffs tendered the 
amount of the assessment, after having litigated it at great expense, 
and without benefit to the défendants or their property. 

We think the doubt concerning the validity of the assessment, in 
view of the then décisions of the Suprême Court of the United States 
with référence thereto, justified the plaintiffs in making the contest, 
though it tumed out to be f ruitless, and that the costs were properly 
charged against the fund. The duty of the plaintiffs to resist an illé- 
gal assessment is manifest. 

5. The claim is also made, in this connection, that the tender by the 
plaintiffs of the amount of the paving assessment to the city of Maçon 
in this court made it the duty of the plaintiffs to pay the amount per- 
sonally and not out of the fund. The plaintiffs, in a sensé, were the 
représentatives of the fund being administered, and conducted the 
litigation with référence to the validity of thè assessment in their rep- 
résentative capacity, and because of their duty to resist an illégal as- 
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sessment, and in makîng the tender will be presumed to hâve intended 
to make it good out of the fund or property, for the benefit of which 
the litigation had been conducted by them. The opinion by this court 
upon appeal from the final decree of January 6, 1906, as we construe 
it, directs that it be so paid ; the tender not having been accepted by 
the city of Maçon. The court below properly charged the amount 
against the fund. 

6. The défendants, W. A. Huflf, Edison Huff, and Mrs. Jennings, 
also complain because the court failed to grant their application for 
the return of what is known as the Armory property ; it having been 
reserved from sale because of the apparent sufficiency of the other 
property sold to pay the debts and charges without resort to it. This 
surplus, as found by the master, was approximately $8,000, from 
which, at that time, was to be deducted only one-half of the master's 
fee, amounting to $750. In view of the additional charges against the 
fund in the way of interest and costs, pending this appeal, and the 
possible further delay, and réduction of the fund due to it, and to any 
possible allowance out of it to the défendants Edison Huff and Mrs. 
Jennings for any interest they may establish in any of the lands sold, 
from which the fund was realized, we are not prepared to say that it 
clearly appears that the Armory property will not bave to be resorted 
to in the future of the cause. It would seem to dépend upon wheth- 

• er the parties proceed with the purpose of settling the few remaining 
questions economically and expeditiously, or in the way that seems to 
hâve been typical of the case up to this time. When, if at ail, it does 
appear that any property seized by the court will not hâve to be re- 
sorted to for the purposes of the litigation, it should be promptly sur- 
rendered to the défendants by the court, leaving them to settle what- 
ever interventions may then be pending with référence to the owner- 
ship of portions of the property in a forum of their sélection, or that 
of the adverse claimants, who hâve intervened in this cause, to estab- 
lish their claims. 

7. The défendants Edison Huff and Mrs. Jennings also complain 
because they were not given a hearing either before the master or be- 
fore the court upon their claim to an undivided two-sevenths interest 
in certain of the lands sold under the former decree of the court below. 
Before the decree ef sale was passed, thèse défendants, who had been 
made parties défendant, either originally or theretofore, applied to the 
court for leave to file a cross-bill against their codefendant, the Scot- 
tish-American Mortgage Company, Limited, for the purpose of assert- 
ing a two-sevenths interest in certain of the lands, on which that Com- 
pany claimed a spécifie lien by a security deed, executed while the de 
fendants were minors, and claimed to hâve been ratified by them on at- 
taining their majority. The court below denied the défendants leave 
to file their cross-bill, in the same order expressly reserving their rights 
to assert their claim, if any they had, after sale, to the proçeeds o,f 
the sale, in this language : 

"It Is further ordered that sald respondents hâve leave to file approprlate 
proceedlngs and set up their rights, if any, to any portion of the fund, arislng 
from the sale of the property, in which they claim an Interest" 
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In his opinion, denying leave to file the cross-bill, the District Judge 

said: 

"The court, perhaps, might be justifled lu holding that since, with full 
knowledge of their rights durlng the pendency of the main litigation, they 
failed by proper proceedings to seek the relief now claimed, they are barred 
from seeking It now. However, leave to file pleadings, approprlate to protect 
thelr alleged interesta even after final decree, would seem under the circum- 
stances within the discretlonary power of a court of egtuity, and, as stated, 
sueh leave wlll be allowed." 

In pursuance of this détermination, the court below incorporated 
in the final decree a provision to the effect that: 

"Nothing herein provided wlth référence to the payment of costs and ex- 
penses shall apply to the one-seventh interest to which Mattie J. C'. Jennings, 
formerly HufC, and Edison HufC may be respectively entltled after the pay- 
ment of the taxes against the properties in which they are respectively inter- 
ested, and after the payment of any speclfle liens against sueh property ; but 
the entire and unincumbered title to ail of the properties shall be sold, and 
the said Mattie J. 0. Jennings, formerly HufC, and the said Edison HufC, 
shall receive their respective shares of the proceeds without diminution, ex- 
cept for taxes and the payment of sueh spécifie liens as are chargeable against 
the properties in which they are interested." 

In pursuance of this decree ail the properties, except the Armory 
property, hâve been sold in their entirety and free from liens. No 
sales wrere made under the decree until the year 1909 ; it having been 
appealed from by the défendants. Prior to September 20, 1909, the 
défendants Edison Huff and Mrs. Jennings filed a pétition for the 
allowance of a rule nisi, to be served on ail parties to the cause, to 
show cause why the receivers should not be directed to pay to the 
défendants their respective interest in the funds in their hands. The 
application was denied by the court below on September 20, 1909, as- 
signing as a reason that it should be postponed until the whole fund 
was ready for distribution. The bulk of the property was not sold 
until December, 1909. Again on June 24, 1911, the défendants Edi- 
son Huff and Mrs. Jennings filed another application to hâve paid to 
them their interest in the funds in the hands of the receivers, arising 
from the sales of lands and the rents, accruing to their claimed two- 
sevenths interests. On July 6, 1912, the said défendants filed with 
the master, to whom the matter of distribution had been referred for 
report, certain requests for the récognition of their two-sevenths in- 
terest in the funds in the hands of the receivers. The master's report 
allowed the défendants a two-sevenths interest in what is Imown as 
the Kimball House property and in two tracts of what is known as 
the Vinesville property, amounting to, after proper déductions for 
taxes, $6,110.76, and reported to the court that under the then state 
of the pleadings there was no adjudication that Edison Huff and Mrs. 
Jennings were entitled to any further interest in the fund in court, 
assigning as a reason for his conclusion that the final decree, to which 
they were parties, recognized their two-sevenths interest in the pro- 
ceeds of the Kimball House and two tracts of the Vinesville property, 
but disposed of ail the other property of the défendant W. A. Huff, 
individually and as trustée, and the master also reported that the 
pétition of Edison Huff and Mrs. Jennings for two-sevenths interest 
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was then pending before the court. The decree of distribution, from 
which the présent appeal is taken, foUowed the master's report, and 
allowed the défendants Edison Huff and Mrs. Jennings an interest 
only in the Kimball House and the two tracts of the Vinesville prop- 
erty. 

No reason is assigned in the decree of distribution for the court's 
décision. We do not think the effect of the final decree was to ad- 
judicate that the défendants Edison Huff and Mrs. Jennings had no 
interest in any of the tracts sold, except the Kimball House and two 
Vinesville tracts. As we construe it, there was no adjudication that 
Edison Huff and Mrs. Jennings had any interest in any one of the 
tracts sold. That question was expressly reserved for détermination 
until after the sale was had under the final decree both by the former 
orders of the court and by the provisions of the decree of sale itself, 
and défendants were given leave to then assert their claims to the pro- 
ceeds of the sales. The final decree disposed of the interest of the de- 
fendants Edison Huff and Mrs. Jennings in the Kimball House and 
Vinesville properties, as well as it did in ail the other tracts. Their 
interests in ail the tracts were directed to be sold, without distinction, 
under that decree, and the proceeds to be distributed as directed. If 
the court should thereafter sustain the claims of the défendants Edi- 
son Huff and Mrs. Jennings as to any or ail the tracts sold, the de- 
cree of sale reserved to them the right to be paid out of the proceeds 
of the sale. The adjudication of their interests in ail the tracts, in- 
cluding the Kimball House and Vinesville tracts, was postponed for 
future détermination. The lien of the plaintiff Bidwell was confined 
to a five-sevenths interest in the Kimball House tract, and, in direct- 
ing the sale of this tract to satisfy Bidwell's lien, a five-sevenths inter- 
est only was directed to be sold, for the lien extended to no more. 
So with the two Vinesville tracts, a five-sevenths interest only in which 
were mortgaged to the défendant the Scottish-American Company. 
The order of sale to enforce the spécifie lien of the Scottish-American 
Company was limited to a five-sevenths interest, because the lien of 
that Company covered no greater interest. When the decree came 
to order the sale for gênerai distribution, it directed the sale of the 
entire interest in ail the tracts, including the Kimball House and Vines- 
ville tracts, and not merely an undivided five-sevenths interest in any. 
It was, therefore, neither an adjudication of a two-sevenths interest 
in the défendants Edison Huff and Mrs. Jennings to the Kimball 
House and Vinesville tracts, nor an adjudication of a lack of interest 
in those défendants in the remaining tracts, because they were by the 
decree of sale disposed of in their entirety. In f act, ail the tracts were 
disposed of in their entirety, and in the absence of a clause reserving 
défendants' rights to assert their claim to the proceeds, they would 
hâve been concluded by it, as to their alleged interest in ail the tracts, 
including the Kimball House and Vinesville tracts, an interest in which 
was allowed them by the court below. 

The twentieth clause of the decree preserved their right to assert 
their interest in each tract sold, in spite of the sale, and, if established, 
to be paid their interest from the proceeds. Before and after the sale 
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they made application to the court and to the master for a hearing as 
to their interest in certain of the tracts, other than the three in which 
they were allowed an interest, and a hearing was denied them, both 
by the master and the court. If they hâve the interest they assert, it 
should not be subjected to pay the debts of their father, for which 
they are not responsible. Unless they are accorded an opportunity to 
establish their claim, it is clear this injustice may befall them. For 
this rèason, we deem it imperative to remand the case, with directions 
to the court below to recommit to the master for the purpose of ena- 
bling the master to grant the défendants Edison Huff and Mrs. Jen- 
nings an opportunity to be heard upon the claims they assert to the 
f und in court. Thèse same défendants, by virtue of their claimed two- 
sevenths interest in certain of the tracts sold, claim a like interest in 
the rents collected by the receivers from those tracts, and filed a pé- 
tition for their allowance, and a request with the master to that ef- 
fect. The master took no action upon their pétition and request, and 
no allowance was made to the défendants on this account in the decree 
appealed from. The right of thèse défendants, arising from rents 
collected by the receivers, should be inquired into by the master also 
upon the recommittal of the case to him. 

[5] Coming to the appeals of the appellants other than those al- 
.•eady mentioned, their contention îs that they were improperly made 
to contribute to the solicitor's fee allowed the plaintiffs; each being 
assessed for that purpose 10 per cent, of the amount of the claim. 
We think it clear that the claims for taxes and for the paving assess- 
ment should not hâve been made to contribute to this end. Thèse 
claims were first liens on the respective tracts, and should hâve first 
been paid out of any available funds, as they currently accrued. We 
are unable to see how the tax claimants can be said to bave benefited 
by the litigation. They did not stand on the basis of creditors, but, at 
least such as accrued after the filing of the bill, were part of the costs 
of the préservation of the property while in the custody of the court, 
and would bave been properly treated as part of the costs of adminis- 
tration of the insolvent estate. We think they should ail be paid, with 
interest from the time an exécution could be legally issued for their 
collection, and until payment, and without déduction of any kind. We 
do not think that the récital of the amount due the city of Maçon in 
the former opinion of this court, which included interest only till 
March 5, 1906, was intended to deprive the city of interest to the date 
of actual payment. It was undoubtedly contemplated by this court 
chat the amount f ound due would be presently paid, as directed by the 
decree. As it bas not yet been paid, we can see no reason for disallow- 
ing interest to the city, when it bas been allowed to ail other claimants, 
some of whose claims were subordinate to the city. 

[6] Coming to the contention of the Scottish-American Mortgage 
Company that it should be relievea from contributing to the solicitor's 
fee allowed the plaintiffs, its original attitude in the litigation entitled 
it to such relief. It was brought into the litigation involuntarily, with 
the purpose of subjecting the equity of rédemption in the lands on 
which it had a lien to the debts of the défendant W. A. HuS. Its lien 
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had been reduced to judgment in the state court, and the only thing 
left for it to do was to sell the property under exécution issued upon 
its judgment. Its lien was prior to ail other liens, except that for 
taxes. If this attitude had continued until the présent stage of the 
litigation, it is clear that the involuntary contribution exacted of it 
would hâve been improper. Subsequently, however, it changed its in- 
voluntary attitude, and seems to hâve joined with the plaintiffs in seek- 
ing the redress prayed for in the bill of complaint. It was given re- 
lief on the final decree in the lower court, and on appeal from that 
decree to this court, while not made a party to the appeal, it was al- 
lowed to and did, through its solicitors, file a brief in support of the 
final decree and asking its afl&rmance. In this* brief it was stated that 
it was "one of the principal parties to the cause, while pending in the 
Circuit Court," and "that it is vitally interested in upholding the decree 
rendered in the cause, having by far the largest interest in the subject- 
matter, and in the resuit of the litigation." It also recites that both 
appellants and itself were originally défendants in the cause, but that 
"in the course of the litigation appellants instituted a severe attack up- 
on the Scottish-American Company, Limited, which was eventually 
determined against the appellants, and. the issues raised were decreed 
in favor of the Scottish-American Mortgage Company, Limited." 
Thèse récitals from its brief show an adoption, as its own, of the liti- 
gation into which it was originally brought unwillingly, perhaps, and 
the use of that litigation by it for its own benefit and purposes. It was 
benefited by the decree in two respects. It was enabled to convert its 
lien into money through it, without further proceedings in the state 
court, and it also was enabled to eliminate the claim of Edison Hufï 
and Mrs. Jennings to an undivided two-sevenths interest in part of the 
lands upon which it had a lien. The extent of the benefit, as compared 
with that derived by the plaintiffs and other claimants and interveners, 
is difficult of détermination ; but, if référence is had to the brief re- 
ferred to, its own estimate of that benefit would hâve justified the 
court below in calling upon it for at least an equal contribution with 
other parties to the Htigation. Having adopted the litigation for its 
own purposes, we do not think the court was called upon to détermine 
the amount of benefit derived, and so proportion the assessment, but 
might assume that it received an equal benefit with the other litigants. 
The foregoing discussion disposes of the contentions of the various 
appellants. The conclusions reached by us require a reversai of the 
decree appealed from, for the purpose of allowing the défendants Edi- 
son Huff and Mrs. Jennings to assert their interests in the fund in 
court, arising out of their claims to undivided interests in some of the 
properties sold under the decree and in the rents collected therefrom 
by the receivers. A modification of the decree appealed from would 
hâve accomplished what we hâve decided, in other respects, and its af- 
firmance, as modified. The reversai of the decree will necessarily 
cause a further delay in final distribution. The only remaining matter 
of contest, which requires the reversai of the decree and the remand of 
the cause, is largely one between the défendant W. A. Huflf and his 
children, the défendants Edison Huff and Mrs. Jennings, who are rep- 
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resented on this appeal by the same counsel. This îs true, at least, îf , 
after allowance to the défendants Edison Huflf and Mrs. Jennings, and 
after taking into considération the Armory property, there still re- 
mains a surplus, after the payment of ail debts and charges, equal to the 
undivided two-sevenths interest of the défendants Edison Huff and 
Mrs. Jennings. It would manifestly be to the interest of thèse two de- 
fendants, if this be the situation, not to insist upon the further litiga- 
tion as to their claim to the two-sevenths interest, and thereby prevent 
-the further delay and expense necessary in case of a remand of the 
case, and they would also thereby acquire the immédiate possession of 
the Armory property. In that event the intervention of the repré- 
sentatives of Alexander Proudfit should be dismissed without préj- 
udice and without costs, in view of the apparent insolvency of the de- 
fendant W. A. Huff when it was filed. The decree of distribution, 
on application to this court, could be modified in other respects in con- 
formity with this opinion, and, as modified, affirmed, and the Armory 
property surrendered to the défendants, and the pending interven- 
tions afïecting it dismissed, without préjudice to the rights of the 
interveners to assert their claims in independent proceedings, if so ad- 
vised, and the surplus paid over to the défendants. 

In order that the in jury frorn the delay may be as little as possible, 
in the event the case is remanded, there should be a partial distribu- 
tion of claims having priority, especially those for taxes and paving 
assessments and that of the Scottish-American Mortgage Company, 
Limited, as soon after the cause is remanded to the court below as is 
possible, and the cause should be promptly recommitted to the master 
to enable him to hear and to détermine the claims of the défendants 
Edison Huff and Mrs. Jennings for their alleged interest in the corpus 
of certain of the properties, and in the rents thereof, and after such 
hearing, and the report of the master thereon, to be proceeded with by 
a decree distributing the remaining fund in conf ormity with the opin- 
ion of this court. The costs of this court, in view of the complicated 
situation presented by the many appeals f rom the decree and the dis- 
crétion permitted the court in the matter of costs, to be taxed against 
the fund in the registry of the court, except those accrylng upon the 
appeal of the Scottish-American Mortgage Company, Limited, which 
are to be taxed against the appellant ; the decree appealed f rom hav- 
ing been affirmed, so far as affected by that appeal. 
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riTOH V. HUFF. 
(Circuit Court of Appeals, Fourth Circuit. September 8, 1914.) 

No. 1165. 

L COUETS (§ 307*) — JUKISDICTION or FEDERAI CotJBTS — DiVEESB CmZIiN- 

SHip — Change of Wife'b Domicile. 

Where a cltlzen's wlfe has justlfledly left hlm and removed to anotlier 
State, wlth no intention of living elsewhere, she thereby acquires a domi- 
cile in such State, so that she may malntain an action in the fédéral 
courts against a citizen of the state in which her husband résides. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 850-854; Dec. 
Dlg. i 307.* 

Diverse citizenship as a ground of fédéral jurlsdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

2. Trial (§ 260*) — Keqtjests to Charge — Instetjctions Given. 

Refusai to submlt instructions tendered is not error, where the charge 
given fairly and impartially states the law arising on the facts submltted 
to the jury, 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 651-659; Dea Dlg. 
§ 260.*] 

3. AssAULT AND Battbey (§ 35*) — Evidence. 

In an action for assault and battery, évidence held to sustaln a verdict 
for plaintlCE. 

[Ed. Note. — For other cases, see Assault and Battery, Cent. Dig. { 51 , 
Dec. Dig. § 35.*] 

4. Assault and Battery (§ 42*) — Actions — Questions for Court and Jury. 

Where, in an action for Injuries from assault, the évidence is such 
that reasonable men might reasonably dlfCer as to the Inferences to be 
drawn therefrom, it is the court's duty to submlt the case to the jury. 

[Ed. Note. — For other cases, see AssauH and Battery, Cent Dig. { 56; 
Dec. Dig. § 42.*] 

5. Appeal and Ebeob (§ 1004*) — Allowancb of Damages — Eeview. 

The Circuit Court of Appeals will not reverse a judgment for the trial 
court's refusai to grant a new trial because of alleged excessive damages, 
unless at flrst blush the damages appear to be outrageons and excessive, 
or It is apparent that some improper élément was taken into account by 
the jury in determinlng the amount. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §{ 3944r- 
3947; Dec. Dlg. § 1004.*] 

6. Assault and Batteey (§ 40*) — ^Damages — Exoessiveness. 

Where a vcife, estranged from her husband, went to hls room at nlght, 
and after retiring was ordered to leave, and on her refusai was attackeâ 
by défendants, handcuffed, gagged, roughly handled, and flnally carried, 
half-dressed, to jall, where she was further beaten and maltreated, a ver- 
dict allo^ving her $6,000, which she voluntarily reduced to $3,000, was 
not excessive. 

[Ed. Note. — For other cases, see Assault and Battery, Cent Dig. § 55; 
Dec. Dig. § 40.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Action by Lillian M. Huff against R. L. Fitch and others. Judg- 
ment for plaintiiï, and défendant Fitch brings error. Affirmed. 

•For other cases eee same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

218 F.— 2 
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Geo. S. Wallace, of Huntington, W. Va., for plaintiff in error. 

H. C. Warth and J. W. Perry, both af Huntington, W. Va. (Wartli 
& McCullough, of Huntington, W. Va., on the brief), for défendant 
in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. Lillian M. HuflF, plaintiff below, in- 
stituted suit in the District Court of the United States for the South- 
ern District of West Virginia against Joe Wisener, R. L. Fitch, and O. 
MacAlUster, défendants below, for the recovery of $10,000. The 
déclaration contains two counts; the first charge being assault, and 
the second one assault and false imprisonment. 

A plea of not guilty was entered, the case tried before a jury, and 
a verdict rendered against Wisener and Fitch for $6,000, and, before 
judgment was entered thereon, the plaintiff asked for a remitter and 
reduced the amount of said judgment to $3,000, and upon said ver- 
dict, so reduced, a judgment was entered against the défendants, Wise- 
ner and Fitch, MacAllister not having been served with process, to 
which judgment défendants excepted, and the case comes hère on writ 
of error. 

Hereinafter the défendants in error will be referred to as plaintiff, 
and the plaintiff in error will be referred to as défendant ; such being 
the respective positions the parties occupied in the court below. 

The plaintiff was married at Columbus, Ohio, November 30, 1908. 
It appears from the testimony that her husband, some time prior to 
the institution of this action, had secured a divorce from his wife in 
the circuit court, but that the plaintiff had taken an appeal to the 
Suprême Court of West Virginia, which was pending at the com- 
mencement of this jLCtion. It also appears that the plaintiff and her 
husband were living separate and apart at the time the alleged injuries 
occurred, and that her husband was staying with one Bryant, in a room 
rented from the défendant Fitch. The plaintiff was introduced as a 
witness in the court below, and among other things testified as fol- 
lows: 

That her home was in Cleveland, Ohio, at the time of the institution 
of this suit; that she had lived there ail her life, except the time she 
lived with her husband at Kimball; that the assault occurred in the 
lodging house owned by Mr. Fitch ; that on the evening of September 
25, 1910, she had gone to the room of her husband to see about get- 
ting a pass to Cleveland, and also to tell him that she was without 
proper clothing ; that at times he would promise to grant her request, 
and then would refuse to do so ; that he dragged her out in the hall 
by her feet, and told her that she could not stay there; that he said 
that she was crazy, and threatened her with a revolver, beat her with 
a brush, and again told her that she could not stay there; that he 
went out, saying that she could not stay there overnight; that while 
he was gone she undressed and went to bed, feeling that by so doing 
they would not put her out of the room ; that she heard parties com- 
ing up the stairs, whereupon she puUed up the blanket and wrapped 
it around her, with her arms out ; that her husband told her he would 
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throw her out anyway, and she was frightened and screamed, fearing 
that he would throw her out in her naked condition ; that he went out 
and got Mr. Fitch, Joe Wisener, and Mr. MacAUister; that she had 
never seen Wisener ; that she asked Mr. MacAUister if he were a police- 
man, and he said that he was not that day ; that she asked them what 
right they had in there, telHng them that she was undressed and in 
bed, and in her husband's room; that her husband said that he had 
rented it to another man, and upon inquiry Mr, Fitch said that her 
husband had rented the room from him, but that he had rented it in 
his name for another man, who occupied the room with him; that 
plaintiff replied that it was a trick, to which her husband responded, 
"I did it, so's to hâve a right hère;" that they said they would 
put plaintiff out; that they picked her up and began to beat her; 
that Mr. Fitch held her by one hand and Wisener had her about the 
waist ; that they pulled her out of bed, and bumped her up and down 
against the bed and the floor ; that she ceasèd to struggle after that ; 
that her husband became frightened when he saw how they treated 
her, and ran into the corner of the room ; that MacAUister held her 
mouth shut with one hand and her nose with the other ; that she said 
to them, "You know l've got a weak heart ; do you want to kill me ?" 
that she repeated this several times, but that they continued to beat 
her, during which time she continued to throw her head up in order 
to get fresh air; that Wisener laughed, and said that he thought it 
strange that she did not make a move to help herself ; that then they 
got a towel and stuffed it in her mouth, and at last Wisener told some 
one to get a pair of handcuffs, and when they got them they hand- 
cuffed her arms behind her so far that they tore some of the tissue, 
and also tore aU the cover off of her ; that this was about 10 o'clock ; 
that it was 8 o'clock when she went to her husband's room ; that she 
begged them to let her go, tçUing them that if they would do so that 
she would dress and leave ; that they said, "AU right," but Mr. Mac- 
AUister said, "I will stay in the room," to which plaintiff replied, "No ; 
I hâve nothing on but this blanket," whereupon MacAUister again 
said that he would stay, to which plaintiff responded, "Then I won't 
dress while you stay;" that MacAUister caUed her a bad name, and 
put the handcuffs back on her; that Mr. Fitch and Wisener helped 
hold her ail the time; that MacAUister had her mouth shut when 
people, negroes and white men, were looking on; that they took 
her through the streets, with nothing but a sheet over her; that 
they said they were going to take her where she boarded, biit instead 
of doing so they started to the jail with her; that she said to them, 
"I wilI certainly punish you for this if there is any law in West Vir- 
ginia to do it ; you can't treat a respectable woman Uke you are treat- 
ing me;" that when they reached the jail Wisener threw her over into. 
a corner; that he tried to assault her, whereupon she screamed, and 
went into hystéries, and called for her f ather ; that she was nearly out 
of her mind; that she turned to Mr. Fitch and said to him, "Are 
you going to let thèse men do what they please ?" to which he replied, 
"It's none of my business what they do ;" that Fitch was with her ail 
the time, and helped to beat her in the room ; that they became fright- 
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ened when she began screaming âgain, and threw her in a cell ; that in 
about 10 or 15 minutes she got the handcuffs oflf; Ûiat when they 
took the handcuffs off blood started out around where the chain 
pièces were placed; that she remained in jail until midnight, when 
they brought Mollie, the housekeeper where she was staying; that 
Mollie took her out and they went to the doctor's; that she was not 
screaming ail the time, as it was possible to scream only once in a 
while, because they had her mouth shut. The witness further testi- 
fied, in response to a question as to the effect to the treatment she had 
received, that: 

"The tenth day I was suffiering; even when I would move a flnger, I could 
cry with the pain, I was so sore. Where Wisener had got hold of me, and 
pinched me so, the marks of his hands were on me." 

George Whitt was called as a witness, and, among other things, 
testified as follows: That on the night in question he was standing 
at the west end of the telegraph office, and saw them carrying plain- 
tiff down the street to the jail; could not tell who ail were engaged 
in the effort of taking her to jail ; that there were about four or five 
who had hold of her; that the.plaintiff did not hâve any clothes on. 

Mrs. Counts, wife of the assistant prosecuting attorney for the coun- 
ty of McDowell, testified that she made an examination of Mrs. Huff's 
body, and as a resuit found some bruises aiid blue marks, and "it 
seemed as though she had been handled rough" ; that she was nervous 
and seemed to be sick. 

Mrs. Mollie Price, another witness, testified that at the instance of 
her husband she went down to the jail, where she found Mrs. Huff 
in a nervous condition, crying and calling for witness; that at that 
time she did not hâve ail her clothes on; that witness accompanied 
her to the doctor's oifice ; that the next morning she saw the plaintiff 's 
body; that it was bruised, and she saw prints of hands on her breast 
and shoulder. 

The défense introduced F. H. Huff, husband of the plaintiff, who 
testified that he had been divorced by the circuit court, but that the 
case was still pending in the Suprême Court. The witness also testi- 
fied that his wife came to the room that he was occupying and acted 
in a disorderly manner ; that finally she pulled off her clothes and got 
in bed, and he told her that if she did not behave that he would hâve 
her arrested ; that the officers came and put her clothes on her, and 
wrapped her in a sheet. Witness said that Mr. Fitch did not hâve 
anything to do with the matter ; that after he had put her out in the 
hall she had tried to break the door down ; and that in lunging against 
the door she injured one of her breasts. 

Défendant Fitch was also introduced as a witness by the défense, 
and testified that he did not order the officers to arrest her, and that 
he had nothing to do with the arrest. He further testified that he 
did not aid them, either in the room or while on the way to the jail; 
that he at no time took hold of the plaintiff. 

A number of other witnesses also testified as to the conduct of the 
plaintiff, stating, among other things, that she was screaming and act- 
ing in a violent manner. Some of thèse witnesses corroborated the 
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testimony of défendant Fitch to the effect that he did not assault the 
plaintiff or assist in taking her to the jail. 

[1] There are several assignments of error, one of which is to the 
effect that the court below was without jurisdiction, in that the plain- 
tiff's husband was a citizen and résident of the state of West Virginia 
at the time of the commencement of this action. The same question 
arose in the case of Wilhamson v. Osenton, 211 Fed. 1023, 127 C. 

C. A. 667, heard at the term of this court. In that case the 

facts are almost identical with those of the case at bar. The question 
as to whether the court had jurisdiction in that case was certified to 
the Suprême Court of the United States, and the court answered the 
question propounded in the affirmative. 232 U. S. 619, 34 Sup. Ct. 
442, 58 L. Ed. 758. 

In view of the rule announced by the Suprême Court in that case, 
as well as the allégations contained in the complaint, we are of opin- 
ion that the lower court had jurisdiction to hear and détermine the 
questions involved in this controversy. 

[2] It is insisted by counsel for défendant that the court below 
erred in refusing to submit certain instructions to the jury. Even if 
the court erred in refusing to submit some of the instructions ten- 
dered, nevertheless the charge fairly and impartially states the law 
arising upon the facts submitted to the jury, and thus any error the 
court may hâve committed was harmless, and therefore not prejudi- 
cial to the rights of the défendants. 

[3] It is also insisted that the judgment of the lower court should 
be reversed. upon the theory that the verdict of the jury is against 
the weight of the évidence. There is doubt as to who was to blâme 
for the controversy which arose between the plaintiff and her husband 
immediately preceding the time when the officers were called upon 
to arrest her, and while much of her conduct is not to be commended, 
yet at the same time we can understand how a nervous woman, who 
wasbeing roughly treated by her husband, could become exasperated 
to such an extent as to render her incapable of acting in a sane man- 
ner. Even if she had been entirely responsible for the difficulty with 
her husband, still he would not bave been justified in dragging her 
out of the room by the heels. He could hâve easily gone out of the 
room and left her alone, and this, it seems to us, is what one pos- 
sessed of human feeling would hâve done under the circumstances. 
But, instead of doing so, he sent for the proprietor and the officers, 
which had the effect of attracting a number of people, many of whom 
became willing spectators to what, in our opinion, was one of the 
most disgraceful scènes ever enacted in a civilized community. 

The conduct of the officers was simply inhuman and outrageous, 
and inexcusable from any viewpoint, and the fact that the défendant 
Fitch permitted them to take the plaintiff from his premises, at a time 
when she was in bed and doing nothing whatever to injure his prop- 
erty, clearly indicated that he was indiffèrent, to say the least of it, 
as to the treatment the plaintiff received at the hands of the officiais. 

The testimony of the plaintiff, if true, would entitle her to a ver- 
dict against the défendants. Her évidence is to the effect that the 
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défendant Fitch, not Qnly ordered her to leave the room, but also 
aided the officers in committing the assault upon her, and assisted them 
in carrying her to jail. On the other hand, a number of the witnesses 
for the défendant, as we bave stated, testified that Fitch did not take 
hold of plaintiff, or otherwise aid in removing her from the room 
occupied by her husband, thus corroborating the testimony of. the 
défendant, Fitch. 

[4] Thus it will be seen that there is a direct conflict of évidence; 
the évidence of the plaintiff tending to sustain the allégations of the 
complaint, while the évidence offered by the défendants tended to 
show that they were not guilty of the unlawful acts as alleged. It 
is well settled that where the évidence is such that reasonable men 
might reasonably difïer as to the inferences to be drawn therefrom, 
it is the duty of the court to submit the same to the jury for its dé- 
termination. In this instance, there being a conflict of évidence, the 
leamed judge who heard the case in the court below submitted the 
same to the jury with proper instructions, and, the jury having found 
in favor of the plaintiff, we are of opinion that the assignment of 
error as respects this point is without merit. 

[5] It is also insisted that the verdict in this instance is excessive. 
We do not deem it necessary to enter into an extended discussion of 
this phase of the case. The rule is well stated in the case of Cleve- 
land, etc., Railway Co. v. Hadley, 1>70 Ind. 204, 82 N. E. 1025, 84 
N. E. 13, 16 L. R. A. (N. S.) 527, 16 Ann. Cas. 1, wherein the court 
said: 

"The gênerai prlnclple Is well establlshed that this court will not reverse 
the judgment of the court below In refusing to grant a new trial on the 
ground of excessive damages, unless, at flrst blush, the damages assessed ap- 
pear to be outrageous and excessive, or it is apparent that some Improper élé- 
ment was taken into account by the Jury in determlnlng the amount. Mlchl- 
gan City v. Phillips (1904) 163 Ind. 449, Tl N. B. 205; Indianapolis St. R. 
Co. T. Schmldt (1904) 163 Ind. 360, 71 N. B. 201 ; Illinois Cent fi. Co. v. 
Cheek (1899) 152 Ind. 663, 53 N. B. 641." 

In the case of Dimmey v. Railroad Co., 27 W. Va. 32, 55 Am. Rep. 
292, the court of that state said: 

If the Jury is so satisfled, they are at liberty to allow "such damages as 
they shall deem a fair and just compensation" under the circumstances of 
each case. "They are not tied down to any précise rule." 

Also the cases of Southern Railway Co. v. Bennet, 23cf U. S. 80, 
34 Sup. Ct. 566, 58 L. Ed. 860, decided by the Suprême Court, Oct. 
Term, 1913, and Herencia v. Guzman, 219 U. S. 44, 31 Sup. Ct. 135, 
55 L,. Ed. 81, are to the same effect. 

[B] In view of the évidence bearing upon the question of damages, 
we are of opinion that the verdict in this instance was not excessive, 
and the same should not, therefore, be disturbed. 

For the reasons hereinbefore stated, the judgment of the lower court 
is affirmed. 

Affirmed. 
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CHESAPEAKB & O. RY. 00. v. PROFPITT. 

(Circuit Court of Appeals, Fourth Circuit September 8, 1914.) 

No. 1247. 

1. Mastee and Sebvant (§ 226*) — ^Injuiîies to Servant — Assumed Risk — 

Railboads. 

Where plalntiff, whlle coupllng the air hose between certain cars in the 
front of a freight train, whlch he had been ordered to assist la making 
up, was Injured by the violent shoving or klcking of other cars agalnst 
those left standing on the main track by a swltchlng crew, in charge of 
an engine whieh was cuttlng out certain cars in the rear of the train In 
a négligent, noncustomary manner, plaintlff did not assume the rlsk. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. g| 
659-667; Dec. Dlg. % 226.* 

Assumptlon of rlsk incident to employment, see note to Chesapeake & 
O. R. Oo. V. Hennessey, 38 C. C. A. 314.] 

2. Appeal and Ebbob (§ 979*) — Damages — Excessiveness — Review. 

The correction of an excessive verdict Is a question for the trial court 
on a motion for a new trial, and will not be reviewed by the Circuit Court 
of Appeals on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3871- 
3873, 3877 ; Dec. Dlg. § 979.*] 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Claude L. Proffitt against the Chesapeake & Ohio Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

David H. Leake, of Richmond, Va. (Walter Leake, of Richmond, 
Va., on the brief), for plaintifï in error. 

C. V. Meredith and Hill Carter, both of Richmond, Va. (Meredith 
& Cocke, of Richmond, Va., on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action at law, instituted 
in the United States District Court for the Eastem District of Virgjnia 
by the défendant in error, plaintiff below, against plaintiff in error, de- 
fendant below, under the provisions of the "Employers' Liability Act" 
(Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St Supp. 1911, p. 
1322]), for the recovery of $20,000 damages on account of personàl in- 
juries sustained while the plaintiff below was endeavoring to couple 
the différent sections of a train belonging to the défendant below. The 
jury returned a verdict in favor of the plaintiff for the sum of $11,000, 
for which judgment was entered, and to which the plaintiff in error ex- 
cepted, and the case comes hère on writ of error. 

Hereinafter the défendant in error will be referred to as plaintiff, 
and the plaintiff in error will be referred to as défendant ; such being 
the respective positions thèse parties occupied in the court below. 

It appears that in the nighttime of July 2, 1912, between 3 o'clock 
and half past 3, plaintiff, as a brakeman upon a train of the défendant, 
was required by the yardmaster of the défendant at the Gladstone yards 

*For other cases see same toplc & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



24 218 FEDERAL REPORTER 

to assist in makhig up a train to be started eastward. The train was a 
manifest train, or fast freight, and had corne from some of the West- 
ern States. It was shown that when such a train reached Gladstone it 
was the custom, when necessary, to remove certain cars and to attach 
others. It was claimed by the défendant that, in taking out or pulling 
in cars which hâve to be taken out or put in, it was customary for the 
crew of such train to do such work on the front, and for the crew of 
the yard or switch engine to do the work needed on the other end of 
the train. It appears that the yardmaster thought that work was nec- 
essary on both ends of that train, and ordered the respective crews to 
do such work. 

The train consisted of an engine and 35 or 40 cars. The yardmaster 
ordered the plaintiff to set out the second, third, and fourth cars from 
the engine and put them on track No. 6, and then to couple up to the 
train and they would be ready to go. The plaintifï, as ordered, eut out 
those cars and left them on traçk No. 6, and then came back upon the 
main track with the engine and the first car, which remained attached 
to the road engine. Then the engine and this car were backed to the 
other cars of the train left standing on the main track. The car at- 
tached to the engine and the first car left standing on the track were 
automatically coupled to each other, but it was necessary to couple the 
air hose by hand. To do that the plaintifï had to step within the tracks 
and attach the two ends of the air hose togethe'r. It appears from the 
testimony of plaintiff that before attempting to do that work he looked 
down the track, but saw no light nor any signal ; that he was not aware 
of the fact that under the orders of the yardmaster the train had again 
been divided — that is, that 7 or 8 of the cars had been left standing 
still, and the rest, or 29 in number, had been carried away from them by 
a switch or yard engine, so that some other car or cars might be eut 
out ; that he had no notice or warning that there was any danger of the 
cars which had been carried off by the switch engine being shoved or 
"kicked" by the yard engine against the cars left stationary on the traék, 
and to which he had been ordered to couple the car attached to the 
road engine; that having no knowledge of such danger, and having 
looked down the track and seen no light nor signal, he stepped between 
the cars and hitched together the two ends of the air hose. While so 
at work he was struck by the car to which he had been ordered to couple 
the car attached to the engine; that he was knocked down and run 
over by the car which struck him, and his right arm was eut off close 
to the shoulder. 

C. C. Perkins, a locomotive fireman for the défendant company, tes- 
tified as a witness for plaintiff that he was on duty the morning plain- 
tiff was hurt, that he was on the regular engine of the train, and that 
there were 2 or 3 cars between him and the place where plaintiff went 
in to connect the air hose. In response to a question as to the force 
of the impact, he said : 

"The engine was backing and carrying 45 pounds and the injector was 
working. I was drlnking a little coffee and eating lunch on the opposite side, 
and the lick was so severe it knocked me backward in the coal bin." 

He also testified that the engine was knocked forward a distance of 
20 f eet, and that it was as hard a lick as he had ever experienced on the 
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railroad ; that the engine and tender had an independent brake, which 
was not on the cars ; that this brake had a pressure of 45 pounds to the 
square inch ; that it equalizes 70 pounds to the inch ; that — 

"the injector * * » was working at the time before the lick ; that when 
the lick came it knocked the injector ofif and stopped it working; that he 
was leaning up against the cab of the engine in front of the coal bin, and 
was knocked across into the coal blu; that he stepped off the distance that 
the engine was knocked forward, after the lick ; that he measured by the 
lantern and overalls on the rails and the distance the engine was standing, 
and that it was 20 feet; that he did not notice whether there were many 
cars behind him or not; that notwithstanding the braUes on the engine the 
engine was driven forward 20 feet." 

C. J. Jackson, a witness for défendant, testified, among other things, 
that he had been a yard brakeman since 1890, and was acting as such 
at the time the plaintiflf was injured; that when the cars were shoved 
in that he was standing on the head end — 

"comlng down to make the conpllng; that he didn't make the coupling hlm- 
self, but stayed there and saw it made; that the coupling was made auto- 
matically; that he didn't know how fast the cars were comlng in there; 
that, when the cars got nearer together, they hâve a way of holding up the 
lamps to steady the engine by, and when they get still nearer they shut the 
engine off; and that was what they did that night." 

W. C. Taylor, also a witness for défendant, who was yard conductor 
at the time of the accident, testified that he told plaintifï on the night 
the accident occurred to work on the rear, and also to do work at the 
head, and that he would work on the rear, so that they could get the 
work donc. He also testified as f ollows : 

"That 2 lumber cars had to he put eut at the rear ; that there were 29 or 
30 cars pulled out by the people working under him; that they puUed out 
this eut of cars and threw out 1 or 2 local cars, and then shoved the remaln- 
ing cars up, and coupled up the end car that was standing on another track; 
that there were 8 cars standing on the track ; that Proffltt had taken out 3 
f rom the front end and left 1 next to the engine, and that left 29 ; that the 
cars were shoved down very llght, and the air working on them ; that they 
were controlled by air ; that the coupling as made was not a very hard lick, 
but about the same as usual ; that he was with the yard engine doing work 
on the rear when they coupled up ; that a man rode on the front end of the 
eut of cars that was coupled up; that his name was Charles Jackson, a 
colored brakeman, and that he had a lantern ; that it was July ; that it was 
not real dark, but that they had to work wlth a lantern to give the signais, 
and that signais could not be seen without a lamp; that the way it was done 
that night was customary then and now." 

Upon being questioned as to whether he knew that the brakeman, 
Jackson, was on the front end of the car at the time the accident oc- 
curred, he said : 

"I don't know it, but he got down and passed me ahead. We had to pull 
the cars back to do the shifting on the rear, and the front end started back ; 
he got on the end car." 

The testimony of this witness was contradicted by Carter, a witness 
for défendant, who testified that the first time he was apprised of the 
fact that anything had happened was after he went to get the caboose 
of the train. Purther testifying as to the manner in which the train 
of cars was sent in, witness said : 
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"That the brakeman, Jackson, was on the engine, that McCoy had been 
folio wing the engine ail nlght, and he'was the man supposed to follow the en- 
gine ; that he didn't know where McCîoy was at the time the switchman was 
acting in hls place ; that Charles Jackson was standing on the step, and that 
he or Oonductor Taylor, one of them, gare the witness the signal for the 
slack for the pin, and he gave it and relieved his brake ; that the cars started 
In at about 3 or 4 miles an hour; that Jackson puUed the pin, and Oon- 
ductor Taylor was standing on the steps." 

Counsel for défendant at this point stated to the court that witness 
had taken him by surprise, in that he had stated that Brakeman Jack- 
son was on the engine. The witness then testified as f ollows : 

"Q. Mr. Carter, you dld not tell me that the other day, did you? A. I do 
not know that you asked me. Q. Mr. Carter, do you know who was on the 
front end of the train? A. On the front lOf the train, no, sir; I eut ail the 
cars. Q. You do not know who was on the front? A. No, sir; I cannot tell. 
Q. He eut ail the cars goii»g down the track. You do not know whether 
McCoy was there, or not? A. No ; I do not know whether he was. Q. You 
say it was Jackson on the engine? A. Mr. Leake, It was Jackson on the en- 
gine, and Conductor Taylor; where McCoy was I do not know. I want to 
glve you ail the information you want, and to do what is rlght." . 

J. A. Capell, a witness for défendant, among other things testified 
that: 

"In shoving in a eut of cars, you corne in so you can stop them wlth the 
engine; but klcklng them In, if you started to do that, they corne down. 
* • • In klcklng cars, a man rides on the foremost car to control it with 
hand brakes." 

There was other évidence ofïered by the plaintifï and défendant bear- 
ing upon the question as to whether the cars were moved in the cus- 
tomary manner on this occasion. 

While such is the custorn, it is insisted by counsel for plaintiff that 
the défendant failed to place a brakeman on the front end of the same, 
so as to control its speed and thus prevent what the évidence tends to 
show happened, to wit, the rear or detached portion of the train com- 
ing in contact with the stationary cars at such an unusual rate of speed 
as to cause the front cars and the engine to be pushed a distance of 20 
f eet, notwithstanding the f act that the engine brakes were applied with 
the maximum pressure. 

While the colored brakeman, Jackson, testified that he rode on the 
front end of the cars that were being sent in, nevertheless he is con- 
tradicted by the witness Carter, also a witness f,or défendant, who says 
that the cars were not shoved in by the engine. He also testified that 
Jackson was on the steps of the pilot at the time the cars were kicked 
in, and therefore could not hâve been riding on the front end of the 
same at that time, as contended by défendant. This witness also con- 
tradicts the witness Taylor as to the manner in which the cars were 
sent in ; Taylor having testified that the cars were pushed in by the en- 
gine. Thus it will be seen that there is a sharp conflict of évidence as 
to whether the cars were sent back in the customary way and at the 
usual rate of speed. 

[ 1 ] It is earnestly insisted by counsel for défendant that the prin- 
cipal question is as to whether the rule in regard to what is known 
as "assumed risk" is applicable to the facts of this case. In other 
words, it is insisted that the plaintiff assumed the risk incident to his 
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employaient, and that, therefore, he would not under the circum- 
stances, be entitled to recover. It is well settled that, where one is em- 
ployed as in this instance, he assumes the ordinary risk incident to the 
work in which he is engaged ; but he does not assume such risk as niay 
be due to the négligence of the défendant, its officers, agents or em- 
ployés. The record filed in the Suprême Court in the case of Pedersen 
V. Del., L., etc., R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, 
contained the charge of the court below, in which, among other things, 
that court, in ref erring to the question of assumed risks, said : 

"Thea there Is another matter which has been called to my attention upon 
the part of the défendant Company, namely a subject which is often prop- 
erly called the assumption of risk upon the part of a servant. Without at- 
tempting to explain that at ail in détail, I may perhaps give you one Illus- 
tration, which will suffice to show what is meant by it A servant undoubt- 
edly takes the risk of bis employment up to a certain point; and the more 
dangerous the employment, of course, the more risk he takes. The illustra- 
tion I hâve in mind, which I think may be suffleient to explain it, is one of 
thèse structural iron workers. We know what a dangerous work that is. 
There are certain risks to that business which are obvions. It is an occupa- 
tion that requires the greatest précautions. There is a risk of hls f oot slipping, 
there is risk that he may not catch hold properly, or wlth sufliclent accuracy 
to matntaln himself in a dangerous place, and there are many other dangers ; 
but that will sufBce. Now, he takes those risks; they are incident to hls 
business, and he cannot carry on his business without them. He must take 
those risks or he cannot do the work, and therefore, when a man accepta 
employment as a worker upon that sort of a building, he necessarily takes 
the risk upon himself that he may be injured by some such action as that; 
but he does not take the risk of the négligence of his employer. Neither, in 
the case which we now hâve in hand, did the plaintifC, in acceptlng the em- 
ployment in which he was engaged, take the risk that his employer, the rail- 
road Company, would be négligent in the duty wljich it owed to him. There- 
fore, as the only clalm in this case with regard to injury is that It arose from 
the négligence of the employer, you can lay aside the subject of the assump- 
tion of risk on the part of the plaintlflC. In my Judgment, it has nothlag to 
do with the présent case." 

While counsel for plaintif? concède that one assumes the ordinary 
risk incident to his employment, nevertheless they contend that in vievv 
of, the évidence in the case at bar the question of "assumed risk" is not 
involved. It is also conceded that the detaching and attaching of cars 
in the manner adopted by the défendant, to wit, in working on boLh 
ends of the train in making it up, was customary at the point where 
this accident occurred ; but it is contended that, had the care and cau- 
tion ordinarily exercised by the company been used on the occasion in 
question, the accident would not hâve occurred, and that, therefore, the 
injuries sustained were due to the négligent and careless manner in 
which the cars were pushed or kicked against those that were being 
coupled by the plaintiff. 

It is contended by counsel for défendant that the doctrine of "as- 
sumed risk" as applicable to common carriers has not been changed by 
the Employers' Liability Act, except in the one case — 

"where the violation by such common carrier of any statute enacted for the 
safety of employés contributed to the tojury or death of an employé." 

This question, according to our view, is not at issue in this conlro- 
veisy. It is not alleged in the déclaration that the method employed 
by the défendant company of working a crew at each end of the train 
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vvas an act of négligence, nor is it alleged that the custom as respects 
the shoving together of cars at a reasonable rate of speed amounts to 
négligence on tlie part of the défendant. On the other hand, it is al- 
leged that the cars were being — 

"carelessly, negligently, and without glving hlm any notice, or waming, and 
without taking any précautions, backed by its angines * * ♦ with great 
force and violence and at a great and Improper speed." 

This is the question that was submitted to the jury with proper in- 
structions as to the law bearing upon the same, and after due consid- 
ération the jury returned a verdict in favor of the plaintiff. This ver- 
dict implies that the customary manner of shoving or kicking the cars 
together was not observed on this occasion, and the establishment of 
this fact clearly distinguishes the case at bar f rom the cases relied upon 
by the défendant, wherein it is held that where one is employed he as- 
sumes the usual and ordinary risk incident to such employment. Such 
being the case, we do not deem it necessary to enter into a discussion 
of the effect of section 4 of the Employers' Liability Act. 

[2] It is further insisted that the court erred in denying a motion 
to set aside the verdict, based upon the ground that it was excessive. 
In the case of North Pacific R. R. Co. v. Charless, 51 Fed. 562, 2 C. C. 
A. 380, syllabus 7 is in the f ollowing language : 

"The correction of an excessive verdict Is a question for the triai court on 
a motion for a new trial, the granting or refusing of which wU.1 not be re- 
viewed by the fédéral appellate courts." 

The cases of Erie R. R. Co. v. Winter, 143 U. S. 61, 12 Sup. Ct. 356, 
36 h. Ed. 71, and of Fitch v. Huff, 218 Fed. 17, 134 C. C. A. 31, de- 
cided at this term of the court, and the cases cited therein, are to the 
saxne effect. 

However, it is insisted that the court below erred in not giving cer- 
tain instructions that were tendered by the défendant. A careful consid- 
ération of the assignments of error which relate to the judge's charge, 
in view of the facts of this particular case, impels us to the conclusion 
that the case was fairly and impartially submitted to the jury, thus ?.^- 
f ording them an opportunity to pass upon the real question upon which 
this case turns, and they, after weighing the évidence, as we hâve 
stated, reached the conclusion that the cars were negligently and care- 
lessly pushed or kicked in at an unusual and higher rate of speed than 
is customary in such cases. 

For the reasons stated, we are of opinion that the judgment of the 
iower court should be affirmed. 

Affirmed. 
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HBCKERT V. CENTRAL DISTRICT & PRINTING TELEGRAPH 00. 

(Circuit Court of Appeals, Fourth Circuit September 8, 1914.) 

No. 1243. 

L Masteb and Servant (§ 264*) — Injubies to Servant — Négligence — 
Pleading — Variance. 

Where, In an action for injuries to a llneman by coming in contact 
with a charged span wite leading from a pôle, the déclaration alleged 
that défendant negligently permitted the span wire to be attached to tlie 
pôle "without a proper circuit breaker, or breakers, thereon," the nég- 
ligence alleged presented two aspects, to wit, that the span wire was not 
equipped with a circuit breaker, and that it was not equipped with a 
proper circuit breaker ; and there being évidence to sustain both of such 
allégations, the court erred In directing a verdict for défendant on the 
'ground that tTie déclaration charged that there was no current breaker 
and that the -évidence showed the contrary. 

TEd. Note. — For other cases, see Master and Servant, Cent Dig. §§ 861- 
876 ; Dec. Dig. § 264.*] 

2. Mastek and Servant (§ 264*) — Injuries to Servant — Négligence — Is- 

sues AND Peoof. 

In an action for injuries to a servant, plaintlff is only required to 
substantially show that the défendant has been guilty of the négligence 
alleged in the déclaration, and is not required to prove that the négli- 
gent conduct was precisely as alleged. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
861-876 ; Dec. Dig. § 264.*] 

3. Master and Servant (§ 288*) — Injuries to Servant — Assumed Risk. 

Where, in an action for injuries to a lineman by coming in contact 
with a charged span wire, it was shown that défendant had failed to fur- 
nish plaintifC with a suitable- place to work, but permitted the span wire 
to remain in close contact with a téléphone wire, so as to render it lia- 
ble to be heavily charged with a high voltage current, thus rendering it 
almost a physical impossibllity for one to perform the services required 
of plaintlff without being seriously injured, and that to one looking at 
the pôle from the ground the insulation appeared good, plaintlff did not 
assume the risk as a matter of law. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. §§ 
1068-1088 ; Dec. Dig. § 288.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 G. C. A. 314.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

Action by Ernest C. Heckert against the Central District & Printing 
Telegraph Company. Judgment for défendant, and plaintifif brings er- 
ror. Reversed. 

See, also, 206 Fed. 653, 124 C. C. A. 441. 

Hugh Warder, of Grafton, W. Va. (Warder & Robinson, of Grafton, 
W. Va., on the brief), for plaintiff in error. 

W. S. Meredith, of Fairmont, W. Va., for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action at law, instituted 
by Ernest C. Heckert, plaintiff in error, hereinaf ter designated as plain- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tiff, against the Central District & Printing Telegraph Company, de- 
fendant in error, hereînafter designated as défendant, in the District 
Court of the United States for the Northern District of West Virginia. 
The défendant demurred to the déclaration, and the District Court sus- 
tained the demurrer, dismissed the action, and rendered judgment 
against the plaintiff. The plaintif? excepted to the ruling of the lower 
court, and the case came hère on writ of error, and on July 11, 1913, 
this court reversed the judgment of the District Court, and remanded 
the cause for further proceedings in accordance with the views ex- 
pressed in the opinion filed by the court at that time. 

After the case had been remanded, the défendant entered the plea 
of the gênerai issue "not guilty," and issue was joined thereon. A jury 
trial was had, and after the évidence on behalf of both parties had been 
introduced the plaintifï requested the court to give the jury five several 
instructions, each of which the court refused, and the plaintifï excepted. 
, Thereupon the défendant requested the jury to return a verdict for de- 
fendant, which motion was granted, and to which the plaintifï excepted, 
and the case comes hère on writ of error. 

The f acts upon which this action is based are to be f ound in the opin- 
ion of this court when the case was heard before. 206 Fed. 653, 124 
ce. A. 441. 

[1] The first question that arises is as to whether the court below 
erred in directing the verdict in favor of the défendant. The learned 
judge who tried this case in the court below held that there was a 
variance between the déclaration and the évidence, in that the déclara- 
tion charged that there was no current breaker, and that the évidence 
showed that there was a current breaker. It should be borne in mind 
that the déclaration charges that the défendant carelessly and negli- 
gently permitted the span wire to be attached to the said pôle withou-t 
a proper circuit breaker, or breakers, thereon. Among other things, it 
is charged in the déclaration : 

"That It was then and there the duty of sald défendant to render sald télé- 
phone pôle a safe place upon which to work, by removing, or causlng to be 
removed, sald span wlre from said téléphone pôle, or by having proper circuit 
breaker, or breakers, installed upon said span wire from sald téléphone pôle, 
or by having proper circuit breaker, or breakers, installed upon said span 
wire between the said téléphone pôle of said défendant company and the point 
where said span wlre was crossed by said wires of said Grafton Gas & Elec- 
tric Light Company, which latter wires were conveying high currents of elec- 
tricity, dangerous to human life; that the said défendant company whoUy 
dlsregarded ita duty In that behalf, and it then and there sufCered and per- 
mitted, and for a great space of time before that, to wit, for the space of 
about nine months, did suffer and permit said span wire to remain attached 
to said téléphone pôle in said condition as aforesald." 

And further: 

"In conséquence of the négligence and earelessness of the défendant in per- 
mitting said span wire to be so attached to said pôle, or to be attached wlth- 
out proper circuit breaker or breakers, thereon, as aforesald, he, the plain- 
tifE, came in contact with said span wire," etc. 

Thus it will be seen that it was not only alleged in the déclaration 
that the span wire was not equipped with a circuit breaker, but it is 
also alleged that it was not equipped with a proper circuit breaker. 



HECKEET V. OENTBAL DISTBIOT & PBINTING TELËGEAPH CO. 31 

Therefore the négligence as alleged is presented in two aspects, to wit : 
(a) That the span wire was not equipped with a circuit breaker ; (b) 
that it was not equipped with a proper circuit breaker. There was évi- 
dence tending to show that no circuit breaker was attached to the span 
wire, while other witnesses testified that a circuit breaker or insulator 
was attached thereto. The fact that the plaintiff was injured by a wire 
which was heavily charged with electricity would justify the inference 
that sufficient means had not been employed for the purpose of prop- 
erly insulating the span wire — the only means by which the accident 
could hâve been avoided. 

The plaintiff, testifying in his own behalf , among other things, stated 
that he was injured in the course of his employment and while engaged 
in the gênerai running of wires, splicing wires, making installations, in- 
stalling, 'phones, stringing wires, etc. ; that on the occasion in question 
he started up the pôle, but never thought of any danger ; that he caught 
hold of a "messenger" and his foot came in contact with the span wire 
and that was ail he knew ; that the pôle was classed as a 45-f oot pôle, 
and was perhaps 4 or 5 f eet in the ground ; that the téléphone wires 
were strung at the top of the pôle and the span wire with which his 
foot came in contact must hâve been 4 or 5 f eet below the top, below 
the téléphone wires and the messenger wire ; that the Span wire was no 
part of the téléphone system, its object being to support an arc light be- 
longing to the city of Graf ton, which maintains its own electric lights ; it 
led across to another city pôle, which was practically opposite on the 
other side of the street, in a northwesterly direction from the téléphone 
pôle ; that the téléphone pôle belonged to the défendant, and at the top 
there were cross-arms on which were fastened wires belonging to the 
défendant ; that he never saw any circuit breaker on the span wire ; that 
if there was one he did not see it. He also testified as to the varions 
opérations performed upon himself in conséquence of the injury he sus- 
tained. 

The witness f urther testified that as a lineman he was required to do 
ail the work hereinbef ore mentioned, and to do any other kind of work 
connected with the business ; that he climbed the pôle in question in the 
same manner that he had always performed similar work, and that he 
supposed that he was perfectly safe, inasmuch as he was performing 
the work in the usual manner ; that he had no knowledge whatever of 
the fact that the span wire was charged with electricity, nor did he hâve 
any knowledge of a defect in the insulation of the span wire. 

The witness Woodward, also a lineman for the défendant company, 
testified that he and the plaintiff were working together on the day 
plaintiff was injured. Among other things he stated that he had no 
knowledge that the wire of the Grafton Gas & Electric Company was 
in contact with the span wire at the time plaintiff was injured ; that he 
did not observe the condition of the wire until after the accident had 
happened; that he did not see any circuit breaker on the span wire; 
that the usual method for protecting employés or others in climbing a 
pôle would hâve been a circuit breaker attached to the span wire at a 
distance of from 21/2 to 3 f eet from the pôle ; that after plaintiff was 
injured he went to his rescue, and discovered that the wire was touch- 
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ing the service wire of the Graf ton Gas & Electric Light Company, and 
that it was that which had caused plaintiff to be injured. The witness, 
being recalled, stated that when he started up the téléphone pôle he ob- 
served smoke coming f rom plaintiff's hands ; that the span wire was 
charged around the boit that went through the pôle at the point where 
plaintiff was standing, and that he noticed this after the span wire had 
been removed. 

F. A. Ross, a witness for plaintiff and superintendent of water and 
lights of the city of Graf ton, testified that he and others put up the span 
wire; that they placed the pôle in front of the fruit stand, and then 
went up the pôle a distance of 15 or 20 feet, and drilled a hole in the 
same ; that they had "a temporary insulation — I suppose the boit in it 
was 20 inches long, f rom 18 to 20 inches long, and there wîls a fiât pièce 
of iron made perfectly square, and we had to loop the rope through — 
goes through the insulator and makes* what we call a tie, and we put one 
of them in each pôle, but that was only a temporary arrangement." Be- 
ing further cross-examined, witness, in response to the question as to 
whether it was temporary or not, and as to whether there was an in- 
sulator on the span wire, said that it was an awful large pôle, and he 
did not suppose that it would throw it out over 3 or 4 inches f rom the 
pôle ; that the insulator on the span wire was not much farther than 
3 or 4 inches away from the pôle. Witness further testified that the 
instrument put there was "a circuit breaker in a way. It would hâve 
kept any electricity from going through and burning that pôle, only it 
wasn't out — " 

At this point counsel for défendant interposed an objection, and in- 

sisted that imder the pleadings plaintiff was not entitled to show that 

it was an improper circuit breaîcer. Counsel for plaintiff also asked 

if it would hâve protected a lineman in going up the pôle, to which 

counsel for défendant objected, whereupon the court said: 

"I will sustaln the objection. An allégation of the déclaration is that there 
was no circuit breaker." 

Witness Warder was introduced, and, amopg other things, stated that 
he was a lamp cleaner for the city of Graf ton; that he had been in the 
employ of the city since 1910; that the span wire had been installed 
about a year, or perhaps about two years, bef ore the accident occurred. 
Counsel for défendant, among other things, asked the witness as to 
whether he had installed a circuit breaker on the span wire, and the wit- 
ness in response said : 

"Yes; there was a circuit breaker or insulator. I don't know which you 
would term it." 

The court then stated that it would modify its ruling and permit de- 
fendant to inquire as to the character of the circuit breaker, whereupon 
witness Ross was recalled and testified as f ollows : 

"Q. Was this circuit breaker calculated under any ordinary conditions to 
protect that llne from being charged? A. You mean the span wire? Q. Yes; 
I mean the span wire. A. Why, no ; it was only put there to protect the pôle 
agalnst burning, in case of the wire becoming charged. Q. Well, would it pre- 
vent the Une itself from being charged? A. No, sir. Q. Why not? A. Be- 
cause for the distance between the two, if any live wire would get on the 
span wire, it would charge it anyway. Q. You mean to say that if a live 



HECKERT V. CENTRAL DISTRICT & PRINTING TELEGRAPH OO. 33 

wlre would strike this Une anywhere except on this circuit breaker it would 
charge it? A. Tes, sir. Q. Then the circuit brealîer was wholly useless? 
A. It is not a circuit breaker. It is simply an insulator, and it was put in 
there — the insulator was put in there — to protect that pôle from being burned 
in case the Une would happen to touch this span wire and charge it" 

Thus it will be seen that the évidence tended to show that the span 
wire was not equipped with a proper circuit breaker, if indeed a circuit 
breaker was attached thereto. 

While the évidence of other witnesses tended to show that an in- 
sulator, or what they called a "circuit breaker," was attached, yet there 
was also évidence tending to show that, even if a circuit breaker had 
been attached at the point where it is shown that this insulator or cir- 
cuit breaker was attached, it would not hâve been sufficient to hâve pro- 
tected the span wire, and thus to hâve rendered it incapable of injuring 
the plaintiff. 

[2] As we hâve already stated, the court based its action in direct- 
ing a verdict for the défendant upon the ground that there was a fatal 
variance between the évidence and the allégation contained in the déc- 
laration, to wit : That there was "no circuit breaker." We are of opin- 
ion that the plaintiff was only required to substantially show that the 
défendant was guilty of the acts of négligence alleged in the déclara- 
tion, and that he was not required to show that the négligent conduct 
of the défendant was precisely as alleged in the déclaration. 

In the case of Deputy v. Kimmell, 80 S. E. 920, recently decided by 
the Suprême Court of West Virginia, the court, among other things, 
said : 

"In order to recover, it is unnecessary for plaintiff to prove llterally the 
acts of négligence averred in the déclaration. If the allégations are substan- 
tially proved, this is sufficient. Hence an instruction, in any action of case 
for Personal injury, which tells the jury that it cannot flnd for plaintiff, un- 
less it believes from the évidence 'that the défendant was négligent in the 
very manner set out in the déclaration,' is erroneous, and should be refused." 

However, as we hâve stated, the évidence as to whether there was a 
circuit breaker is conflicting. The plaintiff says that he saw no circuit 
breaker, and in this respect he is corroborated by witnesses Woodward 
and McFarland. The witness Ross, whose testimony we hâve quoted 
at some length, states positively that there was no circuit breaker, and 
that he only put in an insulator so as to protect the pôle in the event 
that the line should happen to touch the span wire. ^ 

While it may be properly said that the évidence of the plaintiff is 
négative in its character, yet the witness Ross, who assisted in attach- 
ing the instrument to the wire, stated that it was not a circuit breaker. 
Witness Bennett testified that there was either a circuit breaker or an 
insulator. However, the évidence of this witness was excluded by the 
court upon the theory that he had not qualified as an expert, which 
would render his testimony as to whether there was a proper circuit 
breaker of little value, to say the least of it. 

The witness Charles Morgina, who testified on behalf of the défend- 
ant, did not say that there was a circuit breaker ; he described it as a 
porcelairi knob attached 3 or 4 inches distant from the pôle. 

There was évidence tending to show that an instrument of this kind 
218 F.— 3 
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attached 3 or 4 inches f rom the pôle was practically worthless ; that it 
was attached simply for the purpose of keeping the pôle from btirning. 
Therefore there was a direct conflict cf. évidence as to whether there 
was a circuit breaker, while, on the other hand, the évidence that there 
was not a "proper circuit breaker" tends strongly to establish the con- 
tention of the plaintiff. 

As we hâve already said, it follows that upon the pleadings and the 
évidence there were two questions of f act, to wit : (1) As to whether 
there was a circuit breaker ; and (2) as to whether there was a proper 
circuit breaker — and it was the province of the jury to détermine as to 
whether the plaintiff was correct in his contention as to either of those 
questions. 

It is well settled that where the pleadings and évidence are such that 
more than one inference may be drawn therefrom, and about which 
reasonable men might reasonably differ, it is the duty of the court to 
submit the same to the jury for their détermination. Therefore the ac- 
tion of the court in ref using to gf ant the prayers for instructions which 
relate to this point was erroneous. 

The court below also held that under the circumstances of this case 
the plaintiff assumed the risks incident to his employment, and was nég- 
ligent in climbing the pôle "and in coming in contact with the live wire, 
charged by contact with the other company's wire, and which contact, 
apparent to any one, could hâve been seen by the exercise of ordinary 
care." The évidence, as we hâve already stated, tends to show that the 
plaintiff had no knowledge whatever of the fact that the span wire was 
charged with electricity. It further appears that he was engaged in the 
performance of a duty which must necessarily hâve been performed in 
the manner in which he attenipted to perform it on this occasion, and 
the plaintiff is sustained as to this contention by the testimony of other 
witnesses who were acquainted with the situation at the time he was 
injured. 

[3] It was the duty of the défendant to furnish a safe and suitable 
place for the plaintiff in which to work. It is obvions that to permit a 
span wire to remain in close contact with the téléphone wire, as in this 
instance, would render the same liable to be heavily charged with an 
electric current, thus rendering it almost a physical impossibility for 
one to perform such services as were required of plaintiff without be- 
ing seriously injured; therefore, as was stated in a former opinion of 
this court, if. the défendant carelessly and negligently f ailed to perform 
the duty he owed plaintiff in this respect, that he could not be deemed 
to hâve assumed such risk, inasmuch as the same would be due to the 
négligence of the défendant. Chesapeake & Ohio Railway Co. v. Prof- 
fitt, 218 Fed. 23, 134 C. C. A. 37, decided at this term of the court, 
and the case therein cited. Of course, if the danger was open and ob- 
vions, and was known to the plaintiff, or could hâve been known by the 
exercise of due diligence, then he would not be entitled to recover. 

The learned judge who heard this case in the court below, in the lan- 
guage which we hâve just quoted, stated that the "contact was apparent 
to any one, and could hâve been seen by the exercise of due diligence." 
We f ail to find any évidence which shows that the dangerous condition 
of the wire was open and obvions. It further appears, from the testi- 
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mony offered by the défendant, that to one looking at the pôle f rom the 
ground the insulation appeared to be good. In the case of Humphreys 
V. Raleigh Coal & Coke Co., 80 S. E. 805, the Suprême Court of Ap- 
peals of West Virginia very aptly said : 

"The silent, latent, deadly electrical power of a llve wlre, glvlng no wam- 
Ing of its présence through hearing, sight, or other faculty, renders it so 
highly dangerous that its luse carries an extremely hlgh degree of care. It 
is the concealmeiit of its force inhérent in Its very nature that makes it so 
dangerous. Its présence is undiscoverable by any of the five sensés, other 
than that of feeling, and to discover by that is to place yourself within the 
deadly power of the thing itself, and suffer the Injury, for there Is a seizure 
In the very instant of contact. Therefore to use it at ail by means of an un- 
Insulated wire or other appliance, where the user knovirs any person may for 
any reason corne in contact with it, wlthout knowledge of the use to whlch 
the appliance Is devoted, is tantamount to the placing of a deadly mine or 
trap, however free the user may be from wrongful Intent. Bunyan v. Wa- 
ter & ,Llght Co., 68 W. Va. 609, 71 S. E. 259, 35 L. E. A. (N. S.) 430 ; Thorn- 
burg v. Rallroad Oo., 65 W. Va. 379, 64 S. E. 358; Bice v. Electrical Co., 
62 W. Va. 685, 59 S. B. 626; Thomas v. Electrical Co., 54 W. Va. 395, 46 
S. B. 217 ; Snyder v. Electrical Co., 43 "W. Va. 661, 28 S. B. 733, 39 L. R. A. 
499, 64 Am. St. Rep. 922." 

The évidence bearing upon this point also raised a question which 
should hâve been presented to the jury. In the case of Norfolk, etc., 
R. Co. V. Ward, 90 Va. 687, 19 S. E. 849, 24 L. R. A. 717, 44 Am. St. 
Rep. 945, the court in discussing this phase of the question said : 

"Where there is any doubt whether the employé was acquainted, or ought 
to hâve been acquainted, with the risk, Ôie détermination of the question Is 
necessarily with the Jury." 

Also in the case of Southern Bell, etc., Co. v. Cléments, 98 Va. 1, 34 
S. E. 951, the Suprême Court of that state said: 

"Whether a lineman is guilty of eontributory négligence In dlmblng a 
[téléphone] pôle which has been condemned and Is plalnly so marked, but the 
dangerous condition of which is not obvions, is a question of fact, to be de- 
termined by the jury from ail the circumstances of the partlcular case, under 
proper instructions from the court" 

Also in the case of Settle v. St. lyouis & S. R. R. Co., 127 Mo. 336, 
30 S. W. 125, 48 Am. St. Rep. 633, the court said : 

"Unless the defect" In machinery or apparatus "is so manifestly and glar- 
Ingly hazardous that the court could déclare, as a matter of law, that a per- 
son of ordinary prudence would not use it," the question should be submltted 
to the jury. 

The court having failed to submit this question, as well as the other 
questions to which we hâve referred, to the jury for its considération, 
it f oUows that the judgment of the lower court should be reversed, and 
the case remanded for f urther proceedings in accordance with the views 
herein expressed. 

Reversed. 
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LOTJIB V. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. November 16, 1914.) 

No. 2403. 

1. Ceiminal Law (§ 200*) — Pobmeb Acquittal — Identitt of Offenses — 

CONSPIBACY — AlDING AND AbETTING. 

By a prier indictrnent, on which accused was acqultted, he was cliarged 
with conspiring wlth R. to import opium into the United States for 
smoking ; the indictrnent charging as an overt act that R., after tlie 
formation of the conspiracy and durlng its continuance, to effect the ob- 
ject thereof, on March 5, 1913, dld hâve in possession, coneeal, and fraud- 
ulently transport into the United States 64 flve-tael tins of opium pre- 
pared for smoking, contrary to law, etc. By a subséquent Indictment 
against accused, it was charged that on March 5, 1913, R. committed the 
offense of receiving, concealing, buying, selling, and faciUtating the 
transportation of the same 64 flye-tael tins of opium for smoking after 
the same had been imported into the United States contrary to law, which 
lu efCect was the same overt act charged against R. in the first indict- 
ment, and then alleged that accused aided and abetted E. in the com- 
mission of that offense. Héld, that there was no identlty between the 
offenses charged in the two indictments, and hence that accused's ac- 
quittai under the former indictment was no bar to his conviction under 
the latter. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dlg. §§ 847, 386- 
409 ; Dec. Dig. § 200.*] 

2. Ceiminal Law (§ 772*) — Instructions — Pkiob Acquittai.. 

Accused having prevlously been acqultted of conspiracy to Import opium 
Into the United States contrary to law, on the trial of an Indictment for 
aiding and abetting another to import the same opium into the United 
States, the court charged that the jury should separate any plan or 
combination of the men that was charged in the indictment for con- 
spiracy, of which accused had been acqultted, from the charge in ques- 
tion, that accused had aided B. In receiving the opium, and that unless 
accused's conversations with R. amounted to more than a gênerai keeping 
In touch with him, or a gênerai agreement, and unless accused knowlngly 
gave hlm knowledge of where he could get opium, then the Jury should 
not consider it, and if they had a reasonable doubt they should not con- 
sider it as supporting the charge of aiding, beeause he, having been ac- 
qultted, was entitled to that reasonable doubt, was too favorable to ac- 
cused, and not objectionable by hlm. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dlg. §§ 1812-1814, 
1816, 1817 ; Dec. Dig. § 772.*] 

3. Ceiminal Law (§ 384*) — Appeal — Rulings on Evidence — Review. 

Where a crimlnal prosecution rests, in part at least, on cireumstan- 
tial évidence, the court's rulings admitting offered évidence of that char- 
acter wlU be sustained, if it tends even remotely to establish the ulti- 
mate fact. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 848 ; Dec. 
Dlg. § 384.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Cliarhe Louie was indicted for violating Act Cong. Feb. 9, 1909, c. 
100, 35 Stat. 614 (Comp. St. 1913, § 8801), entitled "An act to prohibit 
the importation and use of opium for other than médicinal purposes." 
Défendant having interposed a plea of former acquittal to certain 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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counts of the indictment, including the second, the United States de- 
murred to the plea, and, the demurrer being sustained, he was found 
guilty on count 2, and he brings error. Affirmed. 

By an jndictment flied in the court below on Aprll 2, 1913, the défendant 
and one James A. Ralston were jointly chargea with a violation of section 
5440 of the Revised Statutes of the United States (section 37 of the Crim- 
inal Code; Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St 1913, § 10201]). 
That section provides as foUovi's: "If two or more persons conspire either to 
commit any offense against the United States, or to defraud the United States 
in any manuer or for any purpose, and one or more of such parties do any 
act to efCect the object of the conspiracy, each of the parties to such con- 
spiracy shall be liable to penalty of not less than one thousand dollars and 
not more than ten thousand dollars, or imprisonment not more than two 
years." 

It was alleged in the indictment that on the Ist day of September, 1912, 
the défendants conspired to commit an offense against the United States, "by 
corruptly, willfully, knowingly, and fraudulently agreeing together fraudu- 
lently and knowingly to import and bring into the United States, as aforesaid, 
opium prepared for smoking, and to receive, conceal, buy, sell, and facilitate 
the transportation, concealment, and sale of such opium, knowing the same 
to hâve been fraudulently imported, contrary to law as aforesaid." The of- 
fense which it was charged the défendants conspired to commit was a viola- 
tion of section 3082 of the Revised Statutes (Comp. St 1913, § 5785), whlch 
provides as foUows: "If any person shall fraudulently or knowingly import 
or bring into the United States, or assist In so doJig, any merchandlse, con- 
trary to law, or shall receive, conceal, buy, sell, or in any manner facilitate 
the transportation, concealment, or sale of such merchandise after importa- 
tion, knowing the same to hâve been imported contrary to law, such mer- 
chandlse shall he forfeited and the offender shall be flned in any sum not 
exceeding five thousand dollars nor less than fifty dollars, or be imprisoned 
for any time not exceeding two years, or both. Whenever, on trial for a vio- 
lation of this section, the défendant is shown to hâve or to hâve had posses- 
sion of such goods, such possession shall be deemed évidence sufficient to au- 
thorize conviction, unless the défendant shall explaln the possession to the 
satisfaction of the jury." 

The subject-matter of the conspiracy, the objects thereof, and the means 
by which such objects were to be effected were fuUy set forth In the indict- 
ment. From the allégations thereof it appeared that the principal object of 
the conspiracy was that the défendant Ralston should go into the Dominion 
of Canada and there receive opium for smoking purposes ; that he should 
bring such opium into the United States, and that the défendant Loule should 
receive it, and should conceal, transport, and sell the same; that the défend- 
ant Loule should furnish Ralston with money with which to pay the expenses 
of the trip into Canada, and with which to purchase the opium ; and that the 
défendant Louie should pay to Ralston certain sums of money as his reward 
and compensation from the proceeds arising from the sale of the opium, the 
balance of such proceeds to be retained by Loule. It was further alleged in 
the indictment that after the formation of the conspiracy, and during its con- 
tinnance, to wit, on March 5, 1913, to further effect the object of the eon- 
spirncy, Ralston had in his possession and concealed in the city of Seattle, 
Wiish., and fraudulently and knowingly transported and facilitated in the 
transportation, and aided and assisted in transporting, 64 five-tael tins of 
opium prepared for smoking ; Ralston then and there well knowing that such 
opium had theretofore been imported and brought into the United States con- 
trary to law. This last charge is the overt act required by the statute to 
complète the offense of conspiracy. Varions other aets on the part of the de- 
fendant Louie and Ralston, alleged to hâve been performed In furtherance of 
the conspiracy, were set forth in the indictment. They are immaterial to any 
issue in the présent case. Upon the trial of the case the défendant Louie 
was found not guilty by the jury, and the judgment of thê court entered 
thereon has not been reversed, vand is still in fuU force and effect. 
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On September 12, 1913, a second indictment was flled In the court below 
against the défendant Louie and James A. Balston for violation of the act 
of Fébruary 6, 1909, entitled "An act to prohibit the importation and use of 
opium for other than médicinal purposes." 35 Stat. 614. The indictment was 
in eight counts. The second count, which is the only one with which we are 
concerned, was as foUows: "Ou or about the 5th day of March, 1913, one 
James A. Kalston, within the Northern division of the Western district of 
Washington, and within the jurisdiction of this court, did willfuUy, know- 
ingly, unlawfully, and feloniously receive, conceal, buy, sell, and facilltate 
the transportation, concealment, and sale of certain merehandlse of foreign 
manufacture, to wit, sixty-four (64) five-tael tins of opium, prepared for 
smoking, after said opium had been imported Into the United States contrary 
to law, and the said opium, prier to the time when the said James A. Ralston 
did receive, buy, sell, and facilitate the transportation, concealment, and sale 
thereof, as aforesaid, had been willfully, knowlngly, unlawfully, and feloni- 
ously imported into the United States, into the Northern division of the West- 
ern district of Washington, contrary to law, from some foreign country to 
the grand jurors unknown, by some person or persons to the grand jurors un- 
known, he, the said James A. Ralston, then and there well knowing that the 
same had been imported as aforesaid Into the United States contrary to law ; 
* * * that Charlle Louie did then and there, on or about said 5th day of 
March, 191S, willfully, knowingly, unlawfully, and feloniously aid, abet, coun- 
sel, command, induce and procure the said James A. Ralston, as aforesaid, 
willfully, knowingly, unlawfully, and feloniously to receive, conceal, buy, sell, 
and facilitate the transportation, concealment, and sale of said opium, pre- 
pared as aforesaid, after the same had been imported contrary to law, as 
aforesaid, they, the said James A. Ralston and said Charlle Louie, then and 
there well knowing that the same had been Imported, as aforesaid, tnto the 
United States contrary to law. * ♦ • " 

The charge that the défendant Louie aided, abetted, counseled, commanded, 
Induced, and procured Ralston to commit the offense charged against him is 
based upon section 332 of the Crimlnal Code, approved March 4, 1909 (85 
Stat. 1152, c. 321 [Comp. St. 1913, § 10506]), "which provides: "Whoever di- 
rectly commits any act constitutlng an offense deflned in any law of the 
United States, or alds, abets, counsels, commands, induces, or procures Its 
commission, is a principal." 

The défendant Louie interposed a plea of former acquittai to certain counts 
of the indictment, including the second count, based upon the indictment 
flled against him on April 2, 1913, and the subséquent acquittai by the jury 
thereunder. The United States demurred to the plea of former acquittai, and 
the demurrer was sustained. Louie was found guilty of count 2, and not 
gullty of the other counts. 

Vanderveer & Cummings, of Seattle, Wash., for plaintiff in error. 
Clay Allen, U. S. Atty., and Albert Moodie, Asst. U. S. Atty., both 
of Seattle, Wash., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 1. 
It is assigned as error that the court sustained the demurrer to the de- 
fendant's plea of former acquittai. The objection to the order of the 
court présents the question whether upon the face of the record it ap- 
pears as matter of law that the offense charged in the second count 
of the second indictment, upon which the plaintiff in error was tried 
and convicted, was the same offense as that charged in the first indict- 
ment, upon which he had been previously tried and acquitted. The 
contention is that the offense which it was charged the défendants 
Louie and Ralston conspired to commit, as set f orth in the first indict- 
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ment, is îdentîcal in substance and effect with the offense which it is 
charged Louie aided and abetted Ralston to commit as set f orth in the 
second count of the second indictment. 

The question has two aspects. It is charged in the first indictment 
that in September, 1912, Ralston and Louie conspired, combined, and 
conf ederated together to import and bring into the United States opium 
prepared for smoking, and to receive, conceal, buy, sell, and facilitate 
the transportation, concealment, and sale of such opium, knowing the 
same to hâve been f raudulently imported contrary to law ; and as an 
overt act entering into that conspiracy it is charged that the défendant 
Ralston, after the formation of the conspiracy and during its continu- 
ance, and to effect the object thereof, did, on the 5th day of March, 
1913, hâve in possession and conceal, and f raudulently and knpwingly 
transport and facilitate the transportation of 64 five-tael tins of opium 
prepared for smoking, knowing that such opium had been fraudulently 
and knowingly imported and brought into the United States contrary 
to law. In the second count of the second indictment it is charged that 
on the 5th day of March, 1913 (the date of the overt act in the first 
indictment), the défendant Ralston committed the offense of receiv- 
ing, concealing, buying, selling, and facilitating the transportation of 
64 five-tael tins of opium prepared for smoking, after the same had 
been imported into the United States contrary to law. This is in ef- 
fect the overt act charged against Ralston in the first indictment. It is 
further charged that the défendant Louie aided and abetted Ralston in 
the commission of the offense. In the first indictment, Louie is not 
charged as an actor in the commission of the offense constituting the 
overt act. That act is charged in the indictment to hâve been commit- 
ted by Ralston alone ; while in the second indictment Louie is charged 
with having aided and abetted Ralston in committing the offense. 

There is plainly a lack of identity in the two indictments with re- 
spect to this charge as against the défendant Louie. But plaintiff in 
error contends, further, that the charge that Louie aided and abetted 
Ralston to commit the offense described in the second indictment is 
équivalent to the charge that the défendants Ralston and Louie con- 
spired to commit the offense charged in the first indictment ; that the 
charge of conspiring to commit an offense involved the co-operation, 
association, and union of two or more persons to commit the offense; 
and that the charge that one person aided and abetted another to com- 
mit the offense involved the same character of co-operation, associa- 
tion, and union. But Congress has provided that if two or more per- 
sons conspire to commit any offense against the United States, and 
one or more of such parties do any act to effect the object of the con- 
spiracy, ail of the parties to such conspiracy shall be liable. Congress 
has also provided that whoever aids or abets another in the commis- 
sion of an offense against the United States is a principal in the com- 
mission of the offense. Thèse are separate and distinct offenses, and 
the courts are not authorized to hold as matter of law that one who 
aids and abets another in the commission of the offense is a conspirator, 
and may plead an acquittai of a conspiracy charge in bar of a prose- 
cution for the other offense. It is the province of Congress to specify 
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what acts shall be offenses against the United States, and not the courts. 
As said by Chief Justice Marshall in United States v. Wiltberger, 5 
Wheat. 76, 95 (5 L. Ed. 37) : 

"It is the Législature, not the court, which Is to deflne a crime, and ordain 
its punishraent" 

In Carter v. McClaughry, 183 U. S. 365, 394, 22 Sup. Ct. 181, 193 
(46 L. Ed. 236), Captain Ôberlin M. Carter had been tried and con- 
victed by a gênerai court-martial of the United States on four charges. 
The first and second charges were as f ollows : 

"Charge I: Conspiring to defraud the United States, In violation of the 
60th article of war." 

"Charge II: Causing false and fraudulent claims to be made against the 
United States, in violation of the 60th article of war." 

The two charges related to the same transaction, and it was contend- 
ed on behalf of the défendant that the charges were the same, and 
that the défendant was being twice punished for the same offense. 
With respect to this f eature of the case the Suprême Court said : 

"The offenses charged under this article were not one and the same of- 
fense. This is apparent If the test of the identity of offenses that the same 
évidence is required to sustain them be applied. The first charge alleged 'a 
conspiracy to defraud,' and the second charge alleged 'causing false and 
fraudulent claims to be made,' whlch were separate and distinct offenses, one 
requlring certain évidence which the other did not. The fact that both 
charges related to and grew out of one transaction made no différence." 

We are of opinion that the acquittai of the défendant of the con- 
spiracy charge cannot, as matter of law, be held to be a sufficient plea 
in bar to a charge of aiding and abetting another to commit an offense. 
Whether the évidence necessary to sustain the charge in the last case 
would hâve sustained the charge in the first case is mainly a question 
of fact, which we cannot consider, as the évidence is not in the rec- 
ord in either case ; but it appears to hâve been determined in this case 
by the jury adversely to the contention of the défendant. The jury 
was advised of the acquittai of the défendant of the charge of conspir- 
acy in the first case, and the court, to limit and restrict the évidence in 
the présent case to the charge against the défendant of aiding and abet- 
ting Ralston in committing the offense charged against him, instructed 
the jury specifically upon that question as follows : 

"I instruct you that the défendant has heretofore been accused, tried by a 
jury, and acqultted of the charge of conspiring, confederating, and agreeing 
with the said James Ralston to receive, conceal, buy, sell, and facilitate the 
transportation, concealment, and sale of this same opium. Under the law no 
man can be twice put in jeopardy for the same offense. Whether you agrée 
with it or not, the judgment of this court in the case I hâve referred to, In 
which the défendant was so acqultted, is final and conclusive; and, in your 
considération of the case now before you, you will assume that the défend- 
ant, was not gullty of conspiring, confederating, and agreeing with the said 
James Balston, or of advising, counsellng, commandlng, inducing, or procur- 
ing the said James Ralston to receive, conceal, buy, sell, or facilitate the 
transportation, concealment, or sale of said opium, and will consider merely 
the question whether the défendant did some physical act by whlch he alded 
or assisted said James Ralston in a physical and material way in receiving, 
concealing, buying, selling, or facilitating the transportation, concealment, 
or sale of such opium. Unless you find beyond a reasonable doubt that the 
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défendant dld such an act, you will flnd a verdict of not guîlty upon the sec- 
ond connt of thls Indictment." 

The foregoing instruction is numbered 7 in the record, and no ex- 
ception was taken to it. It must be presumed, therefore, that the 
question whether as a matter of fact the défendant had been acquitted 
of the offense charged in the second indictment was properly before 
the court, and that it was fairly presented to the jury upon the évi- 
dence. The verdict of the jury disposes of the question as a question 
of fact. 

[2] We do not overlook the exception taken to the subséquent part 
of the instruction which the plaintifï in error désignâtes as No. 8. The 
instruction was manifestly in favor of the défendant in limiting the 
inquiry of the jury as to the character of the act that would consti- 
tute aiding and abetting as distinguished from the préviens charge 
of conspiracy. The court said: 

"So I hope that you will be able to sépara te any plan or combination of 
thèse two men that was charged in the indictment for conspiracy, of which 
this défendant has been acquitted, from thls charge that the government has 
made hère that he aided Ralston in receiving this opium; but unless thèse 
conversations or this téléphone message that has been told about was some- 
thing more than a gênerai keeping in touch with one another or gênerai agree- 
ment, unless it was knowingly glving him knowledge of where he could get 
opium, then you will not consider it. If you hâve a reasonable doubt about 
it, you will not consider it as supportlng this charge of aiding, because he, 
having been acquitted, is entitled to that reasonable doubt." 

The objection is that this instruction was an erroneous statement of 
the law, and erroneously instructed the jury that they might consider 
any act of counseling and advising, if they believed it was of assistance 
to Ralston in concealing and transporting the opium. The further ob- 
jection was made that it was in conflict with the previous instruction. 
The only objection we discover in this instruction is that as a matter 
of law it was more favorable to the défendant than he was entitled 
to hâve given. Carter v. McClaughry, supra. We do not find that it 
was in conflict with the previous instruction. 

This disposes of the entire question of law and fact involved in the 
plea in bar. 

[3] 2. The remaining assignments of error relate to the introduc- 
tion in évidence over the objection of the défendant of certain letters 
alleged to hâve been in a trunk in the résidence of the défendant, and 
also the testimony of certain witnesses called on behalf of the gov- 
ernment. We think it unnecessary to consider specifically the objec- 
tions with respect to either the letters or the testimony. We hâve care- 
fuUy considered the questions presented, and are of opinion that no 
error was committed by the court below, either in the introduction 
of the letters and testimony or in the charge to the jury relating there- 
to. Ail of the testimony in the case is not before us ; but it does ap- 
pear, however, that the government's case rested in part, at least, upon 
circumstantial évidence. It is familiar law that, where a case resta 
upon that character of évidence, much discrétion is left to the trial 
court, and its rulings will be sustained, if the testimony which is ad- 
mitted tends even remotely to establish the ultimate fact. Clune v. 
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United States, 159 U. S. 590, 16 Sup. Ct. 125, 40 L. Ed. 269; Alex- 
ander v. United States, 138 U. S. 353, 11 Sup. Ct.3S0, 34 L. Ed. 954 
Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118 
Moore v. United States, 150 U. S. 57, 14 Sup. Ct. 26, 37 L. Ed. 996 
Thiede y. Utah Territory, 159 U. S. 510, 16 Sup. Ct. 62, 40 L. Ed. 237, 
The judgment of the court below is affirmed. 



COOPBR GBOCERY CO. T. PARK.t 
(arenlt Court of Appeals, Fîfth Circuit. November SO, 1914.) 

No. 2580. 
Bankbtjptct (§ 188*) — Liens — Deed of Trust — Failubb to Fh-e and Re- 

COBD TeUSTEE — RiGHTS StATUTES CONSTRUCTION. 

Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557, as amended by 
Act Gong. June 25, 1910, c. 412, § 8, 36 Stat. 840 (Oomp. St. 1913, § 9631), 
provides that a bankrupt's trustée, as to ail property In the custody or 
comlng Into the custody of a bankruptcy court, shall be vested wlth alï 
the rlghts, remédies, and powers of a creditor holding a lien by légal or 
équitable proeeedings thereon; and section 67a déclares that clalms 
whlch, for want of record or any other reason, would not hâve been 
valid liens as agalnst the clalms of creditors of the bankrupt, shall not 
be liens agalnst his estate. Rev. St. Tex. 1911, art. 6824, provides that 
ail deeds of trust shall be void as to ail creditors and subséquent pur- 
chasers for a valuable considération without notice, unless they shall 
be acknowledged or proved and flled wlth the clerk to be recorded as 
requlred by law. Eeld that, slnce a bankrupt's trustée does not take as 
an ordinary voluntary purchaser, but as the représentative of the rlghts 
of creditors with a lien acqulred by légal or équitable proeeedings, and 
subject only to such liens and rlghts as would be valid agalnst such cred- 
' Itors, a deed of trust executed by a bankrupt on certain of hls assets, but 
neîther flled nor recorded, dld not create a lien enforceable agalnst the 
bankrupt's trustée, though dlsclosed in the bankrupt's voluntary pétition. 
[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 270, 286-289, 
291-295; Dec. Dlg. § 188.*] 

Pétition for Revision of Order of the District Court of the United 
States for the Western District of Texas ; Thomas S. Maxey, Judge. 

Pétition by the Cooper Grocery Company to superintend and revise 
an order denying petitioner's right to a lien on certain of the assets 
of McKinney & Erskine, bankrupts, under a deed of trust not filed 
or recorded, to which claim of lien M. C. H. Park, trustée of the bank- 
rupts, filed objections. Pétition denied, 

John W. Davis, of Waco, Tex., for petitioner. 

J. D. Williamson, of Waco, Texas, for respondent. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

CALL, District Judge. In this cause a motion to dismiss the pro- 
eeedings because of the failure of the petitioner to comply with rule 
24 of the Circuit Court of Appeals Rules, was filed, and was argued 
and submitted together with the main case. In considering the mat- 

•FoT other casés see same toplc & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied January 4, 1315. 
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ter the court is of the opinion that while the rule has not been complied 
with, it would be for the best interests of ail parties concerned that 
the court should proceed to examine the whole case. The motion to 
dismiss will therefore be denied. 

In this case McKinney & Erskine on the 9th of January, 1913, filed 
a voluntary pétition in bankruptcy, and were on such pétition adjudged 
bankrupts. The Cooper Grocery Company filed their claim, with 
various securities attached, among them being a deed of trust, dated 
January 4, 1913, on a certain house and'land situated in Stranger, 
Falls county, Tex., which house was the store building of the bank- 
rupts. This deed of trust, securing an indebtedness due the Cooper 
Grocery Company f rom the bankrupts, was not recorded prior to the 
filing of the voluntary pétition in bankruptcy. The Cooper Grocery 
Company's claim was allowed as an unsecured claim and the security 
of the deed of trust was disallowed, and the property went into the 
hands of the trustée in bankruptcy and was administered as a part of 
the estate. 

The question presented in this pétition for revision is whether or 
not the District Judge erred, under thèse circumstances, in sustaining 
the referee's finding that said claim should not be allowed as a se- 
cured claim in so far as this deed of trust is concerned. The Texas 
statute (article 6824 of the Revised Statutes of Texas) provides, among 
other things, as f oUows : 

"And au deeds of trust and mortgages shall be vold as to ail credltors and 
subséquent purchasers for a valuable considération wlthout notice, unless 
they sball be acknowledged or proved and filed with the clerk, to be recorded 
as required by law; but the same as between the parties and their heirs, 
and as to ail subséquent purchasers, with notice thereof or without valuable 
considération, shall nevertheless be valid and binding." 

Section 67a of the Bankruptcy Act provides that : 

"Clalms which for want of record or for other reasons would not hâve been 
valid liens as against the claims of the creditors of the bankrupt shall not be 
liens against his estate." 

And section 47a (2), as amended by the act of 1910, provides: 

"And such trustées, as to ail property In the custody or coming into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rlghts, remé- 
dies, and powers of a créditer holding a lien by légal or équitable proceedings 
thereon," etc. 

The petitioners in this case claim that the trustée takes this property 
subject to the lien of the deed of trust by reason of the fact that said 
security was mentioned in the voluntary pétition of bankruptcy, and 
therefore, although the deed of trust was not recorded as required by 
the statute of Texas, the trustée takes it with notice of the lien, and 
therefore subject to it. 

To décide this question it is necessary to consider in what capacity 
the trustée in bankruptcy takes the property. Does he take it as an 
ordinary voluntary purchaser, or does he take it as representing tlie 
rights of the creditors with a lien acquired by légal or équitable means, 
and subject only to such liens and rights as would be valid against 
such creditors? The provision of the amendment of 1910, read in 
connection with section 67a, would seem to settle this question against 
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the contention of the petitioners in this case. The case of Pacific State 
Bank v, Coats, reported in 205 Fed. at page 618, 123 C. C. A. 634, 
Ann. Cas. 1913E, 846, is a case decided by the Circuit Court of Ap- 
peals for the-Ninth Circuit, subséquent to the passage of the amend- 
ment of 1910 to section 47a, cl. 2, and this pertinent language on page 
622 of 205 Fed., page 638 of 123 C. C. A. (Ann. Cas. 1913E, 846), in 
said report is used : 

"The trustée no longer stands In the shoes merely of the bankrupt, with the 
limited rights of the bankrupt to attack unrecorded liens whlch may be valid 
and unimpeachable by such bankrupt; but the amendment by opération of 
law vests in hlm a lien équivalent to such as would be acquired by légal or 
équitable proceedings upon the property comlng into his custody by virtue of 
the bankruptey proceedings. 'The classof cases unprovided for by the original 
act, and intended to be reached by the amendment,' says Mr. Collier in his 
work on Bankruptey (9th Ed., page 659), Vas that in whlch no creditors had 
acquired liens by légal or équitable proceedings and to vest In the trustée for 
the interest of ail creditors the potential rights of creditors potential with 
such liens.' 'This provision of the Bankruptey Act,' says Witmer, Judge, in 
Ee Hartdagen (D. C.) 189 Fed. 546, 'puts the trastee, in so far as the assets 
of the estate is concemed. In the position of a lien creditor.' " 

It would seem plain from the words of the act as amended, and the 
construction given the same since the amendment, that it places the 
trustée in a far différent position from that of the voluntary purchaser. 
The words of the Texas statute are explicit that unless such liens are 
recorded they shall be invalid as against claims of creditors. The 
provision in the Banitruptcy Act, that the trustée shall take the prop- 
erty with ail the rights, remédies, and powers of a creditor holding 
a lien by légal or équitable proceedings thereunder, would seem to 
leave no doubt of the proper position of the trustée in bankruptey 
in cases of this kind. He represents the creditors, and is vested with 
ail the rights of such creditors as if a lien had been acquired upon 
the property by légal or équitable means without notice of the unre- 
corded deed of trust. There could be no question in this case, if one 
or more of the creditors of McKinney & Erskine had acquired an at- 
tachment lien on the 9th of January against the property of the bank- 
rupt without notice of said deed of trust, that this unrecorded deed 
of trust, of which no notice was had, that said deed of trust could not 
hâve been asserted as a lien to defeat the lien of the attaching crédi- 
ter. This being so, under the Bankruptey Act the trustée takes the 
property as though such lien had been acquired by the creditor, and 
takes it free of the deed of trust. 

It is therefore our opinion that there was no error committed by the 
District Judge in affirming the findings of the référée herein. 

The pétition for revision will be denied; the petitioner to pay the 
costs of this proceeding. 

WALKER, Circuit Judge (concurring). I concur in the resuit an- 
nounced in the f oregoing opinion, and do not dissent from any of the 
views expressed therein. It does not, however, seem to me that the 
record in the case is such as to require a décision of the principal ques- 
tion passed on in that opinion. 

There is nothing in the record to show that the existence of the deed 
of trust was disclosed otherwise than by a mention of it in the bank- 
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rupt's schedule. The schediile is not required to be looked to for in- 
formation as to an incumbrance on property or for a claim to it other- 
wise undisclosed. So it did not give constructive notice of the incum- 
brance. Indeed, there is no claim that the mention of the deed in the 
schedule gave constructive notice to any one of its existence. And it 
is not made to appear by the record that the trustée actually knew of 
this part of the contents of the bankrupt's schedule, or that in fact 
he ever saw or examined the schedule, or, at any rate, that part of it 
which mentioned the deed of trust. The trustée, no more than a créd- 
iter, is to be presumed to hâve knowledge or notice of a fact shown 
only in an instrument at which he is not required to look for informa- 
tion as to the state of the title. There is no more reason for assuming 
that he in fact learned of the existence of the deed of trust by an ex- 
amination of the schedule than there would be to assume that he 
learned of its existence from a record with notice of which the law did 
not charge him. Pacific State Bank v. Coats, 205 Fed. 618, 123 C. C. 
A. 634, Ann. Cas. 1913E, 846. 

So, assuming that the trustee's knowledge of the existence of the deed 
of trust would hâve made it effective as against the bankrupt estate and 
its creditors represented by him, the court below properly ruled that it 
was not so effective because the record failed to show that the trustée 
had either constructive notice of it or actual knowledge or notice of 
it. It seems to me that the principal question passed on in the opin- 
ion is not presented, because of the absence of any évidence in thej 
record tending to prove that the trustée had any actual knowledge or 
notice of the fact that such a deed of trust had been made. 



MARNET OIL & GAS CO. v. STALET et ait 
(Circuit Court of Appeals, Flfth Circuit. November 30, 1914.) 

No. 2610. 

1. Pabtneeship (i 5*) — Formation — Continuance of Business. 

Where complalnant corporation was formed and acquired the Interest 
of one of tlie partners of a firm, and ttiereafter the corporation and de- 
fendant, who had charge of and had been the managing partner of the 
previous flrm, continued to carry on the business, both défendant and 
the corporation contrlbuting property or the use of It to the joint enter- 
prise, and it being understood that each should share In the profits and 
losses, and each recognized and treated the other as a partner, a partner- 
ship resulted, whether there was an express partnership agreement be- 
tween them or not. 

[Ed. Note. — For other cases, see Partnership, Cent. Dlg. §§ 15, 16; Dec. 
Dlg. § 5.* 

Power of corporation to form partnership, see note to Wallersteln v. 
Ervin, 50 C. C. A. 131.] 

2. Paetneeship (§ 273*) — Dissolution — Accountino — Eights of Paetneb. 

Where no period was fixed for the continuance of a partnership between 
complalnant corporation and défendant, and it appeared that défendant 
had been gullty of misconduct which had seriously prejudiced the busi- 
ness, and that complalnant had advanced a large amount more than its 

•For other cases see same topic & S nwmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing deuied. January 5, 1915. 
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share of the money required for the opération of the business, complaln- 
ant was entltled to a dissolution of the flrm, and, after payment of flrm 
debts, to an équitable lien on the flrm's assets for what was due It from 
tfie flrm, and also on defendant's interest In those assets for the amount 
of sueh cveradvancement. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dlg. § 620 ; Dec. Dlg. 
§ 273.*] 

3. Bankhuptct (§ 149*) — Pabtneeship — Adjudication Against Onœ Paetneb 

— Administration of Paetnkeship Affaibs. 

Tfnder the express provisions of Bankr. Act July 1, 1898, c. 541, § 5, 
subsec. "h," 30 Stat. 548 (Comp. St. 1913, § 9589), where only one partner 
of a flrm is adjudged a bankrupt, the bankruptcy court does not draw to 
Itself the administration of the partnershlp estate, except by consent of 
the solvant partner, who, In the absence of such consent, Is entltled to ad- 
mlnlster the partnershlp business, being required only to account to the 
bankrupt's trustée for the bankrupt's Interest in the business as flnally 
determined. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. { 229; Dec. 
Dlg. § 149.*] 

4. Bankeuptcy (I 149*) — Partnership — Adjtidication Against Partner — 

Administration, of Partnership Propeety. 

Where, on an adjudication of bankruptcy against a partner, the solvent 
partner dld not consent to administration of the partnership property in 
the bankruptcy proceeding, nor waive its rlght to itself administer such 
property, the jurlsdlction of the bankruptcy court was not enlarged, so as 
to cover the property of the flrm, by the act of the bankrupt la surrender- 
ing to Us trustée property belonging to the flrm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. { 229; Dec. 
Dlg. § 149.*] 

Appeal from the District Court of the United States for the Northern 
District of Texas ; Edward R. Meek, Judge. 

Action by the Marnet Oil & Gas Company against William H. Sta- 
ley and others. From a judgment dismissing the bill without préju- 
dice to complainant's right to file its daim by intervention in bank- 
ruptcy proceedings pending against défendant Staley, plaintiflE appeals. 
Reversed and remanded. 

Wm. J. McKie, of Corsicana, Tex., and Eugène Mackey, of New 
York City, for appellant. 

George C. Gréer, Frances Marion Etheridge, Joseph Manson Mc- 
Cormick, and Henri L. Bromberg, ail of Dallas, Tex., and Richard 
Mays, L. B. Cobb, and Robert E. Prince, ail of Corsicana, Tex., for 
appellees. 

Before FARDEE and WALKER, Circuit Judges, and CALL. Dis- 
trict Judge. 

WALKER, Circuit Judge. The averments of the bill, as it was 
amended, show the f ollowing among other f acts : In or about the year 
1898, the défendant Staley and one Barnsdall formed a partnership 
for the mining of oil and gas mining lands, thereafter actively con- 
ducting and carrying on such partnership business, acquiring oil and 
g-as lands, leases, and leaseholds, their respective interests in the sev- 
eral properties acquired not always being equal, and mining, develop- 
ing, and operating the same in the firm name of Staley & Barnsdall ; 

•For otber cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Staley ail along having exclusive charge of and running and managing 
the partnership business, buying ail material and incurring in the firm 
name the expenses of operating the business. While the management 
of that business continued so to be in the hands of Staley, the plain- 
tifï, a corporation of the state of Delaware, having by the terms of its 
charter the power "of entering into partnership with persons, firms 
and other corporations for operating any of its oil and gas properties 
or pipe Unes," acquired the interest of Barnsdall in the partnership 
property. After such acquisition by .the plaintiff, Staley continued in 
the management of the business, accounted to the plaintiff for its share 
of the oil produced from the partnership property, and received from 
the plaintiff sums of money for use by him in the conduct of the part- 
nership business, with the resuit that a large balance will be due to 
the plaintiff on a settlement of the partnership accounts. The bill al- 
lèges sundry acts of Staley in violation of the plaintiff's rights as part- 
ner, and seeks a dissolution and winding up of the partnership, the 
appointment of a receiver of the partnership property, and a decree as- 
certaining the balance due to the plaintiff on an accounting of the part- 
nership business, and the déclaration and enforcement of a lien for 
such balance on Staley's interest in the partnership property, and that 
such lien be declared superior to any rights acquired by the défendants 
Edens and the Corsicana Petroleum Company; each of them being 
shown by the averments of the bill to claim some interest in the part- 
nership property. After the bill was filed, the défendant Staley was 
adjudged a bankrupt, and a trustée of his estate in bankruptcy was ap- 
pointed, who took charge of some or ail of the property of which 
Staley had had control as managing partner. By an amendment of 
the bill the trustée in bankruptcy was made a party défendant to it. 
Thereafter, on the motion of the défendants Corsicana Petroleum 
Company, j. N. Edens, and the trustée of Staley's bankrupt estate, to 
dismiss the bill, it was "dismissed without préjudice to complainant's 
right to file its claim by intervention or otherwise in the proceeding in 
bankruptcy, In re W. H. Staley, pending before the Honorable Eugène 
Marshall, one of the référées of this court, with costs to the défend- 
ant to be taxed." The plaintiff appealed from that decree, and seeks 
a reversai of it. 

[ 1 ] It is not doubted that the averments of the bill as to the dealings 
between the plaintiff and Staley following the former's acquisition of 
an interest in the property which the latter theretof ore had had charge 
of as the managing partner of a firm previously existing showed the 
existence of a partnership relation between them ; each of them con- 
tributing property or the use of it to a joint enterprise, in the profits and 
losses of which each of them was to share, and each of them recogniz- 
ing and treating the other as a partner. A partnership resulted from 
the carrying on of the business in such circumstances as clearly mani- 
fested an understanding between the parties concemed in it that there 
was to be a community of profits and losses among them, whether 
there was or was not an express agreement between them for the for- 
mation of à partnership. Sullivan v. Sullivan, 122 Wis. 326, 99 N. W. 
1022; Paul v. Cullum, 132 U. S. 539, 10 Sup. Ct. 151, 33 L. Ed. 430; 
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Hatchett v. Blanton, 72 Ala. 423 ; Meaher v. Cox, Braînard & Co., 
37 Ala. 201 ; Dwight v. Brewster, 1 Pick. (Mass.) 50, 11 Am. Dec. 133 ; 
30 Cyc. 352. This conclusion does not require for its support a re- 
sort to any rule peculiarly applicable to mining partnerships, but cer- 
tainly is not impaired by the circumstance that the joint venture which 
was engaged in was in fact one of that kind. Kahn v. Smelting Co., 
102 U. S. 641, 26 L. Ed. 266; Bissell v. Foss, 114 U. S. 252, 5 Sup. 
Ct. 851, 29 h. Ed. 126; Loy v. Alston, 172 Fed. 90, 96 C. C. A. 578. _ 

[2] It is not less free from doubt that the averments of the bill dis- 
closed a case entitling the plaintiff to équitable relief, in that, without 
regard to other features of the state of facts disclosed, it was made to 
appear that the plaintiff was entitled to a dissolution of the partnership, 
because no fixed period for the duration of it had been agreed on, and 
also because of alleged misconduct of Staley which was seriously prej- 
udicial to the business, and' in that, by reason of the plaintiff's advance- 
ment of greatly more than its share of the money required for the op- 
ération of the business, it was entitled, after the payment of the firrn 
debts, to an équitable lien on the firm assets for what was due to it 
from the firm, and also on Staley's interest in those assets for the 
amount of such overadvancemênt made by it ; one of the objects of the 
bill being the enf orcement of such asserted lien. Hoyt v. Sprague, 103 
U. S. 613, 624, 26 L. Ed. 585 ; Donelson's Adm'r v. Posey, 13 Ala. 752; 
30 Cyc. 700; Thornton on Oil & Cas Law (2d Ed.) § 323. 

[3] As above indicated, it was after the jurisdiction of the District 
Court as a court of equity had been invoked by the filing of the bill in 
this case, and while this suit was pending, that Staley, the défendant 
partner, was adjudged bankrupt. There was no adjudication of bank- 
ruptcy against the partnership, or any member of it, other than Sta- 
ley. The situation brought about by one member only of the partner- 
ship being adjudged bankrupt was one contemplated by subsection 
"h" of section 5 of the Bankruptcy Act, which is as follows: 

"In the event of one or more but not ail of the members of a partnership 
being adjudged banlîrupt, the partnership property shall not be administered 
in banliruptcy, uuless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as éxpeditiously as its nature will permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt" 

The plain language of this provision négatives the existence of a 
right of the court as a court of bankruptcy to draw to itself the admin- 
istration of the partnership estate when only one of the partners has 
been adjudged bankrupt, except in the event of the partner or part- 
ners not adjudged bankrupt consenting to its doing so. The right in 
such a case of a Suivent pairtner to hâve the partnership business ad- 
ministered elsewhere than in bankruptcy is absolute unless waived by 
hîm. Collier on Bankruptcy (8th Ed.) 137. The provision by no means 
excludes the power of the bankruptcy court over the interest in the 
partnership property of the bankrupt member of the firm, after that 
interest, if any, shall hâve been ascertained and set aside. In the in- 
stant case the solvent partner did not waive its right to keep the ad- 
ministration of the partnership property out of the bankruptcy pro- 
ceedirig. On the contrary, prior to the institution of that proceeding 
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against one partner, the solvent partner had filed its bill for a dissolu- 
tion of the partnership and a final accounting and settlement of the 
partnership afifairs, and after the partner, who was a défendant in 
that suit, was adjudged bankrupt, continued the prosecution of that 
suit, thus plainly manifesting the purpose to hâve the partnership 
property administered elsewhere than in the bankruptcy proceeding, 
and at the time of the dismissal of its bill was actively invoking the 
aid of the court as a court of equity for the accomplishment of this 
purpose. The absence of the consent which was requisite to the ex- 
istence of a right to administer the partnership property in the bank- 
ruptcy proceeding could not well hâve been more clearly manifested. 

[4] The jurisdiction of the court as a court of bankruptcy was not 
enlarged by the act of the bankrupt in surrendering to the trustée in 
bankruptcy partnership property, theretofore in the bankrupt's charge 
as managing partner, which, without the consent of his solvent part- 
ner, the plaintiff in this suit, was not subject to be administered in the 
bankruptcy proceeding. And the court as a court of equity could not 
properly refuse the exercise of its équitable powers when duly and 
properly invoked, and constrain the party who so invoked the exer- 
cise of that jurisdiction to forego any relief at the hands of the court, 
unless it was sought by an intervention in a bankruptcy proceeding in 
.which the partnership property which was the subject of the relief 
prayed for was not subject to administration, except by such party's 
consent. The effect of the action of the court which is complained of 
was to deny the plaintiff the relief to which its bill showed that it was 
entitled and to force it to forego any judicial assertion of its rights in 
the premises, except by intervening in a proceeding in which those 
rights were not subject to adjudication except by its consent. The re- 
suit of this action was improperly to deprive the plaintiff of the right 
to hâve the partnership property administered otherwise than in the 
bankruptcy proceeding. 

The contention has been made in argurhent that the decree ap- 
pealed from finds support in the ruling made in the case of United 
States Fidelity & Guaranty Co. v. Bray, 225 U. S. 205, 32 Sup. Ct. 620, 
56 L. Ed. 1055. That case did not involve the question of the right 
secured to a solvent partner by the above-quoted provision of the 
statute. The matter dealt with in the part of the opinion in that case 
which is relied on was a suit against a trustée in bankruptcy, the pur- 
pose of which was to control the disposition of a fund in his posses- 
sion, admittedly belonging to the bankrupt's estate, and unquestionably 
subject to administration in the bankruptcy proceeding, and to déter- 
mine to what extent and in what order the several creditors should 
participate therein. Plainly, it does not foUow, from the décision that 
that claim should hâve been asserted in the bankruptcy proceeding, 
that such a claim as that asserted by the plaintiff in this case, relating, 
as it did, to the administration of partnership property, which, without 
the plaintiff's consent, was beyond the reach of the bankruptcy pro- 
ceeding, could properly be required to be asserted nowhere except in 
that proceeding. An effect of the statute was to forbid the court so 
to attempt to draw into the bankruptcy proceeding the administration 

218 F.— 4 
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of partnership property not subject to administration in that proceed- 
ing, the consent requisite to that property becoming a subject of ad- 
ministration in that proceeding not having been given. 

The decree appealed from is reversed, and the case is remanded for 
further proceedings not inconsistent with the conclusions above stated. 



In re BENZ. 

MARINE NAT. BANK et al. v. McCEEESBT & CO. et aL 

(Circuit Court of Appeals, Third Circuit. December 7, 1914.) 

No. 1879. 

1. Bankbttptct (§ 353*) — Claims — PBioKirr — Value or Peopeett. 

The property of a bankrupt hôtel keeper being offered as a whole, a 
bid of $12,100 was made, whlch the receiver declined to accept, and, the 
property being ofCered agaln, B. bld $7,600 for the whole, whereupon It 
was offered separately, and B. bld $7,500, proportioned $3,600 for the 
goods and chattels on the promises, $3,700 for the leasehold, and $200 
for ail the other property, including the good wlU and right to apply for 
a license. Thèse bids were rejected, and at a subséquent sale B. pur- 
chased the whole amount on an unapportioned bld of $16,010. Held, that 
where certain clalmants had liens on différent portions of the property, 
the landlord on the tangible chattels and a bank on the leasehold, and 
there was no other évidence of value, the référée. In determlning the 
amounts to whlch each claimant was entitled out of the whole amount 
received, properly treated the prior separate bids as évidence of the value 
of the différent parts of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 541-544; 
Dec. Dig. S 353.*] 

2. Bankbuptoy (§ 151*) — Title or Tkxjstee — Propeett Feattdulentlt Con- 

VBTED. 

A bankrupt's mother, being sued by M. & Oo. in February, 1912, trans- 
ferred ail her real estate to the bankrupt for a nominal considération, 
and foUowing the transfer the bankrupt agreed to buy the leasehold, Per- 
sonal property, etc., of a hôtel from K. in part payment of the price. M. 
& Co., having recovered a Judgment against the bankrupt's mother, In 
January, 1913, instltuted a suit in equity against the bankrupt and his 
mother to set aside the transfer of the real estate, and in the foUowing 
October obtalned a decree flnding that the transfer was fraudulent, and 
that property of the mother, eqnal to $13,700, had passed into the hôtel, 
whlch M. & Co. were entitled to hâve applied on their claim against the 
mother, shortly after whlch the son was adjudged a bankrupt, and ail 
the property of the hôtel was sold for a lump sum; the proceeds, how- 
ever, being subject to a lien in favor of the landlord on the furnlture, 
flxtures, etc., and in favor of a bank on the unexplred leasehold. Held, 
that, the proceeds of the mother's realty fraudulently conveyed to the 
bankrupt having been traced into the proceeds of the sale of the hôtel 
property, M. & Co. were entitled to the balance remaining after satlsfylng 
the liens of the landlord and the bank. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S 193; Dec. 
Dig. § 151.*] 

*For other caseii see same toplc & { itcmbbb in Dec. & Am. DIga. 1907 to date, & Rep'r Indexe» 
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8. Bankettptct (§ 143*)— Peoperty Vestinq in Tbtjstek— Licenses— Sale. 

Though no lien can be obtalned by levying an exécution on a license to 
sell liquor, the license is nevertheless a valuable specles of p^operty^ 
which may be sold In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. § 143.*] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of bankruptcy proceedings of Landelin J. Benz. From 
an order establishing the priority of certain claimants as to a fund de- 
rived from the sale of certain of the bankrupt's assets, the Marine Na- 
tional Bank and William Arrowsmith, as executor of Pénélope Mc- 
Crea, appeal. Afïirmed. 

Hill Burgwin, of Pittsburgh, Pa., for appellants. 

Marcus W. Acheson, Jr., of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Landelin J. Benz, the bank- 
rupt, was a hôtel keeper in the city of Pittsburgh. He occupied the 
building under a lease that had several years to run, and owned the 
fumiture, fixtures, and movable chattels on the premises, enjoying also 
the privilège of a liquor license and the good will of the combined busi- 
ness. Thèse three classes of property — ^the unexpired term, the tangi- 
ble chattels, and the intangible license and good will — were so related 
to each other as apparently to satisfy the District Court that they would 
probably bring a higher price if they were sold as a whole than if they 
were sold separately ; and accordingly the receiver in bankruptcy was 
authorized to sell them as a whole, but, of course, only if a larger sum 
could be realized thereby. Moreover, as the property was burdened by 
certain liens or equities (presently to be considered), the court ordered 
the sale to be made discharged thereof ; but provided that the owners 
of thèse claims might — 

" • • * assert whatever liens, priorities, or equities they may hâve In the 
Personal property and leaseholds to be sold by the receiver against the fund 
arising from the proceeds of sald sale: Provided, that they or any of them 
shall hâve no lien on any partieular portion of the interests and property sold 
by reason of said property being sold as a whole, other than they would hâve 
in said partieular portion of the property according to law." 

This order was made on December 23, 1913, and on December 29 the 
property was oflfered as a whole and a bid of $12,100 was made. The 
receiver declined to accept it, and adjourned the sale until December 
30, when the property was again offered as a whole, and a bid of $7,600 
was offered by Martin P. Brown. Thereupon the property was offered 
separately, and Brown offered $7,500, apportioned as f oUows : 

"Goods and chattels on premises, $3,600. 
"Leaseholds, $3,700. 

"Ail other property, Including good wUl and the right to apply for license, 
$200." 

•For otber cases see same topic & i nxtmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thèse bids also were declined, and on January 6 the property was 
again offered as a whole, and was sold to Brown for $16,010; this sale 
being confirmed by the court. The lienholders objected to the original 
order, and objected also at each sale to the receiver's selling the prop- 
erty as a whole, objecting finally to the confirmation ; but they tçok no 
appeal, and are net now seeking to set aside either the order of sale or 
the sale itself. On the contrary, they appeared before the référée and 
presented their claims on the fund, and the only dispute before us 
concerns the order of distribution that was made by the référée and 
afterwards approved by the court. 

This brings us to the respective rights of the three claimants among 
whom the fund was divided. They are Pénélope McCrea's executor, 
who represents the landlord, the Marine National Bank, which is the 
pledgee of the unexpired term as collatéral security for certain notes, 
and McCreery & Co., whose claim will be described in a moment. It is 
conceded that the first two claimants are entitled to priority — the land- 
lord upon the proceeds of the furniture and of the other tangible chat- 
tels on the premises, and the bank upon the proceeds of the unexpired 
term ; the only question being how much they are entitled to receive. 
The landlord's claim is for $7,651.27, and the claim of the bank is for 
$7,900 ; but the référée awarded them only $3,600 and $3,700, respec- 
tively, awarding the remainder to McCreery & Co. The landlord and 
the bank hâve each appealed, and the question to be settled is whether 
the référée was right in restricting their claims to the sums just stated. 

[ 1 ] He rested his ruling on the ground that neither claimant had a 
lien on the whole of the property sold, but only on a certain portion 
thereof — the landlord, on the tangible chattels ; and the bank, on the 
unexpired term of the leasehold^ — and that the only satisfactory évi- 
dence before him of the value of thèse portions, respectively, was the 
sums that were bid for them on December 30. The question is not 
without some difficulty, but we do not see our way to a différent con- 
clusion. The amounts bid were the only direct évidence on the subject, 
and the only other évidence is the increased amount for which the 
property was finally sold as a whole. The référée reports that he "af- 
forded counsel fuU opportunity to offer any further évidence they might 
wish as to the value of the said parcels," and it appears from the record 
that counsel for both the landlord and the bank stated "that he does not 
désire further time to prove the value of the différent items sold as a 
whole, being satisfied to rest the question of the value upon the évidence 
shown by the record." Under thèse circumstances we think the' réf- 
érée was right in relying on the décision of this court in CarroU v. 
Young, 9 Am. Bankr. Rep. 643. 119 Fed. 576, 56 C. C. A. 380, a closely 
analogous case, and in accepting the bids ref erred to as sufficient évi- 
dence of value. We do not know definitely why the same bidder was 
willing to pay $16,010 on January 6, although he had offered no more 
than $7,600 a week before; but we gather from the brief of appellants' 
counsel that he had more compétition on the later occasion than on the 
earlier. The small separate bid for the license and good will is readily 
explained ; for, if hè secured the leasehold, no one else could use the 
license, since the Pennsylvania law permits such a privilège to be grant- 
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ed only to the occupier of the premises. It seems to be a reasonable 
prima facie inference that the tangible chattels and the lease were a 
negligible factor in the increased price, especially when we take into 
considération the facts that on January 6, the purchaser was obliged to 
buy the whole property or none, and that competitors were then bidding 
against each other. 

[2] The claim of McCreery & Co. remains to be considered. Benz 
was adjudicated a voluntary bankrupt on November 12, 1913, and on 
that date the title to ail his property passed by law to the trustée, but 
subject to the three claims bef ore us ; the landlord's claim being entitled 
to priority out of the furniture, fixtures, etc., and the bank's claim being 
entitled to priority out of the proceeds of the unexpired term. Mc- 
Creery & Co.'s claim grows out of a f raudulent transfer of real estate 
that had formerly belonged to Anna Benz, the bankrupt's mother, and 
had been transfen-ed by her to him, and used by him in part payment 
for the property that produced the fund bef ore us. But the real estate 
was no longer hers, for the f ollowing reasons : She had owed several 
thousand dollars to McCreery & Co. for some time, and on February 
23, 1912, McCreery & Co. had sued her to recover the debt, obtaining 
judgment in the foUowing June. A few weeks after the suit was 
brought she transferred ail her real estate to the bankrupt for a nom- 
inal considération, and in the spring of 1912 the bankrupt — who had 
agreed to buy the leasehold, personal property, etc., from Anthony 
Kramer, the person then keeping the hôtel — conveyed the real estate 
to Kramer in part payment of the purchase price. In January, 1913, 
McCreery & Co. brought a bill in equity against the bankrupt and his 
mother, and on October 2, 1913, the District Court decided that her deed 
to him was a fraudulent transaction, participated in by both, and de- 
creed : 

"That there is the sum of $13,700 beloiiging to the défendant Anna Benz, 
which is represented to that estent by the Commercial Hôtel, located on 
Sixth Street, in the city of PIttsburgh, the title to which is in Landelin J. 
Benz, and that such sum, wlth interest from April 25, 1912, should be ap- 
plied in payment of the debts of the said Anna Benz." (It is agreed that 
"the Commercial Hôtel" does not mean the building, but the lease, the Per- 
sonal property, etc.) 

"That Justus Mulert, of the city of PIttsburgh, be and is hereby appointed 
receiver of the said Commercial Hôtel, the good will, leases, stock, and fur- 
nishment, in the hands of the défendant Landelin J. Benz, for the benefît of 
the creditors of Anna Benz, to the end that the receiver may, under the direc- 
tion of the court, realize upon said assets and pay the debts of Anna Benz 
to the amount, with interest, above mentioned, havipg due regard, of course, 
to the equities of ail other persons In the premises. * * * " 

On November 12, Landelin J. Benz was adjudicated bankrupt, and 
his property was sold in the proceedings to which we hâve already re- 
ferred. 

Now it is évident, and the District Court has decided, that the real 
estate formerly belonging to Anna Benz was directly employed as paît 
of the purchase money of the very property that produced the fund now 
for distribution; and that McCreery & Co. had obtained an équitable 
lien thereon — namely, the right to follow this property and to apply 
it to the payment of their judgment — ^before the adjudication was en- 
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tered. In fact, a receiver in equity had actually been appointed for thîs 
purpose, but apparently ail the parties in interest hâve been content 
to abandon that proceeding and to settle the whole controversy in the 
bankruptcy court. 

[3] Under thèse facts we think the right of McCreery & Co. to re- 
ceive the remainder of the fund in controversy cannot be successfully 
denied. No question of préférence could arise in any event, for the bill 
in equity was filed more than four months before November, 1913, and 
as this was a creditors' bill a lien was obtained at the time of filing sim- 
ilar to a lien obtained by issuing an exécution against the bankrupt's 
property. Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 
122. It is true that a lien cannot be obtained by issuing exécution 
against a license to sell liquor (23 Cyc. 155, par. 4, and note) ; but a li- 
cense is nevertheless a valùable species of property, which may be sold 
in bankruptcy (Black, Bankruptcy, § 336; Collier [9th Ed.] lÔll), and 
we think McCreery & Co. acquired a right to follow its proceeds when- 
ever it should be converted into money. 

The bankrupt was not using his own property when he f raudulently 
transformed his mother's real estate into the several kinds of property 
that he bought f rom Kramer, but he was using what belonged in eq- 
uity to McCreery & Co., and therefore they may follow it or its pro- 
ceeds as long as either can be definitely traced, or until superior eq- 
uities intervene. The money that he borrowed from other persons to 
complète the transaction with Kramer became his own money, and he 
might lawfully use it as he pleased ; but he never became the owner 
of McCreery & Co.'s équitable interest in his mother's real estate, and 
he had no right to apply that interest for his own advantage. His oth- 
er creditors hâve the right to share in the proceeds of his own proper- 
ty (subject, of course, to lawful priorities) ; but they can hâve no claim, 
légal or équitable, on the proceeds of property that belonged in equity 
to McCreery & Co. and never belonged to the bankrupt at ail. Bank 
v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693 ; Railroad Co. v. Dial, 
140 Fed. 689, 72 C. C. A. 183; Re Larkin (D. C.) 202 Fed. 577; Re 
Hamilton Furniture Co. (D. C.) 117 Fed. 776. As there can be no 
doubt that Anna Benz's real estate has been followed directiy and in- 
extricably into the leasehold, furniture, license, and good will, the pro- 
ceeds of this mass must respond to such claims as might lawfully be 
urged against the mass itself. Under the facts stated the trustée had 
no higher right than the bankrupt himself. 

It f ollows, therefore,- that as the landlord and the bank hâve received 
ail they hâve shown themselves entitled to receive, the remainder of 
the fund was properly awarded to McCreery & Co. 

In each case the decree appealed from is affirmed. 
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GEOEGIA S. & F. RT. CO. et al. v. EINSTEIN et aL 

(Circuit Court of Appeals, Fifth Circuit November 3, 1914.) 

No. 2666. 

1. Courts (§ 308*) — Jxjrisdiction or Fkdbbal Courts — Diversity of Cm- 

ZENSHIP — ReARBANGEMENI OF PARTIES. 

In a suit in a fédéral court by the trustées of an Insolvent to recover 
assets, where one of the trustées refuses to join as a complainant, he may 
be made a défendant, and the fact that he is a citizen of the same state 
as another défendant does not deprive the court of jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 855, 856; Dec. 
Dig. § 308.* 

Diverse cltizenship as a ground of fédéral jurisdiction, see note to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. G. A. 298.] 

2. Railroads (§ 152*) — Bonds — Teansfer Pending Foreclostjre — Rights or 

PURCHASBR. 

Complalnants were owners of bonds of a raUroad company, the mort- 
gage securing which was belng foreclosed. The bonds were guaranteed 
by another rallroad company, against which a foreclosure suit was also 
pending. A bondholders' committee of the latter company, in order to ob- 
tain a release of the guaranty to facilitate the foreclosure and reorganiza- 
tion of their company, made an agreement with a committee of the hold- 
ers of the guaranteed bonds to deliver to it a certain amount of the stock 
of the reorganized company. Pending the carrying ont of this agreement, 
complalnants sold their bonds. Held that, in the absence of any express 
agreement on the subject, the sale of the bonds carried with it to the pur- 
chasers the right to receive the stock apportionable to such bonds under 
the agreement in lieu of the guaranty. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 465, 466 ; Dec. 
Dig. § 152.*] 

3. Eqxjity (§ 427*) — Deoree — Confoemity to Issues. 

In a suit in equity to recover stock of a rallroad company, the com- 
pany was made a défendant; but the only relief prayed against it was 
that it be required to transfer the stock to complalnants on its books. 
It answered,' disclaiming any interest in the suit, and offering to perform 
the decree of the court Eeld, that a prayer for gênerai relief in the bill 
did not authorize a money decree against the company for dlvidends paid 
to the holders of the stock pending the suit which was not within the 
issues. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 1001-1014; Dec. 
Dig. § 427.*] 

4. Equitt (i 427*) — Decree— Confobmitt to Plsadings. 

In gênerai, a prayer for gênerai relief in a bUl cannot authorize the 
granting of relief outside of the case made by the allégations of the bill. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1001-1014; Dec. 
Dig. § 427.*] 

Appeal from the District Court of tlie United States for the West- 
ern Division of the Southern District of Georgia ; Emory Speer, Judge. 

Suit in equity by Benjamin F. Einstein and Henry Rice, trustées, 
and others, against Birney C. Parsons and Francis M. Edwards, part- 
ners as Parsons & Edwards, the Georgia Southern & Florida Rail- 
way Company, and others. Decree for complainants, and certain de- 
fendants appeal. Reversed. 

•For other cases see ssune toplc & ! numbbb In Dec, & Am. Diga. 1907 to date, & Rep'r Indexes 
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Alex C. King, of Atlanta, Ga., and J. Elsworth Hall, of Maçon, Ga., 
for appellants. 
Marion Erwin, of New York City, for appellees. 

Before PARDEE, Circuit Judge, and GRUBB and CALL, District 
Judges. 

CALL, District Judge. Tliis is an appeal by the Georgia Southern 
& Flérida Railway Company, a corporation organized under the laws 
of the State of Georgia, having its principal place of business at Maçon, 
in said state, and Birney C. Parsons and Francis M. Edwards, citi- 
zens of the state of Massachusetts, doing business as Parsons & Ed- 
wards, from a decree rendered in the United States District Court for 
the Western Division of the Southern District of Georgia, entered 
February i7, 1914, in a suit in which they were défendants. 

The bill of complaint was filed on May 31, 1900, by Benjamin F. 
Einstein, as assignée of Abraham Backer, and Benjamin F, Einstein 
and Henry Rice, trustées of Abraham Backer, ail citizens of the state 
of New York, and Rice, Stix & Co., a firm composed of Henry Rice, 
a citizen of New York, William Stix, Jonathan Rice, Benjamin Eis- 
man, David Eisman, and EHas Mitchael, ail citizens of the state of 
Missouri, in behalf of themselves, and ail persons entitled to stock in 
the Georgia Southern & Florida Railway Company similarly situated 
to them, against the Georgia Southern & Florida Railway Company, 
the appellant herein, the Mercantile Trust & Deposit Company of Bal- 
timore, Md., a corporation, a citizen of Maryland, Christian Devries, 
a citizen of Maryland, the firm of Parsons & Edwards, appellants, 
the Southern Railway Company, a corporation and citizen of Virginia, 
and Herman Myers, a citizen of Georgia. The bill of complaint al- 
lèges substantially as follows: 

The Maçon Construction Company was the builder of and holder 
of ail the stock in the Georgia Southern & Florida Railroad Company 
and the Maçon & Birmingham Railroad Company, and, becoming in- 
solvent, was, together with the Georgia Southern & Florida Railroad 
Company and the Maçon & Birmingham Railroad Company, placed 
in the hands of a receiver by the Bibb county superior court. The 
Maçon Construction Company was indebted to one Abraham Backer 
in a large sum, and a judgment obtained against it for the amount 
due. Backer was also holder of some 410 bonds of the Maçon & 
Birmingham Railroad Company, of the face value of $1,000 each. 
Rice, Stix & Co. were also the holders of 50 of thèse bonds. The 
bonds of the Maçon & Birmingham Railroad Company had upon each 
a guaranty by the Georgia Southern & Florida Railroad Company 
properly executed by said last-named company. The trustées for the 
bonds of each of the railroads intervened in the Bibb county superior 
court to foreclose the deeds of trust securing the bond issues. Pools 
were formed of the bonds of each of the roads, and committees ap- 
pointed to guard the interests of the bondholders; a very large ma- 
jority of the bonds being represented, although not ail. 

The litigation dragged, and the bondholders of the Georgia South- 
ern & Florida Railroad, being desirous to overcome the opposition of 
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the bondholders of the Maçon & Birmingham Railroad Company to 
the foreclosure proceedings, negotiated with the bondholders' com- 
mittee of the last-mentioned railroad, and it was finally agreed by the 
two committees that, in considération of the withdrawal of opposition 
to foreclosure and the assistance of the committee, the committeé of 
the Georgia Southern & Florida Railroad Company would, upon the 
sale of said road and the reorganization of its properties, deliver to 
said Maçon & Birmingham committee certain shares of its second 
preferred and common stock, and said Maçon & Birmingham com- 
mittee agreed to receive thèse shares in fuU satisfaction of the guar- 
anty on the bonds, and to withdraw opposition to the foreclosure 
proceedings. It was also agreed that the Maçon ■& Birmingham com- 
mittee should assign to the Georgia Southern & Florida committee 
judgments against the Maçon Construction Company held by some of 
the bondholders upon request so to do. The f ailure of the Maçon Con- 
struction Company caused Backer to fail, and Einstein, Rice, and 
Myers were made trustées of his property for the benefit of creditors. 

In the spring of 1895 the Georgia Southern & Florida Railroad was 
sold under the foreclosure proceedings, and bought in by the bond- 
holders' committee, and a new corporation, the Georgia Southern & 
Florida Railway Company was formed, and the properties of the old 
Georgia Southern & Florida Railroad Company conveyed to the new 
corporation in considération of the delivery to the committee of the 
stock and bonds of the new corporation. Upon this being done the 
committee of bondholders of the Georgia Southern & Florida Railroad 
Company notified the committee of the Maçon & Birmingham Rail- 
road bondholders that they had the stock as per agreement for de- 
livery, but requiring that the last-named committee should first en- 
force the judgments against the property of the Maçon Construction 
Company, and deed said property to them for the new corporation, 
the appellant in this case. This was in June of 1895. In November 
of 1895 the Maçon & Birmingham committee by resolution repudiated 
the claim of the Georgia Southern committee, and insisted that the 
contract between them be carried out. 

This condition of afïairs continued until January, 1896, when the 
stock of the new corporation was finally delivered in accordance with 
the contracts between the parties. While negotiations were pending 
between the two committees as to delivery of the stock, the bonds of 
the trustées and those of Rice, Stix & Co. were withdrawn from the 
committee, and sold to Parsons & Edwards, 460 bonds, of the face 
value of $1000 each, for the sum of $46,000. On June 15, 1896, the 
Maçon & Birmingham committee delivered the pro rata share of the 
stock in the Georgia Southern & Florida Railway Company to Par- 
sons & Edwards as the owners of the bonds. 

The bill also allèges demand on the committee by the trustées for 
the bonds and refusai, and that Myers, the cotrustee, refused to join 
in the suit, and was therefore made a party défendant. The bill then 
prays "that they hâve transferred to them as their property on the 
books * * * shares of stock," also that Parsons & Edwards, in 
the event they hâve converted said stock, account for the value thereof, 
and then the prayer for gênerai relief. 
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[t] Some of the défendants raised the question of the jurisdiction 
of the court because Myers, one of the trustées, was a citizen of 
Georgia, and should hâve been joined as complainant, and the Georgia 
Southern & Florida Railway Company, one of the défendants, being 
also a citizen of Georgia, there was not the diverse citizenship required 
to give the court jurisdiction. This question was raised fîrst by de- 
murrer, which being overruled, was set up by answer. We think there 
is no question but that the District Court had jurisdiction under the 
allégations of the bill, and the proof s adduced in support thereof . 
Omaha Hôtel Co. v. Wade, 97 U. S. 13, 24 L. Ed. 917; Wetmore v. 
Rymer, 169 U. S.. 115, 18 Sup. Ct. 293, 42 L. Ed. 682; rule 22 of 
Old Chancery Rules. There are many other cases that might be cited, 
but we do not deem it essential. 

The answer also pleaded the Georgia statute of four years' pre»- 
scription as to the title of personal property. The railway company 
answered that the stock had been delivered to the bonding committee, 
and it had no interest in the matter. 

The cause was referréd to a master, to take the testimony and re- 
port it, with his findings of fact and law, to the court. The testimony 
was taken, and the master made his report, and finding of facts and 
law. He fourid that the bonds were transferred to Parsons & Ed- 
wards without reserve or restriction, and the sale was a complète trans- 
fer of said bonds, and ail that were appurtenant to them, to wit, both 
sources to which the holder of the bonds, could look for payment, the 
agreement with the committee of bondholders of the Georgia South- 
ern bonds and the proceeds of the sale of the Maçon & Birmingham 
Railroad, and that Parsons & Edwards, when they bought the bonds, 
had full notice of ail the facts in the case. The master finds against 
the contention that the claim was barred by the statute of limitations 
of Georgia, and in conclusion finds the merits against the complain- 
ants. 

Upon exceptions to this report, the District Judge entered a final de- 
cree, sustaining exceptions to said report, challenging the finding of 
the master that complainants were not entitled to the relief sought, and 
awarded to the complainants the shares of stock claimed, and further 
requiring the payment by Parsons & Edwards of a considérable sum 
received as dividends, and decreeing a lien on ail the other stock held 
by Parsons & Edwards in the Georgia Southern & Florida Railway 
Company for the payment of said money decree. The decree further 
requires the railway company to transfer on its books the number of 
shares claimed, and further requires the payment by the said railway 
to the complainants of ail sums paid as dividends on said stock after 
the filing of said suit. This portion of the decree makes the railway 
company jointly with Parsons & Edwards accountable for dividends 
paid them after the commencement of this suit. It is from this de- 
cree that this appeal is taken. 

[2] The most serious question to be decided is the effect of the 
transfer of the bonds to Parsons & Edwards. It was admitted in ar- 
gument before us that if the bonds were transferred with the guaranty 
of the Georgia Southern & Florida Railroad Company indorsed upon 
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them before saîd guaranty was satisfied and extinguished, without a 
réservation of the rights under such guaranty, the transfer of the ob- 
ligation carried the security. At least a majority of the court are of 
opinion that the transfer was made before the guaranty was extin- 
guished, and had this effect in the instant case. Had the holders of 
the Backer and Rice, Stix & Co. bonds desired to retain in themselves 
the right to receive the stock apportioned to said bonds by the agree- 
ment between the two bond-holding committees, they should certainly 
hâve so stated in the instrument of transfer. This was not done, but, 
on the contrary, an unconditional transfer was made, and that at a 
time when it was problematical whether the agreement would be car- 
ried eut — when it looked probable that, if any stock was received, it 
would be only after a litigation between the committees. Under the 
circumstances shown in this record we cannot affirm that the guaranty 
of the Georgia Southern & Florida Railroad Company was executed 
and functus officio, and, unless it was, the transfer of the bonds car- 
ried with them to the purchaser any securities given for their payment. 

[3] We cannot agrée with the District Court in that portion of the 
decree which contains a money decree against the Georgia Southern 
& Florida Railway Company for the dividends paid on the stock 
after suit brought. The only relief prayed against it in the bill of 
complaint was to hâve the stock claimed transf erred on the books ; no 
prayer to restrain it from paying any further dividends, etc. The 
prayer for gênerai relief must be construed in connection with the 
prayer for spécial relief, and the case made by the bill of complaint. 
The whole frame of the bill and its allégations treated the défendant 
railway company as having no interest in the controversy between the 
parties as to the ownership of its stock. The stock had been issued 
and delivered in payment for the properties conveyed to it, and there 
its interest terminated. It set up in its answer that it had no interest 
in the controversy, and alleged its readiness to perf orm any decree of 
the court to effectuate a transfer of said stock. This view seems to 
hâve been accepted by the parties to this suit up to the making of the 
final decree herein, as is clearly shown by the preamble, as it were, to 
the answer of the corporatipn found on page 105 of the record filed 
in thîs court. The corporation was a proper and necessary party to 
effectuate the transfer of the stock on its books, should that be decreed, 
and it was this fact that gave the court jurisdiction of this case, and 
was made a party défendant for that purpose, and that alone, as shown 
by the allégations of the bill of complaint and the prayer. Under such 
circumstances the prayer for gênerai relief has never been, so far as 
our investigation has gone, construed to warrant a money decree, as 
was entered in this case. 

[4] This court cannot agrée with the District Court in that part of 
the decree seeking to déclare a lien on stock of the appellants. Par- 
sons & Edwards, other than the particular shares claimed by the com- 
plainants. The spécial prayers of the bill hâve heretofore been set 
out, as well as the gênerai frame of the bill. There are no allégations 
of fact contained in said bill upon which any such relief could be 
predicated, even if the complainants would be entitled to such relief. 
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and this point we do not décide. And there being no spécial prayer, 
and the allégations of the bill tnaking no case for it, the prayer for 
gênerai relief cannot aid it. 

We wish to observe that in our opinion the complainants hâve not 
made a case, either by their bill or proofs, that appeals to the con- 
science of the chancellor. The claim is based upon an agreement not 
to interpose objections to a foreclosure proceeding, which objections 
could not hâve been meritorious. The bonds seeking payment under 
the deed of trust sought to be foreclosed were a first lien on the prop- 
erty of the railroad. The guaranty of the bonds of the Maçon & Bir- 
mingham road was junior to said lien, and the only eiïect of the op- 
position of the Maçon & Birmingham committee was to delay sale, 
and this seemed to be recognized by the parties making the agreement. 
The resuit of the agreement, and the object of the parties to the agree- 
ment, was to buy ofï this opposition by giving the stock in question; 
and a court of equity and conscience might well leave the parties in 
the condition in which it finds them. 

While the master found, and we think the proofs sustain such find- 
ing, that the plea of the statute of limitations was not sustained, yet 
the proofs show that the stock was delivered to Devries on June 9, 
1895, and delivered to appellant on the 15th of the same month. This 
bill was not filed until May 31, 1900, and no excuse for such delay 
offered. In the meantime, according to the allégations in the bill, the 
value of the stock had increased from $30,000 to $100,000. This 
would seem to us such gross lâches as, had it been properly pleaded, 
would hâve prevented a recovery in this case by the complainants. 

It is our judgment that the decree of the District Court be reversed, 
and the cause remanded, with directions to overrule exceptions to the 
master's report and dismiss the cause, at the costs of the complainants 
in the original bill. The costs of this appeal to be taxed against the 
appellees. 



BOROTJGH OF DU BOIS y. PANCOAST. 

(Circuit Court of Appeals, Third Circuit. November 12, 1914.) 

No. 1887. 

1. Municipal Coepoeations (§ 817*) — ^Torts — Evidence or Négligence. 

In an action against a municipal corporation to recover for an Injury 
to plalntiff, caused by the giving way of the anehorage of a banner which 
had been stretched across a Street by third persons, the doctrine of res 
ipsa loquitur cannot be Invoked as against the défendant 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
1725 ; Dec. Dlg. § 817.*] 

2. Municipal Coepoeations (§ 819*) — Action foe Injubt to Peeson on 

Steeet— SurïiciENCT or Evidence. 

When plalntiff was passlng along a street in défendant borough on a 
day when there was an unusually strong wlnd, a chlmney on a four- 
story building, to which the end of a cable, from which a polltlcal ban- 
ner was hung over the street, was attached, fell, and plalntiff was In- 
Jured by falling bricks. The banner was erected by third persons, and 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there was no évidence that défendant or its offlcers had any knowledge of 
the manner in which the cable was anchored, and it could not be seen 
from tbe street. Held that, in the absence of any local régulation pro- 
hibiting it, the banner was a lawful structure, and défendant was not 
liable because it dld not make an Inspection to détermine the security of 
the fastenings. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §| 
1739-1743 ; Dec, Dig. § 819.*] 

3. MuNiciPAi. CoEPOHATioNs (§ 788*) — Defects oe Obstructions in Stbeets 

— DUTY of iNSlfECTION. 

A municlpallty Is not required to look for defects or dangers in its 
streets, but the measure of its duty is only to observe such as a reasona- 
ble supervision would disclose. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1641-1643, 1646, 1652 ; Dec. Dig. § 788.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; William H. Hunt, Judge. 

Action at law by Vernon W. Pancoast against the Borough of Du 
Bois. Judgment for plaintifï, and défendant brings error. Reversed. 

H. Fred Mercer, of Pittsburgh, Fa., for plaintifï in error. 
A. L. Cole, of Ciearfield, Fa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Fédéral jurisdiction over this 
controversy dépends wholly on diverse citizenship, and the writ of 
error raises the question whether the plaintifï was a citizen of New 
York or of Pennsylvania when the suit was brought. The point was 
distinctly made at the trial and is raised by one of the assignments; 
although indeed we would be bound to take notice of it on our own 
motion. Neel v. Penna. Co., 157 U. S. 153, 15 Sup. Ct. 589, 39 L. Ed. 
654; Newcomb v. Burbank (C. C. A. 2d Cir.) 181 Fed. 334, 104 C. C. 
A. 164; Taylor v. Weir (C. C. A. 3d Cir.) 171 Fed. 636, 96 C. C. A. 
438. As the case must go back for other reasons, we need say no more 
than this: If another trial should take place, and if the évidence 
then should be substantially the same as the évidence now before us, 
the question of the plaintiff's citizenship ought to be submitted to a 
jury with appropriate instructions. 

Turning to the merits, we may say at once that in our opinion a 
binding instruction should "hâve been given in favor of the borough. 
The évidence tended to prove the following facts: 

In October, 1912, a banner of a politic^ party was stretched across 
one of the principal streets in the borough of Du Bois. One end of 
the supporting cable was fastened to a chimney that extended above 
the roof of the Commercial Hôtel, a four-story brick building abutting 
on the Street. The plaintiff's case against the borough is thus set forth 
in the statement of claim : 

"That it was under the law [the] duty of said défendant to keep said street 
in a safe condition, so that persons might pass and repass thereon without 
danger to life or limb and without harm or hindrance. 

•For other cases see same toplc & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"That, notwithstandtQg the duty of sald défendant borough, on the sald 
12th day, of October, 1912, tàe said défendant permitted sald street to be- 
come and be in a dangerous condition, and permitted a structure in the f orm 
of a large structural banner, composed of ropes, cloth, and palntlng, to be 
put up and erected over sald street, and to be fastened to an Insecure fasten- 
ing In the shape of a brick chlmney that stood on the wall of the Commer- 
cial Hôtel, which fastening was insecure and unsafe and dangerous, and that 
when said plaintiff was passing along said street, and under sald banner, 
the same fell and the bricks from said chimney were scattered upon said pub- 
lic street or highway, and about and upon sald plaintiff," etc. — thus doing the 
Injury complained of. 

The banner — which was of considérable size, was made of rope 
mesh, and carried a portrait on cloth of one of the candidates for 
président — had been stretched across the street only a few days before 
October 12th. It was suspended from a wire rope or cable, and one 
end of the cable was fastened to the chimney in question. The chim- 
ney was an extension of the hôtel wall, and was about 21 inches square 
and probably from 3 to 4 feet in height. The roof of the building was 
nearly flat, and a cornice extended beyond the chimney about 3 feet, 
overhanging the sidewalk to this extent. Two turns were taken about 
the base of the chimney, and a loop was formed by clamping the end 
to the body of the cable. Witnesses testified that on the day in ques- 
tion the weather was "very stormy," and described the wind as "pretty 
strong" and as "unusual." Whatever may hâve been the cause of the 
accident, the chimney broke about 6 or 8 inches above the roof, and 
the loop probably slipped upward off the chimney, thus letting the 
banner down. The plaintiff was injured, not by the banner, but by 
one or more of the falling bricks. 

The évidence did not disclose by whose direction the banner was 
put up. The actual work appears to hâve been done by employés of 
the electric company. A short time before the accident the burgess 
and the chief of police, in passing along the street, saw the banner in 
place; but they could not see where or how the cable was fastened. 
The borough did not give permission to erect the banner, but (so far 
as the évidence showed) the érection of similar objects was not for- 
bidden, either by ordinance or other régulation. No officiai of the 
borough inspected the fastening around the chimney. The cable did 
not break, and the loop did not pull out of the clamp. 

In this condition of the évidence, we think the plaintiff was not en- 
titled to recover. We may first observe that the érection of the banner 
was not in itself unlawful. The practice-is common throughout the 
country, and we are not acquainted with any gênerai rule of law that 
forbids it. Thousands of btnners and flags are displayed over public 
highways — many from heavy projecting pôles — not only in every 
political campaign, but also on many anniversaries and holidays, and 
(if it be assumed that a municipality has the power to forbid the use 
of the streets for this purpose) the custom is not unlawful where no 
such prohibition exists. But, of course, if the use of the streets by 
vehicles or pedestrians is rendered unsafe by the carelessness of those 
who put or maintain thèse objects ip. place, they will be liable as in 
other cases of négligence. But the primary liability is upon them, and 
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not upon the muiiicipality, and they are liable, not simply because 
they hâve erected a banner or a flag-, but because they hâve been guilty 
of some négligence in so doing that has*resulted in the injury com- 
plained of. The liability of the munidpality, where it exists at ail, is 
secondary ; or perhaps it is more accurate to say the liability rests upon 
a différent kind of négligence, the neglect of a différent duty. 

[1] But, no matter upon whom a person injured seeks to fasten lia- 
bility — whether upon the person erecting the banner, or upon the mu- 
nidpality — in either event he must prove négligence in putting up the 
structure, or in maintaining or in taking care of it afterwards. There 
is no presumption of such négligence where the suit is against the mu- 
nicipality, and in the case before us we may further observe that there 
was no évidence of négligence, either in putting up or in taking care 
of the banner, unless négligence should be inferred from the happening 
of the accident itself . The question was submitted whether the act of 
God, the high wind, was the efficient cause of the accident ; but other- 
wise the charge assumed that the fall of the bricks was due to some 
one's négligence, and this could not hâve been assumed, except by a 
conscious or unconscious application of the doctrine of res ipsa loqui- 
tur. Now, whether that doctrine would hâve been applicable or inap- 
plicable, if the suit had been against the person who was primarily liable 
for the érection, it was improperly applied in this action. As the bor- 
ough took no part, direct or indirect, in putting the banner up, and did 
not hâve the custody of it afterwards, it is plain that liability in this 
suit can only be supported upoti proof that the borough had actual or 
constructive notice of a dangerous structure over a public street, and 
failed to take the proper steps thereafter. If, therefore, the structure 
was not dangerous, the borough owed no duty, and for this reason fhe 
plaintiff was bound to offer affirmative évidence of danger. The only 
danger asserted was the use of the chimney as an anchorage for the 
cable, and we hâve already said that no affirmative évidence was offered 
that there was négligence in using the chimney for this purpose. No 
witness testified concerning the weight of the banner or of the cable, 
or concerning the strength of the chimney, or concerning its patent or 
latent def ects, if any such existed ; but the charge of the court assumes, 
not only that the chimney was insufficient, but that there was négligence 
in selecting it as an anchorage for the cable, evidently basing the as- 
sumption upon the single fact that the accident happened, in spite of the 
instruction that négligence was not to be presumed from the happening 
of the accident itself. This can only refer to the négligence of the bor- 
ough, for there is a necessary assumption that the accident was due pri- 
marily to the négligence of some one else, and, as we bave said, the doc- 
trine of res ipsa loquitur could not be properly applied in this action. 

[2] But, if we accept the assumption that there was négligence in 
anchoring the cable to the chimney, the question still remains : What 
was the borough's duty under the circumstances ? If we sustained the 
argument for the plaintiff, we should be obliged to assent to the prop- 
osition that whenever a municipality has notice that a banner or a flag 
overhangs a public street its supports must be immediately inspected, 
under penalty of liability if they should be insecure and if injury to 
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a passer-b}r should resuit therefrom. The jury recéived no instruction 
on this subject, except the brief submission, whether — 

"the borough ought reasonably to hâve exercised Inspection and supervision 
wlth respect to that banner and tlie fastenings o£ it as they evisted at the 
time that Mr. Pancoast vyas injored." 

[3] Now there was nothing whatever to call the borough's attention 
to any defects in the anchorage o£ the banner. The anchorage itself 
could not be seen from the street, and, unless the mère présence of 
the banner raised an immédiate duty of inspection, there was no évi- 
dence to support the assertion that such a duty had been violated. The 
plaintiff's position is extrême, and we find no authority to support it. 
Indeed, such a burden could not be borne ; if the supports of the nu- 
merous banners and flags that are lawfully displayed many times a 
year must be presumed to be unsafe and to require immédiate exami- 
nation, the task of inspection could not possibly be performed. The 
unreasonableness of such a rule is a legitimate argument agaînst its 
existence ; but there is ample authority against it to be f ound in the dé- 
cisions on the gênerai subject of a municipality's duty in regard to 
defects or dangers in its highways. An elaborate collection of cases 
will be found in a note to Elam v. Sterling, 20 h. R. A. (N. S.) 725. In 
Pennsylvania numerous cases décide that a municipality is not liable 
for a def ect in the highway arising without its fault or négligence, un- 
less it has express notice, or the defect be so notorious as to be évident 
to passers-by. A municipality is not obliged to look for defects, the 
measure of its duty being merely to observe such as a reasonable super- 
vision might disclose. Lohr v. Philipsburg, 165 Pa. 109, 30 Atl. 822 ; 
Burns v. Bradford, 137 Pa. 361, 20 Atl. 997, 11 L. R. A. 726; Kost v. 
Ashland, 236 Pa. 164, 84 Atl. 691 ; Yeager v. Berwick, 218Pa. 265, 67 
Atl. 347; Dalton v. Towanda, 215 Pa. 402, 64 Atl. 547; Duncan v. 
Philadelphia, 173 Pa. 550, 34 Atl. 235, 51 Am. St. Rep. 780; Rapho 
v. Moore, 68 Pa. 404, 8 Am. Rep. 202. 

Without prolonging the discussion, we are of opinion that upon the 
évidence contained in this record the jury ought to hâve been directed 
to find for the défendant. 

The judgment is reversed, and a new venire isawarded. 



CHUNG KIN TOW v. FLÏNN. 

(Circuit Court of Appeals, First Circuit Kovember 19, 1914.) 

Na 1088. 

1. Habcas Corpus (| 92») — Scope of Beview — Govebnob's .Warrant — Fbiha 
Facie Evidence. 

On review of extradition proceedlngs by a pétition for habeas corpus, 
the vcarrant of the Governor of the asylum state is prima facie évidence 
that ail necessary légal prerequlsites hâve been complied with ; and if 
the proceedlngs before and by the Governor so appear to be regular, It is 

•For othei cases see same topie & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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évidence of the right to remove the prlsoner to the state from whlch 
he fled. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. § 92.* 

Scope of review on habeas corpus to procure release of person sought 
to be extradlted, see note to Bruce v. Rayner, 62 C. 0. A. 506.] 
2. Habeas Coepub (§ 92*) — Pboceedïngs — Action of Govebnor — Conolu- 
sivbness. 

Where it appeared that the Governor of the asylum state in extradi- 
tion proceedings aeted, not only on the report of his Attorney General, 
whieh by the statutes of his state he was entitled to retjuire, but also on 
the extradition papers from the demanding state, the référence to the re- 
port of the Attorney General was inefCective, since, while the Governor 
was entitled to demand the Attorney General's report, he was under no 
obligation to rely excluslvely on it. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent Dig. §§ 81, 83, 
87-96; Dec. Dig. § 92.*] 
8. Extradition (§ 34*) — ArriDAVixs — Atjthentication bt Goveenoe — CoN- 

CLUSIVEKESS. 

Where affidavits forming a part of the papers In an extradition pro- 
ceeding were sworn to before the clerk of an inferior court in the de- 
manding state, but the Governor of that state authenticated the affidavits, 
they were sufflciently authenticated for ail the purposes of extradition. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. §§ 35-38 ; Dec. 
Dig. § 34.*] 

Appeal from the District Court of the -United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Habeas corpus by Chung Kin Tow against Frederick F. Flynn to 
obtain petitioner's release from an extradition warrant issued by the 
Governor of Massachusetts, directing petitioner's removal to the state 
of Illinois to answer a complaint charging him with murder. From a 
decree denying the writ, petitioner appeals. Affirmed. 

Herbert Parker, of Boston, Mass. (Thomas J. Barry and Herbert 
F. Callahan, both of Boston, Mass., on the brief), for appellant. 

Léon R. Eyges, of Boston, Mass. (Thomas J. Boynton, of Boston, 
Mass., on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is an appeal from the decree of the 
United States District Court, denying a writ of habeas corpus, applied 
for by Tow, against a warrant of the Governor of Massachusetts di- 
recting the removal of the appellant to answer a complaint charging 
murder, pending in the county of Cook and state of Illinois. The ob- 
servations of the counsel for the appellant are wholesome and care- 
fuUy expressed, but they are mainly of a gênerai character. Th'ere 
are few propositions requiring our attention. 

The proceedings before the Governor of Massachusetts were very 
protracted. It is apparent that the principal question was one of the 
identity of the appellant, who now appears under the name of Chung 
Kin Tow. The réquisition of the Governor of Illinois was for Harry 
Eng Hong. The common controversy which so often puzzles the courts 

•For other cases see same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
218 F,— 5 
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with référence to the identity of Chinamen was, in some of the stages 
before the Governor of Massachusetts, troublesome ; but it is now ail 
out of the way by the appellant's admission. 
[1 ] Also it is now admitted as foUows : 

"The appellant concèdes, upon review by pétition for habeas corpus, that the 
warrant of the Governor is prima facie évidence that ail necessary légal pre- 
requlsites hâve been eomplied with, and, If the proceedings before and by the 
Governor so appear to be regular, it is conclusive évidence of the right to re- 
move the prisoner to the state wherefrom he has fled.*'^ 

This is a proper and wholesome admission, which is in accordance 
with the practice in extradition cases. Indeed, the proceedings upon 
extradition cases are summary, and, for the most part, very simple, 
and extensive conflicts with référence thereto should cease. As in 
this case the warrant of the Governor of Massachusetts shows on its 
face that ail the necessary légal prerequisites hâve been eomplied with, 
as stated in the admission, this is conclusive, as further stated in the 
admission, unless the proceedings before the Governor appear net to 
hâve been regular. 

[2] This attempted réservation probably has référence to the claim 
that the Governor of Massachusetts acted on the extradition papers 
f rom the demanding state, and on a report made by the Attorney Gen- 
eral of Massachusetts. If it had appeared that the Governor of Mas- 
sachusetts acted only on the report of the Attorney General, this might 
hâve required us to investigate what was, in fact, reported by the At- 
torney General ; but, as it is admitted that the Governor of Massachu- 
setts also had acted on the extradition papers from the demanding 
state, this référence to the report of the Attorney General of Massa- 
chusetts is ineffective. The Governor had the right, of course, to de- 
mand the opinion of the Attorney General of Massachusetts, but he 
was under no obligation to rely exclusively on that report; and also 
the proceedings which accompanied the papers from the demanding 
state were unusually voluminous, and covered every point in the case. 

It is true that the petitioner, appellant, cites to us the Revised Laws 
of Massachusetts, c. 217, § 11, to the effect that the réquisition should 
be "accompanied by affidavits to the facts constituting the crime 
charged by persons who hâve actual knowledge thereof " ; and in this 
connection the petitioner allèges that the facts averred in the réquisi- 
tion record "would only prima facie constitute the crime of an assault, 
or, at the most, manslaughter," and fail to set out the facts indicàting 
malice and préméditation. However, even if this provision of the 
Massachusetts statute is effectuai, the réquisition record allèges suffi- 
cient, in connection with the common-law presumption that certain 
facts, unexplained, constitute murder, to meet the demands of this 
statute, in view, particularly, of the fact that extradition looks always 
to summary proceedings, and not to technical détails or strict rules of 
criminal practice. or pleading, as is stated in Munsey v. Clough, 196 
U. S. 364, 372, 25 Sup. Ct. 282, 49 L. Ed. 515. 

[3] A criticism is made that the affidavits were taken before a clerk 
of some inferior court of the state of Illinois, but that his authority to 
attest them is not shown. It is not necessary for us to examine the 
laws of the state of Illinois as to the authority of the clerk in question 
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to take the affidavîts to which we refer, because the Governor of Mas< 
sachusetts in his warrant bas certified that tbe Governor of Illinois 
bas autbenticated the affidavits, so that they are sufficiently autbenti- 
cated for ail the purposes of extradition. It bas been always held, 
with référence to authentications required by the statutes of the United 
States, that tbe authentications by the respective Governors are sufïi- 
cient. Moore on Extradition, vol. 2, §§ 558 to 561, and especially 
Kingsbury's Case, 106 Mass. 223, 226. Tbe rule which reaches au- 
thentications to whatever is especially required by tbe statute is broad 
enough, according to, principal and practice, to reach ail authentica- 
tions made use of in extradition. According to tbe late advances by 
tbe Suprême Court towards simplifications in matters of extradition, 
when we bave tbe authentications of tbe Governors, we are not re- 
quired to look into the intricacies of local législation. 

The decree of tbe District Court is affirmed, and the appellee recov- 
ers bis costs of appeal. 



UNITED STATES, for Use of T. H. KESSLER & CO., v. TITLE 
GTJAEANTY & SURETY CO.t, 

(arcult Court of Appeals, Fifth Circuit December 4, 1914.) 

No. 2626. 

Appeal and Ereob (§ 1010*) — Findingb — Review. 

Where, in an action on a fédéral contractor's bond, there was eviflenoe 
to support a flnding that the action was not instltuted wlthln a year from 
the date of final settlement between the contracter and the government, 
as required by Act Gong. Feb. 24, 1905, e. 778, 33 Stat. 811 (Comp. St. 
1913, § 6923), which was a fatal defect, the flnding was eonclusive on writ 
of ■ error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. §§ 3979- 
3982, 4024; Dec. Dig. § 1010.*] 

In Error to tbe District Court of the United States for the Southern 
District of Texas; Waller T. Burns, Judge. 

Action by tbe United States, for the use of T. H. Kessler & Co., 
against the Title Guaranty & Surety Company, in which Joseph Netzer 
and others intervened. Judgment for défendant, and the use plaintififs 
and interveners bring error. Affirmed. 

Samuel B. Dabney, of Houston, Tex., for plaintifïs in error. 
Charles C. McRae and Lewis R. Bryan, both of Houston, Tex., for 
défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. This is an action brought against the défendant in 
error as surety on a certain bond dated July 14, 1905, given in con- 
formity to the act of Congrèss of February 24, 1905 (33 Statutes at 
Large, c. 778, p. 81 1), for the performance of a contract for the érec- 
tion of certain public buildings in Laredo, Tex., for which said Kessler 

•For other cases see same topic & § numbbb in Dec. & Âm. Dlga. 1907 to date, & Eep'r Indexes 
t Reheartng denled January 5. 1915. 
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& Co. fumished material used in the prosecution of the work. Suit was 
filed in the court below the 14th day of September, 1909, foUowed by a 
first amended original pétition filed July 2, 191 1,_ and thereafter by 
other pleadings net necessary to specify. After issue joined a jury 
was waived by stipulation in writing. 

The record shows no réversible error in the ruiings of the judge as 
to the admission or rejection of évidence. On submission of the case 
gênerai and spécifie findings were made as to varions issues presented 
by the pleadings and the évidence, and in conclusion the court specific- 
ally found as follows: 

"(6) That the date of final settlement between the United States and the 
General Supply & Construction Company was on or about the 5th day of Au- 
gust, 1909, and that, as neither the plaintiff herein, T. H. Kessler & Co., nor 
any of the Interveners herein, Joseph Netzer, Oscar Staben, and John O. 
Buenz, filed their suits against the Title Guaranty & Surety Company within 
one year from said date of final settlement as aforesaid, they are thereby pre- 
cluded under the act of Congress of Pebruary 24, 1905, from recoverlng in 
thls action, because their said suits were not begun within the tlme limited 
as provided In said act" 

— and thereupon entered judgment that the plaintiffs and interveners 
take nothing in the suit and that the Title Guaranty & Surety Com- 
pany go hence without day. 

The record shows that there was évidence tending to support the 
finding above made, and the same is conclusive in this court. See St. 
Louis v. Rutz, 138 U. S. 226, 241, 11 Sup. Ct. 337, 34 L. Ed. 941 ; Key 
West V. Baer, 66 Fed. 440, 13 C. C. A. 572; Lehnen v. Dickson, 148 U. 
S. 71, 13 Sup. Ct. 481, n L. Ed. 373; Runkle v. Burnham, 153 U. S. 
216, 225, 14 Sup. Ct. 837, 38 L. Ed. 694. Under the f acts as found, the 
case is controlled by United States ex rel. Texas Portland Cernent Co. 
V. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893. 

The judgment of the District Court is affirmed, with costs. 



PEINCESS FURNACE CO. v. VIRGINlA-CAKOLINA CHEMICAL CO. 
(Circuit Court of Appeals, Fourth Circuit September 8, 1914.) 

(No. 1196.) 

Appeal and Ebbob (§ 1073*) — ^Review — Habmless Bbeob. 

The inclusion of interest in a directed verdict for damages for breach 
of contract Aeîd without préjudice, where the court might properly hâve 
directed a verdict for a larger sum under a stipulation for damages in 
the contract. 

[Ed. Note. — For other cases, see Appeal and Btror, Cent. Dig. §§ 4240- 
4247; Dec. Dig. § 1073.*] 

On pétition by défendant for rehearing. Denied. 
For former opinion, see 215 Fed. 329. 

PER CURIAM. We are constrained to deny the pétition for a re- 
hearing in this case on the ground that the plaintiff in error was not 

*For other cases see same topic & § nxtmbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexas 
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prejudiced by the inclusion of interest in the directed verdict, because 
we are of opinion that the trial court might properly hâve directed a 
verdict for the f ull amount of the stipulated damages named in the con- 
tract on which this suit was brought. See Sun, etc., Association v. 
Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366. 
Pétition denied. 



WASHINGTON TIN PLATE CO. v. TALIAFERRO et aL 

(Circuit Court of Appeals, Third Circuit November 16, 1914. Eeliearing 
Denied December 16, 1914.) 

No. 1858. 

Patents (§ 328*) — Validitt and Infeingbment — ^Tin Plate Cleaning Ma- 
chine. 

The Taliaferro and Eeyriard patent, No. 709,184, for a tin plate clean- 
ing machine, held not anticipated, valid and infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge, 

Suit in equity by John C. Taliaferro and Edwin Norton against the 
Washington Tin Plate Company. Decree for complainants, and de- 
fendant appeals. Afiirmed. 

For opinion below, see 214 Fed. 583. 

Francis T. Chambers, of Philadelphia, Pa., and V. H. Lockwood, of 
Indianapolis, Ind., for appellant. 

C. L. Sturtevant and Eugène G. Mason, both of Washington, D. C, 
and Joseph C. Fraley, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. In a suit in equity brought by John C. 
Taliaferro and Edwin Norton against the Washington Tin Plate Com- 
pany in the United States District Court for the Western District of 
Pennsylvania, praying that the défendant, the Washington Tin Plate 
Company, be enjoined from infringing United States letters patent 
No. 709,184, for a tin plate cleaning machine, granted September 16, 
1902, to Taliaferro and Reynard, and owned by the complainants, the 
District Judge held the patent vaHd, and claims 1, 2, 3, 4, 5, 6, 10, 
and 13 of the letters patent infringed by the device of the défendant, 
and a decree was entered against the défendant for an injunction and 
a référence for an accounting. This is an appeal from that decree. 

The questions raised by the pleadings involve, first, the validity of 
the patent, or its invalidity for lack of novelty and invention; and, 
second, its infringement or noninfringement. 

In the manufacture of tin plates, the two sides of métal plates are 
coated with tin and then subjected to a bath of hot palm oil, which 
leaves upon the freshly tinned plates a coating of grease. Before the 
plates are ready for commercial use, it is necessary to remove the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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grease, and thîs has been donc, as shown by the history of the îndus- 
iry, by taking the plates f rom the hot oil bath and putting them through 
a cleansing machine of one of the varions patterns and types that hâve 
been used in the art. Of such machines, those now most generally in 
use in this country are the machines made by the Anderson Foundry 
& Machine Company and used by the défendant, and the machines of 
the complainants made under the patent in suit, which for conven- 
ience will hereafter be referred to respectively as the Anderson ma- 
chine and the Taliaferro machine. 

In the main features of their construction thèse two machines are 
similar, the différence between them, if any, being in the method of 
their opération and the manner in which they attain the resuit intended. 

In construction and in function, the Taliaferro machine is in har- 
mony with the mentioned claims and spécification of the Taliaferro 
patent. It is clear that the Anderson machine substantially foUows 
the same claims and spécification of the Taliaferro patent, except in 
one or two particulars, which, it is claimed, distinguish it from the 
Taliaferro machine and save it from the charge of infringement. 

In view of the very narrow point in controversy, we deem it un- 
necessary to indulge in a considération of the claims and spécification 
of the patent in this opinion at the length which such a considération 
would entail. Therefore a brief statement of the construction and 
function of the two machines will be sufficient to présent the point 
in controversy. 

The Taliaferro machine comprises a box in which are arranged in 
pairs fibrous-covered rolls, so adjusted that they revolve at différent 
speeds, and so set that they are separate and not in contact, either with 
one another or with the plates as they pass between them, and so op- 
erated as to cause the bran in which they are «nveloped to be com- 
pressed into and passed through the openmg between them in such a 
fashion and at such a speed as to cause the bran (not the rolls) to 
hold or grip the plates and feed or pass them between the rolls, and 
at the same time cleanse them of grease, ail of which is effected by 
the variation of the speed of the rolls and of the différent speed. and 
agitation of the bran. 

In construction, the Anderson machine is similar to the Taliaferro 
machine in ail substantial respects save one, and that is, the fibrous- 
covered rolls, being likewise arranged in pairs, and being likewise ad- 
justed to revolve at différent speeds, and being likewise enveloped 
in bran, are not set apart, but, as it is alleged, are in contact one 
with the other; and based upon this différence, it is claimed that the 
opération of the Anderson machine is différent from that of the Talia- 
ferro machine, in that the rolls themselves grip and feed the plates 
and at the same time rub and cleanse the plates with the aid of such of 
the bran as may adhère to their surfaces. From this it is apparent 
that the controversy in this case is contracted to what happens be- 
tween the rolls of the two machines. If the rolls of the Anderson 
machine are in contact, and if the function of the Anderson machine 
is not to feed and cleanse the plate by moving layers of bran between 
the sides of the plate and the rolls, but to feed and cleanse the plate 
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by the motion and rubbing of the roUs tbemselves, then the Anderson 
machine does net inf ringe the daims of the patent in suit ; while, on 
the contrary, if the rolls of the Anderson machine are net pressed 
in contact one with the other, but are apart, and the plate is not fed 
by the rolls, and is not cleansed by being rubbed by them, but thèse 
results are accomplished by the propulsion and the rubbing of layers 
of bran moved by the rolls along the upper and lower surfaces of the 
plate, then the Anderson machine is identical in function, as it is 
similar in construction, with the Taliaferro machine, and the défend- 
ant has infringed the patent. Stating the case conversely, if the ma- 
chine of the patent in suit opérâtes in feeding and in cleansing the 
plate by rolls in contact with the plate, and not by causing to flow 
layers of bran which by their own motion feed and cleanse the plate, 
then the patent is void, because anticipated, and the défendant is not 
guilty of infringeinent. 

The défendant claims that the patent of the plaintiffs is void be- 
cause their invention was anticipated, évidence of which was adduced 
by the défendant in the form of earlier patents, ail of which were 
relied upon, but two of which were especially urged. Thèses two 
patents are British patents, and are known as the Jenkins patent and 
the Player and Mainwaring patent. 

The British patent to Jenkins, No. 1,892 of 1877, is more akin in the 
principle of its opération to that of Taliaferro than any other cited. 
The principle of this patent is dififerent from the principle of the 
patent in suit at least in the respect that it f ails altogether to perform 
one of its functions. Instead of being a box in which is buried or 
enveloped in bran successive pairs of rolls horizontally arranged, run- 
ning at différent speeds and so separated that through the space be- 
tween them the plate may be carried along by contact with layers of 
moving bran, the rollers of the machine of the Jenkins patent are 
buried in boxes of bran and are vertically arranged, and consist of 
two vertical rolls separated one from the other sufficiently to allow the 
ingress of bran and the coating of the rolls with bran, forming on 
them a tire or jacket; the cleansing and polishing of the plate being 
accomplished by contact of the bran coated rolls with the plate, there- 
by cleansing the plate in a way close in theory with that of the patent 
in suit. But in the machine of the Jenkins patent the rolls move at 
equal speed and do not contemplate the feeding or cleansing of the 
plate by the action of the moving bran, nor does it perform the double 
function of feeding and cleansing the plate by the one set of rolls, the 
plate under this patent being propelled and its movement regulated 
by machinery or by hand outside of and beyond the cleansing ma- 
chinery, and the polishing or cleansing being to some extent necessari- 
ly effected and controUed by the same means. 

The Player and Mainwaring English patent, No. 16,108 of 1893, 
is for an invention consisting of an arrangement of rolls in pairs, not 
buried in bran. The two rolls of each pair, like the rolls of the ma- 
chine of the patent in suit, revolve at différent speeds. The plate is 
dclivered to thp fiist pair, and unlike the machine of the Jenkins type, 
and like the machine of the patent in suit, it "is by them passed on to 
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the next without the intervention of carrying rolls." The cleansing 
of the plate is effected in the machine of this patent by the diflferentia- 
tion in the speed of the rolls. Both "surfaces of the sheet are rubbed 
alternately hy the top and bottom rollers of the successive pairs. 
* * * Each pair of rollers is in contact, but kept from undue fric- 
tion by means of springs." Great reliance is pfeced by the défendant 
upon this patent to show that the invention claimed by the patent in 
suit was anticipated by Player and Mainwaring. 

The machine of this patent is distinguished from the machine of 
the patent in suit, we think, in several respects : 

There is nothing to suggest that the rolls are buried in bran. On 
the contrary, the language of the patent is that the rolls are "f ed" with 
bran. 

While the Player and Mainwaring patent states that the "rolls are 
kept apart at the proper distance by springs inserted between the 
bearings," yet the other language of the patent calls for the rolls to be 
"in contact" and the polishing to be done by rubbing, not by layers of 
bran, but by the rolls. This is about, if not precisely, what the in- 
fringing machine is claimed to do, but is wholly différent from what is 
claimed by the patent in suit. 

The twofold use to which the bran is put in the Taliaferro ma- 
chine, namely, feeding as well as rubbing the plate, we do not find in 
any machine of the prior art, nor does any one of the machines cited 
as representing the prior art contain a structural or mechanical or- 
ganization which would without substantial altération permit the es- 
sential principle of the opération of the Taliaferro machine to be 
realized. 

In the case below, and in the argument on appeal, considérable stress 
was laid by the défendant in support of its claim that, the rolls of the 
Taliaferro machine were not in fact adjusted so that they would re- 
main apart, but that they were adjusted, like its own machine, to cause 
the rolls to be in contact. This we do not find to be the case. We find 
a contrivance in the patented machine by which the rolls are held in 
place, but not necessarily held rigidly separate one from another. The 
spécifications of the patent in this particular allude to a device for 
holding the rolls "yieldingly separated," which resuit is either effected 
or assisted by the use of a spring between the portions of the machine 
holding the shafts and controlling the position of the rolls. We do 
not think that the patent requires, in the face of its term holding the 
rolls "yieldingly separated," that the rolls must be rigidly adjusted, for 
by the aid of the springs between the shafts of the ends of the rolls 
certain play was intended. 

The defendant's theory that the rolls in the patented machine are held 
rigidly together, and not yieldingly separated, contradicts not only the 
express language of the spécification, but renders the springs found in 
the patented machine superfluous and purposeless. It seems to us the 
very purpose of providing and using the spring mountings of the 
patent in suit is to allow a séparation of the rolls, and to permit that 
séparation to yield or accommodate itself to the work. The springs 
are between the shafts and press the rolls apart. If the springs were 
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above and below the shafts, they would then press the rolls together, 
and the defendant's daim of contact of the rolls in the Taliaferro ma- 
chine would then be supported. 

We do not find the rolls in the patented machine so adjusted as ei- 
ther to create contact or avoid séparation, and we concur with the 
court below that the extent of séparation of the rolls — ^that is, the 
exact measure of distance from one roll to the other — is unimportant, 
so long as there is a séparation between the rolls sufficient to permit 
the passage between them of layers of bran which grip, drag, and clean 
the plate in transit. 

We hâve already said the controversy in this case is narrowed to 
what happens between the rolls of the two machines. The défendant 
admits, as it must admit to avoid the charge of infringement, that its 
rolls are in contact, and the plate is gripped and cleansed by the mo- 
tion of the rolls, aided by such quantity of bran as may adhère to 
their fibrous surfaces, and the défendant charges, as it must charge to 
establish the invalidity of the Taliaferro patent on the ground of an- 
ticipation, that the Taliaferro rolls do precisely the same thing, and 
that the plate is not gripped and cleansed by layers of bran driven in 
between separated rolls. Upon this issue there is conflict, but from 
the testimony we are satisfied that the rolls of the Taliaferro machine 
are adjusted apart, and the gripping and cleansing function of the 
Taliaferro machine is performed in the way claimed by the patent; 
and although it is vigorously asserted by the défendant that the rolls of 
the Anderson machine are operated in contact, and that the plates in 
the Anderson machine are gripped and cleansed by the direct opéra- 
tion of the rolls, we are equally satisfied that the rolls of the Ander- 
son machine are so yieldingly adjusted as to permit bran to pass 
between the plates and the rolls, and thus effect the same functional 
resuit which was first disclosed in Taliaferro's patent. While we 
arrive at this conclusion after a careful considération of ail the testi- 
mony, we will hère restrict ourselves to quoting the testimony of but 
one witness. 

Arthur S. Brown, a witness called on behalf of the complainant, tes- 
tified that he had seen nine Anderson machines in opération at the fac- 
tory of the défendant, the Washington Tin Plate Company, and that — 

"in every instance In those machines, when the tin plate passed through hère, 
passed through the bran box as the plate emerged at the discharge end of 
the bran box, it always came eut with a very thick covering of bran, and 
also, when another plate is passing through,' there is always a thick layer 
of bran being fed out from the final pair of rollers. Also on one occasion 
I had one of the rollers removed from one of the machines — in the first in- 
stance, had the upper roll at the discharge end of the bran box removed, and, 
on that occasion the sheet was left in the machine, and on removing this up- 
per discharge end roller there was a thick layer of bran covering the tin 
plate, and on lifting the edge of the tin plate up there was seen to be a layer 
of bran between the under side of the tin plate and this layer hère ; also on 
that occasion the next pair of rollers in that machine were so far apart that 
an ordinary lead pencil could be thrust in between the rollers. On the sec- 
ond occasion I had the next to the last of the upper rollers of the bran box 
removed with no plate in and that showed a layer of bran covering and con- 
ceaUng the plate beneath, and a lead pencil could be readily thrust between 
the next pair of rollers." 
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While the yielding surfaces of the rolls might readily enable a lead 
pencil to be thrust between them, and such an experiment might be 
a doubtful test of the relation of the rolls to one another, yet the 
layers of bran upon the tin plate necessarily show that in the Ander- 
sen machine the rolls are not in contact, but are separated so as to 
enable layers of bran to pass through with the plate precisely as in 
the Taliaf erro patent. 

THe decree of the court below is affirmed. 



In re PALMER. 

(District Court, N. D. New York. November 10, 1914.) 

BANKBtrpTCY (§ 184*) — Validitt or Chattel Moetgage — FAiiiTmœ To Re- 
cord. 

Bankrupt and his brother entered into a mercantile partnership, and 
clalmant, who was his brother's wlfe, furnished the money with which 
certain flxtures were purchased by the flrm. Later bankrupt bought his 
brother's interest, and as part payment gave his note to clalmant for the 
amount advaneed by her, reciting that it was secured on ail of the prop- 
erty in his store. This note was not filed for record untll elght months 
after Its exécution and one month prior to the bankruptcy. Held, that 
the instrument was a chattel mortgage, and under the law of New York, 
whlle valld as against the bankrupt, was void as agalnst his creditors 
whose claims antedated its flllng, and therefore, under Bankr. Act July 1, 
1898, § 67a, c. 541, 30 Stat. 564 (Comp. St 1913, % 9651), also as against 
his trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, C3ent Dlg. §§ 275-277; 
Dec. Dlg. § 184.*] 

In Bankruptcy. In the matter of Floyd L. Palmer, bankrupt. Pro- 
ceeding by Julia Palmer to détermine the right to the proceeds of cer- 
tain property. Finding against claimant. 

R. F. Bieber, of Binghamton, N. Y., for trustée. 

H. C. & V. D. Stratton, of Oxford, N. Y., for claimant 

RAY, District Judge. About May 18, 1914, Floyd L. Palmer was 
duly adjudicated a bankrupt. He had been running a grocery busi- 
ness, and in the store were certain so-called fixtures, consisting of a 
large saf e or cooler, etc. The trustée claimed that the bankrupt owned 
same f ree of valid liens or incumbrance, but Julia Palmer claimed that 
she was entitled thereto, as they were paid for with her money, and 
that she had and holds a property note in the nature of a mortgage 
thereon to secure the payment to her of such money. The fixtures 
were sold, and the money placed on deposit to take the place thereof . 

Julia Palmer, the claimant, is the wif e of Luther F. Palmer, who is 
a brother of Floyd I/. Palmer, the bankrupt. July 31, 1912, said 
Floyd L. Palmer and Luther F. Palmer entered into a copartnership, 
by written agreement, in the business of buying and selling butter, 
eggs, etc., in the city of Binghamton, N. Y. Floyd L. Palmer con- 
tributed $200, and Luther F. Palmer contributed $250, which sum 

•For other cases see same toplo & ! numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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had been given to Julia Palmer, his wif e, by her aunt ; but Julia turned 
it over to her husband, Luther F. Palmer, to put into such partner- 
ship, and it was used for the purchase of the said fixtures. Julia 
Palmer took no note or security at the time of any one. There was 
no contract or agreement that she should own or haye a lien on the 
property purchased with such money. The bills for such property 
were made out by the seller to the firm. Quite an amount of indebted- 
ness was contracted by the firm, some of which is still unpaid. 

On the 25th day of August, 1913, Luther F. Palmer sold out his en- 
tire interest in the firm and firm property to sâid Floyd L. Palmer, 
now bankrupt. Floyd L. assumed the payment of ail firm debts and 
paid Luther some.small considération over and above the sum repre- 
sented by the note in question, and in considération of the fact that 
Julia had given to Luther the $250 which went into the purchase of 
the said so-called fixtures, and that he was getting title thereto by 
purchasing the entire interest in the firm and firm property, gave to 
said Julia Palmer the f ollowing instrument, duly signed by him, viz. : 

"$250. Blnghamton, N. T., August 25, 1913. 

"One year after date I promise to pay to the order of Mrs. Julia Palmer 
two hundred and flfty oo/ioo dollars at , value received, with 6% in- 
terest. Until thls note is pald I glve as security my entire stock and fixtures 
in my store at 137 Court St, Binghamton, N. ï. 

"No. ;. Due Aug. 25, 1914. Floyd L. Palmer." 

This instrument was not filed until April 24, 1914, 1 :45 p. m., about 
one month before the pétition in bankruptcy was filed against said 
Floyd L. Palmer, and some eight months subséquent to its exécution. 
At the time of the bankruptcy said Floyd L. Palmer was owing to the 
creditors many hundreds of dollars over and above the fair value of 
ail his assets. 

On the face of this paper (note in the nature of a chattel mortgage) 
it is a chattel mortgage. It recognizes that the title to the so-called fix- 
tures had passed to and was in Floyd L. Palmer, now bankrupt. It 
is not a conditional sale note, as neither the title to nor the possession 
of the fixtures mentioned was ever in Julia Palmer. They were not 
purchased for her, and she did not sell them to Floyd L- Palmer. Julia 
never took possession under her chattel mortgage note. July 7, 1914, 
proof of claim was filed, which sets out a copy of the note and calls it 
a chattel mortgage security. The instrument does, of course, recog- 
nize a debt to Julia Palmer and that she was entitled to $250 of the 
considération paid, or to be paid, by Floyd L. when he bought out the 
interest of his brother in the copartnership property. It recognized, not 
in terms, but in view of ail the facts, that she had let her husband 
hâve the $250, and that he had used it to pay for such fixtures, that 
he owed julia that sum, and that Floyd's assumption of the debt in 
the manner mentioned released Luther from liability to his wife. 

The equities of Julia Palmer are, of course, very strong ; but the 
rights of the creditors of the firm, those who are unpaid, and the 
rights of the creditors of Floyd L. Palmer, who had apparent and 
actual ownership of such fixtures, cannot be ignored. As to thèse fix- 
tures the relation between Floyd L. Palmer and Julia Palmer was 
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that of mortgagor and mortgagee, and as between Julia and the cred- 
itors of Floyd L. Palmer and his trustée in bankruptcy she occupies 
the position of mortgagee with a chattel mortgage which, while given 
for a valuable and a full considération and more than four months 
prior to ttie filing of the pétition in bankruptcy, was kept from the 
records or files for some eight months. This was an unreasonable 
and an unnecessary delay in fihng, and makes the mortgage void as to 
the trustée in bankruptcy. Skilton v. Codington, 185 N. Y. 80, 88, 
89, 77 N. E. 790, 113 Am. St. Rep. 885. In this case it is held: 

"2. Chattel Mortgage — Kights of Creditors Whose Claims Accrued Before 
Filing of a Chattel Mortgage — Trustée in Bankruptcy. A chattel mortgage, 
tmfiled for a term of five years, is void as against creditors of the mortgagor 
whose claims accrued prlor to such filing ; and although creditors cannot, un- 
der the gênerai rule, attaek it until after the recovery of a judgment and is- 
sue of an exécution, this rule Is simply one of procédure and does not affect 
the rlght ; and therefore, where the recovery of a judgment is Impracticable, 
it is not an indispensable requisite to enforclng the rights of the creditor; 
hence a trustée in bankruptcy may, for the beneflt of creditors, attack such 
mortgage, though If a creditor seeks that relief in his own name It would be 
necessary that his clalm be first put in judgment. 

"3. Same— When Chattel Mortgage Valld Between Parties may be Attacked 
by Trustée in Bankruptcy — Bankruptcy J^aw, § 6T. Notwlthstanding the fact 
that an unflled chattel mortgage is valid as between the parties, and that a 
trustée in bankruptcy succeeds only to the rights of his bankrupt, be is not 
thereby precluded from attacking a mortgage made by his bankrupt for de- 
fault in filing, since by section 67 of the Bankruptcy Act It Is èxpressly pro- 
vided that 'claims which for want of record or for other reasons would not 
hâve been valid liens as against the claims of the creditors of the bankrupt 
shall not be liens against his estate.' " 

Thèse quotations from this case, which is thelaw of the state of 
New York, demonstrate that this mortgage is void. The most, if not 
ail, of the debts owing by Floyd L. Palmer were incurred prior to the 
filing "bf the mortgage note. The claimant hère has cited Stewart v. 
Platt, 101 U. S. '731, 25 L. Ed. 816, which held that a nonfiled chattel 
mortgage, which is valid as between parties, cannot be taken advan- 
tage of by the trustée in bankruptcy, who succeeds only to the rights 
of the bankrupt. This case is cited in Skilton v. Codington, 185 N. 
Y. at pages 87 and 88, 77 N. E. 790, 113 Am. St. Rep. 885, and it is 
pointed out that this was the law under the Bankrupt Act of 1868, but 
that section 67 of the présent Bankrupt Act changes the rule. 

Attention has been called to Hewit v. Berlin Machine Works, 194 
U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. That case as is pointed out 
in Skilton v. Codington, arose under section 112 of the Lien Law, 
which provides that réservations of title in contracts for the condi- 
tional sale of goods and chattels are void unless filed as against sub- 
séquent purchasers, pledgees, or mortgagees in good faith. It does not 
provide that nonfiling makes the conditional sale contract void for 
nonfiling as against creditors. 

In York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 
L. Ed. 782, the force of the laws of the state of Ohio was under con- 
sidération, and it was held that the trustée in bankruptcy takes the 
property of the bankrupt subject to the lien of an unfiled contract of 
conditional sale, which in that state is void as against creditors as 
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well as subséquent purchasers. Under the laws of the state of Ohio, 
as interpreted by its courts in référence to chattel mortgages, a con- 
ditional contract is void only as against those creditors who before the 
contract or mortgage is filed, or before the vendor or mortgagee ob- 
tains possession, seize the property on exécution or attachment. Hence 
the décision in the York Manufacturing Case. 

The court in Skilton v. Codington, supra, points out that this is 
not the law of the state of New York, Hère the mortgage is void as 
to simple contract creditors, but such creditors cannot attack it un- 
til the recovery of a judgment and the issue of an exécution This 
goes to the question of remedy simply, and not to the question whether 
the unfiled chattel mortgage is void. 

And hère in the case noMr before this court, as in Skilton v. Cod- 
ington, while Floyd L. Palmer could not hâve taken advantage of the 
nonfiling of the mortgage note, his trustée in bankruptcy can. As said 
by the court, a trustée in bankruptcy may for the benefit of creditors 
attack such (unfiled) mortgage, though if a créditer seeks that relief 
in his ovfïi name it would be necessary that his claim be first put in 
judgment. By section 67 of the présent Bankrupt Act it is provided 
that: 

"Claims whlch for want of record or for other reasons would not hâve been 
valid Uéns as agaiust the claims of the creditors of the bankrupt shall not be 
liens against his estate." 

It follows f rom this that, as the chattel mortgage was not filed un- 
til some eight months after its exécution and delivery, it was void for 
noniiling as against the creditors of the bankrupt, not as against him, 
and hence, in the language of the Bankrupt Act, it is one of those 
claims which "shall not be liens against his estate," meaning the estate 
of the bankrupt. 

Skilton V. Codington has been cited and approved by the Suprême 
Court of the United States, in Frank v. Vollkommer, 205 U. S. 529, 
27 Sup. Ct. 596, 51 L. Ed. 911, and in Murphy v. John Hofman Co., 
211 U. S. 570, 29 Sup. Ct. 154, 53 L. Ed. 327. In Zartman v. First 
National Bank, 189 N. Y. 267, 274, 82 N. E. 127, 129 (12 L. R. A. 
[N. S.] 1083) the court said: 

"The plaintlff, as trustée In bankruptcy of the mortgagor, has the same 
rights as a créditer armed with an attachment or exécution" — and cited Skil- 
ton V. Codington, supra. 

In Titusville Iron Co. v. City of New York, 207 N. Y. 203, 210, 100 
N. E. 806, Skilton v. Codington is cited and foUowed, and the dis- 
tinction between it and cases decided under the former Bankruptcy Act 
are pointed out. 

It must be regarded as the settled law of the state of New York, 
recognized by the Suprême Court of the United States as to chattel 
mortgages, that an unfiled chattel mortgage is void as to the creditors 
of the bankrupt, especially those whose claims arose prior to the fil- 
ing, and that the trustée in bankruptcy may take advantage of such 
nonfiling, even though the mortgagor himself could not hâve done so. 
Such a mortgage must be filed within a reasonable time, which means 
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so soon as would be demanded in the exercise of reasonable diligence. 
It is not validated as to the trustée in bankruptcy by a filing a short 
time prior to the filing of the pétition in bankruptcy. 

It follows that it must be held that the trustée in bankruptcy is en- 
titled to an order decreeing that he, as such trustée, is entitled to hold 
the money derived from the sale of the fixtures mentioned as against 
the claimant, Julia Palmer. 



ANDERSON v. WESTERN UNION TBLEGRAPH CO. 
(District Court, E. D. Arkansas, Jonesboro Division. November 27, 1914.) 

1. Rbmoval of Causes (§ 76*) — Eight to Remove — Détermination. 

Right of removal of a cause from the state to the fédéral court must 
be determined from the facts as they appear from the pleadings at the 
time the pétition and bond are flled. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 133; 
Dec. Dig. § 76.*] 

2. Removal of Causes (§ 76*) — Peocbedings — Fedkbal Jubisdiction — 

Amount in Conteovekst — ^Amendment of Complaint. 

Where plaintifiC, having flled a complaint against défendant to recover 
Ç5,000 damages, on being served with notice of defendant's intention to 
remove the cause to thé fédéral court, before the pétition and bond for 
removal vcere flled, and before the time to answer had expired, or an an- 
swer had been flled, amended hls complaint by interllneation, reduclng 
his claim below $3,000, as authorlzed by Kirby's Dig. Ark. § 6143, the 
cause was no longer within the jurisdiction of the fédéral court, and was 
therefore not removable, though plaintif? reduced hls ad damnum for the 
express purpose of preventing the removal. 

[Ed. Note. — Por other cases, see Removal of Causes, Cent Dig. § 133 ; 
Dec. Dig. § 76.*] 

At L,aw. Action by W. M. Anderson against the Western Union 
Telegraph Company. On motion to remand. Sustained. 

This action was instituted in a state court to recover damages in the sum 
of $5,000 ; the writ being returnable to the fall term of that court, which be- 
gan on the 19th day of October, 1914. The statutes of the state of Arkansas 
require a défendant, when served wlth process 10 days before the commence- 
ment of the term, to plead on or before the third day of that term. On the 
17th day of October, 1914, the défendant, a nonresident corporation (the plain- 
tlff being a citizen of the state of Arkansas), served notice in writing on the 
attorney for the plaintiff that on the 19th day of October, 1914, it would flle 
Its pétition and bond for removal of the cause to the United States District 
Court for the district in which the cause was then pending, and of which 
plaintifî was a résident. After service of this notice, but on the same day, 
and before the pétition and bond for removal were flled, and before the de- 
fendant ha'd flled its answer, plaintiff, wlthout notice to the défendant, 
amended his complaint by interllneation, reduclng hls claim to below $3,000. 

Section 6143, Kirby's Dlgest of the Statutes of Arkansas, provides: "The 
plaintifC may amend his complaint wlthout leave at any time before an an- 
swer is flled, and without préjudice to the proceedings already had." 

On the day specifled in the notice, and which was within the time the de- 
fendant was, under the laws of the state, required to plead, but after the 
amendment had been made, it flled In the state court Its pétition and bond 
for removal, which are in proper form, showing the necessary dlversity of 
citizenship, and that the amount involved was $5,000, disregarding the amend- 

•For other cases see same topic & i numbeb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ment whlch reduced the clalm. The state court, agalnst the objections of the 
plaintiff, granted the pétition, and, the record having been flled in this court 
within the time prescribed by section 29 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1095 [Comp. St 1913, § 1011]) , the plaintift has moved 
to remand the cause, upon the ground that at the time the pétition and bond 
for removal were filed the amount involved in the action did not exceed in 
value the sum of $3,000, exclusive of Interest and costs. 

L. Hunter and J. W. Brawner, both of Piggott, Ark., for plaintiff. 
R. E. h. Johnson, of Paragould, Ark., for défendant. 

TRIEBER, District Judge (after stating the facts as above). As 
this question has never been determined by any court in a published 
opinon, no notice of the intention to ask for a removal of a cause hav- 
ing been required before the enactment of the Judicial Code, it is 
deemed proper, for the guidance of attorneys in this district, until the 
appellate courts hâve authoritatively settled it, to file an opinion. 

[ 1 ] The law as unif ormly declared is that the right of removal has 
to be determined from the facts as they appear f rom the pleadings at 
the time the pétition and bond are filed (Chicago, B. & Q. Ry. Co. 
V. Williard, 220 U. S. 413, 426, 31 Sup. Ct. 460, 55 L. Ed. 521), and, 
if in proper form, the jurisdiction of the state court ceases immediate- 
ly, except for the purpose of making the order of removal. Ail sub- 
séquent proceedings in the cause by the state court are coram non 
judice and absolutely void. Flint v. Coffin, 176 Fed. 872, 100 C. C. 
A. 342; Boatmen's Bank v. Fritzlen, 135 Fed. 650, 653, 68 C. C. 
A. 288, 291, and authorities there cited (approved in Fritzlen v. Boat- 
men's Bank, 212 U. S. 364, 373, 29 Sup. Ct. 366, 53 L. Ed. 551). 

[2] In the case at bar it appears from the complaint, after it had 
been amended, that at the time of the filing of the pétition and bond 
for removal the amount involved was not sufficient to confer juris- 
diction on a national court. It is claimed on behalf of the défendant 
that, as the amendment was made after the service of the notice of the 
intended application for removal, it was for the sole purpose of pre- 
venting a removal; that this was a fraud on the défendant, for the 
purpose of depriving it of a right granted by the laws of the United 
States; and for this reason the court should disregard the amend- 
ment and treat the cause as it appeared from the complaint at the 
time the notice of the intention to remove it was served on counsel 
for the plaintiff. 

Ordinarily it cannot be doubted that it is for the plaintiff to déter- 
mine what damages he thinks he is entitled to, and if he sees proper 
to be satisfied with a smaller sum than he originally thought he should 
recover he has a right to reduce his claim, provided it was before the 
state court had lost jurisdiction of the cause. The fact that his ob- 
ject in reducing his claim was to prevent a removal is immaterial, un- 
less he has lost control of his action after notice of the defendant's 
intention to remove the cause to the national court. It has been uni- 
formly held that a party may change his citizenship for the sole pur- 
pose of enabling him to maintain an action in a national court, pro- 
vided the change is actually made. The motive is immaterial. Cheev- 
er V. Wilson, 9 WaU. 108, 123, 19 L. Efi. 604; Dickerman v. North- 
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em Trust Co., 176 U. S. 181, 192, 20 Sup. Ct. 311, 44 L. Ed. 423; 
Williamson v. Osenton, 232 U. S. 619, 625, 34 Sup. Ct. 442, 58 L. Ed. 
758 

In Blair v. Chicago, 201 U. S. 400, 448, 26 Sup. Ct. 427, 434 (50 
L. Ed. 801), it was sought to deprive a national court of jurisdïction 
upon the ground that there was a conspiracy to get the case into a 
national court; but the court, in disposing of that contention, said: 

"As to the conspiracy to get the case lato the fédéral court, with a view 
to the décision of the rights of the parties therein, we are not aware of any 
principJe which prevents parties having the requisite citzenshlp and a jus- 
ticiable demand from seeking the fédéral courts for redress, if such be their 
choice of a forum in which to hâve contested rights litigated. Having a proper 
cause of action and the requisite diverslty of citizenshlp conféra jurisdiction 
upon the fédéral courts, and in such cases the motive of the creditor in seek- 
ing fédéral jurisdiction is immateriaL" 

It has been frequently held that if the plaintiff has a cause of action 
which is joint, and has elected to sue both tort-feasors in one action, 
even if it was for the purpose of preventing a removal to the national 
court, his motive in doing so is of no importance. Chicago, R. I. & 
P. Ry. Co. V. Dowell, 229 U. S. 102, 114, 33 Sup. Ct. 684, 57 L. Ed. 
1090, and cases cited there. 

While décisions of the Suprême Court affecting its jurisdiction on 
error to the Circuit or District Courts are not exactly in point, they 
are at least helpful. Prior to the enactment of the Circuit Court of 
Appeals Act (26 Stat. 824) the jurisdiction of the Suprême Court was 
limited, with some exceptions which are immaterial so far as the 
issues in this case are concemed, to final judgments exceeding in value 
the sum of $5,000, exclusive of costs, and it was uniformly held that, 
although the judgment exceeded that amount, the judgment creditor 
had a right to remit ail in excess of $5,000, even if his motive was 
to prevent an appeal, and after such remittitur the Suprême Court 
was without jurisdiction. Thompson v. Butler, 95 U. S. 694, 24 L. 
Ed. 540; Alabama Gold Life Ins. Co. v. Nichols, 109 U. S. 232, 3 
Sup. Ct. 120, 27 L. Ed. 915; Pacific Postal Tel. Co. v. O'Connor, 
128 U. S. 394, 9 Sup. Ct. 112, 32 L. Ed. 488; Texas & Pacific Ry. 
Co. v. Horn, 151 U. S. 110, 14 Sup. Ct. 259, 38 E. Ed. 91. 

While in the first case cited the court had only decided that the 
remittitur could be made after verdict and before judgment on the 
verdict had been entered, in the other cases it was expressly held that 
the remittitur, even if made after entry of judgment on the verdict, 
would deprive the Suprême Court of jurisdiction. 

In Peterson v. Chicago, M. & St. P. Ry. Co. (C. C.) 108 Fed. 561, 
Judge PhiHps held that an amendment of the complaint made in va- 
cation, without notice, and before the pétition for removal was filed, 
reducing the amount claimed below the sum necessary to invest the 
national court with jurisdiction, was ineffectuai. But that case is 
dearly distinguishable from the case at bar. The statute of Missouri, 
from a court of which state that cause was removed, required notice 
of the filing of an amendment to a pleading in vacation to the adverse 
party, and "until such notice is duly served such adverse party shall 
not be deemed to hâve notice thereof for the purpose of pleading," 
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and the learned judge held that, the amendment having been made in 
vacation without notice, it was under the statute of Missouri a nullity. 
But under the statutes of the state of Arkansas, and the uniform prac- 
tice in the courts of that state, an amended pleading may be filed be- 
fore answer in vacation, without notice to the adverse party, with 
the same effect as if made in term time. 

As the complaint, at the time the pétition and bond for removal were 
filed, showed the amount in the controversy did not exceed $3,000, 
the cause was not removable, and the motion to remand is sustained. 



THE BADGER. 
(District Court, E. D. Virginia. November 11, 1914.) 

1, Seaîien (§ 11*) — INJUET IN Service — Right to Médical Teeatment. 

Where a seaman on a barge, while in tbe performance of bis dutles, was 
seriously bumed about tbe face and eyes by steam eseaping from an ex- 
haust pipe while the barge was lying in tbe barbor of Boston, it was tlie 
duty of the master, in view of the délicate nature of the injury, to hâve 
the same treated before leaving the port, and for the conséquences of his 
, failure to do so the barge and owner are liable. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 39-44, 187; Dec. 
Dig. § 11.*] 

2. Seamen (§ 29*) — Personal Injtjeies — Unsafe Appliances. 

Libelant, a seaman on a barge, was injured by steam and hot water es- 
eaping from an exhaust pipe on the barge, which, as locatefl, was an un- 
safe appliance and was unknown to libelant. HeM, that he was entitled 
to recover for the injury, and was not deprived of that right because he 
and the master of the barge were fellow servants. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Suit by Charles Taylor against the barge Badger. 
Decree for libelant. 

Allan D. Jones, of Newport News, Va., and Bowden & Heard, of 
Norfolk, Va., for libelant. 
Hughes & Vandeventer, of Norfolk, Va., for respondent 

WADDILIv, District Judge. On the morning of the 8th of May, 
1914, the barge Badger, from Bangor, Me., to Boston, Mass., dropped 
anchor in the latter port aboijt 6 o'clock, at a point in the UDper har- 
bor about four miles from the city, and the libelant, a seaman, at the 
time in the after house of the barge, was ordered by the master to 
come to the f orward house, where the master then was. The libelant 
proceeded up to the starboard side of the forward house, when, with- 
out warning or knowledge of its existence, he was suddenlv struck in 
the face by a jet of steam and hot water, emitted from an exhaust 
pipe, the mouth of which was some seven feet above the main deck of 
the barge, and projecting from the starboard side of the forward 
house a few inches, at a downward angle of about 45 denrées, pain- 
fuUy and severely burning him about the face and eyes. The libelant 

•For otber cases see same topic & ! numbbb in Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexes 
218 F.— 6 
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charges that the injuries were caused by the négligent failure of the 
barge to keep her appliances in a reasonably safe and seaworthy con- 
dition, and that said exhaust pipe's construction was a dangerous ap- 
pliance, of which he had no knowledge; that he requested the mas- 
ter of the barge to send him to a hospital to hâve the injuries he had 
sustained attended to, but that the latter refused to do so, and libelant 
was kept on board without médical treatment until its arrivai at 
Newport News, Va., about 4 o'clock in the evening of May 11, 1914, 
when he voluntarily left the barge and secured médical treatment. Li- 
belant claims that as a resuit of the accident he sufferéd ereat pain 
and anguish of body and mind, that he was badly scarred, his eyes in- 
jured, and his sight perhaps permanently impaired, causins a serions 
diminution in his earning capacity, and that he expended large sums 
of money in attempting his cure. 

Respondent contends that, while libelant received the injuries com- 
plained of, they were the resuit of his own négligence, by his going 
forward on the starboard side of the house, instead of on the port 
side, where a safe passageway was provided for the purpose; that 
libelant saw the steam from the exhaust pipe, and attempted to 
pass through the same ; that the émission of steam was an act inci- 
dent to the navigation of the vessel; and that the master of the 
barge and libelant were fellow servants at the time of the accident. 
Respondent further says that the injuries received by libelant were 
very slight, that ail proper and necessary médical attention was given 
or tendered him, and that, when respondent offered médical assistance 
in the port of Boston, libelant declined same, saying he did not need it, 
and voluntarily continued on the voyage to Newport News, Va. 

From this statement, two questions are presented: (1) Whether the 
libelant is entitled to be paid for the failure of the respondent to sea- 
sonably furnish necessary médical treatment for the injuries sustained 
by the libelant while in its employ ; and (2) whether, under the law, 
libelant can recover because of the in jury received by the escaping 
steam from the exhaust pipe referred to in his libel, and in that con- 
nection whether the doctrine of fellow servant is applicable, and dis- 
entitles him to recover because of his and the barge's master's relation 
as coemployés. 

The right of seamen to be paid for injury arising from the failure 
of a ship to furnish médical attention is well settled (The Luckenbach 
[D. C] 174 Fed. 265); and the sole question hère is whether, under 
•the circumstances of this case, the barge's master properly discharged 
his duty to libelant in failing to furnish such treatment before leav- 
ing the port of Boston. 

[1,2] The conclusion reached by the court, upon fuU considéra- 
tion of the évidence is: (1) That while there was much justification 
for the action of the master, still, having regard to the visible and dél- 
icate character of the injury sustained, the master should hâve sent 
the seaman ashore before leaving Boston. (2) As to the liability for 
the injuries received from the escaping steam, there is a sharp con- 
flict in the testimony as to the suitability of the location of the pipe, the 
necessity for libelant's encountering the steam escaping therefrom by 
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which he was injured, and whether he did not know of, and had not 
been warned against, the danger thereof ; and the court finds that the 
exhaust pipe was an unsafe appliance, its existence unknown to the li- 
belant, and for the injuries arising theref rom, sustained in the lawful 
discharge of his duty, he is entitled to recover, and is not deprived of 
such right under any application of the doctrine of f ellow servant, since 
the respondent cannot avail itself of that défense where the injury oc- 
curred as a resuit of the defective appliance. 

The libelant is entitled to recover upon both of his causes of action, 
as well as for the loss of wages pending his cure, and the amount 
thereof should be limited to the injuries and losses sustained; that 
while he sufïered considerably, and was entitled to médical treatment, 
the damage to his eye fortunately turned out not to be serious, nor was 
he long prevented f rom following his usual avocation, and in the opin- 
ion of the court an allowance of $200 will compensate lor ail the inju- 
ries and losses sustained by him. 

A decree for that sum will be entered upon présentation. 



UNITED STATES V. BURKE et aL 

(District C!ourt, S. D. New York. August 14, 1914.) 

CoHSPiBACY (§ 27*) — Ckiminal Law (§ 97*) — Conspibacy to Defeaud thb 
United States — Ovebt Acts — Jurisdiciion. 

An indictment for conspiracy to defraud the United States charged the 
object of the conspiracy to be the bribery of one défendant as a govern- 
ment agent to make purchases on behalf of the eommissary department 
from his codefendant. The overt acts charged were the receipt by such 
agent of drafts from his codefendant in the Canal Zone, which were sent 
by Mm to a bank in New York and by the bank presented for acceptance 
and collected from agents of the drawer. Held, that such collections, 
having been made while the conspiracy was being carried out, constituted 
overt acts in furtherance thereof, and that a District Court in New York 
had jurisdiction of the offense. 

[Ed. Note. — For other cases, see Conspiracy, Cent. D*g. §§ 38, 39; Dec. 
Dig. § 27;* Criminal Law, Cent. Dlg. §§ 177-189, 191; Dec. Dlg. § 97.*] 

Criminal prosecution by the United States against John Burke and 
Jacob L. Salas. On demurrer to indictment by. défendant Salas. 
Overruled. 

H. Snowden Marshall, U. S. Atty., Frank E. Carstarphen, Ben A. 
Matthews, and Harold A. Content, Asst. U. S. Attys., ail of New York 
City. 

Phanor J. Eder, of New York City (Everly M, Davis, of New York 
City, of counsel), for défendant Salas. 

GRUBB, District Judge. The indictment charges that between 
January 1, 1908, and February 9, 1914, John Burke and Jacob h- 
Salas did unlawf uUy conspire to defraud the United States ; the agree- 
ment consisting of a promise on the part of Burke to cause purchases 
on behalf of the eommissary department to be made from Salas, and 

*For other cwea see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in considération therefor a promise of Salas to cause large sums of 
money to be paid to Burke. . The overt acts charged consist in the 
delivery in. the Canal Zone by Salas to Burke of drafts on May 29, 
1909, July 27, 1911, and July 3, 1913, and the receipt of said drafts 
by said Burke. Acceptance and payment and receipt of payment of 
thèse drafts by agents of Burke and Salas in the city of New York 
are laîd as overt acts, giving jurisdiction in the Southern district of 
New York. The question presented by the demurrer is whether the 
alleged payments constitute overt acts to effect the object of the con- 
spiracy. 

This matter cornes on for détermination of a demurrer to the in- 
dictment, upon the ground that the District Court for the Southern 
District of New York is without jurisdiction of the offense ; the con- 
tention being that the indictment shows that the conspiracy was formed 
between the défendants in the Canal Zone, and fails to show the com- 
mission of any overt act within the jurisdiction of this court. It is 
not clear that the question, intended to be presented, can be raised by 
a demurrer to the indictment, in view of the fact that the indictment 
allèges, at least as a conclusion, that the payments, relied upon by the 
plaintifï, were overt acts to effect the object of the conspiracy. 

However, after considering the matter upon the merits, I hâve 
reached the conclusion that the averments of the indictment relating 
to de'fendant Burke's collection of the drafts in this district through 
a local bank give this court jurisdiction of the offense. The coUect- 
ing bank in New York City was an agent of défendant Burke in 
presenting and receiving acceptance and payment of the draft, and 
its acts in so doing are Burke's acts ; and this is true, though the col- 
lecting bank was an innocent agent and not a party to the conspiracy. 
If the défendant Burke had sent a person from the Canal Zone to 
New York City with the drafts, and this person had there coUected 
them and received payment from Salas or his agent, it is clear the 
act of that person would hâve been that of Burke as much as if donc 
by Burke himself. It is no less true of the coUecting bank's act. 

The facts of the case of Ex parte Black (D. C.) 147 Fed. 832, and 
160 Fed. 431, 87 C. C. A. 383, relied upon by the demurrant, show 
that the payments relied upon by the government in that case as 
overt acts were made after the conspiracy had been fully completed, 
and could not, therefore, hâve been done to effect its object. In that 
case the object of the conspiracy was to effect a fraudulent entry of 
public lands. The acts essential to the conspiracy were the successive 
steps necessary to be taken in the land office to complète the entry. 
Thèse steps had been taken and the entry completed long before the 
payments relied upon as overt acts were made. The statute of limita- 
tions had barred the acts constituting the entry, and the case was 
sought to be taken out of the influence of the statute by laying the 
subséquent payment of money, made after the conspiracy had suc- 
cessfully ended, as an overt act. 

In this case the object of the conspiracy alleged in the indictment 
was to bribe the défendant Burke, by a séries of payments of money 
to him by the défendant Salas, to induce him to purchase supplies 
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for the plaintiff from Salas. This in itself was a fraud upon the 
United States, as was held by the Suprême Court in the case of Craw- 
ford V. United States, 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 
15 Ann. Cas. 392, and it is a conspiracy to commit this fraud that 
is charged in the indictment. The payment of money to the défendant 
Burke as a bribe was the sole object of the conspiracy alleged in the 
indictment, and constituted the means by which the conspiracy was to 
be carried out. In the case of a conspiracy to fraudulently conceal 
assets from a trustée in bankruptcy, it would not be contended that 
an act of actual concealment by one of the conspirators was not an 
overt act to effect the object of the conspiracy, yet the gist of the 
offense which was the object of the conspiracy in that case was the 
fraudulent concealment. So, in this case, the gist of the offense, which 
is the object of the conspiracy, is the payment of a bribe, and it is 
equally clear that a payment for that purpose may constitute an 
overt act to effect the object of the conspiracy. The court in the Black 
Case, relied upon by the défendant, would probably hâve reached a 
différent conclusion if the conspiracy in that case had been still in 
progress when the payments were made. 



DELTA LCMBER CO. v SCHWARZ WHEBL CO. 

(District Court, E. D. Pennsylvania. November 23, 1914.) 

No. 2502. 

1. COKPOEATIONS (§ 684*) — FOKEIQN COEPOEATIONS — ACTIONS— ReCEIVBES. 

Where a corporation sued défendant for breach of contract, seeklng to 
recover in its own name, the fact that a receiver was appointed for the 
corporation pendente lite in a suit Instituted in the state of its domicile 
constituted no objection to a recovery ; it appearlng that the corporation 
still retained title to ail of its property, including the chose in action 
sued on, and that since the institution of the suit it had been relieved of 
the receivership. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 2666; Dec 
Dig. § 684.*] 

2. Appeal and Ebeob (§ 882*) — Eight to Allège Eeeoe — Failuee to Eaise 

Question at Trial. 

Where défendant was responsible for an error in the instructions, and 
did not call the attention of the trial court thereto, in order that it might 
be corrected at the trial, it could not take advantage of the error on ap- 
peal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3591- 
3610; Dec. Dig. § 882.*] 

3. Appeal and Eeeoe (§ 263*) — Exceptions — Necessitt. 

Error in giving an instruction not supported by the évidence Is not 
available on appeal, where no exception was taken thereto at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532 ; Dec. Dig. § 263.*] 

Action by the Delta Lumber Company, a corporation under the 
laws of West Virginia, against the Schwarz Wheel Company, a Penn- 
sylvania corporation. On motion for a new trial. Denied condition- 
ally. 

•For other cases see same topic & S numbeb in Dec. & Am. DIgs. 1907 to date. & Rep'r Indexes 
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Carr, Beggs & Steinmetz, of Philadelphia, Pa., for plaintiff. 
Wm: F. Brennan, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] To render intelligible the rea- 
sons on which the motion for a new trial is grounded, a short state- 
ment of the facts involved in this case may be made. The action is 
by one corporation against another. It is founded upon averments 
which raise certain well-defined issues, which may be formulated in 
the questions of whether there had been a contract made between 
the parties, what the contract was, whether there had been a breach, 
and, rf a breach, what the damage was. A chancery receiver was ap- 
pointed for plaintiff by the courts of West Virginia, and the further 
fact may be stated that the company, by the decree of the same court, 
has, since the institution of the suit, been relieved of the receivership. 
This latter was not a trial fact, however, as the record évidence of it 
did not reach counsel until atfter the close of the case. It is stated 
now, not as bearing upon the trial questions, but for guidance in 
awarding judgment and exécution. 

The action hère was brought by the corporation in its own name. 
With one exception, ail the réasons for a new trial now pressed bear 
upon the right of the défendant to interpose this receivership as a dé- 
fense. Many cases may be cited in which simijar efforts hâve met 
with success. An equal or a greater number may be found in which 
like attempts hâve failed. In some of the first class of cases the 
right of action was not in the corporatioh, but had passed by opéra- 
tion of law or of the corporation to a statutory receiver, or some 
one in whom alone was the right of action. The ground upon which 
thèse rulings are based is apparent. In other cases the corporation 
was seeking in the foreign jurisdiction to maintain an action which 
the courts of its own state would not entertain nor permit it to main- 
tain there. Ail courts will, by applying the principle or policy of com- 
ity, respect the orders and decrees of the court or sovereignty to 
which the plaintiff owes allegiance. In still other cases the corpora- 
tion was insolvent, or there was other danger of loss or expense to 
home creditors, which the appointment of an ancillary receiver would 
prevent. In the second class of cases, none of thèse or other reasons 
in the way of a recovery existed, and the corporation was permitted 
to recover in its own name. This case belongs to the latter class. 
The receiver hère is merely a pendente lite appointment. The cor- 
poration is still existing and retains title to ail its property, inclyding 
this chose in action. Neither the decree appointing the receiver nor 
the laws of the state of its incorporation inhibit the corporation from 
bringing this action. Neither insolvency nor any reason to protect 
creditors or others through an ancillary receiver appears. 

The défense is a purely technical one, and, if successful, would 
merely subject the plaintiff to expense, trouble, and delays, which 
are uncalled for, if not required to sustain its right of action. The 
défendant must, under thèse circumstances, show a right which has 
been denied it. None has been shown. If an ancillary receivership 
js required to protect défendant in the payment of the verdict, such 
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protection can be accorded on the entry of the judgment and by con- 
troUing exécution, and is provided for in the order now made. 

[2, 3] The remaining reasons relate to complaints of the charge to 
the jury. AU thèse were dropped at the argument, except one. The 
jury were told that they might find an agreement to pay a certain 
rental. This was upon the supposition that a witness for the plain- 
tiff had testified to an agreement to so pay. The notes show no such 
testimony. The défendant itself was answerable for this error, be- 
cause it introduced a flat déniai that any such agreement had been 
made. No appellate question arises out of this, because the atten- 
tion of the trial judge _should hâve been called to the error, in order 
that it might be corrected. This was not done, nor exception taken 
to this feature of the charge. To make sure that the défendant does 
îiot sufifer by this inadvertence, the plaintiflf will be required to remit 
$170 of the verdict. 

The rule for a new trial is discharged, subject to the condition that 
plaintifE must move for leave to enter judgment on the verdict after 
notice to défendant, and leave to so move is now allowed, upon plain- 
tiff filing a remittitur for $170 from the amount of the verdict, and 
upon making proof that plaintiff has been relieved of the receivership. 



UNITED STATES V. HODGBS et MX. 

(District Court, D. Montana. November 13, 1914.) 

No. 39. 

1. Woods and Fobests (§ 8*) — Sun to Enjoin Teespass on Forest Reseb- 

VATION — JURISDICTION. 

The United States may maintaln a suit In equlty for an Interlocutory 
manda tory Injunctlon and a final decree of abatement to restraln contlnu- 
ous trespass and waste upon publie land whlch has been wlthdrawn from 
sale and devoted to govemmental use In connection wlth a forest réserva- 
tion. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dlg. J 8.*] 

2. Woods and Foeests (§ 8*) — Fobest Réservations — Tempoeaey With- 

DBAWAIi FEOM SaLE VALIDITT. 

Although a withdrawal of public land from sale by the Secretary of 
the Interlor for public use in connection wlth a forest réservation was 
unauthorized at the time, It Is validated by the continued récognition of 
the withdrawal and use of the land since Act June 25, 1910, c. 421, § 1, 
36 Stat. 847 (Comp. St. 1913, § 4523), whlch expressly authorizes such 
withdrawals by the Président 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dlg. § 8.*] 

In Equity. Suit by the United States against Homer Hodges and 
Mrs. Homer Hodges. Decree for complainant. 

Burton K. Wheeler, U. S. Attorney, of Butte, Mont., and Homer 
O. Murphy, Asst. U. S. Atty., of Helena, Mont. 

Chas. A. Spaulding, of Helena, Mont., and W. E. Keeley, of Deer 
Lodge, Mont., for défendants. 

*Far oUier cases see aame topic & i numbbb lu Dec. & Am. Digs, 1907 to date, & Bep'r Indexes 
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BOURQUIN, District Judge. This is a suit for a mandatory în- 
junction restraining défendants f rom interférence with plaintiff's occu- 
pancy and use of certain lands and tenements, f rom grazing stock there- 
on that consume and destroy grass, plants, and trees there growing, 
and from occupying the same. The answer dénies the equity of the 
bill, and allèges plaintiff has an adéquate remedy at law in ejectment. 
By consent an injunction pendente lite issued, restraining défendants 
from grazing stock upon the premises. Final hearing has been had. 

It appears that in 1908 the Secretary of the Interior withdrew said 
lands from the public domain and devoted them to administrative uses 
in connection with an adjacent national forest. Buildings and fences 
were erected by plaintiff, the premises occupied by the forestry service, 
and a small tree seedling nursery established. In 1913 the ranger 
in occupancy without authority transferred possession of the premises 
to défendants with a view to lease. No lease was entered into. De- 
fendants, when requested to vacate, refused, and continued to occupy 
the lands and tenements and to graze stock thereon, to some in jury to 
and destruction of the seedling trees. They claim right to enter the 
lands under the public land laws as a homestead. 

[ 1 ] It is probable that the continuons trespass, grazing, and destruc- 
tion of the seedling trees, in the nature of waste, is so far irréparable 
injury that injunction lies, and that upon familiar principles of equity 
jurisdiction so attaching would be retained to détermine the entire 
controversy and grant full relief, though in part of légal rights and 
remédies. Be that as it may, other and perhaps clearer grounds of 
equity jurisdiction appear warranting the relief sought. The premises 
involved were devoted to governmental uses and administrative pur- 
poses in connection with a national forest, and are still desired and 
so necessary therefore. They were of common or public use and re- 
sort, and of right should be of unobstructed public service and access 
at ail times. Any encroachment upon or appropriation of such public 
instrumentalities by or to private uses is both a purpresture and a 
public nuisance. Clearly the government will not in such cases be 
held to the slow process of proceeding at law, the trespasser in pos- 
session pendente lite, but may summarily abate by ail necessary force 
the invasion of its sovereignty and proprietorship, or may resort to 
equity for its suppression by an interlocutory mandatory injunction 
and a final decree of abatement. Story, Eq. Jurisdiction, § 921 et 
seq. See 29 Cyc. 1179, 1219; 32 Cyc. 1271 ; U. S. v. Brighton Ranche 
Co. (C. C.) 26 Fed. 218. 

In respect to the Secretary's withdrawai of the lands, défendants, 
neither alleging nor proving they are qualified to enter them, cannot 
question it. They appear as trespassers, against whom plaintiff is en- 
titled to ail the rights and remédies of a sovereign, and also to those 
of any owner under like circumstances. See Light v. U. S., 220 U. S. 
536, 31 Sup. Ct. 485, 55 L. Ed. 570. 

[2] However, if the withdrawai, when made in 1908, was a nuUity 
for want of authority, such authority was expressly conferred upon 
the Président by Act June 25, 1910, c. 421, 36 Stat. 847 (Comp. St. 
1913, § 4523). And the continuous récognition and maintenance 
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of the withdrawal by the departments administering the public do- 
main as the représentatives of the Président, and presumably by his 
direction, in légal effect rendered it valid by renewal or ratification 
on and after the date of said act, even as though then expressly re- 
newed or made. 
Decree for abatement, with costs, will be entered. 



LOUISVILLE & N. R. CO. v. UNITED STATES. 

(District Court, W. D. Virginia. October 1, 1914.) 

No. 112. 

Commerce (§ 89*) — Inteestate Commerce Commission — Powees — Review of 
Ohdebs. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 
(U. S. Comp. St 1901, p. 3165), as amended by Act June 29, 1906, c. 
3591, § 4, 34 Stat. 589 and Act June 18, 1910, e. 809, § 12, 36 Stat. 551 
(U. S. Comp. St. Supp. 1911, p. 1297), the Interstate Commerce Commis- 
sion bas power to détermine, not only whether a given rate is reasonable, 
but also wbether a given rate is conflscatory, and if a railroad company 
Is dlssatlsfîed with Its décision, and desires to introduce further évidence, 
It should apply to the commission for a rehearing under section 16a. The 
courts will review such an order only on the évidence which was before 
the Commission, unless that tribunal has refused to hear évidence that is 
material. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against the United States, in which the Interstate Commerce Commis- 
sion and the Stonega Coal & Coke Company are intervejiers. Ruling 
on admissibility of évidence. 

Blackbum Esterline, Sp. Asst. Atty. Gen., of Washington, D. C, for 
the United States. 

Jos. W. Folk, of St. Louis, Mo., and Edward H. Hart, of Brook- 
lyn, N. Y., for Interstate Commerce Commission. 

William A. Glasgow, Jr., of Philadelphia, Pa., and J. F. Bullitt, of 
Big Stone Gap, Va., for intervener Stonega Coal & Coke Co. 

Before PRITCHARD and WOODS, Circuit Judges, and McDOW- 
EIvL, District Judge. 

PRITCHARD, Circuit Judge (orally). The court has considered 
the propositions which you gentlemen were discussing, and we are of 
the opinion that the statute contemplâtes that the Interstate Commerce 
Commission shall not only hâve power to détermine as to whether any 
given rate is reasonable, but shall also hâve the power to détermine as 
to whether any given rate is conflscatory, and that in a case like thfe 
one at bar, if the railroad, the complainant hère, is dissatisfied as to 
the décision of the Interstate Commerce Commission, that it is its duty 
under the statute (section 16a) to apply to the Commission for a re- 
hearing, in order that it may ofifer any additional évidence bearing on 

•For other cases see same topic à i iruMBiiB in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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the question of the unreasonableness of the rate and as to whether the 
rate is confiscatory. What I hâve said is subject to this exception: 
That, if fhe Commission had refused to hear any testimony that was 
material on the question as to whether the rates were confiscatory or 
unreasonable, then this court would be inclined to hear such testimony ; 
but, it appearing that no effort has been made on the part of the rail- 
road to présent to the Commission this additional testimony bearing on 
the question as to whether the rates were confiscatory, it would not be 
proper for us to consider évidence of that character, and we will ex- 
clure the évidence presented by the complainant, and hear only the 
testimony contained in the record which was bef ore the Commission at 
the hearing of the case. 



In re LIBY, 

(District Ciourt, B, D. Pennsylvanla. November 24, 1914.) 

No. 5066. 

Bankbuptct (§ S99*) — Exemptions — Personal Privilège — Waiveb. 

Since, by the laws of Pennsylvanla, the exemption allowed to a debtor 
Is a Personal privilège to hlm, which he may walve and lose, and not a 
police régulation, primarily for the beneflt of the community, to prevent 
the debtor from becoming a public charge, a Pennsylvanla bankrupt's 
failure to surrender ail his property to his trustée was sulBclent to de- 
prive hùn of the rlght to exemptions out of that which he did surrender. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 657, 669; 
Dec. Dlg. § 399.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Harry 
Liby. On pétition to review a referee's order disallowing a bankrupt's 
exemption. Affirmed, and pétition dismissed. 

Levi & Mandel, of Philadelphia, Pa., for bankrupt. 
Harry L. Jenkins and William S. Furst, both of Philadelphia, Pa., 
for objecting creditors. 

DICKINSON, District Judge. The order of the référée is based 
upon a finding of fact. Every presumption exists in favor of the 
correctness of this finding. It should not be disturbed by the court, 
unless a mistake is clear. No such justification for interférence by 
the court with the finding is présent in this case. The whole question, 
therefore, résolves itself into one of law. The question presented is : 
Does the fact that the bankrupt has not surrendered ail of his prop- 
erty to the trustée in bankruptcy deprive him of his right to his ex- 
emption out of that which he has surrendered? This again résolves 
itself into another question: Is the exemption allowed for the benefit 
of the bankrupt, or is the exemption law in the nature of a police rég- 
ulation, and primarily for the benefit of the community, to prevent 
insolvents from becoming public charges? 

In some of the states one answer is made to this latter question, and 
in 'the others a différent answer. In the state of Pennsylvanla the ex- 

*For otber casea s«a same topio & S humbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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emption is viewed as the personal privilège of the debtor, which he 
may waive, and which he may lose. In other states the public policy 
feature is given emphasis. The Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 544) allows whatever exemption is given by the state 
laws, and the courts of the United States hâve followed the rulings 
of the state courts in the construction of exemption statutes. In re 
Schafer (D. C.) 151 Fed. 505. 

This disposes of the only question involved in the présent appeal, 
and the order of the référée is aiïîrmed, and the pétition for review 
dismissed. 



LOUISVILLE & N. R. CO. V. WBSTEEN UNION TEiLEGBAPH 00. 

(District Court, B. D. Kentueky, at Frankfort. September 28, 1914.) 

No. 758. 

Eemoval of Causes (§ 12*) — Diversity of Citizenship — District of Suit. 
The provision for the removal of causes in the Judiciary Act of 1887 
(Act March 3, 1887, c. 373, 24 Stat. 552 [Comp. St 1913, § 1010]), which 
gives right of removal to a nonresident défendant in civil suits "of which 
the Circuit Courts of the United States are given jurisdiction by the pre- 
cedlng section," refers to the first part of section 1, which conféra Juris- 
diction on ail Circuit Courts of civil suits of the character therein speci- 
fied, and not to the second part, which relates to venue, and not to es- 
sential jurisdiction; and a suit between citizens of différent states, 
brought in a court of the state of which the plaintiff is a citizen and rési- 
dent, although not in the district of his résidence, if otherwise removable, 
may be removed by the nonresident défendant, notwithstandlng the fact 
that under the venue provision of section 1 it could not hâve been origi- 
nally brought in the fédéral court into which it is removed. The same 
right of removal exists in such case under Judlcial Code (Act March 3, 
1911, c. 231, 36 Stat. 1094) §28 (Comp. St 1913, § 1010). 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dlg. §§ 32, 
33; Dec. Dlg. § 12:*] 

At Ivaw. Action by the Louisville & Nashville Railroad Company 
against the Western Union Telegraph Company. Gn motion to re- 
mand to state court. Motion denied. 

E. S. Jouett, Henry L. Stone, and Jas. B. Wright, ail of Louisville, 
Ky-, for plaintiff. 

Richards & Harris and Humphrey, Middleton & Humphrey, ail of 
Louisville, Ky., for défendant. 

COCHRAN, District Judge. This cause is before me on plaintiff's 
motion to remand. It is a civil suit at law, brought in the circuit court 
of Fayette county, Ky., in this district, and removed thence to this 
court by the défendant. The plaintiff seeks therein to recover of the 
défendant $682,972.95 and interest from August 17, 1913. Question 
is made as to the exact nature of plaintiff's cause of action as set forth 
in its pétition. But for the purposes of this motion I will accept it 
to be as plaintiff claims it is ; that is, a suit to recover that sum as a 
reasonable rental for one year from August 17, 1912, for the use and 

*I'or oUisr cases see same topic & l numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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occupation of its right of way and other property located in 13 différent 
States by the défendant for its telegraph line and apparatus. The 
ground of the removal was the diversity of citizenship between the 
parties. 

The plaintiff is a Kentucky corporation and citizen, and the de- 
fendant is a New York corporation and citizen. No question is made 
as to the regularity of the removal proceedings. The sole ground 
of the motion to remand is that the cause was not removable ; and the 
ground upon which it is contended that it was not removable is that 
it could not hâve been brought originally in this court. 

It is clear that the suit could not hâve been brought originally in 
this court, notwithstanding the diversity of citizenship between the 
parties. This is so because of the "but" clause of section 51 of the 
Judicial Code (Comp. St. 1913, § 1033), which is in thèse words: 

"But where the jurlsdlction Is founded only on the fact that the action Is 
between citlzens of différent States, suit shall be brought only in the district 
of the résidence of either the plaintiff or the défendant." 

This district is not the district of the résidence of the défendant, 
because it is a foreign corporation. Shaw v. Quincy Mining Co., 145 
U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768. It is not the district of 
the résidence of the plaintiff, for, though a large part of plaintiff's raiî- 
road System is located in this district, its principal office is at Louisville, 
in the Western district of this state. Galveston, H. & S. A. R. Co. v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. This décision 
is not only an authority for the position that the district of the plain- 
tiff's résidence is the Western district, and not this, but also for the po- 
sition that, this being so, the suit could not hâve been brought originally 
in this court. 

It follows, then, that the removability of the suit and the décision 
of the motion to remand dépend solely on the question whether the 
circumstance that the suit could not hâve been brought originally in 
this court rendered it nonremovable, or, more specifically, whether 
the place where a suit is required to be brought, if brought in the 
fédéral court, is an élément in determining its removability when 
brought in the state court. And on this question the décision of the 
Suprême Court in the case of Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 L. Ed. 264, is a direct authority in support of the 
position that it is. It was there held that a civil suit at law, brought 
by a citizen and résident of Michigan against a citizen and résident 
of Lousiana in a state court of Missouri within the Eastern district 
thereof, and removed by défendant to the Circuit Court of that dis- 
trict, was nonremovable, and a mandamus was awarded against that 
court, which had assumed jurisdiction of the suit, commanding it to 
remand the suit to the state court. It was so held, because the suit 
could not hâve been brought originally in the Circuit Court, or, in 
other words, that district was not the place in which it could hâve been 
brought, if brought in a fédéral court, instead of a state court. 

There is just one particular in which that case, in its facts, differs 
f rom the one in hand, and that is that there the plaintiff waS a non- 
résident and noncitizen of the state where the suit was brought, where- 
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as hère the plaintiff is a citizen and résident of the state where the 
suit was brought. But there is nothing in this différence calling for a 
différence in décision. For hère, as there, the suit was' brought in 
a district of which the plaintiff was a nonresident, and because of this 
circumstance the suit could not hâve been brought originally in this 
court, and the décision in the Wisner Case was placed, and could only 
hâve been placed, on the ground that in no case can a suit be removed 
to a fédéral court that could not hâve been brought originally in that 
court. And in the cases of Shawnee National Bank v. M., K. & T. 
Ry. Co. (C. C.) 175 Fed. 458, and Wheeler v. A., T. & S. F. Ry. Co. 
(not reported), the décision in the latter case being quoted in that of 
Stone V. C, B. & Q. Ry. Co. (D. C.) 195 Fed. 832, which in their 
facts are exactly like those of the case in hand, the Wisner Case was 
foUowed and the suits were held nonremovable. 

In the Shawnee National Bank Case a suit was brought in a court 
of the State of Oklahoma within the Eastern district thereof by a citi- 
zen of that State résident in the Western district against a foreign 
corporation; i. e., a corporation of Kansas, and removed to the Cir- 
cuit Court of the Eastern district by the défendant. It was held that 
the suit was nonremovable, and it was remanded to the state court. 
In the Wheeler Case a suit vyas brought in a court of the state of 
Missouri within the Western district thereof by a citizen of that state, 
résident in the Eastern district, against a foreign corporation — i. e., 
a corporation of Kansas — and removed to {he Circuit Court of the 
Western district by the défendant. There it was likewise held that 
the suit was nonremovable, and it was remanded to the state court. 
I think that there is no escaping the conclusion that, if the Wisner 
Case is binding on the point decided therein, thèse two cases were 
decided as they should hâve been. 

The resuit of this reasoning is to bring us square up against the 
décision of the Suprême Court in the Wisner Case. Ordinarily a 
lone District Judge, when confronted with such a situation as this, 
has nothing to do but to obey. But hère I am going to treat the mat- 
ter as open for discussion as to whether if is incumbent on me to fol- 
low this décision. And, before dealing directly with it, certain pre- 
liminary matters call for considération. 

In the first place I would note the state of opinion prior to the déci- 
sion of that case. There had been no décision of the Suprême Court 
dealing with that question prior thereto, but there had been numerous 
cases in the lower fédéral courts in which it had been considered and 
decided. And there had been some conflict in the décisions. Judge 
Keller of the Southern district of West Virginia, in his opinion in 
the case of Foulk v. Gray (C. C.) 120 Fed. 156, where the décision 
was against the removability of the suit, cites, as in accord therewith, 
the following décisions of the lower fédéral courts, to wit: Yuba 
County V. Pioneer Gold Mining Co. (C. C.) 32 Fed. 183 ; Telegraph 
Co. V. Brown (C. C.) 32 Fed. 337 ; Pitkin Mining Co. v. Markell (C. 
C.) 33 Fed. 386; Harold v. Mining Co. (C. C.) 33 Fed. 529; Tiffany 
V. Wilce (C. C.) 34 Fed. 230; Cooley v. McArthur (C. C.) 35 Fed. 
372; Central T. Co. v. Virginia, etc., Co. (C. C.) 55 Fed. 769. 
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But, as I read thèse décisions, none of them but the cases of Yflba 
County V. Pioneer Gold Mining Ce. and Harold v. Mining Co. involved 
the questioft or were relevant thereto. The décision in the Yuba Co. 
Case was by Judge Sawyer, concurred in by Justice Field and Judge 
Sabin. It went so far as to hold that a suit could not be removed by 
the nonresident défendant, even though it had been brought in the 
district of plaintiflf's résidence. That in the Harold Case was by 
Judge Hallett, concurred in by Judge (afterward Justice) Brewer. 
But ïhese cases were subsequently overruled. The Yuba County Case 
was overruled by that of Wilson v. Telegraph Co. (C. C.) 34 Fed. 561, 
in which the opinion was delivered by Justice Field and concurred in 
by Judge Sawyer. In ref erring to the Yuba County Case he said : 

"The opinion in the case was written by my assoclate, the Circuit Judge; 
but I concurred In it, and the judgment whlch foUowed. I hâve, however, 
long been satlsfled that we fell into an error, and I am happy that we hâve so 
early an opportunity of correctlng It." 

The Harold Case was overruled in the case of K. C. & T. Ry. Co. 
V. Interstate Lumber Co. (C. C.) 37 Fed. 3, in which the opinion was 
delivered by Judge Brewer. In ref erring to the Harold Case he said : 

"I am aware that in the case of Harold v. Mining Oo. [G. C] 33 Fed. 529, I 
concurred with Judge Hallett in an opinion différent from that herein ex- 
pressed ; but further reflection, after hearing the question dlscussed at length 
and frequently, has satisfied me that that opinion was erroneous." 

Judge Keller also cites as against the removability of the suit thèse 
two décisions of the Suprême Court, to wit: Shaw v. Mining Co., 
145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. -768; Mexican, etc., Ry. 
Co. v. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672. But 
hère also, as I read thèse décisions, neither one of them involved the 
question, and the Shaw Case is not relevant thereto. The Davidson 
Case is relevant thereto, and further note of it will be taken in the 
course of the discussion. 

After the case of Foulk v. Gray, and prior to the Wisner Case, there 
was no case in the lower fédéral courts, as far as my reading goes, 
in which it was held that such a suit- was not removable. So that prior 
to the décision in the Wisner Case Judge Keller stood practically alone 
in the position he took in the case of Foulk v. Gray. On the other 
hand, the cases were numerous in which it had been held that the 
suit was removable. Such are the f ollowing cases, to wit : K. C. & 
T. Co. V. Interstate Lumber Co. (C. C.) 37 Fed. 3; First National 
Bank v. Merchants' Bank (C. C.) 37 Fed. 657, 2 L. R. A. 469 ; Burck 
V. Taylor (C. C.) 39 Fed. 581 ; Amsinck v. Balderston (C. C.) 41 Fed. 
641 ; Uhle v. Burnham (C. C.) 42 Fed. 1 ; Crocker Nat. Bank v. 
Pagenstacher (C. C.) 44 Fed. 705 ; Sherwood v. Miss. Valley Co. (C. 
C.) 55 Fed. 1 ; Long v. Long (C. C.) 73 Fed. 369 ; Duncan v. As- 
sociated Press (C. C.) 81 Fed. 417; Stalker v. Pullman Palace Car 
Co. (C. C.) 81 Fed. 989; Creagh v. Equitable Life Ass'n Society (C. 
C.) 83 Fed. 849; Cowell v. City Water Supply Co. (C. C.) 96 Fed. 
769; Whitworth v. Railroad Co. (C. C.) 107 Fed. 557; Virginia-Caro- 
lina Chemical Co. v. Insurance Co. (C. C.) 108 Fed. 451 ; Rome Pe- 
troleum & Iron Co. V. Hughes S. Co. (C. C.) 130 Fed. 585 ; Robf.rt 
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V. Pîneland Club (C. C.) 139 Fed. 1001 ; lowa Lillooet Gold Mining 
Co. V. Bliss (C. C.) 144 Fed. 446. 

Hère, then, are 17 différent cases, decided by 16 différent fédéral 
judges, including two justices of the Suprême Court, to wit, Brewer 
and Gray, in each of which it was held that such a suit was remov- 
able. They show that prior to the décision of the Wisner Case the 
weight of opinion amongst the fédéral judges was very heavily against 
the position taken in that case. The text writers, so far as I hâve 
consulted them, take this view of the question. Dillon on Removal 
of Causes, 96; Moon on Removal of Causes, § 65. Judge Dillon, 
in his work, after giving a résumé of the course of the décisions on 
the question, concluded as follows : 

"Accordlngly, It Is now well settled that, where the parties are cltizens of 
différent states and the other conditions of removabllity are satisfled, the 
cause may be removed to a fédéral court, notwlthstanding the fact that nel- 
ther plaintlff nor défendant la a citizen or résident of the state where the 
suit Is brought or of the district wlthin the territorial jurlsdiction of the féd- 
éral court to which it is to be transferred." 

I would next consider the question on its merits. This case was be- 
gun after the Judicial Code was enacted and is governed by it. The 
Wisner Case and ail others dealt with herein arose under the act of 
1887-88. In considering the question on its merits, I will deal with it 
as if the case was governed by the act of 1887-88. At the conclusion of 
the opinion it will be considered how the case stands under the Judi- 
cial Code. 

The work in hand is that of statutory interprétation. The right of re- 
movcd f rom a state court to a fédéral court is a créature of statute. The 
extent of the right, therefore, dépends solely upon the statute. To the 
statute, then, must we go in order to ascertain its thought on this subject. 
This incident of the great painter, Turner, is told. He was visited by 
two friends, who came to see his pictures. He kept them in a closely 
shuttered room for a short time before he told the servant to show them 
upstairs to his studio. He then apologized for the apparent discour- 
tesy by telling them that they had to hâve their eyes emptied of the 
common glare before they could really see the colors of his pictures. 
One on the hunt for reality must see that subjective conditions — pre- 
conceptions as well as préférences and préjudices — do not blind his 
inward or "third" eye. If, "like Lord Nelson at Copenhagen he claps 
his télescope to a blind eye," he will not see things as they are. This 
caution hère is not a mère pleasantry. It has real relevancy to the 
work in hand. 

It has been quite commbn, since the enactment of the jurisdictional 
act of 1887-88, in considering a question of fédéral jurisdiction arising 
under it, to make much of the fact that the leading purpose of the act 
was to eut down fédéral jurisdiction from what it had been under the 
act of 1875. Undoubtedly such was its purpose, and that purpose 
may be a legitimate 'f actor in determining the thought of the act. But 
it is questionable whether this circumstance has not been overworked. 
The interpréter should possess it, but not be possessed by it. It should 
be used by him in the proper place only. So used, it is possible that it 
may be determinative. Its proper place is not at the outset of the in- 
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vestigation. The interpréter should begin by fastening himself on 
the words of the statute. If those words are unambiguous and their 
meaning clear, he bas no occasion whatever to take into considération 
this circumstance. It is only in case, after so doing, he ascertains that 
the words are ambiguous and their meaning not clear that he has any 
occasion so to do. Until, then, he has so done, he should set this idea 
severely aside, and only in the contingency stated call it in as an aid 
in the work of interprétation. To the words of the statute, then, we 
go to see whether they are unambiguous and their meaning clear. 

We hâve nothing to do with any part of the act of 1887-88, except 
so far as its first section is concerned. Thereby the first, second, and 
third sections of the act of 1875 were amended, and made to read as 
therein set forth. The first section concerns original jurisdiction, the 
second removal jurisdiction, and the third removal procédure. Whilst 
we are concerned more directly with the second section, dealing with 
removal jurisdiction, what it provides cannot be understood without 
first understanding what the first section provides. The first section 
consists of two long sentences. The second sentence consists of four 
separate clauses. The first sentence contains a grant of original ju- 
risdiction. It is a grant of jurisdiction, not to any particular Circuit 
Court, but to ail the Circuit Courts of the United States alike. The 
language of the grant as to jurisdiction of civil suits is : 

"That the Circuit Courts of the United States shall hâve original cog- 
nlzance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at common law or In equlty, where the matter in dispute exceeds, ex- 
clusive of Interest and costs, the sum of or value of tviro thousand dollars" 

— which are of a certain character. The character of suits jurisdiction 
of which is thereby granted is of five différent kinds. That of one 
consists in its subject-matter. It arises under the Constitution or laws 
of the United States, or treaties made or which shall be made under 
their authority. That of the other four consists in the parties thereto. 
The United States is plaintifï or petitioner, or it is between citizens 
of différent states, or it is between citizens of the same state claiming 
lands under grants of différent states, or it is between citizens of a 
state and foreign states, citizens, or subjects. It will be noted that the 
grant is to the Circuit Courts of the United States of jurisdiction of 
"ail" such suits. Thereby each Circuit Court is granted jurisdiction 
of every suit of such kinds. Capacity to cognize any suit of either of 
those five kinds is conferred on each of the Circuit Courts. Each Cir- 
cuit Court is thereby given jurisdiction of, or capacity to cognize, ev- 
ery suit that may arise between citizens of différent states. This 
grant, however, is qualified by the third clause of the second sentence, 
which is in thèse words: 

"Nor shall any Circuit Court * • * hâve cognlzance of any suit, ex- 
cept upon foreign bills of exchange, to recover the contents of any prorais- 
sory note or other chose in action in favor of any assignée, or of any subsé- 
quent holder if such instrument be payable to bearer and be not made by 
any corporation, unless such suit mlght hâve been prosecuted in such court 
to recover the said contents if no assignment or transfer had, been made." 

This clause and the grant of jurisdiction of civil suits in the first 
sentence properly go together, inasmuch as each hâve to do with the 
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jurisdiction, or capacity o£ cognizance of the Circuit Court. The for- 
mer is a qualification of the latter. The Circuit Courts are given ju- 
risdiction of, or capacity to cognize, ail such suits, except in the con- 
tingency specified in that clause, and they are given capacity to cognize 
ail such suits in that contingency under the circumstances therein spec- 
ified. 

Were there nothing more in the section than what has thus been re- 
ferred to, any suit of the character therein specified could be brought 
in any Circuit Court of the United States and prosecuted to a finality, 
provided process could be served on the défendant in the district 
of such court or lie entered his appearance thereto. But Congress by 
the second clause of the second sentence under considération limited 
this right. That clause is in thèse words : 

"And no civil suit shall be brought before either of sucli courts against 
any person by any original process or proceeding in any other district than 
that whereof he Is an inhabitant ; but where the jurisdiction is founded only 
on the fact that the action is between citizens of différent States, suit shall 
be brought only in the district of the résidence of either the plaintiff or the 
défendant." 

This clause is a prohibition, and is directed at the plaintiflf. He is 
forbidden thereby to bring any of the suits of which the Circuit Courts 
are given jurisdiction or capacity to cognize before any of them else- 
vvfhere than in the district prescribed. He is forbidden to bring any 
of them, except such as are between citizens of différent states, else- 
where than in the district of which the défendant is an inhabitant, and 
those that are between such citizens elsewhere than in the district of 
the résidence of either the plaintiff or the défendant. This clause as to 
the district in which suits shall be brought and the grant of juris- 
diction or capacity to cognize in the first sentence are alike in this. If 
the suit is not brought in the right district, the Circuit Court where it 
is brought has no more right to hear and détermine it, nothing else 
appearing, than it has to hear and détermine it if it is not of the char- 
acter prescribed by that grant. But they differ in this. The clause 
as to the place where suit must be brought was enacted solely for the 
defendant's benefit. Thereby he acquired a privilège or personal ex- 
emption f rom suit elsewhere than in the prescribed district. It having 
been so enacted, and any Circuit Court by the gênerai grant having 
capacity to cognize any suit of the character prescribed therein, if it 
is brought elsewhere than in the prescribed district, the défendant can 
waive the failure to bring the suit therein, and, upon such waiver, the 
Circuit Court where it is brought can groceed to hear and détermine 
it, just as much so as the Circuit Court of the proper district could 
hâve done had it been brought there. That this is so has been set- 
tled by numerous décisions of the Suprême Court dealing with this or 
a similar provision in the earlier jurisdictional acts. Many of them are 
referred to in Justice Brewer's opinion in the case of In re Moore, 209 
U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. That 
décision is to that effect, and so is the décision in the case of Western 
Loan & Savings Co. v. Butte Mining Ce, 210 U. S. 368, 28 Sup. Ct. 
720, 52 L. Ed. 1101. 

218 F.— 7 
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But ît is not possible for a défendant to waive the question as to the 
character of the suit brought and thereby confer on the Circuit Court 
jurisdiction of a suit of a character différent from that prescribed. 
Because of the fact that the requirement as to the district in which 
suits of tjie character prescribed are to be brought may be waived, it 
is not jurisdictional, The description of the character of suits that 
may be brought in the Circuit Court of the United States is alone ju- 
risdictional. The matter is thus put in Street's Fédéral Equity Prac- 
tice, vol. 1, § 383: 

"If a suit Is ol sueh nature that it can certalnly be brought in some fédéral 
court or another — that Is, if the subject-rriatter of the suit or the character 
of the parties is such that a fédéral court of some state or district bas juris- 
diction to entertain it — then the question whether that suit should be brought 
In one partlcular state or district rather than in another is not a question of 
jurisdicfion at ail. It is rather a question of venue, using this word In the 
sensé of civil division from which the jury must be gathered, and in whlch 
the cause, if an equity one, should be trled. True, the term 'jurisdiction' 
is frequently used in this connection, and as a resuit some confusion has ap- 
peared in the cases. But the higher courts and especially the Suprême Court 
hâve constantly Insisted on the distinction between the question of essential 
jurisdiction and the question of the mère place of bringing suit. As com- 
monly put, the distinction is one between essential jurisdiction on the one 
liand and an exemption from process on the other." 

The following quotations from opinions of the Suprême Court ac- 
cord with this : 

In the case of McCormick v. Walthers, 134 U. S. 41, 10 Sup. Ct. 
485, 33 L. Ed. 833, Chief Justice Fuller, after quoting the clause as 
to the district in which suits shall be brought, has this to say : 

"The jurisdiction common to ail the Circuit Courts of the United States 
In respect to the subject-niatter of the suit and the character of the parties 
who might sustaln suits in those courts is described in the section, while 
the foregoing clause relates to the district in which a suit may be originally 
brought. Where the jurisdiction is founded upon any of the causes men- 
tioned in this section, except the cltizenshlp of the parties, it must be brought 
in the district of which the défendant is an Inhabltant ; but where the juris- 
diction is founded solely upon the fact that the parties are citizens of différ- 
ent States, the suit may be brought in the district In whlch elther the plain- 
tifC or the défendant résides." 

In the case of I. C. & I. Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 
272, 40 L. Ed. 401, Justice Gray said: 

"The Circuit Courts of the United States are thus vested with gênerai ju- 
risdiction of civil actions, involving the requisite pecuniary value, between 
citizens of différent states. Diversity of cltizenshlp is a condition of juris- 
diction, and, when that does not appear upon the record, the court, of its own 
motion, will order the actitin to.be dlsmissed. But the provision as to the 
partlcular district in which the action shall be brought does not touch the 
gênerai jurisdiction of the court over sueh a cause between such parties, but 
^^ afCects only the proceedings taken to bring the défendant wlthin such ju- 
risdiction." 

And in the case of Sweeney v. Carter Oil Co., 199 U. S. 252, 26 
Sup. Ct. 55, 50 L. Ed. 178, Chief Justice Fuller said : 

"The clause vesting jurisdiction should not be confounded with the clause 
determining the partlcular courts In which the jurisdiction must be exer- 
cised." 
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In each one of thèse three quotations the provision as to the place 
where suit is to be brought is described as not involving a matter of 
jurisdiction. The provision as to the character of suits that can be 
brought is alone ref erred to as being concerned with such a matter. 

This exhausts ail of section 1 that it is material to consider on this 
occasion. So much of the first sentence as relates to criminal juris- 
diction and the first and fourth clauses of the second sentence hâve 
no bearing hère. This characteristic of the first section of the ju- 
risdictional act of 1887-88 — i. e., the uniting in the same section a ju- 
risdictîonal and a venue provision — was a characteristic of the previ- 
ous jurisdictional act of 1789. The eleventh section thereof contained 
a grant of original jurisdiction to the Circuit Courts, with a qualifica- 
tion thereof, the same as in the act under considération. It contained 
a venue provision also. The jurisdictional provision was narrower and 
the venue provision broader than the same provision was in that act. 
The jurisdictional provision therein contained no grant of jurisdiction 
of suits according to their subject-matter; i. e., of "arising under" 
suits. It was confined to suits characterized by the parties thereto; 
i. e., suits where the United States were plaintiffs or petitioners, or 
an alien was a party, or between a citizen of the state where the suit 
was brought and a citizen of another state. It will be noted that the 
jurisdiction of suits between citizens of différent states was limited 
to those between a citizen of the state where the suit was brought and 
a citizen of another state. By reason thereof, though the grant was 
to the Circuit Courts generally of jurisdiction of such suits, each Cir- 
cuit Court did not thereby acquire jurisdiction of every suit between 
citizens of différent states. The Circuit Courts of the states of which 
the parties were citizens alone acquired jurisdiction thereof. It fol- 
lowed from this, not only that such a suit could not be brought in 
any other Circuit Court than that of the state of which the parties 
thereto were citizens, but that the défendant could not waive the ob- 
jection that the suit was brought in another Circuit Court and thereby 
confer jurisdiction on it. The same section prohibited the bringing 
of suits, jurisdiction of which was granted, in any other district than 
that whereof the défendant was an inhabitant or in which he should 
be found at the time of serving the writ. 

Such — i. e., the uniting of a jurisdictional and venue provision in 
the same section — likewise was a characteristic of the act of 1875. 
The first section contained a grant of original jurisdiction to the Cir- 
cuit Courts, with a like qualification as that heretofore noted. It con- 
tained a venue provision. The venue provision was the same as that 
of the eleventh section of the act of l'789. But the jurisdictional pro- 
vision was broadened to what it is in the act of 1887-88. 

We are now in position to approach and master so much of section 
2 as is pertinent, with which we are more immediately concerned. It 
was, no doubt, in the power of Congress to confer on the fédéral 
courts exclusive jurisdiction of the suits covered by the first section, 
just as it has conferred on them such jurisdiction of other suits com- 
ing within the fédéral judicial power as defined in the fédéral Con- 
stitution. But this it has never donc as to any of such suits. On 
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the contrary, în so far as it has conferred jurisdiction thereof on said 
courts prior to the Judicial Code, it has always, possibly eut of abun- 
dant caution, provided in express terms that such jurisdictibn shall 
be concurrent with that of the courts of the several states. In the 
Judicial Code this express provision has been" omitted, but without ef- 
fect, however, upon the jurisdiction of the state courts. Congress not 
having conferred exclusive jurisdiction of such suits on the fédéral 
courts, the state courts hâve jurisdiction thereof so far as it has been 
conferred on them by state laws. Such suits are rightfully brought 
in the state courts, and that even though the state courts in which they 
are brought are within districts in the fédéral courts of which they 
could not hâve been rightfully brought. The fédéral jurisdictional 
acts, therefore, hâve always presupposed the rightful bringing in the 
first instance of the suits covered by them in the state courts, and 
hâve provided for the removal of some of them at least to the fédéral 
courts. 

The question before us is as to the extent to which the act of 1887- 
88 provided for their removal, or, to put it so as to bring out the ex- 
act point at "issue, it is as to whether it provided for the removal of 
every suit of the character described in the first section, or for only 
such of them as might be brought in the state court of the proper dis- 
trict — i. e., the district in the Circuit Court of which they might hâve 
been brought. The décision in the Wisner Case was to the effect that 
it provided for the removal of such suits only as had been brought 
in the state court of the proper district. It is because this suit, though 
of the character described in the first section (i. e., between citizens 
of différent states), was not brought in a state court in the proper dis- 
trict (i. e., in the district in the Circuit Court of which it might bave 
been brought), that it is urged it should be remanded to the state court. 
No detailed considération need be given to any portion of section 2, 
other than its first two sentences. Thèse sentences cover three dis- 
tinct matters, to wit, what suits are removable, the Circuit Court to 
which they are removable, and the party by whom they can be re- 
. moved. They differ as to the first and last of thèse three matters; 
i. e., as to the suits that are removable and as to the party by whom 
they can be removed. They agrée as to the Circuit Court to which 
they may be removed. In each instance it is to the "Circuit Court of 
the United States for the proper district." The suits to which the 
first sentence relates, and which are thereby made removable, are civil 
suits then pending or that may thereafter be brought in any state 
court arising under the Constitution or laws of the United States, or 
treaties made under their authority, "of which the Circuit Courts of 
the United States are given [original] jurisdiction" by the first sec- 
tion. The suits to which the second sentence relates, and which are 
thereby made removable, are any other suits so pending or that may 
thereafter be brought "of which the Circuit Courts of the United 
States are given jurisdiction" by the first section. 

It will be noted that the phraseology in the first sentence is "are 
given original jurisdiction" and in the second "are given jurisdiction." 
This différence, however, is of no significance. Each means the same. 
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The suits covered by the first sentence are made removable by the 
"défendant or défendants therein." Those covered by the second sen- 
tence are made removable by "défendant or défendants therein being 
nonresidents" of the state in which the suits are brought. It was this 
différence as to the party who could remove suits made removable that 
necessitated putting the matter in two sentences. In the act of 1789, 
and again in the act of 1875, it was covered by a single sentence. It 
will be noted that the suits made removable are suits of which the 
"Circuit Courts of the United States" — i. e., ail of them in common — 
are given jurisdiction by the first section, and that "any" suit of which 
ail of those courts in common are given jurisdiction is made remov- 
able. It will be noted further that the phraseology used is not that 
any suit of the character described in the first section brought in the 
district in which it is thereby required to be brought, if brought in 
the fédéral court, or that in substance. No phraseology is used the 
plain meaning of which is that no suit whatever can be removed to 
the fédéral court that could not hâve been brought originally in the 
fédéral court of the district in the state court of which it has been 
brought. The language in substance is that any suit of which the féd- 
éral courts are given jurisdiction by the first section is removable. 

With this analysis of thèse two sentences and notation of their 
phraseology, we come to the question in hand, to wit, whether it is the 
thought thereof that any suit of the character described in the first 
section is removable, or only such a suit as is brought in the district 
where it is required to be brought, if brought in the fédéral court. 
It seems to me to be plain that the thought thereof is that every suit 
of the character described in the first section, whether brought in the 
district where it is required to be brought, if so brought, or not, is 
removable, and that the question is hardly open to' argument. As we 
hâve seen, the requirement as to the place where the suits covered 
by the act shall be brought is not jurisdictional. Its requirement as 
to the character of the suits is alone such. When, theref ore, it is pro- 
vided by the second section that any suit of which the "Circuit Courts 
of the United States are given jurisdiction" by the first section is re^- 
movable, it can only mean that any suit of the character therein de- 
scribed is removable, for they are thereby given jurisdiction of every 
suit of such character. It cannot mean that any suit of such character 
brought in a state- court within the district where it is required to 
be brought if brought in a Circuit Court is removable. This is made 
certain by the use of the plural, "Circuit Courts of the United States." 
It is not said that any suit described in the first section of which a 
Circuit Court of the United States is given jurisdiction is removable. 
The language is to the effect that any suit of which ail the Circuit 
Courts of the United States are given jurisdiction by the first section 
is removable. Now the only thing which ail the Circuit Courts of the 
United States hâve in common under the first section is capacity to 
hear and détermine every suit of the character thereby described. They 
do not bave in common, in the absence of waiver by the défendant, the 
right to hear and détermine every such suit of which they hâve ca- 
padty so to do. Those Circuit Courts in which the suits are required 
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to be brought alone hâve such right. The words of the statute being 
unambiguous and their meaning clear, there is, therefore, no room in 
this case for the use of the restrictive purpose that Congress had as 
an aid to interprétation. That such is the meaning of the words is 
enforced by other considérations. In the previous jurisdictional acts 
of 1789 and 1875 it was the character of the sUits that determined 
their removability. The place where they had been brought had noth- 
ing to do therewith. 

There is nothing in the removal section of the act of 1887-88 to in- 
dicate that a change had corne over the congressional mind in this 
particular, and in the absence of a clear indication in the language used 
therein of such a change it is to be presumed that it was still of the 
same mind. It is true that a change was made in the phraseology. 
The removal sections in those acts in themselves described the suits 
that were thereby made removable. No référence was made to the 
original jurisdiction section for a description thereof . But in the re- 
moval section of the act of 1887-88, as we bave seen, référence is 
made to the first section to fil! out the description. There is nothing 
in this circumstance to indicate a change of mind in the particular 
stated. It is sufficiently accounted for by a désire to secure brevity. 
The portion of the removal section of the act of 1875 answering to 
the two sentences of that of the act of 1887-88 under considération 
was contained in a single sentence. That sentence was somewhat long. 
The requirement of the latter act that an "arising under" suit might 
be removed by any défendant and the other suits by nonresident de- 
fendants only necessitated splitting this sentence into two, which would 
lengthen the material, and this lengthening would be counteracted by 
not describing the suits that were removable in fuU, but referring to 
the first section to fill out the description. Besides, there was a spécial 
reason for the référence to the first section in connection with "arising 
under" suits, to be referred to later, not indicating a change of mind 
in that particular. 

But there are two conséquences which flow from giving the removal 
section of the act of 1887-88 the meaning that was given to it in the 
Wisner Case, which seem to me to condemn that construction. One 
of them is this : The first section, as we hâve seen, provided the dis>- 
trict in which certain of the suits covered by them should be brought. 
Apparently it prescribes where ail of them shall be brought. But such 
is not the case. As, for instance, it does not prescribe where a suit by 
a citizen of a state against an alien shall be brought. In re Hohorst, 
150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211. Nor does it prescribe 
where any of the suits covered by it which were of a local nature shall 
be brought. Ky. Coal Lands Co. v. Minerai Development Co. (C. C.) 
191 Fed. 899. 

Possibly there are other instances of suits covered by the section as 
to which there is no prescription as to the place where they shall be 
brought, which bave not yet developed. In view of this, no statement 
is made as to just what suits covered by the section hâve a prescription 
as to the place where they shall be brought. It is certain, however, 
that, though it does not prescribe where a suit by a citizen of a state 



L0UI8VILLE & N. E. CO. V. WESTERN UNION TELEGEAPH CO. 103 

against an alien shall be brought, it does prescribe where a suit not 
of a local nature by an alien against a citizen of a state shall be ; that 
is, it shall be brought in the district of which the défendant is an in- 
habitant or, what is the same thing, a résident. G., H. & S. A. Ry. 
Co. V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. It is 
certain, also, that it prescribed where a suit, not of a local nature, be- 
tween citizens of différent states, shall be brought; i. e., in the dis- 
trict of the résidence of either the plaintiff or the défendant. 

If, then, for a suit not of a local nature between citizens of a différ- 
ent state, brought in a state court, to be removable it is essential that 
it should hâve been brought within the district, in the Circuit Court 
of the United States of which it might hâve been brought — i. e., in 
the district of the résidence of either the plaintiff or the défendant, 
because the removal section of the act of 1887-88 made the place of 
bringing the suit, as well as its character, an élément of its removabil- 
ity — so, for a suit not of a local nature brought in a state court by 
an alîen against a citizen of a state to be removable it is essential, 
also, that it should hâve been brought within the district in the Cir- 
cuit Court of the United States of which it might hâve been brought, 
i. e., in the district of the résidence of the défendant. There is no 
possibility of escaping this conclusion. If the place of bringing the 
suit is an élément in determining its removability in the one case, it 
is in the other. The very same reason exists for saying that it is in 
the one instance as in the other. Therefore no suit not of a local 
nature brought by an alien against a citizen of a state of which he is 
not a résident is removable. To be so removable it must hâve been 
brought in the state of which he is a résident. 

But when we come to consider the portion of the section prescrib- 
ing who may remove suits that are removable, vi;e find it provides that 
such a suit cannot be removed by a résident. It can only be removed 
by a nonresident of the state. So what we hâve is this: If the suit 
is brought in a state of which the défendant is a nonresident it is not 
removable, because it is not a removable suit. If, however, it is 
brought in a state of which he is a résident, notwithstanding it is a 
removable suit, it is not removable, because the défendant is not a 
party who may remove. And this is just where the doctrine of the 
Wisner Case lands us. Since that case suits brought in a state court by 
aliens against citizens of other states not résidents of the state where 
brought hâve been removed to the fédéral court of the district in which 
they were brought, and the question bas come up as to their remov- 
ability, and a conflict of décisions bas resulted. In the cases of Ma- 
hopoulus V. Chicago, etc., Ry. Co. (C. C.) 167 Fed. 165, and Sagara 
V. Chicago, etc., Ry. Co. (C. C.) 189 Fed. 220, it was held that the 
suits were not removable. On the othçr hand, in the cases of Barlow 
V. C. & N. W. Ry. Co. (C. C.) 164 Fed. 765, Id. (C. C.) 172 Fed. 513, 
Bagenas v. So. Pac. Co. (C. C.) 180 Fed. 887, and Decker, Jr., & Co. v. 
Southern Ry. Co. (C. C.) 189 Fed. 224, it was held that they were re- 
movable. 

The case of In re Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 L. Ed. 
1061, has been claimed'by the adhérents of both sides of the question 
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to fayor their position. The suit there was brought in a state court 
of Minnesota by an alien against a citizen of New Jersey and non- 
resident of Minnesota, and removed therefrom by the défendant to the 
United States Circuit Court for the district of Minnesota. That court 
denied a motion to remand, and the Suprême Court denied a writ of 
mandamus to compel it to remand. No reason is given for the déci- 
sion. On one side, it is claimed that the ground of the décision was 
that mandamus was not a proper remedy; on the other side, that the 
suit was- not removable. It seems to me that it favors the latter po- 
sition. I gather this from two circumstances. The pains taken to 
State the character of the suit, and tlie fact that in the Wisner Case it 
had been held that mandamus was the proper remedy, and the case of 
Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 37 L. 
R. À. (N. S.) 392, where the authorities were reviewed, and it was 
held that it was not, had not then been decided. 

Those cases holding that the suit was not removable did so under 
the authority of the Wisner Case. Those holding that it was not at- 
tempted to distinguish it, and thought they had done so. The length 
of this opinion forbids a considération of the reasoning by which the 
attempt was made. Suffice it to say that I do not think the reasoning 
Sound, and that I see no way of escaping the force of Judge Lewis' 
reasoning in the Sagara Case in f avor of the position that it came with- 
in the Wisner Case. He said : 

"No reason has been asslgned which Justifies the conclusion that an allen 
plaintilï should not hâve the same right to give or withhold consent that a 
nonresident has who sues In a district of which neither he nor the défendant 
is an inhabitant. The désignation of the particular Circuit Court in wliich 
the suit shall be brought, found in section 1 of the act, is as clearly stated 
lu the one instance as in the other. The only discoverable différence is that 
there are two districts, In either one of which a suit between citizens of dif- 
férent States may be brought, by original process, whereas, if the plaintIfC be 
an alien, there is only one district in which such suit may be brought." 

A number of the cases cited in the early part of this opinion as 
holding to the contrary of what was subsequently decided in the Wis- 
ner Case were suits by aliens against citizens. I classed them with 
suits between citizens of différent states, not only because I thought 
that they were governed by the same principle, but because the judges 
who decided them were evidently of that opinion. But the fact that 
thèse cases did come within the Wisner Case was a reductio ad ab- 
surdum of the doctrine of that case. It was so because of the con- 
séquence thereof just referred to, to wit, that no suit by an alien 
against a citizen can be removed to the fédéral court. Judge Pollock, 
in the Mahopoulus Case, recognized that such was a conséquence of 
his décision, but notwithstanding that, because of the stress of the 
Wisner Case upon him, adhered to it. He said : 

"It may be contended the conclusion reached will preclude the removal of 
any action brought by an alien in any state court into a fédéral court for 
trial. This may be conceded to be true. For, as has been so often said by 
the Suprême Court, construlng the présent Judiciary Act: 'The whole purport 
and eftect of that act was not to enlarge, but to restrict and dlstribute, Juris- 
dictlon.' " 
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Hère we find this idea of restriction as the only justification for the 
position that whén Congress said that the Circuit Courts of the United 
States should hâve original jurisdiction of suits by an ahen against a 
citizen, and that such a suit should be brought in the state of the rési- 
dence of the défendant, and further that such a suit brought in a state 
court might be removed to the Circuit Court of the proper district- 
for it was one of the suits of which the Circuit Courts of the United 
States were given jurisdiction by section 1 — by the défendant, if he 
were a nonresident of the state, it is to be held to hâve intended that 
no such suit should be removed at ail. Or, in other words, as Con- 
gress intended by the act to eut down jurisdiction theretofore existing, 
it must be held that it did not intend to give jurisdiction where it said 
in so many words that it did. 

In the Decker, Jr., & Co. Case, Judge Grubb also took note of this 
conséquence. The effect on him was to confirm him in the position 
that the case did not corne within the Wisner Case. He said : 

"If an alien sues a citizen in a state court in the district of the citizen's 
résidence, the citizen cannot remove the case, not being a nonresident dé- 
fendant. So, if the alien sues the citizen in a state court in a district other 
than that of his résidence, if the restriction applies to the case of an alien 
plaintifC, the citizen cannot remove, without the consent of the alien plaintifC, 
because, it would not, in that case, be a suit that could be originally instituted 
In the fédéral court of that district. There would consequently be no case in 
which a citizen défendant could remove a suit brought against him by a non- 
resident alien, except with the consent of the alien. On the other hand, such 
an alien défendant, sued by a citizen in the state court of the district of the 
citizen's résidence, could remove the suit into the fédéral court of that dis- 
trict, being a nonresident défendant and the suit being one that could prop- 
erly be instituted in the fédéral court of that district, upon authority of 
the Hohorst Case. Thus the eiïeet would be to open the courts for removal 
purposes to the alien défendant, sued by a citizen in the state court, and close 
them to the citizen défendant, when sued by an alien. The argument of the 
Suprême Court in the Hohorst Case, by analogy, forbids such a conclusion." 

But I submit that there is nothing in this conséquence to lead one to 
the conclusion that such a case is not within the Wisner Case. Its sole 
effect is to undermine that case itself. A case that leads to such a 
conséquence cannot hâve been decided right. 

The other conséquence flowing from giving the removal section of 
the act of 1887-88 the meaning that was given to it in the Wisner Case, 
which seems to me to condemn that construction of it, is this : I hâve 
already taken the position that, if the Wisner Case is to be foUowed, 
then the Shawnee National Bank and Wheeler Cases, ref erred to in the 
early part of this opinion, were decided rightly, and there can be no 
doubt that this cause should be remanded. But that the Wisner Case 
should involve such a conséquence is another reductio ad absurdum of 
its doctrine. The point decided in those two cases and in this, if the 
motion to remand is sustained, comes to this : That it is possible for a 
suit between citizens of différent states, brought in a state court of the 
plaintiff's résidence, to be so brought that it cannot be removed by a non- 
resident défendant. AU that the plaintiff bas to do, if there are more 
districts than one in the state, is to bring his suit in the district of which 
, he is not a résident. Of course, the success of this device dépends on 
his ability to find the défendant in that district. . But this out of the way, 
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and there being more than one district in the state, there is no trouble. 
Hère, then, is a case of a suit between citizens of différent states, and 
hence coming within the fédéral judicial power, brought in the state 
court of the state in which the plaintiff résides, that cannot be re- 
moved by the défendant, though a nonresident of the state. This can- 
not be accomplished in every state of the Union. There are many in 
which it cannot be. It cannot be in ail those states where there is but 
a single district. And there are 20 of thèse, to wit, Colorado, Connec- 
ticut, Delaware, Idaho, Indiana, Kansas, Maine, Maryland, Massa- 
chusetts, Minnesota, Montana, Nebraska, Nevada, New Hampshire, 
North Dakota, Oregon, Rhode Island, South Dakota, Vermont, and 
Wyoming. Is it possible that it was intended that the citizens of the 
states where there are more than one district should hâve this right 
of keeping suits between them and citizens of other states in their 
state courts, and that this right should be denied to the citizens of 
those states ? In many of thèse states where there is but a single dis- 
trict it is divided into a number of divisions. Where such is the case, 
it is not possible for a plaintifï to bring his suit in the division of 
which he is not a résident and thereby prevent a removal. A suit so 
brought is. removable just as much as it would be if brought in the 
division of which he is a résident. Again I ask, is it possible that the 
fact of a division of a state into districts, rather than into divisions, 
makes a différence in the removability of a cause ? 

In the case of Foulk v. Gray, supra, Judge Keller gives the reason 
for providing for the removal of suits between citizens of différent 
states in thèse words : 

"In the class of cases whereln the Jurisdiction Is conferred by reason of 
diversity of cltizenship, doubtless the reason for permittlng the removal Is 
because, If the défendant is sued in the state courts of the state of which 
the plalntifC Is a résident, it may fairly be presumed that he is at a disad- 
vantage as compared with the plaintiff. That this is the reason is the more 
apparent, because, If he is sued in the state courts of the state of his own 
résidence, in a slmilar case, he may not remove, though, if sued there in a 
case involvtng a fédéral question, he may remove," 

But hère we hâve a case, if the doctrine of the Wisner Case is to be 
followed out to its legitimate conséquences, where this reason for per- 
mittlng a removal has full force and yet cannot be put into effect be- 
cause the state of Kentucky happens to hâve been divided into two 
districts, instead of two divisions. Such, then, are the reasons which 
drive me to the conclusion that, on the merits, assuming the act of 
1887-88 to be still in force, this suit was removable, and that the doc- 
trine of the Wisner Case is wrong. 

I cannot, however, quit this part of the discussion without taking 
notice of the fact that the jurisdiction of the fédéral court in such a 
case as we bave hère is to no extent dépendent on the doctrine of 
waiver. In some of the cases, cited in the early part of this opinion 
as deciding that a suit between citizens of différent states brought in 
a state of which neither party is a résident, much is made of that doc- 
trine as sustaining the jurisdiction. This is notably true of the cases 
of Creagh v. Equitable Life Assur. Soc. (C. C.) 83 Fed. 849, and 
Cowell V. City Water Supply Co. (C. C.) 96 Fed. 769. And the de- 
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cision in tbe case of In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 
52 L. Ed. 904, 14 Ann. Cas. 1164, was based solely upon waiver. 
Waiver, according to 40 Cyc. p. 252, is defined as follows : 
"The act of waiving or not insistlng on some rlght, claim or privilège." 

The plaintiff, in bringing such a suit in the state court, does what 
he has a perfect right to do, because Congress bas never denied him 
that right or questioned it to the slightest extent. Its requirement that 
suit a suit shall be brought in the district of the résidence of either 
the plaintiff or the défendant relates to the bringing of it in the féd- 
éral court, and not in the state court. On the contrary, by providing 
for the removal of such a suit into the fédéral court, it présupposes 
that the right may be exercised. Défendant, theïefore, in removing 
the suit into the fédéral court, does not waive anything. He does 
not thereby fail to insist on any right, claim, or privilège. He merely 
exercises the right conferred on him by the removal statute to remove 
the suit from the state to the fédéral court. Nor can it be said that, 
if the plaintiff makes no objection to the removal, he waives anything. 
He has no right to object to the removal. The suit is one coming 
writhin the removal statute, and hence the défendant has the right to 
remove it. It is thus seen that the jurisdiction of the fédéral court 
on removal of such a suit is to no extent dépendent on the waiver 
of either party of any right, daim, or privilège. 

Still another matter for considération, before dealing directly with 
the Wisner Case, is whether there was anything in the previous déci- 
sions of the Suprême Court that called for that décision. Inasmuch 
as the removal section of the act of 1887-88 provides, as we hâve 
seen, for the removal only of suits of which jurisdiction is given by 
the first section — i. e., suits that are of the character, as to subject- 
matter or as to parties, as therein prescribed — it follows that no suit 
is removable that is not of such character. Because the suit was not 
of such a character the Suprême Court has a number of times denied 
the removal jurisdiction. This has been most fréquent as to "arising 
under" suits. It has been a subject of much considération since the 
existence of fédéral courts as to what is essential to constitute a suit 
an "arising under" suit. Is it necessary that the claim asserted in the 
suit be based on the Constitution or laws of the United States, or 
treaties made under their authority, or is it sufificient that the défense 
to the claim be based thereon, on the idea that, as it is because of the 
défense so based that the occasion for a suit arises, the suit may be 
said to hâve in fact arisen thereunder, though the claim asserted in 
the suit is not in fact based thereon ? Under the act of 1875 it was 
held that in order to original jurisdiction it was essential that the 
claim asserted by the suit should be so based, but in order to removal 
jurisdiction it was sufficient if at the time removal was sought a dé- 
fense to the claim was pending so based. 

After the enactment of the act of 1887-88 the question arose as to 
whether it was still the law that a suit in which the claim asserted 
was not based on the Constitution or laws of the United States, or 
treaties made under their authority, could be removed because the 
défense thereto was based thçreon. Of course, as by that act the 
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pétition for removal had to be filed before the answer was filed, the 
question could not be presented, save by the plaintiff setting forth in 
his bill or pétition that the défense to the claim asserted was so based. 
It was held that such a suit was not an "arising under" suit under 
either section, and hence was not removable. And in this connection 
much was made of the requirement that the suit should be one of 
which the fédéral court was given original jurisdiction by section 1. 
It Avas thought that thereby an intent was indicated of a purpose to 
change the law from what it had been under the act of 1875, particU- 
larly in view of the fact that it was decidedly questionable whether on 
the merits such a suit was removable under the act of 1875. Justice 
Harlan, who disseated, thought that the purpose of the requirement 
should be limited to making it clear that, to be removable, the matter 
in dispute should be of the same sum or value as was necessary for 
original jurisdiction. This is another reason for accounting for the use 
of thèse words than that which I hâve suggested, to wit, securing 
brevity. It was so held in the cases of Tennessee v. Union & Planters 
Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511; Minnesota v. 
Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870. 
Again, in the case of Mexican National Bank v. Davidson, 157 U. S. 
201, 15 Sup. Ct. 563, 39 h. Ed. 672, it was held that a suit brought 
in a State court of New York, within the Eastern district of New York, 
by a citizen of New York, against a Colorado corporation and citizen, 
to recover an indebtedness on its part to another Colorado corpora- 
tion and citizen, which had been assigned by the latter to the plaintifï, 
could not be removed to the Circuit Court of the Eastern district of 
New York, and that because the suit was not of the character of suits 
of which the Circuit Courts of the United States were given jurisdio- 
tion by the first section, in that, though the suit was between citizens 
of différent states, it could not hâve been brought in that court by 
plaintifï's assignor, between whom and défendant there was no di- 
versity of citizenship, thus bringing it within the qualifying clause of 
the jurisdictional part of section 1. Still again, in the case of Cochran 
v. Montgomery, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. 
Cas. 451, it was held that a suit brought in a state court within the 
Middle district of Alabama, by a citizen of Alabama, against a citizen 
of Alabama and a corporation and titizen of Maryland, jointly, could 
not be removed by the Maryland corporation and citizen to the Cir- 
cuit Court of the United States for that district on the ground of local 
préjudice, because the suit was not of the character of suits of which 
the Circuit Courts of the United States are given jurisdiction by the 
first section, in that it was not a suit between citizens of différent 
states. 

Now, there is nothing whatever in thèse four décisions justifying 
the décision in the Wisner Case. They merely décide that if the suit 
is not one of which jurisdiction is given by the first section — i. e., is 
not of the character of suits of which jurisdiction is given by that 
section — it is not removable. It does not follow therefrom that a suit 
which is of that character is not removable because the suit is brought in 
a district in the Circuit Court of which it could not hâve been brought. 
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In tHe case of Traction Co. v. Mining Co., 196 U. S. 239, 25 Sup. Ct. 
251, 49 L. Ed. 462, it was held that a condemnation proceeding brought 
in a State court could be removed to the Circuit Court of the district 
in which the state court was located. It was vecognized on ail hands, 
however, that if the proceeding had not been a suit it was not remov- 
able, because the Circuit Courts of the United States were not given 
jurisdiction by the first section of any proceeding that is not a suit. 
It would hâve been sufficient to say that section 2 in terms provided 
only for the removal of suits, so that there was really no occasion to 
make any référence to the first section. But in the course of his opin- 
ion Justice Harlân made this remark: 

"The rule is now settled that, under the Judlciary Act of 1887-88, a suit 
cannot be removed f rom a state court, unless it could hâve been brought orlgi- 
nally in the Circuit Court of the United States." 

He cited in support of it the décisions in the Tennessee, Davidson, 
and Minnesota Cases. Now no warrant for this statement in its full 
sweep is to be found in those cases. They settle no more than that 
a suit cannot be removed from a state court unless it is such in 
point of character that it could hâve been brought originally in the 
Circuit Court of the United States. They do not settle that it is not 
removable if, though it is such in point of character, it could not hâve 
been brought originally in the Circuit Court of the United States, 
to which it is sought to be removed, because the district within which 
it was brought was not the district in which it was required to be 
brought, if brought in that court. Nor do they in their tendency sup- 
port such a position. The statement, therefore, is inaccurate, and, if 
one is not on his guard, calculated to mislead him. It is not a true 
generalization of those cases, in that it is too wide. A true generaliza- 
tion thereof would be that no suit can be removed that is not of the 
character described in the first section, and, for this reason, could not 
hâve been brought originally in the fédéral court. 

Beyond thèse cases there is nothing whatever in the previous déci- 
sions of the Suprême Court which can be looked to as calling for the 
décision in the Wisner Case, and there is nothing whatever in them 
calling therefor. On the other hand, there is a dictum in the David- 
son Case by Chief Justice Fuller, who delivered the opinion in the 
Wisner Case, against the position there taken. It is in thèse words : 

"It Is true that by the first section, where the jurisdiction is founded on di- 
versity of citizenship, suit is to be brought 'only in the district of the rési- 
dence of the plaintiff or the défendant,' and this restriction is a personal 
privilège of the défendant, and may be waived by him. * * * Section 
2, however, refers to the first part of section 1, by which jurisdiction is con- 
ferred, and not to the clause relating to the district in which suit may be 
brought." 

This brings me to the question whether I should follow the décision 
in the Wisner Case. Concerning it I would make thèse several re- 
marks. 

First. There is in Chief Justice Fuller's opinion not the slightest 
indication that he was aware of the well-nigh unanimous judicial opin- 
ion, including that of Justices Brewer and Gray, and of the opinion of 
the text-writers, against the position there taken. 
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Second. The position there taken îs against that opinion. 

Third. It is against his own dictum in the Davidson Case. 

Fourth. It is thoroughly wrong on its merits, as I hâve attempted 
to show. 

Fifth. The conclusion there reached is not reasoned out. It is based 
entirely on two incorrect assumptions. One was that the question there 
involved was settled by the previous décisions of the Suprême Court 
in the Tennessee, Davidson, and Montgomery Cases. They are cited 
by him in support of this proposition : 

"And It is well settled that no suit Is removable under section 2 unless 
it be one that plaintlfC could hâve brought originally in the" Circuit Court." 

We find hère the same swèeping statement as made by Justice Har- 
lan in the Traction Co. Case, which we hâve found to be inaccurate, 
and to hâve no support whatever in those cases. 

The other assumption is that the requirement of the first section 
as to the place where the suits covered by it are to be brought is ju- 
risdictional, and not subject to waiver. That such was his, then view 
of the matter is évident f rom his statement in his opinion that it would 
hâve made no difiference, had the plaintiffs consented to the removal. 
He said: 

"In View of the intention of Congress by the act of 1887 to contract the 
jurisdiction of the Circuit Courts, and of the limitations imposed thereby, 
jurisdiction of the suit could not hâve been obtained, even wlth the consent 
of both parties." 

This is made more évident by his dissenting opinion in the case of 
In re Moore, 209 U. S. 490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. 
Cas. 1164. He there said: 

"In my judgment, section 1, in cases where lltigants are citizens of différ- 
ent States, confers jurisdiction only on the Circuit Court of the district of 
the plaintiffi's résidence and the Circuit Court of the district of the defend- 
ant's résidence. And It is not conferred on the Circuit Court of the district 
of neither of them, and cannot be, even by consent." 

Of course, if this position is sound, the décision in the Wisner Case 
was sound. But it is not sound. It is in the teeth of the numerous 
décisions of the Suprême Court referred to in Mr. Justice Brewer's 
opinion in the Moore Case, the décision in that case, and the décision 
in the case of Western Loan v. Butte Mining Co. 

Sixth. It has been overruled in the case of Ex parte Harding, 219 
U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, 
in so far as it held that mandamus was the proper remedy for correct- 
ing the assumed error of the Circuit Court. 

Seventh. The dictum in it, to the effect that it would hâve made no 
différence in the matter of jurisdiction if plaintiff had consented to 
the removal, has been overruled in the Moore and Western L,oan v. 
Butte Mining Co. Cases. 

Eighth. The dictum of Chief Justice Fuller in the Davidson Case, 
heretofore quoted as against the point actually decided in the Wisner 
Case, is quoted with approval by Justice Brewer in the Moore Case. 

Ninth. Apparently the ground of the décision in the Tobin Case 
was that suit brought by an alien against a citizen in a state of which 
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he îs not a résident is removable. If so, for the reasons heretofore 
stated, the Tobin Case is in conflict with the Wisner Case, and in- 
directly overrules it as to the point actually decided therein. 

Tenth. And, lastly, I think it is to be taken that, as to the point 
decided and in question hère, it is indirectly overruled by the décisions 
in the Moore and Western Loan v. Butte Mining Co. Cases. The 
basis of the décision on its merits, as we hâve seen, was the assump^ 
tion that the requirement of the first section as to the place of bring- 
ing the suits covered thereby was jurisdictional. Those cases décide 
otherwise. In so doing they hâve removed the very foundation on 
which the Wisner Case was placed. 

In view of thèse several considérations, I am confident in the belief 
that the Suprême Court will overrule it directly the first opportunity 
it gets, and, so believing, I think I am justified in l'efusing to f ollow it. 

It remains but to note the changes made by the Judicial Code, un- 
der which this suit arose, to which référence has heretofore been 
made. In the act of 1887-88, as in the previous acts of 1875 and 
l'789, the original jurisdictional provision and venue provision were 
embraced in the same section. This is not so under the Judicial Code. 
The original jurisdictional provision is contained in section 24 there- 
of, whereas the venue provision is contained in section 51. Section 
24 covers, not only the suits of which original jurisdiction was 
given by the act of 1887-88, but ail other suits of which the District 
Court is given original jurisdiction by the Code. Section 28 thereof 
relates to removal jurisdiction, and, instead of its providing that any 
suit may be removed of which jurisdiction is given "by the preceding 
section," as in the act of 1887-88, it is provided that any suit may be 
removed of which jurisdiction is given by this title. I see nothing in 
any of thèse changes affecting the matter. 

Thé motion to remand is denied. 



VAN DYKE et aL v. GBARY et aL 
(District Court, D. Arizona. August 12, 1914.) 

1. CotTBTS (5 366*) — JUEISDICTION OF FeDEBAL CoUBTS— C0N8TlrnTIOIfAI.ITT 

OF State Statute. 

Where the constitutionallty of a state statute, under the Constitution of 
the United States, has not been passed upon by the highest court of the 
State, it is the right and duty of a fédéral court, whose jurisdiction is 
properly invoked, to détermine the question in the exercise of its inde- 
pendent judgment 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

2. CoNSTiTUTiONAL Law (§§ 247, 303») — Corporations (§ 394*)— Bqual Pro- 

tection oF Laws — Due Peocbss of Law — Excessive Penalties. 

Laws Ariz. 1912, c. 90 (Olv. Code Ariz. 1913, pars. 2277-2360), creating 
a State corporation commission and defining its powers, which provides that 
its orders shall not be suspended by any court during a judicial review 
thereof, and imposes such enormous penalties in the way of cumulative 
fines and Imprisonment upon any public service corporation, its officers 

*rar other cases >ee same topic & i MUUsaB in Dec. A Am. Diga. 1907 to date, & Rep'r Indexes 
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or employés, for f allure to obey any such order, as to practically deprive 
such a corporation of the rlght to appeal to the courts to détermine the 
valldity of any order, is unconstitutlonal and void as to such provisions, 
as depriving a corporation or individual against whom an order is made of 
the equal protection of the laws, and the corporation of its property with- 
out due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 703, 
863-866 ; Dec. Dig. §§ 247, SOS ;* Corporations, Cent. Dig. § 1576 ; Dec. 
Dig. § 394.*] 

3. Wateks and Wateb Cotibses (§ 203*) — State HEaTTLATiow of Rates — Ee- 

viEw or Oeders. 

That the owner of a water System did not produce any évidence as to 
the value of the property before a state commission, which subsequently 
made an order fixing rates to be chargea to customers of such System, 
does not estop him to deny the falrness of the valuation made by the com- 
mission, or to claim that the rates made are confiscatory. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 289, 290-299 ; Dec. Dig. § 203.*] 

4. Waters and Water Courses (§ 203*) — Waterwoeks — State Reoulation 

or Rates — Reasonableness oï Rates. 

Evidence considered, and held insufflcient to show that a state commis- 
sion. In fislng the value of a water System, omitted any élément of sub- 
stantlal value, or that water rates fixed by the commission were so low as 
to be confiscatory. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§§ 289, 290-299; Dec. Dig. § 203.*] 

5. Waters and Water Courses (§ 182*) — Wateevïtorks Ststem — State Rég- 

ulation — Construction and Validity of Statute — "Watee Corpora- 
tion" — "Public Service Corporation." 

Const. Ariz. art. 15, §§ 2, 3, provide that ail corporations, other than mu- 
nicipal, furnishing water for public purposes, shall be deemed "public serv- 
ice corporations," and shall be subject to régulation as to rates, etc., by a 
state corporation commission. The Public Service Corporation Act of 
Arizona (Civ. Code 1913, pars. 2277-2360), whIch deflnes the powers and 
dutles of the corporation Commission, provides that "the term 'water 
corporation,' when used in this act, includes every corporation or person 
• * • owning, * • » operating, or managing any water System for 
compensation within this state." SeUd, that such provision, as applied 
to an individual owning and operating such a System, is not in confllct 
with the state Constitution, and that under the act the corporation com- 
mission bas Power to regulate charges to be made for water furnished by 
such System. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
i 267 ; Dec. Dig. § 182.* 

For other définitions, see Words and Phrases, Second Séries, Public 
Service Corporation.] 

6. STATUTES (§ lis*) — SUBJEOTS AND TiTLES OF ACTS — CONSTITUTION AL Re- 

quirements. 

The Public Service Corporation Act of Arizona (Civ. Code 1913, pars. 
2277-2360), which confers power'on the corporation commission to regu- 
late rates to be cbarged for water furnished by any system, whether 
owned by a corporation or an individual, is not void as to such provision, 
under Const. Ariz. art. 4, pt. 2, § 13, providing that every act shall em- 
brace but one subject "and matters properly connected therewith," which 
subject shall be expressed in the title, because no référence Is made in the 
title of the act to the régulation of individual business. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. §§ 141-144 ; Dec, 
Dig. § 113.*] 

*For other cases see same topic & S numb£b ïd Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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7. Watees and Watee Courses (§ 202*) — Watee Companies — State Régu- 
lation. 

A State commission held without power to order the owner of a water 
System, constructed and operated only to supply résidents on certain lands, 
to connect such System with otlier consumers and furnish them with wa- 
ter, where there was no évidence to warrant a finding ttiat the supply of 
water was more than required to properly serve the consumers for whom 
it was intended. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 276; Dec. Dig. § 202.*] 

In Equity. Suit by Ida A. Van Dyke and Cleve W. Van Dyke 
against W. Paul Geary, Amos W. Cole, and Frank A. Jones, mem- 
bers of the Corporation Commission of the State of Arizona, the Cor- 
poration Commission, and George P. Bullard, Attorney General of the 
State of Arizona, and Norman J. Johnson, County Attorney of Gila 
County, State of Arizona. - On motion for preliminary injunction. 
Granted in part. 

George J. Stoneman and Reese M. Ling, both of Phœnix, Ariz., and 
F. C. Jacobs, of Globe, Ariz., for complainants. 
G. P. Bullard, Atty. Gen., for défendants. 

Before MORROW, Circuit Judge, and DOOLING and SAW- 
TELLE, District Judges, convened under the provisions of section 
266 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 
[Comp. St. 1913, § 1243]). 

SAWTELLE, District Judge. This is an application for an inter- 
locutory injunction, made in pursuance of section 266 of the Judicial 
Code. Complainants and défendants, and each and ail of them, are 
citizens of the state of Arizona, and this suit is one arising under the 
Constitution and laws of the United States, other than those requiring 
diversity of citizenship for fédéral jurisdiction. 

The Arizona corporation commission is a legally constituted board 
of the State of Arizona, exercising quasi judicial, législative, and min- 
isterial f unctions ; the défendants Geary, Cole, and Jones are the duly 
qualified members of said corporation commission; the défendant 
George P. Bullard is the Attorney General of the state of Arizona; 
and the défendant Norman J. Johnson is the county attorney of Gila 
county, Ariz., that being the county wherein is situated the water 
System and other property in controversy herein. 

The complainants, at the town of Miami, Gila county, Ariz., bave 
installed and are operating in the individual name of said Ida A. Van 
Dyke a water System for the purpose of selling and delivering water 
for domestic and commercial use and for fire protection in the said 
town of Miami. Said Ida A. Van Dyke is the sole owner of said wa- 
ter System, which, as is shown by the record herein, was established 
for the sole purpose of supplying the purchasers of land of the Miami 
Townsite Company, a corporation owned by said Ida A. Van Dyke 
and her husband, Cleve W. Van Dyke, with water, and not for the 
purpose of supplying the public generally with water. 

•For other cases see same topic & 9 numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
218 F.— S 
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On October 17, 1913, said Arizona corporation commission, upon its 
own motion, complained of said Ida A. Van Dyke and Cleve W. Van 
Dyke, alleging that they were doing business as a public service cor- 
poration in distributing, delivering, and selling water for domestic and 
commercial use and for fire protection in said town of Miami, that 
the rates and charges for such water were excessive, unreasonable, 
and unjust, and "that the services and classes of service rendered 
by said respondents (complainants herein) to consumers of water in 
the town of Miami are inadéquate, unsatisfactory, and uncertain." 
Said complaint concluded with the prayer that such rates be deemed 
excessive, unreasonable, and unjust, etc., and was signed by said Geary 
and Cole, respectively, commissioners as aforesaid. 

Said respondents were cited to appear before said corporation com- 
mission and make answer to said complaint. In response thereto they 
did appear before said corporation commission and interposed a veri- 
fied plea in bar, denying the right, authority, and jurisdiction of the 
said commission to kssert, or attempt to assert, any right, power, au- 
thority, or jurisdiction over said respondents, or either of them, upon 
the grounds, among others, that they are not, and neither of them are, 
the owners of a water corporation situated in the town of Miami en- 
gaged in doing business as a public service corporation in distributing, 
delivering, and selling water for domestic and commercial use and for 
fire protection in said town of Miami, and are not acting as a cor- 
poration under the laws of the state of Arizona, or any other state, 
or at ail; that the said Ida A. Van Dyke is the sole owner of the 
said water system in said town of Miami, and the water sold and dis- 
tributed was and is distributed by her as an individual and as a nat- 
ural person ; that the said Arizona corporation commission is without 
power or jurisdiction to investigate or control the business so owned 
by the said Ida A. Van Dyke personally, which said plea in bar was 
by said Arizona corporation commission overruled and denied. 

Thereafter, pursuant to notice duly given, said Arizona corporation 
commission proceeded to conduct a hearing based upon the complaint 
theretofore filed, at which hearing respondents were represented by 
counsel, and subsequently, on, to wit, the Ist day of May, 1914, made 
and entered an order: 

"(1) That the respondents constltute a water corporation, ownlng, con- 
trolUng, operating, and managing a water System for compensation in the 
town of Miami, state of Arizona, and are doing business as a public service 
corporation in distributing, delivering, and selling water for domestic, com- 
mercial, and flre uses In said town. 

"(2) That présent and exlstlng rates and charges, and each of them, made, 
malntained, and coUected by said respondents, are unjust, unreasonable, and 
«xeessive" 

— and fixing and prescribing rates to be charged and collected by the 
owner of said water system and by Cleve W. Van Dyke, the man- 
ager thereof. The said Arizona corporation commission, after hear- 
ing ail the évidence, found that said Ida A. Van Dyke was the sole 
owner of said water system. To quote from the opinion handed down 
by said commission : 
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"Some considérable discussion bas ensued relative to the ownershlp of the 
plant. The weight of ail te^timony apparently shows that I. A. Van Dyke is 
the sole owner thereof, and Is doing business as a public service corporation 
in distributing, deliverlng, and selUng water for domestic, commercial, and 
fire use in the town of Miami" 

In due course said Ida A. Van Dyke and Cleve W. Van Dyke filed 
with said Arizona corporation commission a motion for a rehearing 
of the said order, which motion was by said Arizona corporation com- 
mission denied. Thereafter they filed tiieir motion, praying for a sus- 
pension of the opération of the said order for a period of 60 days 
from the date the same became operative, alleging that it was their 
intention to apply to the state courts for a review of said order, and 
further alleging that, unless said order was suspended by said commis- 
sion, they would, "pending the détermination of the issues raised in 
the motion for a rehearing, be SHbject to a fine of not exceeding $5,000 
per day, or to imprisonment for each day during which the pétition for 
a review of said order shall be pending and undisposed of," which 
motion was by said Arizona corporation commission denied. 

On or about the 23d day of July, 1914, and while this case was 
pending in this court, said corporation commission, after a hearing had 
before it, made and entered an order by the terms of which said Ida 
A. Van Dyke was required — 

"immedlately to eonstruct a water main of necessary slze, with proper valves 
and attings, and connect her water system In the town of Miami with the 
consumera of the Live Oak addition to said town, and that she serve ail con- 
sumers in said Live Oak addition with water, charglng the same rate and 
under the same rules as are In force In said town of Miami, and that this or- 
der be carried into efCect within ten (10) days from the date hereof." 

It is claimed that said Live Oak addition is no part of the town of 
Miami, that said water system was equipped and is maintained for the 
sole and only purpose of supplying purchasers of town lots in said 
town of Miami with water, and that the quantity thereof was barely 
sufficient for the needs of the owners and purchasers of lots in Miami 
townsite. 

The complainants herein hâve filed this bill to enjoin the enforce- 
ment of the said orders of said corporation commission. 

1. The jurisdiction of this court is primarily invoked on the ground 
that chapter 90 of the Laws of the First Législature of the state of 
Arizona, now embraced in chapter 11, title 9, Revised Statutes of 
Arizona 1913, is unconstitutional, because the fines and penalties there- 
in prescribed are so severe and cumulative that an enforcement of 
them would work a forf eiture of complainants' property, and in effect 
destroy the right of the complainants to appeal to the courts for the 
purpose of testing either the validity of the law or the reasonableness 
of any order of the corporation commission ; that by this means com- 
plainants are denied the equal protection of the law and due process 
of law, in contravention of their rights under the Constitution of the 
United States and the Constitution of the state of Arizona. 

This is not the first time the jurisdiction of this court has been in- 
voked by reason of the objectionable features of the above statute. 
The same question was presented in the case of Bonbright et al. v. 
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Geary et âl. (D. C.) 210 Fed. 44, and in that case, in referring to the 
contention of the complainants that the pains and penalties of the 
Arizona statutes were so severe and cumulative that the complainants 
could not under the provisions of the statute test the validity of the 
order of the corporation commission without the danger of being sub- 
ject to irréparable damage and absolute ruin, the court, speaking 
through Judge Morrow, said : 

"Thèse allégations of the complalnt and the provisions of the Arizona stat- 
ute to which référence Is made appear to bring this case within the dé- 
cision of the Suprême Court of the United States in Ex parte Toung, 209 U. 
S. 123-144 [28 Sup. Ct 441, 52 U Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. 
Cas. 764] ; but, as the jurisdiction of this'court is otherwise complète, we will 
not stop to discuss that feature of the case." 

We think it unnecessary to go into a lengthy discussion of this ques- 
tion. We hold that this court has jurisdiction of this cause, because 
it învolves the décision of a fédéral question arising under the Consti- 
tution of the United States. 

[1] 2. Let us now consider the above contention that said chapter 
9Ô above ref erred to is unconstitutional. As above stated, the consti- 
tutionality of this act was not considered or passed upon in the case 
of Bonbright et al. v. Geary et al., supra, for the reason that the ju- 
risdiction of this court was otherwise complète. It is admitted that 
the constitutionality of this act has not been passed upon by the Su- 
prême Court of the state of Arizona, and that there is not now pend- 
ing in said court any case involving this question. That being so, this 
court must hear and détermine, not only the question which concerns 
the jurisdiction of this court, but also every other question herein in- 
volved. As was said by the Suprême Court of the United States in 
the case of Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. 
Ed. 359: 

"When the transactions In controversy occurred, and when the case was 
under the considération of the Circuit Court, no construction of the statute 
had been given by the state tribunals contrary to that given by the Circuit 
Court. The fédéral courts hâve an Independent jurisdiction in the adminis- 
tration of state laws, co-ordinate with, and not subordlnate to, that of the 
state courts, and are bound to exercise their own judgraent as to the meaning 
and effect of those lav^s. The existence of two co-ordinate jurisdictions in the 
same territory is peculiar, and the results would be anomalous and incon- 
vénient, but for the exercise of mutual respect and déférence. Since the or- 
dinary administration of the law is carried on by the state courts, it neces- 
sarily happens that by the course of their décisions certain rules are estab- 
lished, which become rules of property and action in the state, and hâve 
ail the effects of law, and which it would be wrong to disturb. * * * Such 
established rules are always regarded by the fédéral courts, no less than by 
the state courts themselves, as authoritative déclarations of what the law is. 
But, where the law has not been thus settled, it is the right and duty of the 
fédéral courts to exercise their own Judgment, as they * * * always do 
in référence to the doctrines of commercial law and gênerai jurisprudence." 

See, also, Foster's Fédéral Practice, vol. 2 (4th Ed.) p. 1266, and 
a long list of cases there cited. 

[2] In considering this question it should be borne in mind that the 
complainants in due time and in good faith filed with said corporation 
commission their pétition for a rehearing on said order so. entered 
by said corporation commission, which was denied. Subsequently 
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they filed theîr pétition for a suspension of said order, to enable them 
to resort to the state courts for the purpose of determining the validity 
and reasonableness of said order. This pétition was also denied. 
The said Act 90 contains the following provisions: 

Section 66: "After any order or décision has been made by the commis- 
sion, any party to tlie action or proceeding, or any stockliolder, or bondholder, 
or other party peeuniarily interested in the public service corporation affected, 
or the Attorney General on behalf of the state, may apply for a rehearlng in 
respect to any matters determlned in said action or proceeding and specifled 
in the application for rehearing, and the commission may grant and hold 
such rehearing on said matters, if in its judgment sufHcient reason therefor 
be made to appear. No cause of action arising ont of any order or décision 
of the commission shall accrue in any court to any corporation or person, 
or the state, unless such corporation or person, or the state, shall bave made, 
before the effective date of said order or décision, application to the commis- 
sion for a rehearing. 

"Such application shall set forth specifically the ground or grounds on 
which the applicant considers said décision or order to be unlawful. No cor- 
poration or person, or the state, shall in any court urge or rely on any ground 
not set forth in said application. Any application for a rehearing made ten 
days or more before the effective date of the order as to which a rehearing is 
sought, shall be either granted or denied before such effective date, or the 
order shall stand suspended until such application is granted or denied. Any 
application for a rehearing made within less than ten days before the effective 
date of the order as to vrhich a rehearing is sought, and not granted within 
twenty days, may be taken by the party making the application to be denied, 
unless the effective date of the order is extended for a period of the pendency 
of the application. If any application for a rehearing be granted without a 
suspension of the order involved, the commission shall forthwith proceed to 
hear the matter with ail despatch and shall détermine the same within twen- 
ty days after final submission, and if such détermination Is not made within 
said time, It may be taken by any party to the rehearing that the order in- 
volved is affirmed. An application for rehearing shall not excuse any corpora- 
tion or person from complying with and obeying any order or décision, or 
any requirements of any order or décision of the commission theretofore , 
made, or operate in any manner to stay or postpone the enforcement thereof , 
except in such cases and upon such terms as the commission may by order di- 
rect. If, after such rehearing and a considération of ail the facts, Ineluding 
those arising since the making of the order or décision, the commission shall 
be of the opinion that the original order or décision or any part thereof is 
in any respect unjust or unwarranted, or should be changed, the commission 
may abrogate, change, or modify the same. An order or décision made after 
such rehearing abrogating, changing, or modifying the original order or dé- 
cision shall hâve the same force and effect as an original order or décision, 
but shall not affect any right or the enforcement of any right arising from 
or by virtue of the original order or décision unless so ordered by the com- 
mission." 

Section 76: "(a) Any public service corporation which violâtes or fails to 
comply with any provision of the Constitution of this state or of this act, or 
which fails, omits or neglects to obey, observe or comply with any order, dé- 
cision, decree, rule, direction, demand or requirement or any part or provi- 
sion thereof, of the commission, in a case in which a penalty has not hereln- 
before been provided for such public service corporation, is subject to a pen- 
alty of not less than one hundred doUars nor more than five thousand dol- 
lars for each and every offense. 

"(b) Every violation of the provisions of this act, or of any order, décision, 
decree, rule, direction, demand or requirement of the commission, or any part 
or portion thereof, by any corporation or person is a sépara te and distinct of- 
fense, and in case of a continuing violation each day's continuance thereof 
Bhall be and be deemed to be a separate and distinct offense. 

"(c) In construing and enforclng the provisions of this act, relating to 
penalties, the acts, omission or failure of any ofiBcer, agent or employé of 
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any public service corporation, actlng withln the scope of his officiai dutles 
or employment, shall in every case be and be deemed to be the act, omission, 
or f allure of such public service corporation." 

Section 77: "Every offlcer, agent or employé of any public service corpora- 
tion, who violâtes or falls to comply with, or procures, aids or abets any vio- 
lation by any public service corporation of any provision of the constitution 
of thls State or of this act, or who fails to obey, observe or comply with any 
order, décision, rule, direction, demand or requirement or any part or pro- 
vision thereof, ot the commission, or who procures, aids, or abets any public 
service corporation in its fa Hure to obey, observe and comply with any such 
order, décision, rule, direction, demand or requirement, or any part or pro- 
vision thereof In a case in which a penalty bas not hereinbef ore been provided 
for such offlcer, agent or employé, is guilty of a misdemeanor and upon con- 
viction thereof Is punlshable by a fine not exceedlng one thousand dollars, or 
by imprisonment in a county jail not exceedlng one year or both such fine 
and imprisonment." 

Section 81: "In case any public service corporation, corporation or persou 
shall fail to observe, obey or comply with any order, dedslon, rule, régulation, 
direction, demand or requirement, or any part or portion thereof, of the com- 
mission or any commissloner, such public service corporation, corporation 
or person shall be in contempt of the commission and shall be flned by the 
commission a sum not less than one hundred dollars nor more than flve thou- 
sand dollars, to be recovered before any court of compétent jurisdlction, in 
thls state. 

"Procédure had in such contempt proceedlngs shall be the same as in courts 
of record in thls state. The remedy prescribed In thls section shall not be a 
bar to or afCect any other remedy prescribed in this act, but shall be cumula- 
tive and in addition to any such other remedy or remédies." 

Section 74: "(a) Thls act shall not hâve the effect to release or waive any 
right of action by the state, the commission, or any person or corporation for 
any right, penalty or forfeiture which may hâve arlsen ol: acerued or may 
hereafter arise or accrue under any law of thls state. 

"(b) Ail penalties accruing under thls act shall be cumulative of each 
other, and a suit for the recovery of one penalty shall not be a bar to or af- 
fect the recovery of any other penalty or forfeiture or be a bar to any crlm- 
inal prosecutlon against any public service corporation, or any offlcer, director, 
agent or employé thereof, or any other corporation or person, or be a bar 
to the exercise by the commission of its power to punish for contempt." 

Section 67: "(h) L'pon final hearing the court shall enter judgment affirm- 
ing, modifying, or setting aside the order or décision of the commission. The 
provisions of the gênerai laws of thls state relatlng to trials of causes, so far 
as applicable, and not in confllct with the provisions of thls act, shall apply 
to proceedlngs instltuted in the courts of thls state under the provisions of 
this section. No court of this state shall hâve jurisdlction to enjoln, restrain, 
suspend or delay any order or décision of the commission, or to enjoln, restrain 
or interfère with the commission in the performance of its officiai duties, and 
the rules, régulations, orders or decrees flxed by the commission shall remaln 
in force pendlng the décision of the courts ; provided, that the writ of man- 
damus shall lie from the Suprême Court to the commission in ail proper cases. 

"Section 68: "AU rules, régulations, orders, charges and decrees of the 
commission shall remaln In full force and efCect pendlng a final décision of 
the court with référence thereto. No order staylng, restralning or suspendlng 
any order, rule, régulation, charge, or decree of the commission shall be made 
by any court of thls state." 

Article 15, § 17, of the Constitution of the state of Arizona, pro- 
vides as follows: 

"Nothing herein shall be construed as denying to public service corporations 
the right of appeal to the courts of the state from the rules, régulations, or- 
ders, or decrees flxed by the corporation commission, but the rules, régula- 
tions, orders, or decrees so flxed shall remaln in force pendlng the décision 
of the courts." 
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In the Young Case, supra, the Suprême Court of the United States 
"had before it the statutes of the state of Minnesota, the provisions of 
which are almost identical with Act 90, known as the Arizona Public 
Service Corporation Act, and in that case the court held that the Min- 
nesota statutes were unconstitutional, without regard to the question 
■of the insufficiency of the rates prescribed. That décision of the Su- 
prême Court is controlHng and décisive of the question now before 
us. In that case it is stated that the railroad and warehouse commis- 
sion of the State of Minnesota "made an order fixing the rates for 
the various railroad companies for the carriage of merchandise be- 
tween stations in that state of the kind and classes specified in what is 
known as the 'Western Classification,' " which order materially re- 
duced the rates theretofore existing. The laws of that state (Revised 
Laws of Minnesota, § 1987) provided: 

"That any common carrier who vlolated the provisions of that section or 
willfully suffered any such unlawful act or omission, when no spécifie pen- 
alty Is imposed therefor, 'if a natural person, shall be guilty of a gross mis- 
demeanor, and shall be punlshed by a fine of not less than twenty-five hun- 
dred dollars, nor more than flve thousand dollars for the flrst offense, and 
not less than flve thousand dollars nor more than ten thousand dollars for 
each subséquent offense ; and, if such carrier or warehouseman be a corpora- 
tion, it shall forfeit to the state for the flrst offense not less than twenty-five 
hundred dollars nor more than flve thousand dollars, and for each subséquent 
offense not less than flve thousand dollars nor more than ten thousand dol- 
lars, to be recovered in a civil action' " 

— which said statute covers disobedience to the orders of the commis- 
sion. Soon after the création of said commission, the Législature of 
said state passed an act (Laws Minn. 1907, c. 97 [Gen. St. 1913, §§ 
4288, 4289]) fixing two cents a mile as the maximum passenger rate 
to be charged by the railroads in that state. It was provided in that 
act that: 

"Any railroad company, or any offlcer, agent, or représentative thereof, who 
shall violate any provision of thls act shall be guilty of a felony and, upon 
conviction thereof, shall be punished by a fine not exceeding five thousand 
(5,000) dollars, or by imprisonment in the state prison for a perlod not ex- 
ceeding flve (5) years, or both such fine and Imprisonment." 

Section 6 of said act (Laws Minn. 1907, c. 232 [Gen. St 1913, § 
4303])— 

^'dlrected that every railroad company In the state should adopt and publlsh 
and put Into rffect the rates specified in the statute, and that every oflicer, 
director, traflle manager or agent or employé of such railroad company should 
cause the adoption, publication and use by such railroad company of rates 
not exceeding those specified In the act; 'and any offlcer, director or such 
agent or employé of any such railroad company who violâtes any of the 
provisions of this section, or who causes or counsels, advises or assists any 
euch railroad company to violate any of the provisions of thls section, shall 
be guilty of a misdemeanor, and may be prosecuted therefor In any eounty 
Into which Its railroad extends, and in which it bas a station, and upon a 
conviction thereof be punished by Imprisonment in the eounty jall for a period 
not exceeding ninety days.' " 

In that case, as in the one at bar, it was contended that the penalty 
provisions of said laws attacked were violative of the fourteenth 
amendment of the Constitution of the United States. The Suprême 
Court in considering this question said: 
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"Another fédéral question Is the alleged Tineonstltutlonallty of thèse acts 
because of the enormous penalties denounced for their violation, which pre- 
vent the railroad eompany, as alleged, on any of its servants or employés, f rom 
resorting to the courts for the purpose of determining the validity of such 
acts. The contention is urged by the complainants in the suit that the eom- 
pany Is denied the equal protection of the laws and its property is liable to 
be taken without due process of law, because it is only allowed a hearing upon 
the clalm of the unconstitutlonality of the acts and orders in question, at 
the risk. if mistaken, of being subjected to such enormous penalties, resulting 
in the possible confiscation of its whole property, that rather than take such 
risks the eompany would obey the laws, although such obédience mlght also 
resuit in the end (though by a slower process) in such confiscation. * * * 
Corning to the inquiry regardlng the alleged invalidity of thèse acts, we take 
up the contention that they are invalid on their face on account of the pen- 
alties. For disobedience to the freight act the officers, directors, agents and 
employés of the eompany are made guilty of a misdemeanor, and upon con- 
viction each may be punished by Imprisonment in the county Jail for a period 
not exceeding 90 days. Eaeh violation would be a separate offense, and, there- 
fore, might resuit In imprisonment of the varlous agents of the eompany 
who wouid dare disobey for a term of ninety days for eaeh offense. Disobedi- 
ence to the passenger rate act renders the party guilty of a felony and sub- 
Ject to a fine not exceeding $5,000 or imprisonment in the state prison for a 
period not exceeding 5 years, or both fine and imprisonment. The sale of 
each ticket above the price permitted by the act would be a violation thereof. 
It would be difiicult, if not impossible, for the eompany to obtain ofiicers, 
agents, or employés willing to carry on its affaira, except in obédience to the 
act and ordeïs in question. The eompany itself would also, in case of dis- 
obedience, be liable to the immense fines provided for in violating orders of 
the commission. The eompany, in order to test the validity of the acts, 
must find some agent or employé to disobey them at the rIsk stated. The nec- 
essary effect and resuit of such législation must be to preclude a resort to 
the courts (either state or fédéral) for the purpose of testing Its validity. The 
officers and employés could not be expeeted to disobey any of the provisions 
of the acts or orders at the risk of such fines and penalties being imposed up- 
on them, in case the court should décide that the law was valid. The re- 
suit would be a déniai of any hearing to the eompany. The observations up- 
on a simllar question made by Justice Brewer in Cotting v. Kansas City 
Stockyards Company, 183 TJ. S. 79, 99, 100, 102 [22 Sup. Ct. 30, 46 L. Ed. 92] 
are very apt. At page 100 he stated: 'Do the laws secure to an individual 
an equal protection when he is allowed to come into court and make his elaim 
or défense subject to the condition that upon a failure to make good that 
claim or défense the penalty for such failure either appropriâtes ail hls prop- 
erty or subjects him to extravagant and unreasonable loss?' Agaln, at page 
102, he says: 'It Is doubtless true that the state may Impose penalties, such 
as will tend to compel obédience to Its mandates by ail, indlviduals or corpo- 
rations, and If extrême and cumulative penalties are imposed only after there 
has been a final détermination of the validity of the statute, the question 
would be very différent from that hère presented. But when the Législa- 
ture, in an effort to prevent an Inquiry of the validity of a particular stat- 
ute, so burdens any challenge thereof in the courts that the party affected is 
necessarily constralned to submit rather than take the chances of the penal- 
ties imposed, then it becomes a serlous question whether the party is not de- 
prlved of the equal protection of the laws.' The question was not deeided in 
that case, as It went off on another ground. We hâve the same question now 
before us, only the penalties are more severe In the way of fines, to which is 
added, In the case of officers, agents, or employés of the eompany, the risk of 
imprisonment for years as a common félon. • ♦ • We hold, therefore, 
that the provisions of the acts relating to the enforcement of the rates, either 
for freight or passengers, by Imposing such enormous fines and possible im- 
prisonment as a resuit of an unsuceessful effort to test the validity of the 
laws themselves, are unconstitutional on their face, without regard to the 
question of the Insufflclency of those rates." 
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See, also, Missouri Pacific Ry. Co. v. Tucker, 230 U. S. 240, 33 
Sup. Ct. 961, 57 h. Ed. 1507; Waters-Pierce Oil Co. v. Texas, 212 
U. S. 86, 29 Sup. Ct. 220, 53 L. Ed. 417; Standard Oil Co. v. Mis- 
souri, 224 U. S. 270, 32 Sup. Ct. 406, 56 L. Ed. 760, Ann. Cas. 1913D, 
963; Bonbright et al. v. Geary et al. (D. C.) 210 Fed. 44. 

On the authority of thèse cases and on principle we are of the opin- 
ion, and so décide, that said Act 90 of the First Législature of the 
State of Arizona imposes such penalties and imprisonment as to prac- 
tically deprive the çomplainant of the right to appeal to the court to 
deterrnine the vahdity of the law and the orders of the corporation 
commission, and is therefore unconstitutional in that particular. 

[3] 3._ Complainants' contention that the order of the corporation 
commission is confiscatory présents a mixed question of law and fact. 
The question is: Are the rates in question so palpably unreasonable 
and unjust as to amount to a taking of complainants' property without 
compensation? If so, this court will grant rehef ; otherwise, the rates 
must stand. At the hearing before the corporation commission which 
was had the llth day of December, 1913, complainants were repre- 
sented by counsel, and given a fair and full opportunity to be heard, 
and to introduce testimony regarding the value of said water System, 
and the property used and useful in connection therewith; but com- 
plainants, relying on their contention that said corporation commission 
had no jufisdiction over complainants and said utility, failed to intro- 
duce any such testimony, and refused to recognize the validity of the 
investigation then being conducted. It is contended by the respond- 
ents herein that, as complainants did not offer any such évidence be- 
fore the commission, therefore they ought not to be allowed to say 
now that the valuation placed upon said property for rate-making 
purposes was not a fair valuation. We cannot adopt this contention. 
This question arose in the case of San Joaquin Co. v. Stanislaus Coun- 
ty, which went up to the Suprême Court of the United States f rom this 
(the Ninth) circuit, and in that case the Suprême Court said : 

"It was suggested to be sure atthe argument that it does not appear that 
the plaintifl: ofîered any évidence as to water rights at the hearing before 
the supervisors, and therefore it ought not to be allowed to complain now 
that nothing was allowed for them. But this evidently is an afterthought. 
In gênerai, a party may wait until a law is passed or régulation is ruade and 
then insist upon his constitutional rights." 233 U. S. 459, 34 Sup. Ct. 653, 58 
li. Ed. 1041, and cases cited. 

[4] While this is true, and while a person is not concluded by the 
failure to offer testimony, still it would seem but fair to the commis- 
sion and to the judges, who are called upon to pass upon the justness 
and reasonableness of the rates upon an application for an injunction 
pendente lite, that they should at least f urnish to the commission a full 
list of their property, and otherwise aid them in their efforts to fairly 
inventory and appraise the same. As an illustration, in this case it is 
not pretended that any mention whatever was made of the alleged 
water right during the investigation, and the commission was not even 
requested to include it in their estimate of the value of the property for 
rate-making purposes. As was said by the Suprême Court of the 
United States while discussing a similar case: 



122 218 FEDERAL REPORTER 

"If a Company of thls kind chooses to décline to observe an ordlnance of 
thls nature and prefers rather to go Into court with the clalm that the ordl- 
nance is unconstitutional, It must be prepared to show to the satisfaction 
of the court that the ordlnance would necessarily be so confiscatory in Its ef- 
fect as to violate the Constitution of the United States." Knoxville v. Water 
Co., 212 U. S. 1, 16, 29 Sup. Ct. 148, 153 (53 L. Ed. 371). 

The record in this case shows that prior to the 28thday of Novem- 
ber, 1911, Ida A. Van Dyke and Cleve W. Van Dyke "organized a 
corporation under the laws of Arizona known as the Miami Tbwnsite 
Company, which said townsite company purchased a tract pf land for 
the purpose of establishing a town thereon, and caused said tract of 
land to be surveyed into lots, blocks, streets, and alleys, and established 
a townsite business ; that said land so purchased by the said Miami 
Townsite Company is the same land upon which is now situated a 
part of the town of Miami in Gila county, state of Arizona ; that in 
order to facilitate the establishment of said town, and to sell and dis- 
pose of lots of land therein, and to provide the purchasers of lots 
within said town with water, and to protect the inhabitants thereof 
against damage and loss by fire, the said I. A. Van Dyke, in connection 
with said townsite business, established and developed a water system 
known as the I. A. Van Dyke water system upon the land within the 
town of Miami and adjacent thereto, which said system is connected 
with the wells of water owned by said I. A. Van Dyke ; that said Sys- 
tem so established by the said I. A. Van Dyke was established, and is 
now being conducted by her, for the sole purpose of supplying purchas- 
ers of land of the Miami Townsite Company who might réside there- 
on, with water for domestic, commercial, and fire uses, and was not 
established for the purpose of supplying the public generally with wa- 
ter ;" that said Ida A. Van Dyke bas also acquired certain other prop- 
erty, which she allèges is used and useful in connection with the opér- 
ation of said water system, consisting of 189.7 acres of land, 60 acres 
of which it is claimed constitute a water basin, and 129.7 acres of which 
constitute a watershed, and the aggregate value of which is $73,720; 
also certain strips of land from two to four feet in width in the said 
town of Miami, through and upon which the mains and latéral pipes 
of said water System are laid in Miami townsite, and the strips of land 
reserved for future use in the laying of mains and latéral pipes, of the 
alleged value of $43,884.34; also a water right of the alleged value of 
$20,000. The first work was donc on this water system in the year 
1909. The water in the vicinity of Miami is developed by means of 
sinking wells and pumping. The testimony shows that the supply is 
limited, and that it has been necessary to sink and develop several 
wells before an adéquate supply for the needs of said town could be 
developed. As the town grew, ^aid water system was enlarged, and 
the water mains and laterals were extended. 

The opinion and order of the corporation commission was based 
upon the évidence introduced at said hearing, including an inyentory 
and appraisal of the property of the water system made by the engineer 
of the commission, and said order recites that "no comparisons of 
value can be made, because it is impossible to develop the book value 
(of the plant) or the historical value from the company's (meaning the 
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complainants') records." No balance sheet had ever been rendered, 
and the bocks and accounts of the water company had not been bal- 
anced since December, 1910. The commission then proceeded from the 
data available to place a valuation upon the water plant and the sev- 
eral units thereof for rate-making purposes at the sum of $40,105. In 
arriving at thèse figures the commission allowed 3^ per cent, for dé- 
préciation, and $3,500 for the working capital. 

The testimony further shows that the commission found that the 
office force, in addition to handling the accounts of the water company, 
also handled the office work of the Miami Téléphone Company, Miami 
Townsite Company, and Miami Electric Light Company, and estimated 
that, of the total expense of doing this work, $1,251.44 should be charg- 
ed to the water system. Thereupon the commission by its order can- 
celed the then existing rates, and in lieu thereof installed the rates 
now in question, which the commission estimated would net the com- 
plainants $4,010.50 as interest and as a fair return upon ail of the 
water company's tangible and intangible assets represented by the prop- 
erty on hand October 1, 1913. 

As above stated, it is complained that the corporation commission 
failed to include in the property of the said water system, or consider 
or allow, a large tract of land containing about 189 acres. It is true 
that -the commission did not allow anything for this property, and their 
reasons theref or are stated in their opinion, as foUows : 

■"The contention of the company that the hlUs forming the banks of the 
main stream and small tributary guiches should be Included in the valua- 
tion, on the ground that such Ulls divert water Into the main channel, is not 
consldered by this commission. No effort of the company could prevent wa- 
ter being so diverted, and it seems that the snowbanks of the Final Mountains 
or the clouds could attain the same éléments of value. The company offered 
no direct évidence as to the value of real estate, and the testimony of the wit- 
ness Mackey appears not to hâve been controverted." 

The company allèges that this tract of land was of the value of more 
than $38,400. In the affidavits submitted by complainants the same is 
valued at $73,720. It will be observed from an examination of thèse 
affidavits, especially those of h. F. Fletcher and A. Reid, both of whom 
are dealers in real estate, and both of whom fixed the value at exactly 
the same figure, that they did not place a value upon this land for wa- 
ter purposes, or show how or in what manner it was worth $73,720 
when used in connection with said water system. They simply valued 
the land itself , regardless of the use to which it had been or might be 
put; in other words, they gave the total value of the land, and in 
arriving at that value they stated : 

"I arrlved at my estlmate of said valuation and base the same upon the 
sale of real estate of the same or eimilar character in the vicinity of said 
land." 

So far as the records show, this land might be underlaid with val- 
uable minerai deposits, or it might be valuable for residential or other 
purposes, and it seems absurd to ask that they be allowed to require 
the consumers of water in the townsite of Miami to pay a return upon 
the actual value of this land, independent of its value when used as ^ 
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part of, or in connection with, said water system, and we do not find 
anything in the record which shows its value when so used, if it has 
ever been so used. It was stated in argument, and not dênied, that 
the title to the land was acquired under the minerai laws of the United 
States. Suppose the complainants had gone back to the top of the 
Final Mountains, and acquired twice or thrice the area now owned 
by them; would it be contended that because thèse vast areas form 
a part of the watershed, and the water finds its way ultimately into 
the complainants' wells, that an allowance should be made for ail such 
property? We think not, and believe that the corporation commis- 
sion did not err when it refused to make an allowance for this prop- 
erty. 

We are likewise of the opinion that the commission properly dis- 
allowed the claim for $20,000 for a water right. The affidavits sub- 
mitted do not give a definite description of the alleged water right, and 
on the évidence submitted we are not able to détermine whether in 
fact the complainants hâve made a légal appropriation of either un- 
derground or flood waters. 

It is next claimed that complainants are entitled to an allowance 
of $43,884.34 on certain strips of land in Miami from 2 to 4 feet wide 
through and upon which the water mains and latéral pipes of the 
System are laid, and other strips of like width so located and reserved 
for future use in the laying of pipes. Thèse strips seem to hâve been 
acquired by Ida A. Van Dyke by purchase from the townsite Com- 
pany. Pretermitting any considération of the right of that company 
to thus dispose of any part of the streets in Miami, it is certainly true 
that thèse strips could be of value, so far as this case is concerned, 
only as a means of extending the pipes. It could hâve no value as 
résidence or business property, for it was in the streets, and subject 
to the servitude of public passage, and no structure could be placed on 
it which would interfère with the right of the public. We think the 
corporation commission committed no error in rejecting such claim. 
As shown by the affidavits of witnesses R. G. Thomas and L. F. 
Fletcher, thèse values were secured by a careful tabulation made as 
f ollows : 

"The rights of way for the water mains are four feet In width, the rlghts 
of way for the laterals are two feet In width, and the value of the rights of 
way were determined upon the basls of the value of abuttlng property, the 
amount of value of the abuttlng property being determined in ail Instances 
upon the basis of a valuatlon placed upon sald property by the county as- 
sessor for the year 1914. This method was used In ail parts of the town- 
site, with the exception of a proportionately small area in the western part 
of the townsite. In this western portion the assessor had failed to place a 
valuation upon this section in lots and blocks, but Included the valuation with 
other property. Upon this portion I made my own estimâtes of value, based 
upon the assessor's valuation of other prollerty. In securing the unit of value, 
the number of square feet of the abuttlng property was determined, and the 
assessed valuation placed thereon by the assessor was divided by the number 
of square feet area. This unit value was then used as a factor in flnding the 
value of the abuttlng right of way, by multiplying the number of square feet 
In the abuttlng right of way by the unit value. The areas of the lots and the 
areas of the rights of way were determined by Englneer Thomas, and the 
values of the property determined by the county assessor and myself." 
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According to this method of arriving at the valuation to be placed 
on said rights of way, etc., should the property along any of the streets 
in Miami ever reach the price of $1,000 per front foot, the value of 
thèse strips of land or rights of way would increase proportionately, 
and the consumers of water in the town of Miami would naturally 
hâve to pay for their water such rates as would bring a fair return 
upon the increased valuation. 

It is aiso claimed that the commission failed to allow anything for a 
spur track, of the value of $500, and several other items of small 
value ; but as thèse items are too small to produce any material effect 
in the amount of the gross aggregate, this would not affect the ques- 
tion of the reasonableness of the rates fixed and to be charged, and we 
think it unnecessary to go into détails regarding them. 

Complainants' counsel cite the case of Bonbright et al. v. Geary et 
al., supra, in which this court said: 

"The Inqulry wUl also be aided by another rule, that if the valuation of 
any one of the uecessary éléments of the public service plant is fixed by the 
rate-making authoritîes at an amount unjustly and unreasonably low in a sub- 
stantlal amount, or if the value of an élément of substantial value used and 
useful in maintaining or operating such a plant is entirely omitted by the 
rate-fixing authority, such unreasonable and unjust valuation or omission of 
valuation is the taking of private property for a public use without just com- 
pensation." 

We hâve carefully examined the évidence submitted, and we do not 
fînd therefrom that the corporation commission omitted from its esti- 
mate of the valuation placed upon the property for rate-making pur- 
poses any élément of substantial value which should hâve been in- 
cluded therein. 

[5] 4. The next and perhaps the most important question for con- 
sidération is whether the complainant Ida A. Van Dyke, individual 
owner of a water plant, is included within the provisions of the Con- 
stitution and laws of the state of Arizona providing for the régulation 
of charges of public utilities such as are involved in this case. We 
think she is. We are also of the opinion that the corporation com- 
mission was clearly within its jurisdiction in prescribing rates and 
charges to be made and collected by said complainant Ida A. Van 
Dyke for water furnished to the inhabitants of the town of Miami. 
The statute in question uses this language : 

"The term 'water corporation,' when used In this act, includes every cor- 
poration or person, their lessees, trustées, receivers or trustées appolnted by 
ajiy court whatsoever, owning, controlling, operating, or managing any water 
System for compensation within this state." 

Manifestly complainant is within this définition. But it is insisted 
that the Constitution of the state of Arizona bas defined what is a 
corporation, and that such définition cannot be extended by the Lég- 
islature, nor can the Législature déclare that corporations may consist 
of members not specifically named in the Constitution. The provisions 
of the Constitution which are said to be controlling are the f ollowing : 

Article 14, § 1, which is as follows: 

"The term 'corporation,' as used in this article, shall be construed to in- 
clude ail associations and joint-stock companies having any powers or priv- 
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lièges of corporations not possessed by Indlviduals or copartnershlps, and cor- 
porations shall hâve the rlght to sue and shall be subject to be sued, in ail 
courts, In llke cases as natural persons." 

Article 15, § 2, provides: 

"AU corporations other'than municipal engagea in carrylng persons or 
property for hlre, or in furnishlng gas, oll, or electricity for llght, fuel, or 
Power, or in furnishing water for irrigation, flre protection, or other public 
purposes, » * • shall be deemed public service corporations." 

And article 15, § 3, provides: 

"The corporation commission shall hâve full power to, and shall, prescrlbe 
just and reasonable classifications to be used, and just and reasonable rates 
and chargés to be made and collected, by public service corporations withln 
the State for service rendered therein, and make reasonable rules, régulation?, 
and orders, by.vi'hich such corporations shall be governed in the transaction 
of business withln the state. * * • " 

By subdivision (Z) of said Act 90, known as the Public Service Cor- 
poration Act, the term "public service corporation" is defined as in- 
cluding every water corporation. There is nothing in the Constitution 
which forbids the Législature from declaring that a person who en- 
gages in furnishing water for compensation to a town or city, or to 
the inhabitants thereof, shall not be considered, called, and treated as 
a corporation. There is nothing conflicting in the provisions of the 
Constitution and the statute. This is not a case of an expansion of 
a constitutional provision by the Législature, but a définition by the 
Législature which is consistent with the provisions of the Constitution. 
There is, moreover, another provision of the Constitution which bas 
an important bearing on this case. Article 15, § 6, is as follows: 

"The lawmaklng power may enlarge the powers and extend the dutles of 
the corporation commission, and mai? prescrlbe rules and régulations to gov- 
ern proceedings instituted by and bef ore It ; but, until such rules and régula- 
tions are provided by law, the commission may make rules and régulations to 
govern such proceedings." 

It is contended that the Législature is not authorized to define the 
terms used in the Constitution. Why not? If such a définition is 
not inconsistent with the plain purpose and spirit of the other provi- 
sions of the Constitution, we think it may. In our opinion it is per- 
fectly consistent and compétent for the Législature to provide that a 
water corporation is a public service corporation withîn the meaning 
of the law. This construction of the Constitution and the statutes is 
supported by well-defined rules of construction. Some of thèse rules 
are stated in the opinions of the Suprême Court of the United States 
as follows: 

"There is a presumptlon against a construction which would render a stat- 
ute inefCective or Inefflcient, or which 'would cause grave public injury or even 
Inconvenience." Bird v. United States, 187 U. S. 118, 124, 23 Sup. Ot 42, 44 
(47 L. Ed. 100). 

"To adopt such a construction would put a stop to the ordinary business of 
life. The language of the act, if construed literally, evidently leads to au 
absurd resuit. If a llteral construction of the words of a statute be absurd, 
the act must be so construed as to avoid the absurdity. The court must re- 
etrain the words. The object designed to be reached by the act must limit 
and control the llteral import of the terms and phrases employed." Holy 
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Trinlty Church v. United States, 143 U. S. 457, 460, 12 Sup. Ct. 511, 512 (36 
L. Ed. 226). 

See, also, United States v. Kirby, 7 Wall: 482, 486, 19 L. Ed. 278. 

"AU laws should recelve a sensible construction. General terms should be 
so Umlted in their application as not to lead to Injustice, oppression, or an 
absurd conséquence. It will always, therefore, be presumed that the Légis- 
lature Intended exceptions to Its language whleti would avoid results of this 
character. The reason of tbe law in sucli cases should prevall over its let- 
ter." Holy Trinlty Church v. United States, 143 U. S. 457-461, 12 Sup. Ct. 
511, 512 (36 L. Ed. 226). 

"The duty of the court, being satisfled of the intention of the Législature, 
clearly expressed in a constltutlonal enaetment, is to give effect to that inten- 
tion, and not to defeat it by adhering too rlgldly to the taere letter of the 
statute, or to technlcal rules of construction." Oates t. National Bank, 100 
U. S. 239, 244, 25 L. Ed. 580. 

"And it is a gênerai rule, without exception, in construing statutes, that 
effect must be given to ail their provisions if such a construction is consistent 
with the gênerai purposes of the act and the provisions are not necessarlly 
conflicting. AU aets of the Législature should be so construed, if practicable, 
that one section will not defeat or destroy another, but explaln and support 
it. When a provision admits of more than one construction, that one will be 
adopted which best serves to carry ont the purposes of the act." Bemier v. 
Bemier, 147 U. S. 242, 246, 13 Sup. Ct. 244, 245 (37 L. Ed. 152). 

Black, in discussing this question, quotes Judge Story as follows: 

"Every word employed in the Constitution is to be expounded in its plain, 
obvious, and common sensé, unless the context furnishes some ground to con- 
trol, qualify, or enlarge it. Constitutions are not designed for metaphysical 
orlogieal subtllities, for nicetles of expression, for critical propriety, for elab- 
orate shades of meaning, or for the exercise of philosophlcal acuteness or ju- 
dicial research. They are instruments of a practical nature, founded on the 
common business of human Ijfe, adapted to common wants, designed for com- 
mon use, and fitted for common understandtngs. The people make them, the 
people adopt them, the people must be supposed to read them, with the help 
of common sensé, and cannot be presumed to admit in them any recondite 
meaning or any extraordinary gloss." Black on Interprétation of Laws (2d 
Ed.) p. 33. 

"A définition incorporated in a statute is as much a part of the act as any 
other portion. It is Imperatlve. 'The right of the Législature to prescribe 
the légal définitions of its own language must be conceded.' 'The right of 
the Législature enacting a law to say in the body of the act what the lan- 
guage used shall, as there used, mean, and what shall be the légal efCect and 
opération of the law, is undoubted.' " Id. pp. 269, 270. 

"A statute should therefore be read with référence to its leadlng idea, and 
its gênerai purpose and intention should be gathered from the whole act, and 
this prédominant purpose will prevall over the literal import of particùlar 
terms or clauses, if plainly apparent, operating as a limitation upon some and 
as a reaston for expanding the signification of others, so that the interpréta- 
tion may accord with the spirlt of the entire act, and so that the policy and 
object of the statute as a whole may be made effectuai and operative to the 
widest possible extent. Moreover, the reading of -the statute as a whole will 
often afCord the means of correcting apparent mistakes in the wording of par- 
ticùlar parts." Id. pp. 320, 321. 

The authorities sustaining this construction of the statute might be 
multiplied, but we deem the above sufficient. It seems to us to be 
giving a very narrow and technical construction to the provisions of 
the Constitution and the statute to say that it would not include per- 
sons, because such a définition is found in the statute, but is absent 
from the Constitution. It would seem to render the (îïonstitution in- 
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effective, and would, to a great extent, defeat the bénéficiai purposes 
ofthe statute and the practical ends which it is intended to accom- 
plish. There would be no difficulty whatever in a corporation trans- 
ferring its property to an individual, and thus destroy the jurisdiction 
of the corporation commission. Such a construction would therefore 
resuit in defeating the statute entirely until the Constitution could be 
amended to conform to such a view. We are therefore of the opinion 
that under the Constitution and the statutes passed in exécution of it 
the complainant Ida A. Van Dyke is subject to the statute and the ju- 
risdiction of the corporation commission. 

[6] 5. It is also contended by complainants that that portion of 
said act which purports to confer power upon said corporation com- 
mission to investigate individuals engaged in public service enterprises 
is unconstitutional and void, because the subject of the investigation 
of individuals contained in the body of the act is not mentioned in the 
title. In support of this contention, complainants cite section 13, sub- 
division 2, article 4, of the Constitution of the state of Arizona, which 
is as f ollows : 

"Every aet shall embrace but one subject and matters properly connected 
therewith, which subject shall be expressed in the title; but if any subject 
shall be embraced in an act which shall not be expressed in the title, such act 
shall be void only as to so niuch thereof as shall not be embraced in the title." 

The opinion formed and expressed by the court on the question next 
preceding this one, and the authorities cited in support thereof, might 
be deemed a sufficient answer to this contention; however, we will 
consider it briefly : 

The question is : Does this act violate article 4 of the Constitution 
of the state of Arizona? Does it embrace more than "one subject 
and matters properly connected theremth"? We think not. A similar 
provision is contained in the Constitutions of most of the states of 
the Union, and has been repeatedly construed by the state courts, as 
well as by the Suprême Court of the United States. We need cite 
only a few of the cases on the subject. 

In the case of Montclair v. Ramsdell, 107 U. S. 147, 2 Sup. Ct. 
391, 27 L. Ed. 431, the latter court, in construing a similar provision 
in the Constitution of the state of New Jersey, said : 

"The purpose of this eonstitutlonal provision was declared by the Suprême 
Court of New Jersey in State v. Town of Union, 33 N. J. Law, 350, to be 'to 
prevent surprise upon legislators by the passage of bllls, the object of which 
Is not Indicated by thelr tltles, and also to prevent the comJ)mation of two 
or more distinct and unconnected matters in the same bill.' Further, said 
the court: 'It is not Inten4ed to prohiblt the uniting in one bill of any num- 
ber of provisions having one gênerai object fairly indicated by its title. The 
unity of the object must be sought In the end which the législative act pro- 
poses to accomplish. The degree of particularity which must be used in the 
title of an act rests in législative discrétion, and Is not defined by the Con- 
stitution. There are many cases where the object might with great pro- 
priety be more speciflcally stated, yet the generality of the title will not be 
fatal to the act, if by falr intendment It can be connected with it.' » * * 
And the doctrines of the New Jersey court are in harmony with décisions of 
the highest courts of other states when construing similar provisions in the 
Constitutions of their respective states. See authorities cited in Cooley's 
Const. Lim. 146, note 1." 
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A like provision of the Constitution of the state of Illinois was con- 
sidered by the Suprême Court of the United States in the case of 
Jonesboro City v. Cairo & St. Louis R. R. Co., 110 U. S. 192, 4 Sup. 
Ct. 67, 28 ly. Ed. 116. In that case the Suprême Court quoted with 
approval an opinion of the Suprême Court of Illinois, as follows: 

"It was held In Johnson v. People, 83 111. 431, that the Constitution 'does 
not requlre that the subjeet of the Mil must be specifically and exactly ex- 
pressed in the title ; hence we conclude that any expression In the tltle whlch 
calls attention to the subject of the bill, although in gênerai terms, Is ail that 
is requlred.' People v. Lowenthal, 93 111. 191." 

That such a constitutional requirement should be construed liberally 
is well settled: 

"In most of the states, the Constitution provides that no act of the Législa- 
ture shall embrace more than one subject, and that such subject shall be 
expressed in the title of the act This provision Is mandatory, and if it is 
disregarded, the whole statute, or any separable part of It not embraced 
within the title, will be rejected as unconstitutional. But this requirement is 
construed Wberally, and the courts are unwilling to defeat or embarrass lég- 
islation Tyy putting too strained or technical a construction upsn this clause 
of the Constitution." Black's Constitutional Lave, § 107, p. 286. 

"In regard to the degree of particularity required in the title of a statute, 
it Is the aceepted doctrine that it is sufflcient if the title describes, with adé- 
quate clearness, the gênerai purpose and scope of the act. It need not amount 
to an index or epitome of the statute, nor is it necessary that the title should 
set forth the modes, means, and instrumentalities provided in the law for 
Jts administration and enforcement. For example, a law incorporatlng a 
city, or one granting franchises to a business corporation, or one relating to 
the gênerai subject of élections, or one regulating the manufacture and sale 
of intoxicating liquors, or one providing a gênerai system of taxation for the 
State, wlU eontain a great number of detailed and spécifie provisions. But i{ 
they ail relate to the gênerai suiject-matter of the act, and are ail germané 
to its gênerai purpose, it is not necessary that each should be mentioned in 
the title. In ail such cases, a gênerai and comprehensive title will meet the 
requirement of the Constitution." Id. p. 286, 287. 

Ail that is required of the title to a statute is that it cover the gên- 
erai matter or subject of its provisions. To require every détail of its 
provisions to appear in the title of an act would be to enlarge the title 
into an amplified synopsis, which obviously is not within its province. 
While it is true that this act contains a great number of detailed pro- 
visions, still we think that they are ail germane to its gênerai purpose. 
and that the manifest intent of the Législature and the construction 
of the words of the act are in favor of the law ; that the title of the 
act embraces "but one subject and matters properly connected there- 
with." 

"Every statute consists of the letter and the splrit, and by coœparing the 
différent parts with each other, from the title to the last sentence, it is found 
to be its own best exposition." 4 Inst. 424. 

[7] 6. The order made and entered by the corporation commission 
on the 23d day of July, 1914, directing the complainant Ida A. Van 
Dyke to "connect her water system in the town of Miami with the 
consumers in the Live Oak addition to said town, and that she serve 
the consumers of said Live Oak addition with water," was, under the 
facts of the case, in excess of its powers, and complainant is entitled 
to hâve an injunction against the enforcement of such order, especially 
218 F.— 9 
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in view of the following finding made by said commission îmmediately 
after it had made a thorough investigation of said water system and 
prescribed rates to be charged for water by the owners of said system : 

"The adequacy of the water supply has been questioned. We are of the 
opinion that the record would net justlfy a definlte statement on this subject. 
It is true that the lower well falled for cause unknown, but both wells were 
supplylng sufficient water through a period of drought, demonstratlng the 
adequacy of the supply." 

As above stated, the record herein shows that the water system was 
established and is now being conducted for the sole purpose of sup- 
plying purchasers of land of the Miami Townsite Company, who might 
réside thereon, with water for domestic and commercial use and for 
fîre protection, and it would seem manifestly unjust to the owners 
of said water system, as well as to the inhabitants of said townsite, 
to require the extension of said system and the furnishing of water 
to the inhabitants of said Live Oaïc addition, or any other addition of 
said townsite. The facts in the case of Del Mar Water, Light, & 
Power Co. y. Eshleman, 167 Cal. 666, 681, 140 Pac. 595-597, are 
somewhat similar to the facts of this case, and in that case the court 
said: 

"In this State, where the terrltory needing water is vastly greater than the 
available water will supply^ it is obvions that the district to be selrved from 
any source, or by any water service Company, must be limlted in estent. In- 
deed, the same is substantially true of a water service anywhere. The sup- 
ply is always limited, and the territory to which it is to be served mulst 
likewise be limited; otherwise the amount served to each person might, by 
constantly increasing demands, be made so small that It would be of no use 
to any one. There can be no doubt, therefore, that the owner of a water 
supply may make a limited dedicatlon of it to public use, conflning the use to 
such terrltory as he sees fit. • • • Accordingly, our décisions hâve recog- 
nlzed anS hâve repeatedly declared the right of a water company to make 
such limited dedicatlon, and to décline to furnlsh its water to persons not 
within the area it has undertaken to serve. Leavltt v. Lassen Irr. Co., 157 
Cal. 82, 106 Pac. 404, 29 L. R. A. (N. S.) 213; Thayer v. Cal. Dev. Co., 164 
Cal. 128, 128 Pac. 21 ; Priée v. Eiverside, 56 Cal. 433 ; Hildreth v. Monteeito, 
139 Cal. 29, 72 Pac. 395 ; 2 Wlel on Water Rights (3d Ed.) par. 1281 ; Lewis, 
Em. Dom. (Sd Ed.) pars. 254, 313." 

We are accordingly of opinion that a temporary injunction should 
issue forbidding each and ail of the respondents to enforce the fines 
and penalties provided by the said Act 90 pending this suit. The évi- 
dence submitted by the complainants does not afford this court a sat- 
isfactory basis on which to adjudicate the question of the value of 
the property used as a water plant, and therefore the court cannot 
say that the rates prescribed by the corporation commission are con- 
fiscatory, and there is no basis on which an order could be made declar- 
ing them illégal. If hereafter it shall appear that, under actual opéra- 
tion of the plant under thèse rates, the return allowed by such cor- 
poration commission opérâtes as a confiscation of the property of com- 
plainant Ida A. Van Dyke, she may, at the expiration of one year, 
again présent her évidence to the court and obtain appropriate relief 
on the facts then presented. 

The court will retain jurisdiction of the case, with permission to 
complainrnt Ida A. Van Dyke, if so advised, after the expiration of 
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one year, to renew her application for an injunction against the rates 
established by the corporation commission as confiscatory. In the 
meantime the rates established will remain in force. 
An order will be entered in accordance with this opinion. 
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(District Court, B. D. Pennsylvanla. November 30, 1914.) 

No. 1291. 

1. Tbade-Mabks and Teade-Names (§ 41*) — Pbopebtt — Riqhts — REQtrLA- 

TION. 

Property In trade-marks Is recognized at common law, and may be 
made the subject of législation by the States; the power of Congress to 
regulate such subject being derived from the Interstate commerce clause 
of the fédéral Constitution (Const. art. 1, § 8, cl. 3). 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §46; Dec. Dig. § 41.*] 

2. Teadk-Mabks and Teade-Names (8 41*) — Régulation — Power of Con- 

GBESS. 

Jurisdictlon of Congress over trade-marks is limlted to Interstate com- 
merce transactions. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 46 ; Dec. Dlg. § 41.*] 

3. OoxjETS (§ !299*) — Registeation of Teadb-Mabk — Jueisdiotion — Aixeqa- 

IIONS IN PlEADINGS. 

Registration of trade-marks proteets the use thereof only in Interstate 
commerce transactions, so that when a controversy involving the Infrlnge- 
ment of a trade-mark is between citizens of the same state, and the ju- 
risdictlon of the fédéral court in which the suit is brought dépends on 
the averment that the case arises under the laws of the United States, 
the cause of action must be an Inf ringement of the proprletary ■ rlght 
which arises eut of the registration; and facts necessary to confer juris- 
dictlon must be averred. 

[Ed. Note. — For otheD cases, see Courts, Cent. Dlg. { 841; Dec. Dlg. 
§ 299.*] 

4. CouETs ii 299*) — Fédérai. Couets — JumsDicTioN — Laws of United 

States — Teade-Mabk Infeingement. 

Where, in a suit for infrlngement of a trade-mark, federa.1 Jurisdictlon 
depended on an allégation that the case arose under the laws of the 
United States, but the only averment that the trade-mark was used in 
Interstate commerce was that the mark was registered under an act of 
Congress, and that under such trade-mark complalnant's product had 
been known throughout the country, and that defendant's violation there- 
of had caused within the district and elsewhere through the United States 
great and irréparable injury .to complalnant, It did not sufflciently aver 
Interstate use, so as to confer Jurisdictlon. 

[Ed. Note.— For other cases, see Courts, Cent Dig. i 841; Dec. Dig. 
§ 299.*] 

In Equity. Suit by the Louis Bergdoll Brewing Company against the 
Bergdoll Brewing Company and others. On motion to dismiss the bill. 
Motion grarited, with leave to amend. 

E. Hayward Fairbanks and J. Bonsall Taylor, both of Philadelphia, 
Pa., for plaintiff. 

R. Stuart Smith and Percy G. Madeira, Jr., both of Philadelphia, 
Pa., for défendants. 

•For other cases eee saxne topic & S nttubeb in Sec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. The question raised hère is one of 
pleading. The pertinent pleading facts, as they negatively and affirm- 
atively are f ound in the record, are thèse : 

There is no averment of diverse citizenship. The jurisdiction of the 
court is based upon the averment that the case arises under the lavi^s 
of the United States, to wit, the fourth proviso of section 5 of the act 
of Congress of February 20, 1905, relating to trade-marks. Comp. St. 
1913, § 9490. The injury complained of is an infringement of the 
trade-marii rights of the plaintiff acquired under that act. The only 
interstate averments of plaintiff's claim of right are that the trade- 
mark is registered under the act of Congress, and that under this trade- 
mark the plaintiff's product "has been known throughout the country 
exclusively as the product of the plaintiff." The only interstate aver- 
ment as to defendant's violation of plaintiff's claim of right is that it 
has induced purchasers to take the product of the défendant under the 
belief that it was the product of the plaintiff, and thereby "it has caused 
in this district and elsewhere throughout the United States great and 
irréparable injury to the plaintiff." 

A motion has been made to dismiss the bill, which is now limited 
to the sole ground that there is no averment in the bill of an interstate 
use or threatened use of plaintiff's trade-mark 

The trade-mark législation of Congress is based upon that provision 
of the Constitution which confers power upon Congress to regulate 
commerce among the several states, etc. 

[ 1 ] Property in trade-marks is recognized at common lavir, and may 
be and has been made the subject of législation in the states. It does 
not owe its existence as a right to any act of Congress. Législation, 
therefore, by Congress, is the mère régulation of a pre-existing right, 
and is based upon the interstate character of the act. 

[2] The use of a trade-mark may be confined to intrastate com- 
merce, or it may be extended into the fédéral field. With the régula- 
tion of trade when thus confined to the limits of a single state Congress 
has nothing to do. Its power and authority is limited to interstate 
transactions. It was, therefore, held that Act Cong. Aug. 14, 1876, c. 
274, 19 Stat. 141, providing for the punishment of counterfeiting trade- 
marks, etc., was void, because it included commercial acts not of an 
interstate character. U. S. v. Steffens (Trade-Mark Cases) 100 U. S. 
82, 25 L. Ed. 550. 

Act March 3, 1881, c. 138, 21 Stat. 502, as well as Act Feb. 20, 
1905, both provided only for the registration of the trade-marks which 
are to be used in interstate commerce. Under the act of 1881 it was 
held, in a case arising between citizens of the same state, a bill should 
be dismissed because it failed to allège that the trade-mark in contro- 
versy was used on goods intendéd to be transported to a foreign coun- 
try. Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145, 32 L. Ed. 529. 

[3] Cases of this gênerai character may involve two features. One 
is a trespass upon the rights of the plaintiff which he has acquired un- 
der a common-law trade-mark. The other is an infringement of his 
statutory proprietary right, acquired under the trade-mark registra- 
tion acts. The common-law trade-mark is protected against infringe- 
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ment by its use either in intrastate or interstate commerce. The reg- 
istration protects the use of the trade-mark only in interstate trans- 
actions. When the controversy is between citizens of) the same state, 
and the jurisdiction of the court dépends upon the averment that the 
case arises under the laws of the United States, then the complaint 
must be an inf ringement of the proprietary right which arises out of 
the registration and the facts necessary to confer jurisdiction must be 
averred. Prince's Metallic Paint Co. v. Prince Mfg. Co. (C. C.) 53 Fed. 
493. 

In the hne of the same thought we hâve the expression of opinion in 
Andrews Co. v. Puncture Co. (C. C.) 168 Fed. 762, that the court does 
not hâve jurisdiction where jurisdiction dépends upon this fact, unless 
the registered trade-mark has been used or is threatened to be used in 
interstate commerce. 

As the constitutionality of the acts of Congress dépends upon the in- 
terstate feature, it f ollows that the same construction must necessarily 
be given in this respect to the act of February 20, 1905, as was given to 
the act of March 3, 1881, and it further follows that the acts of Con- 
gress conferring jurisdiction upon the courts in copyright and trade- 
mark cases must be construed to be limited to interstate use of sùch 
trade-marks. Bernstein v. Danwitz (C. C.) 190 Fed. 604. 

[4] It only remains, therefore, to inquire into the sufficiency of the 
averments hère. As the averment is of a registered trade-mark under 
the provisions of the act of Congress, this may be taken to include an 
averment of ail the facts necessary to found the right of the plaintiff 
to the trade-mark registration, and therefore to include the averment 
of an interstate use of the trade-mark by the plaintifï. There is no 
averment, however, of an interstate use, actual or threatened, by the 
défendant. The averment quoted, that in jury had been caused to the 
business of the plaintiff hère "and elsewhere throughout the United 
States," as not an averment of interstate use. The bill should accord- 
ingly be dismissed for want of jurisdiction. 

The thoughtful care and thoroughness with which the question in- 
volved has been discussed by counsel call for more than a passing réf- 
érence to the views which we hâve not been able to adopt. The po- 
sition of the plaintiff may be summarized thus : 

1. The trade-mark act of February 20, 1905, and section 24 of the 
Judicial Code (Comp. St. 1913, § 991), confer jurisdiction of ail cases 
arising "under the trade-mark laws." 

On its face this impresses one, but the force of it is lost when we 
reflect that a case can arise under the trade-mark laws only when the 
trade-mark and its violation hâve relation to interstate commerce. 
Counsel is in error in asserting that nothing in the act limits the right 
of the plaintiff to trade-marks used in interstate commerce. The act 
of 1905 expressly so limits it, and confers jurisdiction only in cases 
"arising under the présent act." 

2. Plaintiff, having secured a trade-mark right under the act, is pre- 
sumed tO' be entitled to it, and it therefore is a trade-mark used in in- 
terstate commerce. 

This is probably right so far as it goes, but it does not go far enough. 
The act of violation complained of, actual or threatened, must be an 
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interstate act, and it is only when the défendant so uses the trade-mark 
that the act of Congress confers the jurisdiction. 

3. The plaintiff does aver the commission of an interstate offense, in 
that the concluding clause of paragraph 1 1 avers that damage has been 
done the plaintifï in this district "and elsewhere throughout the United 
States." 

This averment may be true, and yet the défendant not hâve used 
the trade-mark in "commerce with foreign nations or among the sev- 
eral states or with the Indian tribes." 

4. Of the cases cited by counsel in their supplemental and supporting 
brief, Rossmann y. Garnier, 211 Fed. 404, 128 C. C. A. 73, gives 
them no support. The fact there found was an interstate use. So far 
as the case bears upon the présent point, its authority is for the prés- 
ent défendant. In Davids Co. v. Davids Mfg. Co., 233 U. S. 461, 34 
Sup. Ct. 648, 58 L. Ed. 1046, the "any infringing use" which counsel 
hâve so strongly emphasized necessarily means the interstate use, the 
exclusive right to which is given by the statute. The citation by de- 
fendant of the case of Bernstein v. Danwitz (C. C.) 190 Fed. 604, is 
not open to the criticism directed against it. That case squarely holds 
that the jurisdiction which dépends upon the acts of Congress attaches 
only when the facts bring the case within those acts. 

5. The final stand taken by plaintiff, that the act of 1905, contains 
additional provisions to those of the act of 1881, and that if the courts 
are not given jurisdiction an offender in the same state with the de- 
fendant would go unscathed, avoids the point in issue. That the act 
of 1905 made changes in the law must be conceded, but this by no 
means concèdes the point under discussion. The argument is, and it 
seems to be unanswerable, that Congress has power only to legislate on 
trade-marks used in interstate commerce, that it has in fact only grant- 
ed the exclusive right to registered trade-marks when so used, and that 
jurisdiction is given on this ground to the courts only when the de- 
fendant has violated this exclusive proprietary right of the plaintiff 
by using its trade-mark in interstate trade. 

The bill in its présent shape must be dismissed. As, however, the 
plaintiff may be able to amend its bill, five days is allowed in which 
to make application for leave to amend ; otherwise, bill dismissed, with 
costs to défendant. 



KICHARDS V. HARRISON et al 
(District Court, S. D. lowa, Ottumwa Division. March 30, 1914.) 

No. 9-M. 

1, Bquity (§ 415*) — Deckee — Direction of Execution. 

A decree of a fédéral court of equlty for the payment of money Is not 
invalid because it does not in terms direct the issuance of exécution, 
slQce rule 8 of the new equlty rules (198 Fed. xxl) makes ail such de- 
crees enforceable by exécution. 

[Ed. Note.— Por other cases, see Equlty, Cent Dlg. §§ 932-944, 946, 950, 
951 ; Dec. Dig. § 415.*] 

•For other case» see same topio & 9 numbbb in Dec. & Am. Digs. 1907 to date. & Reo'r Indexa» 
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2. Appeal and Ereoe (§ 1234*) — Liabilitt on Supebsedeas Bond — Pabttai. 

AlTIBMANCE or DeCKEE. 

A court of equity rendered a decree revivlng a judgment against dé- 
fendants, who were husband and wife, and also decreelng that certain 
real estate standing in the name of the wife was held by her in trust 
for her husband, and subjectlng it to payment of the judgment. Both ap- 
pealed, and joined with a surety in the exécution of a supersedeas bond 
in the usual form, conditioned that they should "prosecute said appeal to 
efifect and answer ail damages and costs, if they shallfall to make good 
their plea." The decree with respect to the land was reversed, hut so 
much as revived the judgment against the husband was aJfirmed. Held, 
that the signers of the bond were liable thereon for the payment of such 
judgment and costs up to the amount of the penalty named therein. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent Dlg. §§ 4778- 
4777 ; Dec. Dig. § 1234.»] 

3. Appeal and Ebbob (§ 1237*) — Liabilitt on Appeal Bond — Summaet 

Rembdt. 

The signers of an appeal bond make themselves parties to the suit, and 
their liability may be enforced by summary proceedings therein. 

[Ed. Note. — For other cases; see Appeal and Error, Cent. Dlg. §§ 4778- 
4784; Dec. Dig. § 1237.*] 

In Equity. Suit by William S. Richards against James Harrison, 
Hettie W. Harrison, and the Title Guaranty & Surety Company. On 
motion for judgment on appeal bond. Motion granted. 

Chester W. Whitmore, William McNett, and Walter McNett, ail of 
Ottumwa, lowa, for complainant. 

W. H. Keating and James A. Devitt, both of Oskaloosa, lowa, and 
Frank M. Lowe, of Kansas City, Mo., for respondents. 

SMITH McPHERSON, District Judge. April 29, 1891, Seth Rich- 
ards obtained a judgment in the district court of Mahaska county, lowa, 
against the défendant James Harrison for the sum of $7,586.46, with 
interest thereon at the rate of 10 per cent, per annum from date, to- 
gether with the costs of the action ; the said judgment being for money 
borrowed by the said défendant from him, the said Seth Richards. 
The plaintiff herein succeeded to the rights of said Seth Richards. 

This action was originally brought in this court (then the Circuit 
Court) to revive the said judgment and to subject certain real estate, 
the title of which was in the wife, Hettie W. Harrison, and for a de- 
cree declaring that she held the title to said real estate in trust for her 
husband, James Harrison, he having no property in his name. After 
full hearing, this court on March 31, 1910, signed and ordered of record 
a decree reviving the state court judgment, then aggregating $21,748.48, 
against James Harrison, and against Hettie W. Harrison for $10,355, 
and declaring that the real estate held in the name of the wife, Hettie 
W. Harrison, should be subjected to the payment of the judgment. An 
appeal was taken to the United States Circuit Court of Appeals for 
this (the Eighth) circuit, resulting in a majority opinion, filed May 14, 
1912, reversing the decree of this court. See Harrison v. Richards, 
196 Fed. 770, 116 C. C. A. 394. On October 18, 1912, on rehearing, 
it was ordered by the Circuit Court of Appeals as f ollows : 

•For other cases see Bajue topio & § numbbb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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"Thereupon this cause came on to be further heard upon the portion of the 
said pétition requesting a modiflcatlon of the deeree ol this court as to the 
said James Harrison. On considération whereof, it is now hère ordered, ad- 
judged, and decreed that said pétition for a modification of the deeree of this 
court be and the same is hereby granted, to the extent only that that part 
of the deeree below whieh renewed the judgment against James Harrison uii- 
der date of Aprll 29, 1891, in favor of William S. Richards, be and the same 
is hereby afflrmed, witliout costs to either party in this court ; and it is f ur- 
ther ordered and decreed by this court that in ail other respects the deeree of 
this court in this cause, entered on the 14th day of May, A. D. 1912, be and 
the same is hereby approved and confirmed." 

November 25, 1912, on application of appellants (James Harrison 
and Hettie W. Harrison), the foUowing order was made by the Cir- 
cuit Court of Appeals : 

"This cause came on to be heard on the motion of appellants for an order 
to vacate or modify the order of this court entered October 18, 1912. TJpon 
considération whereof it is now hère ordered that said motion be and the 
same is hereby denied." 

Ail the foregoing is included in the mandate timely filed in this cause 
in this court. 

The bill of complaint in this case pleaded the state court judgment, 
and included a gênerai and équitable prayer for relief. James Harri- 
son, in one of his assignments of error to the Circuit Court of Ap- 
peals, specifically complained of the revival of the state court judg- 
ment ; it being contended that this court was without power or ju- 
risdiction to revive or renew such judgment. At the time the appeal 
was prayed for and granted a supersedeas bond was given and filed, 
and marked "Approved," with the foUowing order indorsed thereon: 

"Approved, and when flled to operate as a supersedeas. 

"Smith McPherson, Judge." 

The bond was in the usual form; the parts now material for con- 
sidération being as follows: 

"Know ail men by thèse présents, that we, James Harrison and Hettie W. 
Harrison, as principals, and Title Guaranty & Surety Company, as surety, 
are held and flrmly bound unto William S. Richards in the full and just sum 
of ten thousand ($10,000.00) dollars, to be paid to the said William S. Rich- 
ards, his hoirs, executors, administrators, or assigns, to which payment well 
and truly to be made we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally by thèse présents." 

Thèn the bond recites the pendency of the action, the rendition of 
the deeree, the granting of the appeal, and the issuance of the citation 
to appear in the said Circuit Court of Appeals. After the foregoing 
is the foUowing: 

"Now, the conditions of the above obligation are such that if the said 
James Harrison and Hettie W. Harrison shall prosecute said appeal to ef- 
fect, and answer ail damages and costs if they shall fail to make good their 
plea, then the above obligation to be vold ; else to remain in full force and 

virtue. " 

"James Harrison. 
"Hettie W. Harrison. 
"Xhe Title Guaranty & Surety Company, 
"By Lawrence D. Beechler, 
"By J. A. Devitt, 

"Attorney in Fact," 
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On the foregoing facts the complainant has filed a motion for a 
judgment against the said Hettie W. Harrison and the said Title Guar- 
anty & Surety Company for the amount of the bond, with interest 
thereon from the date of the application for the order. 

[1] It seems there was no spécifie récital in the original judgment 
of this court for a writ of exécution, but I regard that as immaterial 
because the gênerai rules in equity provide that when the judgment 
is for the payment of money only it shall be enforced by writ of ex- 
écution. The lowa statutes hâve a like provision. Code 1897, §§ 
3954, 3957. And while it is true that ordinarily judgments contain the 
récital that, if not paid, a writ of exécution shall issue therefor, such 
récital is a mère répétition of that which the law has aiready pro- 
nounced. The method for the enforcement of the judgment is that 
prescribed by statute and the rules of the court, and such method can 
neither be enlarged by additional récitals, nor can it be said to be de- 
fective because the judgment does not recite the terms and conditions 
of the law. The Uniformity Statute of 1872 (Act June 1, 1872, c. 255, 
§ S, 17 Stat. 197 [Comp. St. 1913, § 1537]) makes the state statutes 
applicable in such a case. 

[2] There is a long line of décisions to the effect, generally speak- 
ing, that when a case in equity has been carried to an appellate court, 
followed by a mandate from such court to the trial court, the trial 
court has no discrétion other than to observe and in most instances 
literally follow the terms of the mandate as to further proceedings. 
The différent views of appellate courts are fully illustrated and cov- 
ered by the foUowing cases, namely: In re Potts, 166 U. S. 263, 17 
Sup. Ct. 520, 41 L. Ed. 994; In re Sanford Fork & Tool Co., 160 
U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414, and Gaines v. Rugg, 148 
U. S. 228, 13 Sup. Ct. 611, 37 L. Ed. 432. Thèse three cases set at 
rest every contention that can be made respecting the final action to 
be taken by a court acting under a mandate from an appellate court. 
And while there are one or more exceptions to the foregoing rule, as 
generally stated, the case at bar does not come within any exception. 
So that we hère bave a case in which there was a money judgment 
against both James Harrison and Hettie W. Harrison for différent 
sums, and a decree declaring that the wife, Hettie W., held certain 
real estate in trust for her husband. An appeal was taken, in which 
it was claimed that this court was in error. This contention was made 
both by the pétition for appeal and in the assignment of error. The 
appellate court sustained but the one contention, namely, that the real 
estate was not held in trust by Hettie W. for her husband, James Har- 
rison. To that extent, and to that extent only, was there a reversai. 
The judgment of this court in pronouncing a money judgment was not 
reversed ; but there was a distinct order of affirmance as respects that 
one contention. 

The supersedeas bond was a joint and several obligation, signed by 
both James Harrison and his wife, Hettie W., as well as by the surety 
company. The bond was coriditioned that James Harrison and Hettie 
W. Harrison " * * * shall prosecute said appeal to effect and an- 
swer ail damages and costs if they shall fail to make good their plea. 
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***** James Harrison had no interest in the decree against his 
wife, subjecting the real estate, other than such moral interest that a 
husband would hâve in his wife's affairs. But such an interest as 
that would not hâve given him the right to appeal. He only had the 
right to appeal and complain of the judgment and decree of this court 
because of the revival of the money judgment rendered against him 
in the state court several years before. On that issue he made com- 
plaint by his appeal, and on that contention, in the language of the 
bond, he did not make his plea good. The bond is conditioned that 
he shall make that plea good ; otherwise, he will be holden in the 
penalty of $10,000, and both the wife and the surety company Ife- 
came obligors to the complainant herein to the fuU penalty of the 
bond. 

[3] But it is said that the bond recites, " * * * and answer ail 
damages and costs if they shall fail to make good their plea, * * * " 
and it is contended that the complainant bas not been damaged. That 
is technical and specious, and without merit. Wood v. Brown, 104 
Fed. 203, 206, 43 C. C. A. 474, by the Circuit Court of Appeals for 
this circuit, and cases cited. And see American Surety Co. v. North 
Packing Co., 178 Fed. 810, 812, 102 C. C. A. 258, by the Circuit Court 
of Appeals for the First Circuit. Thèse sureties made themselves 
parties to the record, and summary proceedings are in order, without 
further litigation, and not only allowable, but the correct method of 
procédure. 

The motion for judgment for the amount of the penalty of the 
bond, with interest thereon, will be sustained, and a judgment accord- 
ingly entered ; but interest will be allowed only f rom the time the ap- 
plication for this judgment was fîled. 



In re KEAMBR et al. 

(District Court, E. D. Pennsylvania. November 9, 1914.) 

No. 4344. 

lu Bankbtjptot (§ 293*) — Jueisdiction of Cotjbi — Summaby Proceedings. 

In a summary proceeding by a trustée to requlre a thlrd person to tum 
over moiiey and property alleged to belong to the bankrupt estate, the 
court ol bankruptcy has jurlsdiction to détermine the question whether 
respondent has such money or property ; a déniai of possession not be- 
Ing the assertion of an adverse claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 411, 417; 
Dec. Dis. § 293.*] 
2. Bankkuptct (I 15*) — Partnebship — Jubisdiction oveb Pabtnees. 

A court of bankruptcy, in proceedings against a partnership, has no 
jurlsdiction to adminlster upon the estate of an alleged secret partner, 
when he is nelther declared a bankrupt nor found insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 21; Dec. 
Dig. § 15.*] 

In Bankruptcy. In the matter of Harry Kramer and Michael Much- 
nick, individually and as partners composing the firm of Kramer & 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Muchnick. On certificate of référée sur pétition for an order upon 
Jacob Baras. Reversed. 

See, also, 210 Fed. 977. 

Alfred T. Steinmetz and Carr, Beggs & Steinmetz, ail of Philadel- 
phia, Pa., for trustée. 

Clinton O. Mayer, of Philadelphia, Fa., for Jacob Baras. 

THOMPSON, District Judge. Upon the pétition of the trustée, a 
rule was granted upon Jacob Baras to show cause why an order 
should not be made upon him to pay and deliver to the trustée the sum 
of $19,640.96, alleged to be held by Baras in secret trust for the bank- 
rupts, Kramer and Muchnick. An answer was filed by Baras, where- 
upon a spécial référence was made to the référée to ascertain and re- 
port the facts, together with the testimony and his findings thereon. 

The allégations in the pétition are to the efïect that the bankrupts, 
in pursuance of a fraudulent conspiracy entered into by the bankrupts 
and Baras, had transferred to Baras varions sums of money, to be 
retained and kept by him for the benefit and use of the bankrupts for 
the purpose of def rauding their creditors. The answer of Baras dénies 
the conspiracy, dénies that any money was paid over to him, which 
he.held or is holding as the property of the bankrupts, and dénies that 
he has in his possession or control the sums of money set out in the 
pétition, or that he has any money whatsoever which is the property 
of the bankrupts. 

In the report and opinion of the référée he finds that Baras has 
taken possession of certain carpet, the property of the firm, but con- 
cludes, after considering the testimony taken, for reasons hereafter 
stated, that he cannot in a summary proceeding find as a fact against 
contradictory testimony that the respondent has in his possession defi- 
nite sums of money as alleged in the pétition, citing the cases of In re 
Green (D. C^ 207 Fed. 693, and In re Blum, 202 Fed. 883, 121 C. 
C. A. 241. The référée concludes, however, that the testimony estab- 
lishes a prima facie liability of Baras as a quasi partner in tort in 
the firm of Kramer & Muchnick as far as the creditors are con- 
cerned, and therefore that Baras is liable as a partner to deliver over 
moneys in the amount of the unpaid debts of the bankrupts. The 
référée thereupon made the following order: 

"I therefore enter an order on Jacob Baras to pay over the value of the 
goods taken from the premlses of the bankrupts as shown In thls proceed- 
ing, and to pay the costs of this proceeding; and I further enter a rule on 
the said Jacob Baras to show cause why he should not pay over to the trus- 
tée as a partner the amount of $36,336.14, the amount of the Uabillties of 
the firm, with interest to be added from the date of the adjudication." 

[11 Upon the entry of the order, the trustée filed a pétition for a 
certificate of review, in which he assigns error to the action of the 
référée in his refusai to make an order upon Baras to pay, based upon 
the following reasons stated in the referee's opinion, which are as- 
signed as error: 

(1) "I do not see any distinction between the déniai of Baras that he re- 
celved the money and the case that would be presented if he acknowledged 
the recelpt and testified to a colorable title. In other words, in a summary 
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proceeding I cannot assume the functlon of a Jury In passing upon the cred- 
Ibility of witnesses." 

(2) "I do net see how the scope of the référée In passing upon the cred- 
Ibility of testlmony is afEected by the fact that the person charged In the pro- 
ceeding dénies possession, instead of setting forth a claim of colorable ti- 
tle." 

(3) "While Muchnick testifled freely and without the embarrassment shown 
on his flrst examination, which induces me to find his story quite convinc- 
ing and the contradictions in Baras' testimony afflect its credibility, I feel 
that, as against his unqualifled déniai of the receipt of the moneys charged 
against him, It is his right to hâve the truth of the testimony and merits of 
the claim determined, if he so prefers, in a plenary suit." 

(4) "I therefore, as it Involves passing upon the truthfulness of testimony, 
cannot find as a fact that Baras received other moneys than the repayment 
of indebtedness with usurious interest." 

I think the learned référée has misapprehended the effect of the 
décisions in the cases of In re Green, In re Blum, and the case of 
In re Yorkville Coal Ce, 211 Fed. 619, 128 C. C. A. 570, in that he 
has extended the rule there adopted as to the power of a bankruptcy 
court in a summary proceeding in passing upon a question of whether 
a claim to property is an adverse claim, by applying that rule to the 
inquiry as to whether money or property which it is sought to recover 
as belonging to the bankrupt estate is in the possession or control, or 
has corne into the possession or control, of the respondent. To quote 
f rom the opinion of this court in the case of In re Green : 

"As I construe the décisions, the détermination of questions of fact Is for 
a Jury or a chancellor in a plenary suit, if the uncontradicted facts asserted 
are sufficlent, if true, to make ont a real adverse claim, no matter how 111- 
supported it may appear to he." 

The Green Case is supported by the décision of the Circuit Court 
of Appeals for the Second Circuit in the case of In re Yorkville Coal 
Ce. In that case the court said: 

"The basis of an adverse claim is disclosed by the testimony, when it is of 
such a nature that, if submitted in a court and no évidence is offered in con- 
tradiction, it would be sufficlent to support a Judgment in favor of the claim- 
ant. A claim is not adverse if it consists merely in a refusai to turn over 
property to the trustée, but It is not prevented from being adverse because 
It Is based on false testimony, or orlginates in a fraudulent transaction." 

The court concludes: 

"The bankruptcy court in a summary proceeding may Inqulre whether a 
claim is not merely asserted (colorable), but whether there are facts which, 
if true, would be the basis for a légal claim. Whether the facts are true, 
or fraudulent, or false, or flctitious, it cannot détermine without the claim- 
ant's consent. It is the claimant's right to hâve the truth of the testimony 
and the merits of the claim determined, if he so prefers, in a plenary suit." 

The trustée in his pétition asserts (1) that certain moneys bave corne 
into the possession of the respondent; (2) tliat the moneys are the 
moneys of the bankrupt estate. In the cases of In re Green, In re 
Blum, and In re Yorkville Coal Co., no question of the possession of 
money or property was raised, and the rule adopted was applied in 
each case to a claim to the right of possession by a party admitting 
possession. In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405, possession was admitted, but the facts set up by the re- 
spondent were held not to be sufficient in law to constitute a real ad- 
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verse claîm, and summary proceedings were sustaîned because the évi- 
dence was held to establish a merely colorable daim. 

If the position of the référée is correct, the object of summary pro- 
ceedings for the recovery by the trustée of money or property of the 
bankrupts would be entirely defeated ; for in no case, except where 
possession was admitted, and then, upon the assertion of an adverse 
claim, it was found that the claim was not real as a matter of law, but 
merely colorable, could an order be made for the return of the money 
or property, for if the trustée oiïered évidence to trace property into 
the possession of the respondent, and the respondent offered évidence 
to the contrary, the proceedings would corne to an end without any 
claim of adverse title being even asserted. Certainly the situation is 
anomalous, if the court having jurisdiction of a bankrupt's assets can- 
not détermine whether property claimed by its officer bas or bas not 
come into the possession of a third party. No question of the right 
to possession is thus determined, for if the trustée produces testimony 
to trace the property into the hands of the respondent, and the re- 
spondent dénies possession, and upon that question the référée finds 
in favor of the trustée, the respondent may still bave set up évidence 
to prove an adverse claim to the right to possession. In determining 
the question of possession, the référée must of necessity find the facts 
from the testimony on the part of the trustée and on the part of the 
respondent. In denying possession, the respondent does not in any 
sensé put himself in the position of asserting an adverse claim, for he 
does not thereby assert any claim. If the property is found to bave 
come into his possession, bis claim must then be based upon the right 
to possession. 

In the présent case the question upon which the référée refused to 
make a finding of fact was not as to right to possession, but whether 
in fact the money in question had come into the respondent's hands, 
and I think he was in error in holding that he had no authority to 
pass upon the évidence to détermine that question. 

[2] 2. The second question in the case arises upon the pétition of 
Baras for review of the action of the refer-ee in entering a rule upon 
him to show cause why he should not pay over to the trustée as a 
partner the sum of $33,336.14, the amount of the liabilities of the firm, 
with interest to be added from the date of adjudication. Baras was 
not named in the creditors' pétition in bankruptcy. In order to sus- 
tain the action of the référée in entering the rule to hold Baras liable 
as a quasi partner, the bankruptcy court must in some manner bave 
obtained jurisdiction over his assets as a partner in the firm of Kramer 
& Muchnick. No argument was advanced by counsel for the trustée 
to sustain the action of the référée, and I think, in view of the déci- 
sion of the Suprême Court in Francis v. McNeal, 228 U. S. 693, 33 
Sup. Ct. 701, 57 L. Ed. 1029, the référée had no jurisdiction to enter 
the rule to show cause. The question hère is quite similar to that in- 
volved in the case of In re Samuels, 215 Fed. 845, 132 C. C. A. 187, 
where the practice in proceedings before the référée is discussed in 
view of the décision in the case of Francis v. McNeal. I think it 
may be regarded as definitely settled that a court of bankruptry in 
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proceedings agaînst a partnership has no jurisdiction to administer 
upon the estate of an alleged secret partner without declaring him a 
bankrupt or finding him insolvent. 

The practice in this case is not warranted by any provision of the 
Bankruptcy Act. The case, therefore, will be remanded to the référée, 
for further report upon his findings under the original référence, and 
the rule upon Baras, entered June 18, 1914, vacated. 



In re LITTLB ELK LOGGING CO. 

(District Court, W. D. Washington, N. D. October 15, 1914.) 

No. 6279. 

Bankbuptct (J 350*) — CiiAiMS — Labokee's Lien — Peiokity. 

Rem. & Bal. Code Wash. § 1162, provides that every person performinç 
labor on, or who shall asslst in obtalning or securing, sawlogs, shall liave 
a lien on the same for the work or labor done, whether such work was 
done at the instance of the owner or his agent. Held that, where clalm- 
ant sold certain land to a bankrupt, payable $1,000 cash and the balance 
at the rate of $2 par thousand stumpage on the timber on the land as re- 
moved, retaining tltle to the premlses, timber, and logs removed there- 
from until payment, clalmant, by permittlng the bankrupt to eut and 
remove the timber, made the bankrupt Its agent for that purpose, and 
hence the lien reserved for laborers performlng such work was prior to 
that acquired by clalmant on the logs eut and removed from the land 
under Its réservation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 537; Dec. 
Dig. § 350.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Little Elk Logging Company, a corporation. On pétition to review 
a ref eree's order ref using to sustain the alleged priority of a claimant's 
lien over the liens of laborers. Affirmed. 

Alexander & Bundy, of Seattle, Wash., for petitioner, 
M. J. McGuinness, of Snohomish, Wash., for respondents. 

NETRRER, District Judge. The Brown Bros. Lumber Company 
sold to the Little Elk Logging Company, the S. E. % of the S. È. i/4 
of section 9, township 27 N., range 6 E. W. M., for $4,250, of which 
was paid in cash $1,000, and the balance was to be paid at the rate 
of $2 per thousand stumpage on the timber upon said land as the 
same was removed. The total amount to be paid before December 31, 
1914. Time is made the essence of the contract, and on default ail 
payments made to be forfeited, and the purchaser to hâve no further 
interest in the land. It was further provided : 

"That until payment of the full purchase prlce the tltle to said premlses 
and said timber and logs removed therefrom shall remaln in the flrst party, 
subject only to the right of the party of the second part to eut and remove 
the timber and sell the logs In the ordlnary course of business," etc. 

One hundred and forty-eight thousand three hundred and ninety 
feet of timber was eut and taken from the land, which has not been 

>■ — - ' ' I — — -^ il I ..... I.I. M - » „ , ■ _, _, I .l-.i. ■ -- .^ 

*For other cases see same topic & § mumbeb In Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 
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paid for. Liens were filed by laborers, aggregating $1,716.44. A re- 
ceiver was appointed by the state court, and under the court's order 
the logs were sold. Bankruptcy proceedings were then instituted, 
and after the élection of a trustée the Brown Bros. Ivumber Company 
filed a pétition, asking that the title to the logs be adjudged in it, and 
the money received from a sale of the logs be paid upon its preferred 
claim, and the balance upon its account be allowed as a gênerai claim 
against the estate. The référée allowed the claim as a gênerai claim, 
and held the lien claims of the laborers to be prior, and directed the 
payment of the proceeds of the sale of the logs to the lien claims, less 
expenses of the trustée in making the sale, and that any déficit be al- 
lowed as a gênerai claim against the estate. The matter is brought 
to this court on a pétition for review. 

It is contended by the Brown Bros. Lumber Company that the rés- 
ervation of title in tbe contract of sale saves to the grantor the title 
to the timber until it is paid as stipulated in the contract. Section 
1 162, Rem. & Bal. Code of Washington, provides that : 

"Every person performing labor upon, or who shall assist in obtaining 
or securing saw-logs, spars, piles » • • shall hâve a lien upon the same 
for the work or labor done * • • whether such work, labor or services 
was done, rendered or performed at the Instance of the owner of the sam«> 
or his agent." 

The contract of sale of the timber authorized the grantee to enter 
upon the land and eut and remove the timber. By this provision the 
owner of the land created, for the purpose of this lien statute, the pur- 
chaser as agent to remove the timber. This relation being established 
by this contract, the rights of laborers upon this timber would im- 
mediately attach under the statute, and the logs would be held for ail 
of the services performed in the removal of the timber. The log- 
ger's lien statutes of Washington are remédiai in their nature, and 
should be liberally construed in the instance of the person perform- 
ing labor in the removal of the timber; and where, as in the instant 
case, the removal of the timber was contemplated by ail of the parties 
and the labor necessary to such removal, it is not necessary to discuss 
any of the other matters which were suggested upon the argument. 

I think the décision of the référée was right, and should be afiîrmed. 



THOMAS V. BOSTON & M. R. R. 

(District Court, D. New Hampshlre. November 16, 1914.) 

No. 117. 

CoMMEBCE (§ 27*) — Régulations — Raileoads — "Intebstate Commeece." 

PlaIntifC was injured by a falling timber while engagea In tearlng 
dowu part of a rallroad roundhouse, which had been rendered useless by 
a flre. The active function of the roundhouse as an Instrumentality in 
Interstate commerce had ceased to exist; the work of removal being 
necessary, that a new building might be erected for rallroad purposes, 
and which would likely be used in connection with Interstate commerce. 
Eeld, that plalntiff was not engaged in "Interstate commerce" at the tlm« 

*For other cases see same toplc à § numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of hls Injury, and had no cause of action under the fédéral Employers' 
Llability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 
8657-8665]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25 ; Dec. Dlg. 
§27.* 

For other définitions, see Words and Phrases, First and Second Sé- 
ries, Interstate Commerce.] 

At Law. Action by Gordon Thomas agaînst the Boston & Maine 
Railroad. On demurrer to déclaration. Demurrer sustained, and writ 
dismissed. 

Taggart, Burroughs, Wyman & McLane, of Manchester, N. H., for 

plaintiff. 

Branch & Branch, of Manchester, N. H., for défendant. 

ALDRICH, District Judge. The défendant demurs on the ground 
that the circumstances of the injury disclosed by the déclaration do 
not bring the employé within the provisions of the act of Congress of 
April 22, 1908, in respect to liability of common carriers in certain 
cases. 

According to the déclaration, the plaintiff was engaged in tearing 
down a roundhouse, or that part of it which had been rendered useless 
by a fire, and was injured, not by an instrumentality being actively used 
in interstate commerce, but by a falling timber. 

The active function of the roundhouse as an instrumentality in in- 
terstate business had ceased to exist, and the employment, therefore, 
was in connection with the removal of a useless structure, to the end 
that a new one might be created for railroad purposes, and very likely 
for uses in connection with interstate commerce. 

As said in several of the cases, there must be a line somewhere, 
and it would seem that, if this case is within the line, you might as 
well say that ail employés upon railroads, engaged both in interstate 
and intrastate business, may hâve the benefit of the act, with the re- 
suit that with few exceptions ail personal injury litigation would be in 
the fédéral courts. I do not think the case is within the spirit of the 
reasoning of either the Pedersen Case, 229 U. S. 146, 33 Sup. Ct. 648, 
57 L. Ed. 1125, Ann. Cas. 1914C, 153, or 111. Central R. R. v. Behrens, 
233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163; 
and it cannot, it seems to me, be reasonably said that the plaintiff was 
engaged in interstate commerce at the time of the injury. 

Demurrer sustained ; writ dismissed. Judgment for the défendant 
for his costs. 

•For otber cases see same topic & i nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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CUETIS V. WALPOLE TIRE & RUBBER CO. et aL 

FISHER et al. v. ANTHONY et al. 

ANTHONY V. WALPOLE TIRE & RUBBER CO. et al. 

(Circuit Court of Appeals, First Circuit. December 4, 1914.) 

Nos. 1094-1096. 

1. ASSIGNMENTS (§§ 48, 59*) EQUITABLE ASSIGNMENT TEANSFEB OV AC" 

COLTNT. 

The W. Company, liavlng borrowed $15,000 from claimant, gave him a 
letter, addressed to the F. Company, directing it to pay claimant that 
amount out of its Indebtedness to the W. Company, and to accept the 
writing as an order to pay claimant direct, if he so desired. There was 
due the W. Company from the P. Company at thls time more than'$13,- 
000, and the F. Company's treasurer accepted the order and wrote claim- 
ant, asking an indulgence on payments. Thereafter the P. Company as- 
signed, among other accounts, certain Invoices of goods sold to the F. 
Company, aggregatlng $22,500, for advancea made by the T. Company, 
and, the W. Company having falled, the balance of the F. Company's 
debt was pald to the W. Company's receivers. Held, that the transac- 
tion was not a mère promise of the W. Company to pay claimant's debt 
out of a particular fund, but constituted an équitable assignment, vesting 
claimant with a power coupled with an Interest In the account, whlch 
was irrévocable. 

[Ed. Note. — For other cases, see Assignments, Cent Dig. §1 133, 160; 
Dec. Dig. §§ 48, 59.-*] 

2. Assignments (§ 68*) — Equitable Assignment — Waivf.b. 

Claimant, being a director of the W. Company, loaned to It $15,000, 
receiving as securlty an équitable assignment of an account against the 
F. Company. At a subséquent meeting of the dlrectors of the W. Com- 
pany its treasurer was authorized to assign accounts recelvable to the T. 
Company for moneys advanced, pursuant to which the same account, pre- 
viously assigned to claimant, was transferred to the T. Company. It 
did not appear, however, that claimant knew that the treasurer would 
assign that account; but, if he did know of the accounts the treasurer 
proposed to assign to the T. Company, he knew that, so far as the F. Com- 
pany's account was concerned, It only related to certain particular In- 
voices of goods out of that account, amounting to $22,461.83. Held, that 
any waiver of claimant's assignment arising from such subséquent trans- 
fer did not afCect his right to the balance of the account, after deducting 
such specified Invoices. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 127; Dec, 
Dig. § 68.*] 

3. Assignments (§ 90*)— Equitable Assignments — Intebest. 

Where claimant loaned the W. Company $15,000, taking a note bearlng 
interest, secured by an équitable assignment of an account against the F. 
Company, whlch was thereafter placed In the hands of a receiver, the 
assigned account being suffldent to pay claimant's note and interest, he 
was entitled to recover interest, as well as the principal, out of the fund, 
as against the receiver. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 156; Dec. 
Dig. I 90.'»] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit by Rensselaer h. Curtis against the Walpole Tire & Rubber 
Company and others. From a decree awarding a portion of a fund 

*For other cases see same toplc & § nvmber la Dec. & Âm. Dlgs. 1907 to date, & Rep'r Inde:^ea 
218 P.— 10 
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paid to the receivers by the Foster Rubber Company to Alfred W. 
Anthony and another, Robert C. Fisher and others, receivers, and R. 
L. Curtis appeal; and from so much of the decree as disallowed the 
claimant's demand for interest from July 1, 1913, he appeals. Revers- 
ed on claimant's appeal, and affirmed on the other appeals. 

Guthrie B. Plante, of New York City (Morris & Plante, of New 
York City, on the brief), for appellant Curtis. 

Edward H. Ruby, of Boston, Mass., for appellant Anthony. 

Lee M. Friedman, of Boston, Mass. (Swift, Friedman & Atherton, 
of Boston, Mass., on the brief), for Walpole Tire & Rubber Co. and 
its receivers. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BINGHAM, Circuit Judge. In April, 1913, the Walpole Tire & 
Rubber Company declared a dividend, having funds to meet the same 
on deposit in a Providence bank. The bank failed, and the company 
concluded to raise money to pay the dividend, and, on the 16th day of 
that month procured a loan of $15,000 from Alfred W. Anthony, the 
claimant. In doing this, the Tire Company gave to Anthony a note for 
$15,000 payable to his order, signed by the Massachusetts Chemical 
Company and indorsed by the Walpole Tire & Rubber Company, and 
as security therefor, gave a writing addressed to the Foster Rubber 
Company, reading as f ollows : 

"Walpole, Massachusetts, April 16, 1913. 

"Foster Kubber Company, 105 Fédéral Street, Boston, Mass. — Gentlemen: 
This is to certify that your account, amounting approxlmately to $15,000.00, 
shall be paid to Alfred W. Anthony in the usual sums whlch you deposit 

"Please accept this as an order to pay him direct if he so desires. 
"Yours very truly, Walpole Tire & Eubber Company, 

"By A. T. Baldwln, Treasurer." 

There was then due the Tire Company from the Foster Company 
$13,493.54. On April 23d the treasurer of the Tire Company wrote a 
letter to Anthony, in which he said : 

"I was going to suggest if, after we had sent you a couple more checks, re- 
ducing to $10,000, perhaps it would not inconvenience you if we sklpped a 
week on account of very heavy dlsbursements the last few days of the month. 
The aœount will always be good for the balance due you, so that you are 
protected on the order given." 

It was found in the court below that at the time this loan was made, 
and letters were written, there was a running account in existence for 
goods sold by the Tire Company to the Foster Company, and that it 
was the understanding of the parties that the loan of $15,000 should 
be secured by this account. 

On the 19th of June, 1913, the Tire Company assigned, among 
other accounts, to the Traders' Commercial Company of New York 
certain invoices of goods sold to the Foster Company, aggregating 
$22,500, and notice of this assignment was at once given to the Foster 
Company. Anthony failed to give notice to the Foster Company of 
his assignment until July 31st, when notice was given. 
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August 2, 1913, the Tire Company was put into the hands of re- 
ceîvers. The balance then due it f rom the Poster Company was more 
than sufficient to cover the amount due on the note to Anthony and the 
unpaid balance covered by the assignment to the Traders' Commercial 
Company. In September, 1913, the Poster Company paid to the re- 
ceivers the balance in its hands on its account with the Tire Com- 
pany, arrangement having been made with Anthony and the Traders' 
Company, whereby it was agreed that such payment should be made 
without préjudice to their rights ; and on receiving this payment the 
receivers deposited the sum of $11,500 in a spécial bank account to 
await the détermination of Anthony's claim; that sum being the 
amount due him on his note as of July 1, 1913. 

The claim of Anthony was referred to a master, who, having heard 
the parties, made a report, in which he found the amount due the 
claimant was $11,500 and interest from July 1, 1913, and that he was 
entitled to be paid that sum out of the balance obtained by the re- 
ceivers on the Poster account. 

The allowance made by the master was afterwards approved and 
affirmed by the District Court, except so far as it related to the ques- 
tion of interest. The court allowed interest at 6 per cent, from July 
Ist to August 2d, the date of the appointment of the receivers, and 
such further sum as accrued upon the $11,500 after it was deposited 
by the receivers in the bank as aforesaid, and a decree was entered 
accordingly. 

Prom this decree the receivers and R. L. Curtis, a creditor of the 
Tire Company, appealed on the ground that the District Court erred 
in finding and ruling that the writings of April 16th and April 23d 
constituted an équitable assignment by the Tire Company to the claim- 
ant of the account then due and to become due the Tire Company from 
the Poster Company, to secure the claimant for what might be due 
him on his note, until paid; and the claimant appealed from the de- 
cree so far as it disallowed his clàim for interest from July 1, 19i3, 
until the note should be paid, on the ground that his claim was not 
a preferred, but a secured, claim, and the sum in the hands of the 
Poster Company at the time it was turned over to the receivers was 
more than sufficient to pay his note and the balance due the Traders' 
Company in full. 

Counsel for the creditor and the receivers contend that the writings 
of April 16th and 23d amount to nothing more than a mère promise 
to pay a debt out of a particular fund, and do not constitute an assign- 
ment of the fund, even in equity ; that to make an équitable assign- 
ment there should be such an actual or constructive appropriation of 
the subject-matter as to confer a complète and présent right on the 
party meant to be provided for, even where the circumstances do not 
admit of its immédiate exercise ; and that thèse writings disclose that 
no actual or constructive appropriation of the account, as it then ex- 
isted or as it thereafter accrued, was made, so as to confer a complète 
and présent right on the claimant. 

[1] We are, however, of the opinion that the District Court did 
not err in this particular, and that the writings of April 16th and April 
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23d, when read together and taken in connection with the transaction 
which the parties were undertaking to carry out, show that it was 
intended to assign the entire account as then due and to become due 
from the Foster Company to the Tire Company to secure the claim- 
ant's note. By their delivery to the claimânt with this intention there 
was an actual appropriation of the account as it then existed, and a 
constructive appropriation of it as to sums that might become due 
in the future. The transaction was not a mère promise to pay the 
note out of a particular fund. Field v. City of New York, 6 N. Y. 
179, 57 Am. Dec. 435; Brill v. Tuttle, 81 N. Y. 454, 37 Am. Rep. 
515; Fourth Street Bank v. Yardley, 165 U. S. 634, 17 Sup. Ct. 439, 
41 L. Ed. 855; Ingersoll v. Coram, 211 U. S. 335, 368, 29 Sup. Ct. 
92, 53 L. Ed. 208; Barnes v. Alexander, 232 U. S. 117, 34 Sup. Ct. 
276, 58 L. Ed. 530; Peugh v. Porter, 112 U. S. 737, 5 Sup. Ct. 361, 
28 L. Ed. 859 ; 3 Pomeroy's Eq. (2d Ed.) §§ 1235, 1236, 1237. The 
Tire Company retained no right to collect the account for its own ben- 
efit, or to revoke the disposition promised as to the future. By the 
assignment an équitable interest in the account as it then stood, and 
as it might thereafter accrue, passed to the claimânt as security for 
his note, together with a power to collect the account and apply the 
proceeds in satisfaction of the note. As the assignment vested in the 
claimânt an équitable interest in the account, with a power to collect 
the same, he thereby became possessed of a power coupled with an in- 
terest in the account assigned, which was irrévocable. Hunt v. Rous- 
manier's Adm'rs, 21 U. S. (8 Wheat.) 175, 5 L. Ed. 589. 

Being of the opinion that the claimânt obtained an assignment of 
the entire account as it stood on April 16th, and as it might there- 
after accrue, and the sum turned over to the receivers being more 
than sufficient to pay the claims of the Traders' Company and of 
the claimânt in full, many of the questions argued by counsel for the 
receivers and the creditor pass eut of the case, and it is unnecessary 
to consider them. 

[2] It appears that the claimânt was a director in the Tire Com- 
pany, and was présent, and took part, at a meeting of its board of 
directors on the 19th of June, when it was voted that "the treasurer 
be authorized to exécute a contract with the Traders' Commercial 
Company of New York, and assign accounts receivable" to it, in pur- 
suance of which the assignment heretofore referred to was made tq 
the Traders' Company ; and in view of this it is argued that the claim- 
ânt waived his right in the account under the assignment to him. This 
objection, however, is without foundation in fact — First, because it 
does not appear that the claimânt knew that the treasurer would as- 
sign the account which had already been assigned to him ; and, sec- 
ond, if he did know what accounts the treasurer proposed to assign 
to the Traders' Company, 'he knew that, so far as the Foster Com- 
pany account was concerned, it only related to certain particular in- 
voices of goods out of that account amounting to $22,461.83. If this 
was a waiver of the claimant's assignment as to thèse invoices, it did 
not afifect his right to the balance of the account as security for his 
note, and is of no importance, as the balance due on that account, after 
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deducting the invoices assigned to the Traders' Company, is more than 
enough to pay his note in full. 

[3] As to the matter of interest, we think the District Court was 
in error. The claimant is not seeking to establish a preferred claim. 
His position is that the sum due on the Foster account was pledged to 
him as security by the assignment, and that, as this sum is sufficient 
to pay his note, principal and interest, he is entitled to hâve it satis- 
fied therefrom. 

In No. 1Q96, Alfred W. Anthony v. Walpole Tire & Rubber Com- 
pany et al., the decree of the District Court is modified, by allowing 
interest on the claimant's note at 6 per cent, from July 1, 1913, to the 
date of payment, and, as thus modified, it is affirmed; and the appel- 
lant recovers his costs of appeal. 

In No. 1094, Rensselaer L. Curtis v. Walpole Tire & Rubber Com- 
pany et al, the decree of the District Court, as modified by the de- 
cree of this court in No. 1096, is afiîrmed; and the appellees recover 
their costs of appeal. 

In No. 1095, Robert C. Fisher et al., Receivers, v. Alfred W. An- 
thony et al., the decree of the District Court, as modified by the decree 
of this court in No. 1096, is affirmed ; and the appellees recover their 
costs of appeal. 



PRICB V. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. November 7, 1914.) 

No. 4017. 

1, indictment and information (§ 125*) — duplicitt — assault with 

Weapon on Mail Custodian. 

A count in an Indlctment under the latter part of Cr. Code (Act March 
4, 1909, c. 321) § 197, 35 Stat 1126 (Comp. St. 1913, § 10367), charging 
that défendant attempted to rob a mail clerk of mail matter in his cus- 
tody, and in the course of such attempt put the life of the clerk in 
jeopardy by the use of a dangerous weapon, is not duplicitous; the at- 
tempt to rob being an essential élément of the offense of puttlng the life 
of the clerk in jeopardy, which must necessarily be charged. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dig. §§ 334-400 ; Dec. Dig. § 125.*] 

2. CBiMiNAL LiAW (§ 309*) — Evidence — Peesumption or Good Chabacteb. 

In a criminal case, where no évidence is ofEered in regard to defend- 
ant's character, there is no presumption that his character Is good, which 
can be considered by the jury as évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 738; Dec. 
Dig. § 309.*] 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Frank Price. 
Judgment of conviction, and défendant brings error. Affirmed. 

James C. Denton, of Muskogee, 0kl., for plaintiff in error. 
Frank Lee, of Muskogee, Okl. (D. H. Linebaugh, of Muskogee, Okl., 
on the brief), for the United States. 

*For other cases see game topic &, § numeeb in Dec. &, km. Digs. 1907 to date, & Rep'r Indexes 
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Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The défendant was indicted and con- 
victed for a violation of section 197 of the Criminal Code, which reads 
as follows: 

"Whoever shall assault any person havlng lawful charge, control, or cus- 
tody of any mail matter, with intent to rob, steal or purloin such mail mat- 
ter or any part thereof, or shall rob any such person of such mail, or any 
part thereof, shall, for a flrst offense, be imprisoned not more thân ten years ; 
and if, in effecting or attemptlng to effect such robbery, he shall wound the 
person having custody of the mail, or put his llfe in jeopardy by the use of 
a dangerous weapon, or for a subséquent offense, shall be imprisoned twenty- 
five years." 

[1] The indictment contained two counts.. The first is based upon 
the first part of the section, and charges the crime of assault with in- 
tent to rob, steal, -and purloin mail matter. The second count is based 
on the latter part of the section, and charges the attempt to commit 
the crime of robbery, and that in the course of such attempt the de- 
fendant put the life of a mail clerk in jeopardy by the use of a danger- 
ous weapon. The first assignment of error is based upon the overrul- 
ing of a demurrer to the second count of the indictment, and also the 
order of the court declining to require the government to elect as to 
which of the two crimes charged in the second count the government 
would stand upon. It is said that thèse rulings were erroneous because 
this count is duplicitous. This assignment is clearly devoid of merit. 
The crime of rolsbery is an essential élément of the crime attempted to 
be charged in the second count of the indictment. It is quite mani- 
fest that the government could not charge the défendant with the of- 
fense of having put the life of the postal clerk in jeopardy while at- 
tempting to commit the crime of robbery, without charging that crime 
as an élément of the second and graver offense. Where one crime is 
an essential élément of another and more serions offense, the indict- 
ment is not duplicitous because it charges both of the crimes. It would 
be fatally defective if it did not do so. 

[2] The error most relied on is the action of the court in declining 
to give the following request: 

"Tou are charged that the law présumes the good character of the accused, 
aud such presumption is to be considered as évidence In favor of the accused 
in considering the question of his guilt or innocence." 

No évidence had been offered as to defendant's character. The ac- 
tion of the court was clearly right. The request was wrong in both its 
aspects. In a criminal case, when no évidence is offered in regard to 
defendant's character, there is no presumption that his character is 
good, and certainly such a presumption, if it were to be indulged, would 
not be évidence. 

In our jurisprudence a person on trial' for crime cannot be attacked 
either as to his gênerai character or as to spécifie acts of wrongdoing. 
In this respect the common law differs from the Systems in vogue on 
the continent of Europe. There a defendant's whole past is part of 
every criminal investigation, and any acts of wrongdoing of which he 
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lias been guilty may be arrayed against him. They are considered a 
legitimate basis of inference in determining whether he is guilty of the 
particular act for which he is upon trial. Our law emphasizes the pro- 
tection of the citizen rather than society. In order to shield the de- 
fendant from surprise, an3 against being overwhelmed by a multitude 
of charges, and in order to confine the investigation within reasonable 
limits, it restricts the trial to the spécifie act of wrongdoing charged 
in the indictment. This protection of the défendant against a gênerai 
charge of bad character or bad conduct is, however, a rule of law, and 
not a presumption of fact. To call it a presumption is only to indulge 
in loose language. To say that the defendant's character shall not be 
attacked, unless he himself puts it in issue, is manifestly a very différ- 
ent thing from saying that his character is presumed to be good. In 
counsel's brief there are numerous excerpts from text-books and en- 
cyclopedias, and some décisions, in wbich this rule of law that the 
character of a défendant shall not be attacked unless he himself puts 
it in issue, is stated in the converse form that his character is presumed 
to be good. For example, in 3 Ency. of Evidence, p. 34, the foUowing 
language is used : 

"The law présumes the good character of a person accused of crime, and 
no Inference of bad character arises from his fallure to ofEer évidence of good 
character." 

By the author thèse two statements are manifestly regarded as équiv- 
alent. It needs no argument, however, to show that they are not se. 
Counsel cites the following cases which are referred to in the encyclo- 
pedias and text-books : People v. Pair, 43 Cal. 137 ; People v. Glea- 
son, 122 Cal. 370, 55 Pac. 123 (see this case fuUy explained and cases 
cited in People v. Griffith, 146 Cal. 339, 80 Pac. 68) ; Goggans y. Mon- 
roe, 31 Ga. 331 ; Bennett v. State, 86 Ga. 401, 12 S. E. 806, 12 L. R. 
A. 449, 22 Am. St. Rep. 465 ; Stephens v. State, 20 Tex. App. 269 ; 
Cluck V. State, 40 Ind. 263 ; Fletcher v. State, 49 Ind. 124, 19 Am. 
Rep. 673 ; State v. Kabrich, 39 lowa, 277 ; State v. O'Neal, 29 N. C. 
<7 Iredell) 251 ; State v. McAllister, 24 Me. 139; State v. Upham, 38 
Me. 261 ; People v. Evans, 72 Mich. 367, 40 N. W. 473 ; Olive v. 
State, 11 Neb. 1, 7 N. W. 444; Biester v. State, 65 Neb. 276, 91 
N. W. 416; Ackley v. People, 9 Barb. (N. Y.) 609. An examination 
of thèse cases will show that the alleged presumption of good charac- 
ter was not involved in any of them. They ail turn upon the question 
whether error was committed by allowing the state to introduce évi- 
dence as to defendant's character, when he had introduced no évidence 
on that subject, or allowing counsel to attack defendant's character 
under like circumstances, or the giving of instructions which invited 
the jury to consider against the défendant the fact that he had put in 
no évidence as to his previous good character. Thèse were the ques- 
tions that passed into judgment in those cases. Whatever is contain- 
ed in the opinions touching the presumption of good character is said 
by way of illustration or emphasis, and is no part of the judgment. 
S'imilar language is also used in People v. Weiss, 129 App. Div. 671, 
114 N. Y. Supp. 236; State v. Garrand, S Or. 216; Commonwealth v. 
Cleary, 135 Pa. 64, 19 Atl. 1017, 8 I* R. A. 301. But the question ac- 
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tually involved in thèse cases was whether the court could in its in- 
struction restrict the use of évidence produced by the défendant as to 
his good character to simply turning the scale by producing a reason- 
able doubt, and thus prevent the jury from considering it generally on 
the question of defendant's guilt or innocence. It is manifest that gên- 
erai language used in such cases as to the presumption of defendant's 
good character cannot be considered as part of the décision. 

Whenever the question has been directly presented for décision it 
has been held, with a single exception, that uniess the défendant puts 
his character in issue by producing évidence himself , it is wholly outside 
the case. On the one hand, there is no presumption in regard to his 
character being either good or bad ; and, on the other hand, neither the 
court nor counsel can properly refer to defendant's character as an élé- 
ment to be considered by the jury. Addison v. People, 193 111. 405, 62 
N. E. 235; Dryman v. State, 102 Ala. 130, 15 South. 433; Griffin v. 
State, 165 Ala. 29, 50 South. 962 ; People v. Johnson, 61 Cal. 142 ; Peo- 
ple V. Griffith, 146 Cal. 339, 80 Pac. 68; People v. Lee, 1 Cal. App. 169, 
81 Pac. 969; People v. Bodine, 1 Denio (N. Y.) 281, 315; Danner v. 
State, 54 Ala. 127, 25 Am. Rep. 662; Gâter v. State, 141 Ala. 10, 
37 South. 692; -McQueen v. State, 82 Ind. 72; State v. Smith, 50 
Kan. 69, 31 Pac. 784; State v. CoUins, 14 N. C. 117; Knight v. State, 
70 Ind. 375, 380. 

The so-called presumption of good character is properly classed by 
Mr. Chamberlayne among the pseudo presumptions. 2 Chamberlayne 
on Evidence, § 1168. His entire discussion of the quite common er- 
ror of treating a rule of law as a presumption of fact, is one of the 
best to be found in the books. Section 1159 et seq. See, also, 2 Wig- 
more on Evidence, § 290, note 2. In so far as MuUen v. United 
States, 106 Fed. 892, 46 C. C. A. 22, is at variance with thèse views, we 
do not consider it to be a sound exposition of the law. 

Our attention is called to the case of Coffin v. United States, 156 
U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481. In that case the trial court 
gave a full and accurate charge on the question of reasonable doubt, 
but refused to give a properly framed request on the presumption of 
innocence. This refusai was assigned as error. The question raised 
was whether the refusai to charge as to the presumption of innocence 
was cured by the giving of a proper charge on the subject of reasonable 
doubt. This question is examined with much learning in the opinion, 
and the assignment of error is sustained. In reviewing the subject a 
passage is quoted from Greenleaf to the effect that the presumption 
of innocence is évidence, and that view is developed to some extent 
in the opinion. It will be seen, however, from the error assigned, that 
this point was not directly involved, but is rather a part of the argu- 
ment than a part of the judgment. When the case of Coffin v. United 
States went back for a second trial, the proposition that the presump- 
tion of innocence is évidence in favor of the défendant was wholly 
omitted from the charge to the jury. The language of the trial court 
was as follows: 

"The burden of provlng Haughey and the défendants guilty as charged 
rests upon the government, and the burden does not shift from it. Haughey 
and the défendants are presumed to be innocent until tbeir guilt in mauner 
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and form as chargea In some count of the Indictment Is proved beyond a rea- 
sonable doubt. To justify you In returning a verdict of guilty, the évidence 
should be of sueh character as to overcome this presumption of innocence and 
to satisfy each one of you of the gullt of Haughey and the défendants as 
charged, to the exclusion of every reasonable doubt" 

On the second appeal this langnage is quoted (162 U. S. 681, 16 
Sup. Ct. 943, 40 L. Ed. 1109), and in no way criticized by the court. 
Even more impressive is the action of the Suprême Court in the case 
of Agnew v. United States, 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 
624. It was there urged that the trial court erred in giving to the jury 
the foUowing instruction : 

"The défendant is presumed to be innocent of ail the charges against him 
until he is proven guilty by the évidence submitted to you. This presump- , 
tion remains v^ith the défendant until such time in the progress of the case 
that you are satisfled of the gullt beyond a reasonable doubt" 

— and in refusing the foUowing instruction asked by the défendant: 

"Every man is presumed to be innocent until he is proved guilty, and this 
légal presumption of innocence is to be regarded by the jury in this case as 
matter of évidence to the benefit of ■which the party Is entltled. This pre- 
sumption is to be treated by you as évidence giving rise to resulting proof to 
the full extent of its légal efflcacy." 165 XJ. S. 51, 17 Sup. Ct 241, 41 L. 
Ed. 624. 

It will be noticed that the request which the court declined to give 
is taken Verbatim from the opinion in the Coffin Case (156 U. S. 459, 
460, 15 Sup. Ct. 394, 39 L. Ed. 481), and embraces its most distinctive 
statements as to the presumption of innocence being évidence. The 
court held that no error was committed in declining to give this re- 
quest, and observed that: 

"The court might well hâve declined to give it on the ground of the tend- 
ency of its closing sentence to mlslead." 

Inasmuch as the Suprême Court itself thus holds that it is not errer 
to refuse to charge that the presumption of innocence is évidence, it 
would seem that this subordinate feature of the opinion in the Coffin 
Case no longer expresses its views on that subject. See also Thayer's 
Preliminary Treatise on Evidence, 551 ; Wigmore on Evidence, § 
2511; Chamberlayne on Evidence, §§ 1173, 1175c, 1176c. 

Certainly we do not think that the doctrine that the presumption of 
innocence is évidence should be extended into any new field. To apply 
it to the pseudo presumption of good character would be peculiarly vi- 
cious. The state may rebut the presumption of innocence ; ail its év- 
idence is leveled directly at that presumption. But against this so- 
called presumption of good character the state is powerless. It may 
not meet it by évidence, argument, or instruction from the bench ; for, 
until the défendant has fîrst introduced évidence on the subject of his 
character, the state may not enter that field. The presumption, if it 
is allowed at ail, must be a conclusive presumption, because it cannot 
be rebutted by évidence. Thus in our courts the basest character would 
be placed in a better position than the most upright ; for the latter will 
usually be shown by évidence, and may be met by counter évidence, 
while the former will be made whiter than snow by the simple alchemy 
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of presumptîon. To allow such a presumption would be as unjust to 
Society as the déniai of the correct rule of law would be to the défend- 
ant. If the presumption exists, counsel hâve a right to use it in argu- 
ment, and to require its déclaration from the bench. What will be the 
effect upon juries ? When they are told by the court that the presump- 
tion exists, and that they must give effect to it in their décision, they 
are bound to conclude that this means something, though they bave no 
way of knowing what weight they ought to attach to this peculiar "év- 
idence," which has no basis either in testimony or in inference. It 
would be a poor advocate, indeed, who could not raise a "reasonable 
doubt" out of such metaphysics. Sound légal administration — an ad- 
ministration that is just to society as well as the défendant — forbids 
the allowance of any such presumption. When the défendant is given 
the benefit of the presumption of innocence, and the rule in regard to 
reasonable doubt, and is protected against any attack upon his past 
life, either by évidence, argument, or instruction, he is fuUy protected 
agàinst injustice. To go farther is, in the language of Mr. Justice 
Brewer (in an article in the North American Review), "not to protect 
the innocent, but to make it impossible to convict the guilty." 
The judgnient is affirmed. 

SMITH, Circuit Judge. My views of the subject considered in the 
foregoing opinion are quite fully expressed in Chambliss v. United 
States of America, infra, 132 C. C. A. 112, and I simply concur in the 
resuit in the foregoing opinion. 



CHAMB,LISS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 4, 1914.) 

No. 4025. 

1. Ceiminal Law (§ 814*) — Insthxictions — Applicability to Bvidencb. 

On the trial of a défendant, charged wlth havlng Introduced liquor Into 
the Indlan country in violation of Act July 23, 1892, c. 234, 27 Stat. 260, 
as amended by Act Jan. 30, 1897, c. 109, 29 Stat. 506, or wlth havlng 
carrled liquor into Indlan Territory In violation of Act March 1, 1895, c. 
145, 28 Stat 693, an instruction that défendant might be convicted if the 
jury found that he had in his possession liquor which had recently been 
introduced into the district from a point without the slate and district 
was erroneous, as not applicable to the évidence, where there was no évi- 
dence as to the time when the liquor found in defendant's possession was 
introduced or carrled into the district. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 1821, 1833, 
1839, 1860, 1865, 1883, 1890, 1924, 1979-1985, 1987 ; Dec. Dig. § 814.*] 

2. Cbiminal Law (§ 814*) — Evidence — Presumption of Good Chaeactek. 

In the absence of any évidence as to the character of défendant in a 
crimlnal case, an Instruction that the law présumes his good character, 
"and such presumption is to be considered as évidence in favor of the 
accused in conslderlng the question of his guilt or Innocence," heM prop- 
erly refused. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. §§ 1821, 
1833, 1839, 1860, 1865, 1883, 1890, 1924, 1979-1985, 1987 ; Dec. Dig. § 814.*] 

*I\>r other cases se» eame topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexai 
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S. WOEDS AND PHKASES — "RECENT." 

"Récent," as iised In connection wlth the presumption arlslng from the 
possession o£ stolen goods, is a term not capable of exact or précise défi- 
nition, and varies withm a certain range with the conditions of each par- 
ticular case, and is a question of fact wholly for the jury (dting Words 
and Phrases, Récent). 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Ed. Chambliss. 
Judgment of conviction, and défendant brings error. Reversed. 

James C. Denton, of Muskogee, 0kl., for plaintifï in error. 
Frank Lee, Asst. U. S. Atty., of Muskogee, 0kl. (D. H. Linebaugh, 
U. S. Atty., of Muskogee, 0kl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The plaintifï in error, the défendant in the 
District Court, was indicted, arraigned, pleaded not guilty, tried, con- 
victed, sentenced, and sued out a writ of error to this court. 

The indictment, so far as material, charged that Ed. Chambliss on 
August 27, 1912, in the county of Muskogee, in the Eastern district 
of Oklahoma, said county and district then and there being a portion 
of the Indian country of the United States, did carry into said Indian 
country and into the county aforesaid, from without such Indian 
country and without the district and state aforesaid, one quart of 
intoxicating liquor, to wit, béer; the said county and district having 
been a portion of the territory of the said United States known as 
the Indian Territory. 

It must first be borne in mind that there were two wholly separate 
and distinct laws or sets of laws on the subject in force at the time 
in the territory described: 

First. The act of the Fifty-Second Congress of July 23, 1892 (27 
Stat. 260), as amended by the act of the Fifty-Fourth Congress of 
January 30, 1897 (29 Stat. 506). United States v. Wright, 229 U. S. 
226, 33 Sup. Ct. 630, 57 L. Ed. 1160; United States Express Co. v. 
Frîedman, 191 Fed. 673, 112 C. C. A. 219. 

Second. The act of the Fifty-Third Congress of March 1, 1895 (28 
Stat. 693, 697). Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 
h. Ed. 1248. 

Under the act of 1892, as amended by the act of 1897, ail persons 
were prohibited from introducing liquor into the Indian country and 
from disposing of liquor to any Indian under charge of an Indian 
agent and the phrase "Indian country" included Indian allotments. 
Under the act of 1895 ail persons are prohibited from carrying liq^ 
uors into Indian Territory and the manufacture and sale of liquor 
in said territory is prohibited. 

Under the act of 1892, as originally enacted, the punishment was 
imprisonment for not more than 2 years and a fine of not more than 
$300; but by the amendment of 1897 the punishment was fixed at not 
less than 60 days' imprisonment and a fine of not less than $100 for 
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the first offense and not less than $200 for each subséquent offense. 
The act of 1895 prohibited the manufacture, sale, or otherwise dis- 
posing of any liquor in Indian Territory, or the carrying of any liquor 
into the territory, under a penalty of not over $500 fine and imprison- 
ment for not less than 1 month nor more than 5 years. 

It will be observed that under the acts of 1892 and 1897 the guilty 
party was subject to a fine without maximum limit, but with a mini- 
mum of $100 for the first offense and $200 for subséquent ones. 
Under the act of 1895 he was subject to a fine with no minimum, but 
a maximum of $500. Under the act of 1897 the imprisonment was 
without maximum, except in the discrétion of the court, but there 
was a minimum of 60 days. Under the act of 1895 the maximum 
imprisonment was 5 years and the minimum was 1 month. 

While thèse offenses were largely identical in character,- we hâve 
shown in former opinions their points of différence. Thèse laws were 
ail concurrently in force in some cases over identically the same ter- 
ritory. In other cases one was applicable and the other was not. 
Which of thèse offenses did the indictment charge? We think it 
charged both, and as the indictment was in a single count it was proba- 
bly duplicitous; but, if so, we do not find that question was raised 
at ail. The demurrer did not raise it, first, because it was not enu- 
merated as one of the grounds of demurrer; and, second, the ques- 
tion could not be raised by demurrer. Pooler v. United States, 127 
Fed. 509, 62 C. C. A. 307. This question not having been raised at 
ail below, we hâve nothing to do with it, except to point out that an 
offense under the acts of 1892 and 1897 is a separate and distinct of- 
fense from one committed under the act of 1895. 

For ail else the indictment was good and sufiicient. It was sub- 
stantially conceded at the trial that the deputy United States marshal 
and a spécial ofiicer of the Indian service went to defendant's house 
in Muskogee on August 27, 1912, and there found in one of the 
rooms approximately 1,200 pint bottles of béer in 10 barrels and 4 
gallons of whisky in a 5-gallon keg. The défendant testified that he 
bought the liquor of a man named Lee, but it subsequently appeared 
he referred to Leland McGee; that for perhaps 30 days he had been 
buying béer and whisky of this man, and it was always delivered at 
night ; that he bought 6 barrels of béer at one time and 10 at another, 
previous to securing the liquor in question ; that he had bought it 
three or four différent times, and in addition had bought a good 
deal from colored fellows; that he bought this liquor for the purpose 
of selling it again. 

As ail the liquor of ail his prior purchases was gone at the time 
this particular liquor was discovered, and he had also sold some of 
the" last installment of liquors which he claims he obtained from Le- 
land McGee, he is confessedly guilty of having sold it, and of violat- 
ing the first prohibition in the act of 1895. If he had stood indicted 
for that offense, scarcely anything that could hâve been introduced into 
this case would hâve been prejudicial to him ; but he was not indicted 
for that offense, but for carrying or introducing liquor into the Indian 
country, or Indian Territory. 
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[1] Under thèse circumstances the court charged the jury as fol- 
lows: 

"Because there are certain circumstances under whieh persons may procure 
liquPf in this district without being guilty of introducing, as that term is 
uaed 'n this statute, the mère fact that one is in possession of liquor of Itself 
woulQ not eonstltute a prima facie case of introducing. But in a case of 
this character, where the jury fLnd from the évidence beyond a reasonable 
doubt that the liquor Involved bas been recently Introduced Into this district 
from a point without the state and district, and that therefore some one has 
vlolated the introducing law, and the liquor so introduced Ulegally Is found 
in the possession of the accused, then, unless there Is some explanatlon which 
the jury finds consistent wlth hls Innocence — that is, consistent with any other 
condition than that he introduced It — the jury, under such circumstances, are 
warranted in retumlng a verdict of guilty ; if you flnd, as I say, liquor 
recently introduced into this district and in defendant's possession, and his 
explanatlon of hls possession you do not flnd to be consistent with any other 
condition than thàt he introduced it." 

Again the court instructed the jury: 

"If inadvertently I instructed you that, if you flnd from any standpolnt that 
this défendant was in the illégal posses.sion of this liquor, your verdict should 
be guilty, I dld not in tend to say that. What I did Intend to say, and what 
I now say, if you flnd beyond a reasonable doubt from the évidence that the 
liquor involved in this case was recently introduced from a point without 
this state and district into this district, the liquor whlch is conceded to bave 
been in hiç possession, then the fact of possession under thèse circumstances 
would warrant you as a jury in returning a verdict of guilty as agalnst this 
défendant, unless hls explanatlon with regard to his possession of the liquor 
is consistent with some other theory than that he introduced it, or was In- 
terested in it, or alded, abetted, assisted, or procured its introduction." 

Pen. Code (Act March 4, 1909, c. 321) § 332, 35 Stat. 1152 (Comp. 
St. 1913, § 10506), is as follows: 

"Whoever directly commits any act constitutlng an offense deflned in any 
law of the United States, or alds, abets, counsels, commands, induces, or pro- 
cures its commission, is a principal." 

It was doubtless to this provision that the court referred in this 
instruction. . But, notwithstanding this provision, if, as he claims, with- 
out any arrangement or understanding, express or implied, of any 
kind by the défendant to aid, Leland McGee had imported liquors 
into Eastern Oklahoma, and having them there had sold them to the 
défendant, who had nothing to do with the importation, then the de- 
fendant would under the évidence be guilty of a violation of the first 
provision in the act of 1895, because that statute expressly prohibited 
the sale of liquor in Indian Territory under the same penalty pre- 
scribed for carrying such liquors into the territory ; but he would not 
be guilty of the offense of carrying liquors into the territory. 

In this case there was not the slightest évidence as to when thèse 
liquors were carried into Old Oltlahoma or Indian Territory. There 
was not a syllable of évidence as to when the offense charged was 
committed, and the sole question is whether there was any justifica- 
tion for this instruction in the évidence. It will be conceded that 
there was probably no ■ law under which liquors could legally hâve 
been in Indian Territory, except possibly the dispensary provision in 
the Enabling Act (Act June 16, 1906, c. 3335, 34 Stat. 267), as they 
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could not be manufactured or carried there for 17 years at the time 
in question. But if the jury found that some one had introduced 
Hquors illegally, the mère finding of the liquors years afterwards in 
defendant's possession would not warrant it in finding that he intro- 
duced them. This was an évident effort to extend the doctrine of 
recently stolen property to such liquors. 

Where ariy person is . found in possession of recently stolen prop- 
erty, the burden of accounting for such possession rests upon him, 
and it "1s commonly stated that the possession raises a presumption 
against the accused which will justify conviction if he does not meet 
it by a reasonable explanation. It is, however, everywhere conceded 
that the presumption is one of fact and not of law. 25 Cyc. 134. 
But in order to warrant a presumption of guilt the possession must 
be récent. 25 Cyc. 140. The word "récent" is defined by Webster 's 
International Dictionary as: 

"1. Of late origln, existence, or occurrence; lately come; not of remote 
date, antlquated style, or the Uke; not already known, famillar, worn out, 
trite, etc. ; f resh ; novel ; new ; modem ; as récent news." 

"Recently" is defined as follows: 
"Newly; lately; freshly; not long slnce." 

[3] It must, of course, be conceded that the word "récent"," as used 
in connection with the presumption arising from the possession of 
stolen goods, is a term not capable of exact or précise définition, and 
varies within a certain range with the conditions of each particular 
case, and is a question of fact wholly for the jury. 7 Words and 
Phrases, 5998. The rule that the récent possession of goods illegally 
obtained is évidence as against the possessor that he illegally ac- 
quired them has been extended to burglary, embezzlement, robbery, 
and other cases (Wilson v. United States, 162 U. S. 613, 16 Sup. 
Ct. 895, 40 L. Ed. 1090), but in such cases it has been customary to 
charge, as the court did hère, that such évidence would warrant con- 
viction, not that it created any presumption of guilt. Of course, the 
principle has been justly extended in cases of murder to the finding 
of the implement by which it was committed in the defendant's cus- 
tody. 

We do not désire to pass upon questions not necessary to a dis- 
position of this case, and therefore do not détermine whether the rule 
as to récent possession of property applied to intoxicating liquors 
found in Indian Territory, but content ourselves with saying that 
ail the authorities, agrée that the weight of such évidence dépends 
upon how soon after the crime the property is found in the defend- 
ant's possession, and as there was no évidence when thèse liquors 
were imported, and consequently none that they had been recently 
imported, the instruction had no basls to support it in the évidence, 
and the case must be reversed. This does not weaken the law, because 
possession not recently after the importation is admissible in évi- 
dence; but it is not for the court to say thatit would warrant a ver- 
dict of guilty, and again there is no necessity for indicting a défend- 
ant in a case like this for introducing liquor, when he is manifestly 
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subject to îndictment for the violation of the law against one who 
sells, gives away, or furnishes liquor. 

[2] There was no évidence offered as to the character of the de- 
fendant. He asked the court to instruct the jury: 

"You are Instructed that the law présumes the good character of the ac- 
cused, and such presumption is to be considered as évidence in favor of the 
accused In consldering the question of hls guilt or innocence." 

The portion of this instruction that the law presumed the good 
character of the accused is perhaps correct, but the jury were sought 
to be instructed that the absence of évidence should be considered 
évidence in favor of the accused in considering the question of his 
guilt or innocence. Reliance is placed upon the case of MuUen v. 
United States, 106 Fed. 892, 46 C. C. A. 22. In that case the trial 
judge had said: 

"Now it is a fact that cannot escape your attention — could iiot probably es- 
cape your attention — that if thèse défendants desired, or anybody behind 
them desired, to hâve colored men deprived of the rlght of voting, that it 
would be at such a precinct as thls ; and it is not improbable that just such 
men as thèse défendants would be chosen to carry that object into exécution. 
Those are circumstances that you might weigh in this case in reaching a con- 
clusion." 

TKe défendant objected to this charge and announced that: 

"If your honor please, we offered your honor an Instruction that the de- 
fendants were presumed to be persons of good character, and that that pre- 
sumption prevailed during the progress of the case." 

To which the court responded: 

"I do not think that the jury should be told that the défendants are pre- 
sumed to be persons of good character ; but they are presumed, as the court 
had told the jury, whether of good character or bad character, to be inno- 
cent until their guilt bas been establlshed to the exclusion of a reasonable 
doubt by testimony." 

It is true that upon examining the vsrritten application to charge 
the jury in that case it is found to correspond with the instruction 
offered in this case, but it is not referred to in the opinion, except in 
gênerai terms, and the instruction asked was not analyzed in that 
case. In substance the instruction in question tells the jury that the 
absence of évidence should be considered as évidence in favor of 
accused in considering the question of his guilt or innocence. In Wig- 
more on Evidence, vol. 4, § 2511, it is said: 

"The 'presumption of innocence' is a term whlch bas been the subject of 
two spécial fallacies, namely: (1) That it is a genulne addition to the num- 
ber of presumptions ; and (2) that it is per se évidence. 

"1. As to the first of thèse fallacies it is to be noted that the 'presumption 
of innocence' is in truth merely another form of expression for a part of the 
accepted rule for the burden of proof in crimlnal cases; i. e., the rule that 
it is for the prosecution to adduce évidence (ante, section 2487), and to pro- 
duce persuasion beyond a reasonable doubt (ante, section 2497). As to thls 
latter part, the measure of persuasion, the 'presumption' says nothlng. As to 
the former part, the 'presumption' implies what the other rule says, namely, 
that the accused (like every other person on whom the burden of proof does 
not lie) may remain inactive and secure, until the prosecution has taken up 
its burden and produced évidence and effected persuasion ; 1. e., to say in 
this case, as in any other, that the opponent of a claim or charge is presumed 
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not to be gullty Is to say in another form that the proponent ot the claim or 
charge must évidence it. But in a criminal case the term does convey a spé- 
cial and peAaps useful hlnt, over and above the other form of the rule about 
the burden of proof, in that It cautions the jury to put away from their 
minds ail the suspicion that arises from the arrest, the indictment, and the 
arraignment, and to reach thelr conclusion solely from the légal évidence ad- 
duced. In other words, the rule about burden of proof requires the prosecu- 
tion by évidence to convince the jury of the accused's guilt; while the pre- 
sumption of Innocence, too, requires this, but conveys for the jury a spécial 
and additional caution (which is perhaps only an implled coroUary to the 
other) to consider, in the material for their belief, nothing but the évidence, 
1. e., no surmises based on the présent situation of the accused — a caution 
particularly needed in criminal cases. So far, then, as the 'presumption of 
innocence' adds anything, It is merely a warning not to treat certain things 
improperly as évidence. 

"2. As to the second fallacy, it seems to hâve been malnly propagated by 
the passage of Professer Greenleaf, declaring that 'this légal presumption of 
innocence is to, be regarded by the jury, in every case, as matter of évidence, 
to the benefit of which the party is entitled.' But it cannot be regarded as 
'matter of évidence.' No presumption can be évidence ; It is a rule about the 
duty of produclng évidence (ante, section 2490). This is, in Itself, only a 
matter of the theory of presumptions, and to that extent may be regarded as 
a mère question of words — of the way of phrasing a rule upon the substance 
of which there is no dispute. But when this erroneous theory is made the 
ground for ordering new trials because of the mère wording of a judge's in- 
struction to a jury, the erroneous theory is capable of causing serious harm 
to the administration of justice." 

In a note to this section Professer Wigmore says: 

"A glaring instance of this fatilt is to be found in the décision of Coffln 
V. U. S. (1890) 15S U. S. 432, 162 U. S. 664, 15 Sup. Ct. 394, 16 Sup. Ct. 943 
[39 li. Ed. 481, 40 L. Ed. 1109], where the opinion of the court, proceeding 
upon the abové phrase of Greenleaf as a leading authority, déclares this 'pre- 
sumption' to be 'évidence in favor of the accused.' This opinion received ap- 
parent sanction in the later case of Allen v. U. S. (1898) 164 U. S. 492, 17 
Sup. Ct. 154 [41 L. Ed. 528]. But in Agnew v. U. S. (1897) 165 U. S. 36, 51, 
17 Sup. Ct. 235 [41 L. Ed. 624], Its particularly objectionable sentence, de- 
claring that 'légal presumptions are treated as évidence,' is referrcd to as 
'having a tendency to mislead'; in this case the trial court had refused to 
give an offered instruction copylng that sentence, and the refusai was held 
proper ; so that the Agnew décision may perhaps be taken as a recantation 
to this extent of the unfortunate heresy put forward in the Coffln Case. It 
is to be observed that the opinion in the Agnew Case (in 1897) was pub- 
lished subsequently to a notable lecture on the Presumption of Innocence, ap- 
ropos of the Coffln Case, delivered by Professor Thayer, at Yale TJniversity 
(in 1896), in which the history of the presumption was carefully examined, 
its meaning acutely expounded, and the fallacies of the opinion in the Coffin 
Case exposed in détail. This lecture was reprinted in the learned lecturer's 
Freliminary Treatise on Evidence (1898) Appendix B, p. 551. 

"The fallacy of Coffin v. U. S. is substantially repudiated In the foUowing 
cases: 1899, State v. Soper, 148 Mo. 217, 49 S. W. 1007 (there Is not a 'two- 
ply presumption' in favor of one who Is chargea with wife murder, repudiat- 
Ing State v. Leabo, 84 Mo. 168 [54 Am. Rep. 91]) ; 1900, State v. Kennedy, 154 
Mo. 268, 55 S. W. 293 (refusai to instruct on the presumption of innocence is 
not error where an instruction on reasonable doubt has been adequately 
given) ; 1896, People v. Ostrander, 110 Mlch. 60, 67 N. W. 1079 (similar). The 
common phrase about the presumption of innocence is illustrated in the 
roUowing cases: 1898, Bryant v. State, 116 Ala. 445, 23 South. 40; 1897, Peo- 
ple y. Wmthrop, 118 Cal. 85, 50 Pac. 390 ; 1899, Bmery v. State, 101 Wls. 627, 
78 N. W. 145. The foUowing séries of rulings shows the influence of the 
Coffln Case: 1898, Bartley v. State, 53 Neb. 310, 73 N. W. 744 (the phrase 
sanctioned ; but an instruction omittlng it is not held erroneous) ; 1898, Bart- 
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ley V. State, 55 Neb. 294, 75 N. W. 832 (the Coffln Case noted ; question left 
undecided) ; 1899, McVey v. State, 57 Neb. 471, 77 N. W. 1111 (following Bart- 
ley: V. State)." 

The Coffin Case, referred to by Professer Wigmore, is the chief 
authority relied upon in Mullen v. United States, 106 Fed. 892, 46 
C. C. A. 22. Of course, that case was upon the law of the presump- 
tion of innocence. State v. Linhoff, 121 lowa, 632, 97 N. W. 77 . 
There seems to be a very limited number of authorities upon whether 
the presumption of good character is a disputable presumption of 
law or a presumption of fact. It is évident that a correct instruction 
could be given upon this subject of the presumption of good char- 
acter, which would hâve been undoubtedly ample without embracing 
either the statement that the presumption is one of law or that it 
should be treated as évidence. If the jury be instructed that the 
défendant is presumed to be a person of good character, and that 
presumption prevails throughout the progress of the case that under 
ail the authorities is sufficient, without stating whether it is a pre- 
sumption of law or of fact, or that it should be considered as évidence 
în favor of the accused. 

We should therefore be loth to reverse this case for the refusai 
to give this instruction, if it did not hâve to be reversed in any event; 
but out of déférence to the opinion of the Suprême Court in Coffin 
V. United_ States, 156 U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481, and 
to the opinion of the Circuit Court of Appeals of the Sixth Circuit 
in Mullen v. United States, 106 Fed. 892, 46 C. C. A. 22, the writer 
thinks it should hâve at least been given in a modified form, and 
the case is reversed and remanded, with directions to set aside the ver- 
dict and grant a new trial. 

Judges HOOK and AMIDON concur in the reversai upon the first 
ground. They also concur in nearly ail that is said as to the presump- 
tion of good character, but are unable to assent to the statement 
that such a presumption exists in a criminal case. Their views on 
that subject are expressed in the opinion in Price v. United States, 
218 Fed. 149, 132 C. C A. 1, just filed. 



SHIPOWNBRS* & MEROHANTS' TUGBOAT CO. v. HAMMOND 
LUMBER cet 

(Circuit Court of Appeals, Ninth Circuit November 17, 1914.) 

No. 2388. 

1. Shippinq (§ 209*) — Limitation of Liabilitx — Loss of Tow — Tuos Bm- 

PLOYED IN COMMON VBNTUBE. 

Where two tugs belonging to the same owner were co-operatlng in the 
towing of a raft of logs, which was lost, the hawser of one belng made 
fast to the forward bitts of the other, which was attached directly to the 
raft, so that they were towing tandem, if either tug is liable for the loss 
of the tow, both are liable, and both must be surrendered in a proceedin? 
by the owner for a limitation of liability. 

[Ed. Note.— For other cases, see Shipplng, Cent Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

*For other cases s^e same topic & \ numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 F. — 11 t Rehearlng denled March 8, 1915. 
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2. Shipping \§ 209*) — Pboceeding for Limitation of Liability — Gkottnds 

FOE DiSMISSAL. 

Where there is but a single clalm agalnst a vessel owner, for which a 
limitation of liability is sought upon which an action has been brought to 
recover judgment in a state court, and the value of the vessels involved 
largely exceeds the amount of such clalm, the proceeding should be dis- 
missed. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.* 

Limitation of owner's liability, see note to The Longfellow, 45 0. 0. 
A. 387.] 

Appeal from the District Court for the First Division of the United 
States for the Northern District of California; Maurice T. Doolinç, 
Judge. 

In the matter of the pétition of the Shipowners' & Merchants' Tug- 
boat Company, owner of the tugs Dauntless and Hercules, for limita- 
tion of liability; the Hammond Lumber Company, damage claimant. 
From a decree dismissing the pétition, petitioner appeals. Affirmed. 

For opinion below, see 212 Fed. 455. 

The appellant flled in the court below its pétition for a limitation of lia- 
bility, and alleged therein that it was the owner of the steam tugs Dauntless 
and Hercules ; tliat on September 9, 1911, the appellee delivered a large raft 
of pillng to the master of the Dauntless at Astoria, Or., to be towed to the 
port of San Francisco ; that the tug made f ast to the raft by means of a long 
Steel towing hawser, attached to a towing machine on the tug ; that the mas- 
ter of the Dauntless was unable to procure the services of a bar tug to assist 
hlm with the raft out of the Columbia river and across -the bar at the en- 
trance thereof, and that thereupon he called to his assistance the tug Her- 
cules, which made fast by a Une attached to the towing machine on the Her- 
cules, and to the forward bitts of the Dauntless ; that the tugs proceeded with 
the raft toward the open sea, and by the usual channel taken by vessels pro- 
ceeding to sea ; that in their progress the raft stuck, and the tugs were unable 
to make headway with it, and at the same time the tide began to ebb, and 
by reason of the sea and tide the raft became unmanageable, and, despite the 
efforts of the tugs, the raft was gradually turned and swept broadside agalnst 
the sea until the after end thereof tailed offi towards the breaUers, and the 
raft pulled the towing hawser off the towing machine on the Dauntless and 
being clear became a total loss; that the loss of the raft oecurred without 
the consent, prlvity, knowledge, design, or neglect of the petitioner; that the 
appel' °e, the owner of the raft, has commenced in the circuit court for Clat- 
sop county, state of Oregon, an action wherein recovery is sought in the sum 
of $71,249.71, the alleged value of the raft and its equipment; that the pe- 
titioner desires to contest its liabUity and that of each of said tugs for the 
loss of the raft, and claims the beneflt of a limitation of liability, as pro- 
vided in sections 4282 to 4289, inclusive, of the Revised Statutes (Comp. St 
1913, §§ 8020-8027), and the other limited liability statutes enacted thereafter. 
And the petitioner alleged that, while not admitting its liability for the loss, it 
was entitled to hâve its liability \£ any, limited to the value of the Dauntless, 
or, if not, to the value of the two tugs. Thereupon the Dauntless and Her- 
cules were duly appraised ; the value of the former was found to be the sum 
of $45,000, and the latter the sum of $70,000 ; and the petitioner was directed 
to file undertakings in those sums, conditioned for the payment into court of 
the values of the tugs as determlned in the appraisal. Thereupon a moni- 
tion was issued, citing ail persons claiming damages or loss occurring upon 
said voyage of the tugs to appear and make proof of their claims before the 
commissioner, and in -response thereto the appellee appeared and iflled its 
claim, claiming the value of the raft in the sum of $71,249.90. 

The answer of the claimant alleged that the loss of the raft was occasioned 

•For other cases see same toplo & § ntimbek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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by the neglect of the petitioner, Its offlcers, and servants, and of sald tugs. 
The answer alleged also the commencement of the action In the circuit court 
of Clatsop county on November 9, 1911, and It alleged that the Hercules was 
pulllng upon the tug Dauntless at the time when the raft broke away, and 
that the power of the Hercules so applied actually contributed to the force 
which caused the raft to break away, and that the Hercules being in the lead 
of the tandem of tugs necessarily particlpated In chooslng the path through 
which the tugs and tow passed. 

On October 23, 1913, the appellee flled a motion for the dismlssal of the pé- 
tition, on the ground that there was but one clalmant, and that default had 
been taken against ail other persons who might claim damages, loss, or injury, 
and that the total value of the tugs were greatly in excess of the appellee's 
claim. The motion to dismiss was allowed, and an order was made directing 
the dismissal of the limitation proceedings as to the appellee, but retaining 
jurisdiction thereof for the protection of the petitioner against any other pos- 
sible claimants. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, OIney & 
Willard, ail of San Francisco, Cal., for appellant. 

William Denman and Denman & Arnold, ail of San Francisco, Cal. 
(W. S. Burnett, of San Francisco, Cal., of counsel), for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). In 
the court below the motion to dismiss was based on two grounds: 
(1) That only one claim was made against the tugs; and (2) that the 
amount thereof was much less than the appraised value of the tugs, 
and that for those reasons there was no occasion for limitation of 
liability, and no reason for depriving the claimant of its common-law 
remedy of trial by jury. On the latter ground the motion was al- 
lowed. The décision in White v. Island Transportation Co., 233 
U. S. 346, 34 Sup. Ct. 589, 58 L. Ed. 993, may be accepted as estab- 
lishing the rule that the limited liability acts of Congress authorize 
a proceeding for limitation of liability "whether there be a plurality 
of claîms or only one." 

[ 1 ] But it is urged that the court below erred in holding that both 
the tugs, being engaged in the same venture, were equally liable, if 
liable at ail, though the Dauntless was the only one directly attached 
to the raft, and in holding that, since the value of the two tugs greatly 
exceeded the amount of the claim, there was no occasion for limita- 
tion of liability. The appellant, while not contending that the test 
question in determining whether the value of a vessel should be in- 
cluded in the fund is whether it is itself liable in rem for the injury 
done, asserts that the ultimate inquiry is limited to the question wheth- 
er or not the vessel, or her officers or crew, are at fault, and it argues 
that there is nothing appearing in the record to indicate that the 
Hercules was at fault, and that, in any event, it was error to dis- 
miss the pétition without having heard testimony as to whether there 
was any fault, and upon which tug, if either, the blâme should be placed 

We think that enough is alleged in the appellant's pétition to shov 
that if either tug was liable to surrender, both were. It appears ther&- 
from that both tugs were engaged in a common venture, that both 
were exerting a strain upon the hawser when it parted, and that the 
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Hercules, as the leader of the tandem o£ tugs, must necessarily 
hâve participated in the sélection of the route and the direction of 
the movements of the tugs and tow. For instance, it is alleged that 
"the tugs proceeded with the raft," that "the tugs were unable to 
make headway," and that "despite the efforts of the tugs" the raft 
was turned and swept broadside, etc. 

The appellant relies upon the décision of the Circuit Court of Ap- 
peals for the Second Circuit in The W. G. Mason, 142 Fed. 913, 74 
C. C. A. 83. That was a proceeding in rem against two tugs, the 
Mason and the Babcock, belonging to the same owner, and which had 
been engaged in towing a steamship under a contract made with the 
owners. The Mason did the towing, and her master directed the 
movements of the ship. The évidence, as found by the court, was 
that, while both tugs were cooperating in the same joint undertaking, 
each was acting independently of the other in doing a distinct part 
of the work; the office of the Mason being to tow and to signal to 
the steamship, ànd the office of the Babcock being to operate the stern 
line of the steamship, so as to turn her course when required. The 
Mason was exonerated, for the reason that she had nothing what- 
ever to do with the signaling to the tow. 

But the same court, in The Anthracite, 168 Fed. 693, 94 C. C. A. 
179, in a proceeding in rem, held that where two tugs acted jointly 
in towing a barge, which v/as brought in contact with a rock by nég- 
ligent steering, both tugs were responsible, although one of them was 
acting only as a helper, and the master thereof submitted himself 
entirely to the commands of the master of the other tug. The dé- 
cision in that case is in point in the case at bar, as is also Thompson 
Towing & Wrecking Ass'n v. McGregor, 207 Fed. 209, 124 C. C. 
A. 479. 

The question involved in thîs case has also been decided by this court 
adversely to the appellant's contention in The Columbia, 73 Fed. 237, 
19 C. C. A. 436. In that case it was held that where the owner of a 
barge, which had no motive power, had undertaken to transport f reight 
upon the barge, such barge and a tug, belonging to the same owner, 
by which the motive power was supplied, became one vessel for the 
purposes of the voyage, and that, without surrendering both, the own- 
er was not entitled to limit his liability for damages caused by the 
négligence of the crew of either the barge or the tug. In so holding 
this court followed The Bordentown (D. C.) 40 Fed. 683, a leading 
case, in which Judge Brown held a tug liable which was under the 
control of another tug, where both belonged to the same owner, and 
in the opinion said: 

"Where ail the tugs employed belong to the same owner, and are under one 
common direction, and are engaged in the service at the time when the fault 
Is committed, they are in the same situation * * * as a single vessel, as 
respects responsibility for the négligence of the common head. The words 
'such vessel,' in section 4283, embrace ail such tugs." 

[2] The question remains whether in a case where, as hère, there 
is but a single claim, and the value of the tugs largely exceeds the 
amount of the claim, the proceeding should be dismissed, in a case 
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where an action had already been brought in a state court to recover 
judgment for the claim. The object of the acts of Congress for lim- 
itation of liability apply only to cases where liabiHty may be hmited. 
Except for that particular purpose it clearly was not the intention 
of Congress to oust the jurisdiction of other courts. In The De- 
fender (D. C.) 201 Fed. 189, 191, the court said: 

"The proceeding is Intended for the purpose of limitlng liability, and thls 
présupposes that the liability to be limited might exceed the limlt; that is, 
that there might be Personal liability beyond that of the res involved." 

The appellant argues that it is not necessarily true that there will 
be but one claim against the fund. But upon its own statement of the 
facts as alleged in the pétition it is inconceivable that any claim other 
than that of the owner of the raft can possibly arise. So far as the 
pétition advises us, there was no personal injury to any one engaged 
m the venture, and no property was involved therein, other than the 
tugs and the raft. It was for the petitioner to set forth facts show- 
ing the peculiar and exclusive jurisdiction of the court of admiralty. 
This it has failed to do. 

The decree is affirmèd. 



LAKE SHOBB ELECTRIC RY. CO. V, KURTZ. 

(Circuit Court of Appeals, Slxth Circuit. Norember 13, 1914.) 
No. 2500. 

1, Master and Sebvant (§ 286*) — Action foe Injuet to Servant — Qttes- 

tions fob jubt. 

Evidence considered, in an action by the conduetor of an electric car 
to recover for an injury received by being thrown from the car by rea- 
son of its alleged sudden réduction of speed while passing through an 
open switch, causing the car to lurch, and held to justify the submission 
of the case to the jury under the statutes of Ohio, making the négligence 
of a fellow servant that of the employer and adopttng the rule of com- 
parative négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
§ 286.*] 

2. Appeal and Erkor (§ 927*) — Review — Repusal to Direct Verdict. 

A fédéral appellate court, on review of the déniai of a motion to direct 
a verdict, cannot détermine questions of credibillty of witnesses, and must 
take that view of the évidence most favorable to the party against whom 
the direction was asked. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024 ; Dec. Dig. § 927.*] 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; William L. Day, ludge. 

Action at law by Harry J. Kurtz against the Lake Shore Electric 
Railway Company. Judgment for plaintifï, and défendant brings 
error. Affirmèd. 

T. H. Hogsett, of Cleveland, Ohio, for plaintifï in error. 
R. B. Newcomb, of Cleveland, Ohio, for défendant in error. 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This review involves an alleged error in refusing 
to direct verdict for défendant. Plaintiflf was a conductor on defend- 
ant's baggage car, there being also a motorman and a messenger. By 
reason of an alleged unusual lurching of the car as it passed through 
an open switch, plaintifï was thrown out of the door at the side of 
the car, coUiding with a pôle 15 inches from the car, and so thrown 
under the car and seriously injured. The négligence domplained of 
is the running of the car at an excessive rate of speed, and not under 
control, and the nearness of the pôle to the track. 

[1] The only question is whether there was substantial évidence 
tending to show défendant négligent ; for under both the Norris Act 
(101 Ohio Laws, 195 ; Gen. Code Ohio, 6245-1), which counsel seem 
to agrée is applicable, as well as under the Ohio Railroad Act (99 
Ohio Laws, p. 25), the négligence of a fellow employé is made that 
of the employer, and the rule of comparative négligence prevails, sub- 
ject to limitations whose proper application by the court is not hère 
challenged. 

There was substantial évidence tending to show négligence of the 
motorman. The car regularly stopped at a booth on the switch track. 
It was necessary for the conductor to be at the rear of the car, to 
watch and guide the trolley and keep it in contact with the proper 
wire as the car passed through ' the switch. He testified that the 
usual speed of the car in crossing the switch was S to 6 miles an 
hour ; that the air was usually applied by the motorman at a distance 
of 150 to 200 feet before reaching the switch, and that there was 
always time, after such application of air, for plaintiiï to get to the 
rear platform and look after the trolley; that on the day in question 
the air was not applied until the car was practically at the switch, 
or, at the most, only 15 to 20 feet therefrom; and that the car was 
then running 15 miles an hour. The évidence in the case tehded to 
show négligence in maintaining this speed at the time and place stated. 

We are not impressed with the contention that plaintifï was not 
at his post when the car struck the switch, in that he was sitting near 
the door in the center of the car, eating his lunch. He was not r&- 
quired to be at ail times on the rear platform ; and, at the most, this 
was a question merely of contributory négligence. The latter con- 
sidération applies to the contention that plaintifï, as conductor, had 
the right to control the speed of the car. 

[2] The alleged improbability of plaintiflE's story was a question of 
fact for the jury. This court, on review of a déniai of motion to di- 
rect verdict, cannot détermine questions of credibility of witnesses, 
and must take that view of the évidence most favorable to thè party 
against whom the direction is asked. Big Brushy Coal Co. v. Williams 
(C. C. A., 6th Cir.) 176 Fed. 529, 532, 99 C. C. A. 102; Erie R. R. 
Co. V. Weber (C. C. A., 6th Cir.) 207 Fed. 293, 296, 125 C. C. A. 37. 

The authorities cited in support of the proposition that plaintiiï 
had no right to have his head out of the door are not in point. Plain- 
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tiff's claim is that he was thrown out of the door, not that he volun- 
tarily protruded his head or any part of his body therefrom. 

There being évidence of négligence on the part of the motorman 
in the respect stated, it is unnecessary to consider whether the .Com- 
pany was négligent with respect to the proximity of the pôle. 

The judgment should be affirmed, with costs. 



PEOPLE'S LIGHT CO. T. EATHBUN-JONES ENGINEERING CO.f 

(Circuit Court of Appeals, Fifth Circuit. December 9, 1914.) 

No. 2640. 

Sales (§ 262%*) — Implied Waeeantt of Qttalitt ob Fitness — Sale of Spb- 
cinc ABTictE Made and Wabbanted bt Anotheb. 

A warranty cannot be Implied from a sale by a manufacturer of ma- 
chlnery, in connection with machlnery of its own make, of a known, de- 
scribed, and definite article made by another manufacturer, who does 
warrant It, though the purchaser makes known that it is required by him 
for a particular purpose or use. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 740-T48; Dea Dig. 
§ 262%.»] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in equity by the Rathbun- Jones Engineering Company against 
the People's Light Company. Decree for complainant, and défendant 
appeals. AiBrmed. 

John C. Scott, of Corpus Christi, Tex., and Frank H. Booth, of San 
Antonio, Tex., for appellant. 

C. L. Bâtes and James D. Walthall, both of San Antonio, Tex., for 
appellee. 

Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. The decree appealed from is unquestionably cor- 
rect, unless the defendant's demand by way of counterclaim or recon- 
vention was established. The trial judge, in setting out his reasons for 
finding against that demand, stated two conclusions, among others : (1) 
That, under the évidence, the only substantial grounds of complaint by 
the défendant were due to defects in the gas producer; and (2) that 
the plaintiff was not liable for damages resulting from such defects, 
because it did not guarantee the gas producer or its sufficiency in any 
respect. 

The first-mentioned conclusion is one of fact. Certainly it cannot be 
said that that conclusion was unwarranted by the évidence in the case. 
The évidence was such that plainly it fumished support for the con- 
clusion that the main, if not the sole, trouble experienced by the défend- 
ant in the use of the machinery was due to the gas producer, and that 
whatever damages the défendant sustained were attributable to the 

•For other cases see same topic & § numbes in Dec. & Âm. Digs. 1907 to date, & Eep'r Indexes 
t Rehearing denled January 6, 1915. 
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deficiency of that machine, and not to any fault în the engine sold by 
the plaintiff. 

We think that the other conclusion, which was one of law — ^that there 
was- no contract shown whereby the plaintiff guaranteed the gas pro- 
ducer or its sufficiency for any purpose — was a correct one. In the 
written proposition made by the plaintiff to the défendant, the ac- 
ceptance of which by the latter made the contract between them, the 
only mention of a gas producer was irt'the enumeration among the ar- 
ticles to be furnished of "one No. 7 R. D. Wood & Co.'s lignite pro- 
ducer as per attached spécifications" ; but, accompanying and attach- 
ed to that proposition was a written proposition by R. D. Wood & Co., 
addressed to the défendant, offering to furnish a gas producer. So far 
as that latter proposition guaranteed the machine offered by it, its ac- 
ceptance made such guaranty the obligation, not of the plaintiff, but of 
R. D. Wood & Co. Nowhere in the contract to which the plaintiff was 
a party is there anything indicating an agreement or undertaking on its 
part to guarantee the sufficiency of the gas producer offered to be sup- 
plied by Wood & Co. If anybody is liable in damages by reason of 
such a guaranty, it is Wood & Co., and not the plaintiff. Though the 
défendant bought the gas producer from the plaintiff, there is nothing 
in the terms of the latter's written contract to show a warranty or 
guaranty by it of that machine, and a guaranty cannot be implied from 
a sale by it of a known, described, and definite article, made by another 
manufacturer, who does guarantee it, though the purchaser makéS 
known that it is required by him for a particular purpose or use. Pull- 
man Car Co. V. Metropolitan Railway, 157 U. S. 94, 15 Sup. Ct. 503, 39 
L. Ed. 632; Seitz v. Brewers Refrigerating Co., 141 U. S. 510, 12 
Sup. Ct. 46, 35 L. Ed. 837; Grand Avenue Hôtel Co. v. Wharton, 79 
Fed. 43, 24 C. C. A. 441. The only guaranty, if any, the breach of 
which caused substantial damage to the défendant, was that of R. D. 
Wood & Co. For that breach the plaintiff is not chargeable with lia- 
bility. 

We think that the ultimate conclusion of the trial judge was cor- 
rect, and that the decree appealed from should be affirmed ; and it is 
so ordered. 



TTJNGHAUSS V. TJNITED STATES. 

(Circuit Court of Appeals, Second Circuit October 8, 1914.) 

No. 291. 

Al-iENa (§ 68*) — Natubalization — Application — Time. 

Naturallzatlon Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (Comp. St. 
1913, § 4352), prôvldes for a déclaration of Intention to become a citizen, 
but that no allen who bas declared his intention to become a cltzen shall 
be required to renew such déclaration, and that not less than two or 
more than seven years after he has made such déclaration he shall make 
and file in duplicate a pétition in writing to be mac^e a citizen, provlded 
that, if he'has filed his déclaration before the passage of the act, he shall 
not be required to sign the pétition in his own writing, etc. Held, that 
a déclaration made prior to the act is valid, no matter how long prior 

•For otlier cases see same topic & S numbee In Dec. & Am. Digs. 1907 to date, & RSD'r Indexes 



TUNGHAUSS V. UNITED STATES 169 

thereto it may hâve been made, but that after the passage of the act the 
person making the déclaration has no superior rights to a subséquent 
déclarant, and in both cases final application for cltizenship must be made 
within seven years aftejr the passage of the act. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. g§ 138-145; Dec. 
Dig. § 68.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern 
District of New York denying the application of the appellant to 
become a citizen of the United States. The facts fully appear in 
the opinion of Judge Mayer in the District Court, concurred in by 
Judges Hough and Hand. 210 Fed. 545. 

William Blau and Moses Cohen, both of New York City, for appel- 
lant. 

John E. Walker, Asst. U. S. Atty., of New York City. 

Before COXE and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The question presented is an înteresting 
one and is not free from doubt, but we are inclined to the opinion 
that the construction of the law adopted by the District Judges gives 
effect both to the provisions of the act of 1906 and to the law as it 
existed prior thereto, without interfering improperly with the rights 
of applicants for citizenship. It puts ail aliens upon a par as to the 
time in which their déclaration is to be made. A déclaration made 
prior to the act of 1906 is valid, no matter how long prior thereto it 
may hâve been made, but after the date of the passage of that act 
the person who made the déclaration has no superior rights to one 
who déclares thereafter. In both cases action must be taken within 
seven years. It seems to us that this is what Congress intended. In. 
effect the act says to the alien who has made his déclaration prior to 
1906: 

"Your déclaration is In ail respects valld, but if you wish to become a citi- 
zen you cannot delay your application for a period of over seven years from 
the passage of the act." 

The cases sustaining this view are In re Wehrli (D. C) 157 Fed. 
938, In re Goldstein (D. C.) 211 Fed. 163. The opposing view is 
clearly stated by Judge Orr in Eichhorst v Lindsey (D. C.) 209 
Fed. 708, and by Judge Maxey in Re Anderson (D. C.) 214 Fed. 662. 

We think the décision of the District Court should be affirmed. 

*For other cases see SEune topic & S nvmbbb In Dec. & Am. Digs. 19V7 to date, & Rep'r Indexes 



ITO 218 FEDERAL REPORTEB 

ORIENTAL TISSTJB CO. r. LOUIS DEJONGB & 00. 

(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 33. 

Patents (^ 328*) — Validity and Infringement— Thin Leap ob Fabeic. 

The Gregory patent, No. 848,301, claim 2, for a thln leaf or fabrlc 
composée! entirely of soluble cotton and a coloring matter incorporated 
therein, Intended to be used for décorative purposes instead of métal leaf, 
fveld valid and infrlnged. • 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Oriental Tissue Company against Louis De- 
jonge & Co. Decree for complainant, and défendants appeal. Af- 
firmed. 

The following is the opinion of Mayer, District Judge, in the lower 
court : 

The patent is for an imitation métal leaf which can be used as a substitute 
for gold leaf, silver leaf, and the like. The patentée states: "My invention 
consists in providing a thin leaf or fabric which is made to imltate métal 
leaf— such, for instance, as gold leaf, silver leaf, and the like — which thin 
leaf or fabric is sultable for use In embossing and décorative purposes gen- 
erally ; It being extremely tenacious and capable of being more easily handled 
than the gold or other métal- leaf itself." 

In making this leaf, the patentée dissolves soluble cotton in a sultable 
solvent, such as amyl acétate (amyl oil the patentée calls it) ; to this solution 
he adds an appropriate amount of some metalllc coloring matter, such as gold 
bronze, and then he flows this mixture, vehich Is lighter than water, upon some 
sultable surface, such as water. The mixture spreads ont in a thin sheet on 
the water surface, and the solvent, amyl acétate, évaporâtes or volatilizes, 
thereby leavlng a very thln leaf or fabric, which consists of the soluble cot- 
ton with the small metallic flakes or bronze incorporated therein; the sheet 
resembling very closely real gold leaf. The sheet is only about one four- 
thousandth of an inch thick. 

This suit Is brought upon the article itself, and not upon the method of mak- 
ing the leaf. The claim reads: 

"2. A thin leaf or fabric composed entirely of soluble cotton and a coloring 
matter Incorporated therein." 

In addition to the défenses of anticipation, noninventlon, and nonlnfringe- 
ment, the défendant has set up in its answer the statu tory défense that Greg- 
ory surreptitiously or unjustly obtained a patent for that which In fact was 
Ihvented by one Healy. Much testimony has been taken on this question of 
prior invention by Healy. To analyze this testimony in détail would involve 
practlcally an extended outltne of the record and a summary of the brlefs in 
regard to this subject. 

The défendant has not sustalned the burden cast upon It in respect of 
Healy's daim, and there is enough question as to accuracy of dates and enough 
controversy as to varions détails to suggest serions doubt as to Healy's claim 
of prior Invention; but in any event the testimony of Edward C. Seward 
disposes of the matter. Mr. Seward is an experienced member of the bar of 
long standing and represented the interests which were assoclated with Greg- 
ory and which intended to promotehis invention. On January 31, 1906, Greg- 
ory filed an application for patent on the leaf and on the method for mak- 
ing it. The Patent Office requlred that this subject-matter be separated into 
two patents, one on the method and the other on the article itself, and ac- 
cordlngly a short tlme thereafter, and while the original application was still 

•For other casea see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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pending, Gregory flled an application for a patent on the article itself whicti 
matured Into the patent in suit Tliese applications and the inventions em- 
bodied therein were assigned by Gregory to one Walter A. Ker, the New îork 
manager of a large bookbinding concern and by Ker to complainant. 

Whlle Gregory's original application for patent was pending, and in May, 
1906, Gregory's attorneys, Messrs. Brown & Seward, of No. 261 Broadway, 
New York City, reeeived word from the Patent Office that an interférence 
was about to be declared between Gregory's application and the application 
of another party. Gregory suspected that Healy might be the party who had 
filed the other application, and he interviewed Healy on June 6, 1906. Healy 
decided that he would joln with Gregory and Ker, and on June llth an agree- 
ment was drawn up whereby Ker, Gregory, Healy, and two other men were 
to form a corporation for the manufacture of the leaf in aecordance with the 
Gregory patents, each one of the parties to hâve an equal number of shares 
of stock. Healy was apparently satisfied with the arrangement and signed 
the agreement. It became necessary to straighten ont the situation in the 
Patent Office, and in conformity with the understandlng between the parties 
regarding the settlement of the interférence Healy signed an abandonment of 
hls invention on June 20, 1906, and this paper was sent to the Patent Office. 
Owing to some informality in the abandonment, the Patent Office refused to 
give the paper effect and a few days later Healy and Gregory went to the 
office of Messrs. Brown & Seward, in order to explain to them the condition 
of afifairs so that the Interférence could be properîy settled. 

Mr. Seward carefully explained to them the necessity of determining who 
was the real inventor. I am entlrely satisfied that Mr. Seward made the 
situation clear to Healy, pointing out the importance and necessity of thèse 
two men determining who the real inventor was. Mr. Seward pr.epared aa 
abandonment for Healy to sign, and advised that the two men "should not 
use undue haste if there was any question about who the real Inventor was, 
but should take the matter dellberately. They said they would do so and took 
the abandonment that I [Seward] had prepared away with them without sign- 
ing." This abandonment was signed by Healy on June 25th and forwarded to 
the Patent Office; this now being the second abandonment to Gregory which 
Healy had signed. 

Messrs. Brown & Seward heard a few days later that the abandonment had 
not been reeeived by the Patent Office, and accordingly on June 30th Healy 
saw Mr. Seward again and signed a thlrd abandonment. Before this third 
abandonment was filed, information came that the second abandonment had 
been reeeived and accepted by the Patent Office. 

The record shows that Mr. Seward took every précaution whlch a careful 
lawyer could take. The matter was not hastily disposed of, and it must be 
remembered that at this tlme it was a matter of indifférence to Mr. Seward, 
as representing the interests intending to promote the invention, as to who 
was the inventor. It was a matter, however, of vital importance that the let- 
ters patent should Issue to the true inventor. I am not only satisfied that 
Gregory must be regarded as the Inventor, but that any other conclusion would 
be gravely Inéquitable. As Judge Coxe said in United Shirt & CoUar Co. v. 
Beattie, 149 Fed. at page 741, 79 G. 0. A. at page 447: "The question is at 
best a technical abstraction. No rlghts of rival inventors are involved. 
* * * A décision against Plne [hère Gregory] now will benefit Infringers, 
but will be no benefit to Dormandy [hère Healy]." 

The complainant in this suit has made its investments upon the faith of 
Healy's conduct, as well as Gregory's, and at this late date a court of equity 
will not be seen to destroy or impair the rights of complainant under the cir- 
cumstances disclosed in this record. 

The défendant introduced in évidence ten patents, only two of whlch need 
be ref erred to specifically. The remaining elght patents seem to me to be in re- 
mote or nonanalogous arts, and, In any event, do not make any disclosure 
whlch can be regarded as anticipating or as negativing Invention by Gregory. 

The Oeser patent (No. 660,024, October 16, 1900) was for a process for the 
manufacture of colored or similar films such as are used for the coloring 
of paper, leather, and the like. The inventor pointed out that great difficulty 
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had been experlenced from the disintegratlon or crumbling of the film after 
it had been attaehed to the surface of the fabric, with the resuit that the 
film gave off its color and soiled the surrounding fabric to which it had been 
fixed. "My invention," said Oeser, "is intended to obviate this difiiculty, in- 
ttsmuch as the color or bronze film manufactured by my improved process 
will not give off its color. It is also possible by this process to obtain shaded 
or differently colored foils, such as may be used in imitation of the appear- 
ance of marble, wood, and the like." 

The produet cialm (No. 3) in this patent was for "a new article of manu- 
facture, a film consisting of Isinglass, glycerin, albumen, and a color." There 
is certainly nothing in the claim or in the patentee's description to suggest a 
composition of soluble cotton and a color. 

A British patent to one Herman Ernst was granted September 23, 1893. 
It was for a "process for obtaining color leaf which can be employed in the 
same way as, for instance, métal or gold leaf for blocking on cardboard, etc., 
which is performed by pouring a mixture of 70 to 75 per cent, of eollodium (of 
2 per cent.) solution and oll color (25 to 30 per cent.) on a polished surface 
and loosening the formed thin leaves when perfectly dry." The claim was 
for "process for obtaining color leaf for blocking." 

It seems strange, if the Ernst patent was so clear and informing as to antici- 
pate or négative invention by Gregory, that no one made imitation métal leaf 
from 1893 down to Gregory's time. In the first place, an inspection of the 
leaves in évidence made by defendant's expert seems to indicate that the JSrnst 
patent, even under the most favorable expérimental manufacture in pursuance 
thereof, produces a resuit far removed from the actual resuit of the disclosure 
in the patent in suit. Secondly, the use of an oil color négatives a leaf having 
any metallic lustre, and consequently négatives the production of an imitation 
métal leaf. While this patent sets forth a process for making a color leaf, 
which can be used for blocking purposes, it certainly négatives the produc- 
tion of an imitation métal leaf. 

The truth Is that the Gregory invention was to ail intents and purposes a 
pioneer. It is highly meritorious, and because of its merlt, aided doubtless 
by necessary capital and good business methods, a new industry has been 
created, which the courts should be disposed to protect as against a too fine 
construction of the prier art. 

The most serious question is that of infringement. There is a sharp dispute 
as to the meaning of the claim ; but the claim is stated in simple language, 
and in connection with the context I think its interprétation is plain. "Col- 
oring matter" means, of course, that coloring matter which will produce the 
Imitation leaf desired. "Bntirely" means the absence of any Ingrédient which 
is foreign either to soluble cotton or the appropriate coloring matter. 

I am satisfied that defendant's leaves hâve some adhesive matter on one 
side, the purpose Of which is to cause them to adhère to books and other ar- 
ticles by an embossing process. Professer Oarmichael testified that there are 
certain substances in commercial soluble cotton bought in the regular course 
of trade. He sald: "I hâve found naphtha, minerai oil, and castor oil, among 
the liquld substances, and gums and resins, with the propertles of gum sand- 
rac, gum mastic, and common resin, among the solids." This same expert 
(whose testimony is impressive) analyzed defendant's leaves (X-Q. 183) and 
testifled to finding gum mastic only to the extent of a fraction of 1 per cent. 

The défendant insista that its leaf contains a small percentage of glycerin 
and about 25 per cent of gum mastic. It is contended by complainant that 
defendant's expert purposely omits in hls per cent, statement the fact that 
the soluble cotton is itself only 12% per cent, of the leaf, in order to make 
the percentage of adhesive seem very large, and complainant claims that, 
when the percentage of adhesive to the total leaf is figured, it would be found 
that the adhesive is only between 3 and 4 per cent, of the leaf as a whole. 

In this not unusual battle of experts, It is signiflcant and persuasive that 
the leaves of complainant and défendant handed to defendant's expert were 
not analyzed, or, in any event, that défendant did not offer any testimony 
as to the actual constituents of those leaves manufactured by the parties to 
the suit Without further élaboration, I may say that I am convinced that 
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the défendant has infringed. Even the addition of gum mastic for adheslve 
purposes would net, under settled authority, relieve against infringemenfc 
Con3plainant may hâve the customary decree. 

Seward Davis, of New York City, for appellants. " 
E. C. Seward, of New 'York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. This is an appeal from a decree of the Districf 
Court holding United States letters patent No. 848,301 for a thin leaf 
or fabric valid and infringed. The patent is on the article and not on 
the method of making it. Only the second claim is involved, as folr 
lows : 

"2. A thin leaf or fabrie composed entirely of soluble eotton and a color- 
tng matter incorporated therein." 

The patentée describes his invention in the spécification as follows: 

"My invention consists in providing a thin leaf or fabric which is made 
to imitate métal leaf— such, for Instance as gold leaf, silver leaf and the 
like — which thin leaf or fabric is .suitable for use In embossing ond décora- 
tive purposes generally, it being extremely tenacious and capable of being 
more easily handled than the gold or other métal leaf itself." 

We hâve but little to add to the opinion of the District Judge, The 
défendant insists that claim 2 is invalid because it is so broad as to 
include patents which Judge Mayer did not specifically consider in his 
opinion, among others British patents to Berard, No. 1,884 of 1857, 
to Abel, No. 9,962 of 1904, and United States patent No. 600,824_of 
1898, to Stevens & Lefïerts. Thèse patents do disclose the making 
of thin sheets or films by dissolving soluble eotton in a suitable solvent 
which subsequently évaporâtes and adding coloring matter. Claim 2 
taken literally would cover products made by thèse earlier patents and 
so construed would be invalid as too broad. It is, however, to be con- 
strued in connection wîth the spécifications and with what the patentée 
describes to be and what we find actually was his invention, viz., a 
thin metallic leaf, an article which is not shown to hâve been antici- 
pated. 

Decree affirmée. 
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(Circuit Court of Appeals, First Circuit. June 11, 1914. On Rehearing, 

January 6, 1915.) 

No. 1054. 

Patents (§ 328*) — Vaiidity and Infeingement — Signal Lamp. 

The Hamm patent, No. 651,782, for a signal lamp, held vold for antici- 
pation and lack of patentable invention. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Arthur L. Brown, Judge. 

♦For otlier cases see aame topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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Suit in equity by the Adam s & Westlake Company against Peter 
Gray & Sons, Incorporated. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 206 Fed. 303. 

Fredrick P. Fish, of Boston, Mass., and 1/Ouis K. Gillson, of Chi- 
cago, 111., for appellant. 
Richard P. Elliott, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This case relates to a patent. No. 651,- 
782, issued June 12, 1900, to William S. Hamm, on an application 
dated on May 16, 1898, for improvements in signal lamps. The facts 
of the case are so fully stated in the opinion of the District Court, 
passed down on July 2, 1913, 206 Fed. 303, that we hâve no occasion 
to recite them at length. Except as stated herein, we agrée with that 
opinion that the difficulty in the alleged invention is "in finding any 
tiew principle of opération, or a resuit new in kind, as distinguished 
from an improved resuit due to a better and more careful application 
of old principles." 

The leading features of the complainant's lamp relate to the pré- 
vention of sweating. This was accomplished by directing a current 
of incoming fresh air extending downward, so as to establish a curtain 
between the external globe and the current of air from the ascending 
products of combustion, which downward current would hold the ex- 
ternal globe at the température of the external air while furnishing an 
upward current which would maintain combustion. There seems to 
be no doubt that this arrangement accomplished the purpose of pre- 
venting sweating; but the learned judge of the District Court was of 
the opinion that it was anticipated by the patent to Hamm, No. 592,- 
705, issued on October 6, 1897. His opinion said that référence was 
there made to sweating, quoting what that patent said, as f ollows : 

"I hâve overcome this defect by constructing a lantern having a top-air ad- 
mission, the air descendlng wlthln the globe, and to a certain extent in con- 
tact therewith, to the bottom of the globe, and thence to the flame. Thus 
a current of air of the same température as that of the globe (which is that 
of the exterlor air) Is always in contact therewith, any déposition of molsture 
thereon belng prevented." 

This method of preventing sweating is, in principle, covered by daim 
2 of patent No. 592,705, although somewhat differently expressed. 

While patent No. 592,705 is elaborately considered by the respond- 
ent, and its anticipation of the patent in suit fully pointed out, we re- 
gret to say that the only référence we find to it from^ the appellant is 
an oral statement to the effect that what was shown by the earlier pat- 
ent had not been in public use two years. This is true with référence 
to the date of the application for the patent now in suit ; but the claim 
in patent No. 592,705 covers the ground so far as sweating is con- 
cerned, so that to maintain the présent patent as to it would give the 
complainant an additional period beyond what the statute grants to 
patentées. 
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It is true that patent No. 592,705 was specifically for a signal hand 
lamp, which, however, as explained in that patent, is subject to ail the 
liability of sweating, and conséquent danger to railroad trains, pointed 
out in the patent now in suit. Indeed, the patentée in the prior patent 
stated that his invention was not restricted to hand lamps, but was 
adapted to other forms of signal lanterns, and that it admitted of 
changes in mechanical construction not involving invention, and that 
therefore, he did not confine his invention to any particular type of 
lantern, or limit himself to the précise détails of construction therein 
contained. 

We regret that this phase of the case was not more fully met by the 
complainant than it has been ; but, on the record now before us, we are 
of the opinion that to sustain this appeal on account of the matter of 
sweating would make the invention run from 1897, instead of from 
the date at which the présent patent issued. Battin v. Taggert, 17 
How. 74, 83, 15 L. Ed. 37, applies hère. 

Other features of the complainant's lamp for which much importance 
was claimed at the argument are found in the combination described 
in claim 5 of the patent. They are the pocket formed above the "plate 
in the upper part of said casing or body" there referred to, between 
so much of the "internai cône" as extends above the plate, and the 
"outer cône" above the plate, open at the top, surrounding the "inter- 
nai cône," and extending above the same, also the "cap above said 
outer cône." It is said that the patentée substituted for a fluted cap 
fitting closely over the flue, as in prior lamps, a flat open top such as 
Fig. 1 of the patent in suit represents, whereby the outflow of gases 
from the flame through the "internai cône" is not obstructed, as was 
formerly the case with the fluted cap, while the greater risk involved 
of admitting sudden gusts which might extinguish the fîame is coun- 
teracted by the pocket surrounding the "internai cône," which eflfectu- 
ally "traps" any wind gusts before they can enter the "internai cône" 
and reach the flame. The complainant sometimes referred to this pock- 
et as the "wind trap." 

The patent, however, nowhere so sets forth any such superiority of 
the cap shown in Fig. 1 over the fluted cap before used as above re- 
ferred to, nor does it anywhere so describe any such trapping of wind 
gusts in the pocket referred to, as to indicate that the patentée re- 
garded thèse features as inventions of his to sêcure the results now 
ascribed to them. 

As was said in the opinion of the District Court, it was, of course, 
fundamental to guard against gusts that might enter and extinguish 
the flame, whether through the chimney or outlet for products of com- 
bustion, or from the air inlets. That opinion continued : 

"So far as this feature Is concerned, It may be said that the testlmony that 
the complainant's lamp does not blow out shows merely that the entrance and 
exlt are better guarded than other déviées; and upon this question the de- 
vices of the complainant and défendant are to be compared with référence 
to the spécial structures, rather than to any novelty In prlnciple." 

We find nothing in the record which induces us to disagree with the 
District Court in regard to this part of the lamp, or to find, as it could 
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uot, any new mode of opération, or patentable novelty. On the whole, 
vvhile we are very much impressed by the benefits which hâve corne to 
the public from what has been donc by the complainant appellant, or 
by his patentée, we feel constrained to affirm what has been decided by 
the District Court. 

The decree of the District Court is afSrmed, and the appellee re- 
covers its costs of appeal. 

On Rehearing. 

PER CURIAM. In this case a judgment was entered for the re- 
spondent on June 11, 1914. On a pétition for rehearing the court or- 
dered the entire case reargued, and the same has been done. On full 
considération of what has occurred accordingly, to which the court 
gave full and careful attention, we hâve received no impression that 
there was any error in our previous judgment, and we hâve concluded 
to confirm the same. It follows, therefore, that on this rehearing we 
re-enter our judgment as follows: 

The decree of the District Court is affirmed, and the appellee recov- 
ers its costs of appeal. 



CHARLES HUNNICUTT 00. v. A. B. GASTON CO. et al. 
(Circuit Court of Appeals, Third Circuit. November 30, 1914.) 

No. 1842. 

1. Patents (§ 328*) — Validitt — Seed Cobn Gbadeb. . 

Tlie Hunnicutt patent, No. 989,976, for a seed corn grader, Jield vold for 
prlor use. 

2. Patents (§ 81*) — Suit fob Infeingement — Défense of Pbiob Use — Evi- 

dence TO OVEECOME. 

Where the manufacture and use of an antlcipating device prior to the 
issuance of a patent is clearly established in an infringement suit, the bur- 
den rests upon complainant to carry back the date of Invention to a time 
prior to such use by strong and convincing évidence, and the unsupported 
testimony of the patentée is net sufflcient. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. | 104; Dec. Dig. 
' §81.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Suit in equity by the Charles Hunnicutt Company against the A. B. 
Gaston Company, a partnership, and the A. B. Gaston Company, a 
corporation. Decree for défendants, and complainant appeals. Af- 
firmed. 

For opinion below, see 207 Fed. 585. 

' H. A. Toulmin, of Dayton, Ohio, for appellant. 
H, C. Lord, of Erie, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Ju dges. 

*For other cases ses same topic & i nvmbsb io Dec. à Am. Digs. 1907 to date. & Rep'r Indexes 
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J. B. McPHERSON, Circuit Judge. [1] The opinion of the Dis- 
trict Court in this case was delivered by the late Judge Young, and 
is reported in 207 Fed. at page 585. We agrée with his satisfactory 
treatment of the questions discussed, and shall only add a few words 
in référence to the unpatented Kretchmer device. 

[2] The patent in suit — for "a portable and manually opérable corn- 
grading device for grading seed corn" — was applied for by Charles 
Hunnicutt on April 20, 1908, and of course, this is the prima facie 
date of the invention. A previous manufacture and public use by 
Kretchmer having been set up as a défense, the Gaston Company 
was bound to fix the earlier date by évidence that should convince 
the mind beyond reasonable doubt. Cantrell v. Wallick, 117 U. S. 
689, 6 Sup. Ct. 970, 29 L. Ed. 1017. After reading and considering 
the record on this subject, we are of opinion that the burden thus 
imposed was successfully maintained, and that one date for such 
use has been certainly fixed in November, 1907 — this, indeed, is net 
denied — and another date has been fixed in February or March, 1906, 
with a sufficient degree of probabihty. If for the moment we dis- 
regard the date in 1906, the date in 1907 is also earlier than the ap- 
plication, and shifts the burden ofproof to Hunnicutt, requiring him 
to carry back his invention to a time before thèse November sales. 
And the évidence to overcome the Kretchmer date in November must 
at least be strong and convincing. Some cases hold that its quality must 
be as high as the quality required to establish an anticipating use; 
but, whichever degree of proof may be required, the patentée does 
not satisfy it by his own unsupported testimony. Clark Thread Co. 
V. Willimantic Co., 140 U. S. 492, 11 Sup. Ct. 846, 35 L. Ed. 521; 
Columbus Chain Co. v. Standard Chain Co.^ 148 Fed. 622, 78 C. C. 
A. 394; Eck v. Kutz (C. C.) 132 Fed. '763; Fay v. Mason (C. C.) 
120 Fed. 511. 

We think nothing else of any substance was ofïered hère. The 
letters from the Pioneer Implement Company that are relied on to 
carry the patentee's date to the fall of 1906 or to the summer of 
1907 are ambiguous in their références; but, even if they plainly re- 
ferred to the double grader now in question, the patentée would still 
be confronted with the testimony concerning the public use in Febru- 
ary or March of 1906. This testimony satisfied Judge Young, and 
we see no reason to disagree with his conclusion on that subject. 

The decree is affirmed. 
218 F.— 12 
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F. WBSEL MFG. CO. v. PRINTING MACHINBRT CO. 

(District Court, S. D. New York. November 5, 1914,) 

No. 11-42. 

1. Patents (§ 328*) — Infbingembnt — Pkintino Plate Holdeb. 

The Storm patent, No. 673,486, for a prlnting plate holder, the essen- 
tial feature of whlch Is that the block supportlng the clamp whlch holds 
the plate in place on the base is removable from the groove In the base 
in which it slides at any point, but can be flxed in position by turning 
a screw, construed, and held not infrlnged. 

2. Patents (§ 22*)— Inpeingembnt — Substitution of Equivalents. 

While the nonuse of a patented device does not estop the owner of the 
patent from asserting rights thereunder, it is not entitled to the libéral 
application of the doctrine of équivalents which might be invoked if the 
device had gone at once into extensive use. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 24; Dec. Dig. 
i 22.*] 

In Equity. Suit by the F. Wesel Manufacturing Company against 
the Printing Machinery Company. On final hearing. Decree for de- 
fendant. 

Kiddle & Margeson, Wylie C. Margeson, Robert Fletcher Rogers, 
and Edwin A. Packard, ail of New York City, for complainant. 

Kerr, Page, Cooper & Hayward, of New York City, Alfred M. Al- 
len, of Cincinnati, Ohio, and Thomas B. Kerr, of New York City, for 
défendant. 

ROSE, District Judge. Complainant is the owner of Letters Patent 
No. 673,485, May 7, 1901, to Edward R. Storm. It says the défendant 
has infringed the first and third of the 15 claims thereof. The patent is 
for an improvement in printing plate holders. The patentée sometimes 
employs the same word to describe différent things. It will be well, 
therefore, to define the sensé in which certain terms will be hère used. 

The printing plate itself will be called the "plate." The block, bed, 
or base upon which it must be secured while printing is being done will 
be referred to as the "base." The device which actually holds the 
plate in place may be thought of as composed of two éléments : (1) The 
block ; that is, the élément which keeps the whole in its place in or on 
the base and supports the clamp which grips or holds the plate ; (2) the 
clamp, which does the actual gripping or holding. The terms as above 
defined will be used in préférence to those actually employed by the 
patentée. 

[ 1 ] He says that the invention has three purposes : (1) To provide 
a block which may be inserted and secured in a slotted base at any 
part of the latter; (2) to afford facilities for quickly adjusting the 
plates to correct and perfect register and reliably to secure them to 
the base for printing ; (3) to provide a means for removing the plates 
after printing. 

At the time the application for the patent was made, it was com- 
mon to construct a base with slotted diagonal grooves extending from 

♦For other cases see same topip & § numbeb In Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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one of its sides to the other. In order to keep the blocks from com- 
ing out of the grooves, the latter were made wider at the bottom than 
at the top, while the blocks themselves were given a width only slightly 
less than the bottom of the groove, but greater than that of the top. 
This construction, of course, prevented the block from coming out of 
the groove when the user wanted it to stay in, but it also held it fast 
when he would like to hâve taken it out. Such block could be put in 
or taken out only at the end of the groove, which was, of course, in 
the line of one of the sides of the base. The impossibility of insert- 
ing or extracting it at any other part of the groove was a serions and 
obvious limitation upon its convenience and economical usefulness. 
It was and is common to secure a number of plates to the same base. 
When this is done, it usually happens that some plates are surround- 
ed by others. If the plates are held by blocks and clamps which cannot 
be taken out of the groove, except at the end of the groove, and it be- 
comes necessary to change the position of one of the inside plates (as 
in practice is frequently the case), ail the plates which lie between it 
and the side of the base must be taken off . It was, therefore, désirable 
to devise a block and holder which could be put in or taken out of the 
groove at any point. No invention was required to appreciate this 
want, although invention might well be exercised in supplying it. 

Storm conceived the idea of a block which should itself be of less 
width than the groove at the top and of keeping it in its place in the 
groove by the use of a screw, which he inserted diagonally in the 
block. Until it' was desired to make the block fast in the groove, the 
point of the screw remained imbedded in the block. After the latter 
had been put in the groove, the screw was turned until the point, 
emerging from the block, impinged firmly upon the side of the groove. 
This contact it was supposed would be close enough to keep the block 
from moving laterally in the groove. The physical projection of the 
screw prevented any vertical movement of the block. When there was 
any reason to remove the block, a few tums of the screw again brought 
the latter back into the block, which then could be easily lifted out of 
the groove. 

The third claim of this patent is for — 

"the combinatlon o£ a block having grooves of greater width at the lower 
than at the upper part and adjustable plate clamps adapted to be inserted 
in the said grooved block at any point of the groove and secured to the block, 
having means as a screw and face plate with a holding catch thereon adapted 
to move the printing plate over limited distances and hold the said printing 
plate securely to the said block at any point of such limited distances." 

It will be observed that one of the éléments is adjustable clamps 
adapted to be inserted in a groove block at any point in the groove. 
Defendant's blocks can be inserted at any point of the groove, but in- 
stead of the screw, it keeps them in place by a simple spring device 
arranged automatically to press upon the sides of the groove, and there- 
by prevent the blocks coming out of the latter. Thèse springs can be 
instantly released from action by grasping the block with a pair of 
tweezers. The device of the défendant is intended to accomplish, and 
does accomplish, the same object as Storm set out to attain. Storm was 
not the first to discover that such object was of itself désirable. Every 
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one who had anything to do with plate holders must hâve always 
known how useful would be a block which could be inserted or taken 
out at any part of the groove. Storm f ound one way of accomplishing 
that purpose. His discovery, if it involved invention, entitled him to 
the exclusive use of that way and of ail équivalents thereof . It did not 
and could not give him the right to say that no one else should ac- 
complish that same object in any other way, no matter how widel'y 
différent from his. In short, his invention lay, not in recognizing the 
desirability of a block which could be inserted anywhere, but in find- 
ing out a way of so inserting it. 

Equivalence is therefore to be tested by the means employed, not 
by the end attaiiled. The simple device of the défendant does not 
appear to be the équivalent of the somewhat crude and clumsy method 
employed by Storm. It is very doubtful if there could be any inven- 
tion either in putting a screw through the block, so as to hold the 
block in place, or in taking the screw out again when you wanted 
to remove the block. For millenniums men hâve used screws for such 
purposes. It is not, however, necessary, to décide whether in so em- 
ploying the screw Storm was an inventor or not. It is enough to 
say that his invention, if there was one,' did not cover ail adjustable 
plate clamps adapted to be inserted in a grooved base at any point 
of the groove. If the third claim of his patent is to be construed as 
having that breadth, it is invalid, because it covers more than he in- 
vented, If, on the other hand, it be construed to include only a screw 
or some équivalent means of securing the block, défendant does not 
infringe. 

The first claim is for — 

"the combination of a block having grooves adapted to reeeive and hold one 
or more plate clamps and adjustable plate clamps, held in the grooves each 
having a holding catch, and means, as a screw adapted to force the holding 
catch agalnst the edge of the printing plate, move the said printing plate over 
limited distances and hold the said printing plate securely to the said block 
at any point of such limited distances." 

It was and is désirable to be able to change the position of the plate 
on its bed through the means of the block and clamp and without re- 
moving the block from its place. Storm thought to achieve that pur- 
pose by cutting an inclined plane in the block and by securing a clamp 
to the block by a screw other than the one already referred to. The 
end of this screw impinged upon the inclined plane. By turning it 
in one direction or the other, its pressure upon the inclined plane 
would resuit in a certain limited movement of the clamp. This clamp 
had a beveled edge to fit over the oppositely arrangea bevel of the 
plate. The block was put in the groove and screwed in what was 
believed to be at least its approximately desired position, and then the 
nicer adjustment was intended to be made and preserved by the ma- 
nipulation of this second screw, which could give to the clamp a 
movement of perhaps as much as an eighth of an inch. 

In defendant's device, there is a cogwheel, the cogs of which fit 
into a ratchet with which the edges of the bottom of its groove are 
equipped throughout their entire length. This wheel is made to move 
by a small tool inserted through a hole in the clamp. As a conse- 
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quence, the lock with its clamp may be moved along the entire length 
of any groove, and, as has already been stated, it may be taken out 
from the groove at any point. The clamp, which, like that of Storm, 
is beveled, may be, therefore, adjusted to the printing plate at any 
place on the base, and its adjustment may be easily and quickly 
changed to any extent desired. One of the éléments of the Storm 
combination is a clamp, or, as he calls it, a holding catch, adapted 
to move the plate over limited distances and hold the plate secure to 
the block at any point of such limîted distance. 

Complainant's présent contention in effect is that the word "limited" 
may be stricken out of this claim, or that the claim shall be construed 
precisely as it would be if that word was not in it. It may be that Storm 
unnecessarily restricted his patent by insertion of that term ; but he did 
insert it, and complainant must stand by the conséquences. In the 
sensé in which the word "limited" is used by Storm, defendant's d&- 
vice moves through unlimited distance, and will hold the printing plate 
securely to the base at any point, no matter how remote from the 
place at which the block was origirially inserted. Even if the évi- 
dence showed that Storm had made a great contribution to the art 
and was entitled to the rewards commensurate therewith, it would be 
difficult to hold that either of the claims of the patent in suit is in- 
fringed by défendant. 

[2] It does not appear, however, that his device was ever used at 
ail until two or three months ago and after this suit was brought. 
Defendant's holder was put on the market some years ago, and is, as 
défendant claims, protected by letters, patent. Complainant there- 
after began the manufacture of a device which superficially appears 
to resemble complainant's far more closely than it does that of Storm. 
Défendant, in another district and court, sued complainant for inf ring- 
ing its patent. After that proceeding was brought, complainant, pre- 
paring to défend it, had its attention called to the Storm patent, which 
it then purchased. This suit followed. Its expert caused holders 
of the kind described by Storm to be made, and demonstrated they 
would work by using them in printing a thousand sheets for a cus- 
tomer of the printers at whose shop the experiment was tried. 

Complainant is, of course, right in saying that the fact that Storm 
did not see fit to use his patent did not justify défendant or any one 
else in infringing it. Nor does there appear to be any évidence in 
this case that Storm or his assignée is in any way estopped from 
asserting any rights that he ever had. On the other hand, there is hère 
no reason to give to the doctrine of équivalents that libéral applica- 
tion which may be sometimes properly made in favor of a patent 
which has at once gone into extensive use. In such cases there is a 
presumption that the patentée had made a real and important con- 
tribution to the art. The facts hère in évidence raise none such. 

It follows, from what has been said, that défendant has not in- 
, fringed either of the claims in suit, and the bill of complaint must 
accordingly be dismissed, with costs. 
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UNITED STATES v. ROHB & BRO. et aL 
(District Cîourt, S. D. New Tork. November 17, 1914.) 

L Inspection (§ 7*) — Méat Inspection Act — Constbuction. 

Méat Inspection Act June 30, 1906, c. 3913, 34 Stat. 674, provldlng for 
the Inspection and reinspection of méat intended fOr food and the plants 
where such méats are prepared, covers two classes of cases, one where the 
establishments are inspected and the other where they are not, but does 
not Impose criminal liability on the operator of an inspected establish- 
ment, which is subject to inspection, who has complied with the inspec- 
tion laws, because he has fuUy complied with the requirements of the 
Department of Agriculture. 

[Ed. Note. — For other cases, see Inspection, Cent Dlg. §§ 13-17; Dec. 
Dlg. § 7.*] 

Z. Inspection (§ 7*) — Méat Products — Indictment. 

An indictment charging that défendants offered for transportation In 
Interstate commerce from New York City to Charleston certain hams, 
which were, and which défendants knew to be, unflt for human food, 
and which they knew were Intended for human consumption, did not state 
an offense under Méat Inspection Act June 30, 1906 ; the proviso of the 
act imposing a penalty generally for shlpplng méat unflt for human food 
being limited to those persons whose plants for the préparation of méats 
are not inspected, to wit, retallers and farmers. 

[Ed. Note. — For other cases, see Inspection, Cent Dlg. §§ 13-17; Dec. 
Dlg. § 7.*] 

3. Inspection C§ 5*) — Méat Pboducts — Reinspection Befoee Shipment. 

Méat Inspection Act June 30, 1906, makes it unlawful to ship méats in 
Interstate commerce unless inspected as required by the act "and the rég- 
ulations of the Department >of Agriculture." Seld, that the régulation 
of the Department of Agriculture is but a condition on which the act 
opérâtes, and that it Is within the power of the Secretary of Agriculture 
to require a reinspection, immediately before shipment, of méat which 
has been previously inspected. 

[Ed. Note. — For other cases, see Inspection, Cent. Dlg. §§ 9-11; Dec. 
Dig. § 5.*] 

4. Cbiminai, Law (§ 304*) — Evidence — Judicial Notice. 

In a prosecution for shlpplng méat In Interstate commerce not properly 
inspected, the court will take judicial notice of the régulations of the Sec- 
retary of Agriculture, but cannot take such notice of régulations made 
by the Bureau of Animal Industry. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 700-717, 
2951% ; Dec. Dig. § 304.*] 

5. Inspection (§ 7*) — Méat Peoducts — Cebtifioate — Countekfkitino. 

Méat Inspection Act June 30, 1906, makes it an offense to counterfelt 
or falstfy, not only certlflcates authorized or required by the act, but also 
certificates required by the régulations of the Department of Agriculture. 

[Ed. Note. — For other cases, see Inspection, Cent. Dlg. §§ 13-17; Dec. 
Dig. § 7.*] 

Rohe & Brô., a corporation, and Jacob Fowler, were indicted for 
violating Méat Inspection Act June 30, 1906, and demurred to the in- 
dictment. Overruled. 

The indictment hère is in three counts, the first of which charges that dé- 
fendants offered for transportation in Interstate commerce from New Tork 
City to Charleston, S. C, certain hams which were, and which défendants 

*Far otber cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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knew to be, unflt for butuan food, and wMch they kriew were Intended for 
human consumption. 

The second count charges that, pursuant to Act June 30, 1906, 34 Stat. 674, 
the Secretary of Agriculture duly made rules and régulations for the inspec- 
tion of méat food products to be shlpped in Interstate commerce, and that 
thèse rules and régulations prescribed that ail carcasses of méats or parts 
thereof, whether fresh or cured, that had been previously inspected, should 
be reinspected by an inspector of the Bureau of Animal Industry Immediately 
before the shipment thereof in Interstate commerce, 'to détermine whether 
such carcasses may bave become unfit for human food ; that while thèse rules 
and régulations were in effect, and on April 7, 1913, the défendants knowingly 
and willfuUy offered for transportation from New York CSty to Charleston, 
S. O., certain hams which had not been Inspected and examined in accord- 
ance with the said rules and régulations, as the défendants well knew, in 
that the said méat had not been reinspected by an inspector of the Bureau 
of Animal Industry immediately before the shipment thereof, but the said 
hams were then and there unfit for human food, as défendants well knew. 

The thlrd count charges that, pursuant to the act of June 30, 1906, the See- 
retary of Agriculture duly made rules and régulations which require that when 
any méat food products, which had been Inspected and passed and so marked, 
should be offered to any common carrier for transportation in Interstate com- 
merce, the person offering such méat food products should make and deliver 
to the carrier a certificate to the effect that such products are, at the date of 
shipment, wholesome and fit for human food ; that while thèse rules were in 
force, and on April 7, 1913, the défendants did falsely présent the aforesaid 
certificate to the Clyde Steamship Company upon the offer of certain hams 
for transportation from New York City to Charleston, S. C, and did thereby 
knowingly and willfully falsely represent that said hams were at the date of 
said offer wholesome and fit for human food, défendants well knowing the 
eontrary to be true. 

The objection to the flrst count is that the Méat Inspection Act does not 
make it a crime for an inspected establishment to ship unwholesome méat 
products in Interstate commerce. The objection to the second count is that 
the act does not authorize the Secretary of Agriculture to delegate to the 
Chlef of the Bureau of Animal Industry the right or authority to make rég- 
ulations; that the Chief of the Bureau of Animal Industry bas at no tlme 
prescribed the manner or tlmes of reinspection, as provlded by régulation 19 ; 
and that the Secretary of Agriculture is not given authority to détermine the 
times of reinspection, as the act speclflcally provides that reinspections shàll 
be made by the inspectors "when they deem it necessary." The objection to 
the third count is that the act does not authorize the Secretary of Agriculture 
to require the présentation of a certificate to the common carrier ; that such 
certificate, if authorized, is not included in the words "marks, stamps, tags, 
■ labels or other identification devices" (section 9) ; and that a false state- 
ment in the certificate is not a forging, counterfeiting, or false représentation 
«f the certificate. 

. H. Snowden Marshall, U. S. Atty., of New York City (Roger B. 
Wood,and Ben A. Matthews, Asst. U. S. Attys., both of New York 
City, of counsel), for the United States. 

O'Gorman, Battle & Vandiver, of New York City (I. H. Levy, of 
New York City, of counsel), for défendants. 

RUDKIN, District Judge (orally). I hâve examined the demurrer 
in this case and am of opinion that it is not well taken. I hâve very 
grave doubt whether the first count of the indictment charges a crime 
under the Méat Inspection Act (34 Stat. 674) ; but, inasmuch as it was 
conceded on the argument that it does charge a crime under the Food 
-and Drugs Act, the demurrer is not well taken. 
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[1,2] Personally, I do not think the first count charges a crime 
under the Méat Inspection Act. That act covers two classes of cases, 
the one where the establishments are inspected, and the other where 
they are not. Where the establishment is inspected, and subject to in- 
spection, and the inspection laws are fully complied with, I do not 
think it was ever the intention of Congress to make a man a criminal, 
even though he had fully complied with the requirements of the 
Department of Agriculture. True, the statute imposes a penalty gen- 
erally for shipping méat unfit for human food. But this is a proviso 
to that part of the statute exempting certain establishments or certain 
persons from the opération of the act, and is followed by another pro- 
viso limited to the same class. 

I realize that a proviso is not necessarily restricted by other parts 
of the act, and that it may be of gênerai application, but in the con- 
nection in which the proviso occurs hère, and in view of the gênerai 
purpose of the act, I am clearly of the opinion that it only relates 
to retailers and farmers whose products are not subject to inspection 
under the law. If the act had used the word "knowingly," there might 
be some reason for a différent construction ; but the penalty is abso- 
lute, and the person must know only that the méat is intended for hu- 
man food, otherwise he ships it at his péril ; and to say that a person 
whose products hâve been at least thrice inspected by government au- 
thority should ship those products at his péril, especially where the 
products were inspected immediately before shipment, would be a 
harsh application of the statute, which I do not think Congress intend- 
ed, or the courts will enforce. 

[3] I do not think that the other counts of the indictment charge 
a violation of régulations at ail. The statute provides that it shall be 
unlawful to ship unless inspected as required by the act and the regu^ 
lations oi the Department of Agriculture. The régulation of the De- 
partment of Agriculture is but a condition on which the act opérâtes, 
and I think it is clearly within the power of the Secretary of Agricul- 
ture to require this reinspection of the méat immediately before ship- 
ment. 

[4] It was argued that the mode of inspection was left to the Bu- 
reau of Animal Industry, or some other board, and that that bureau 
bas prescribed no rules. I must take judicial notice of the régulations 
of the Secretary of Agriculture, but cannot take judicial notice of 
régulations made by the Bureau of Animal Industry. In any event, 
this goes merely to the manner of inspection, and not to the fact of 
inspection. 

[5] The same is true of the other count. The statute makes it an 
offense to counterfeit any certificate authorized or required by the act 
or by the régulations oi the Department of Agriculture. 

The demurrer will be overruled as to ail three counts. 



EX PAETE CHUNG KIN TOW 185 

Ex parte CHUNG KIN TOW. 

(District Court, D. Massachusetts. April 30, 1914.) 

No. 1025. 

1. Habeas Coepus (§ 92*) — Extradition Proceedings — Questions Review- 

ABLE — IDENTITY OF PBISONEB, 

Where petitloner was arrested under an extradition warrant for his 
return to Illinois as a fugitive from justice, whether petitloner was ttte 
same person alleged to hâve fled from the justice of the demanding state 
is open to review on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96 ; Dec. Dig. § 92.*] 

2. Extradition (§ 39*) — Proceedings — Heaking Befobe Goveenob of Ast- 

LUM State. 

The Governor of an asylum state, on whom réquisition is made for the 
surrender of an alleged fugitive from justice, is not required to hear the 
prlsoner before ordering his removal. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 45, 46 ; Dec. 
Dig. § 39.*] 

8. Habeas Cohpub (§ 103*) — Extradition — Proceedings — Ceetificate of 
Goveenob. 

The Governor of a demanding state havlng certifled that réquisition 
papers were sufflcient according to the practlce of that state, and the Gov- 
ernor of the asylum state havlng accepted such view and issued his war- 
rant for removal, the court on habeas corpus would not interfère, unless 
It Is clear that the papers do not comply wlth the statutory requirements 
in substantial and important particulars. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 90, 91; 
Dec. Dig. § 103.*] 

Habeas corpus on pétition of Chung Kin Tow to obtain his release 
from détention under an extradition warrant issued by the Governor 
of Massachusetts. Pétition dismissed, writ discharged, and petitioner 
remanded. 

Herbert Parker and Thomas J. Barry, both of Boston, Mass., for 
petitioner. 

Léon R. Eyges, Asst. Atty. Gen., of Boston, Mass., for respondent. 

MORTON, District Judge. This is a pétition for a writ of habeas 
corpus. The respondent, Frederick F. Flynn, is a member of the 
Massachusetts district police, and he is detaining the petitioner under 
a warrant issued by the Governor of Massachusetts for the removal 
of the petitioner to the state of Illinois upon extradition proceedings 
instituted by the Governor of that state. Two questions are presented : 
(1) Whether the petitioner is a fugitive from the justice of the state 
of Illinois ; (2) whether the réquisition papers are sufficient in law to 
justify the warrant for removal. 

The material facts are as foUows: On or about February 13, 1912, 
at Chicago, in the state of Illinois, one Mark Chung was assassinated, 
by being shot to death in a shop in which he was working. The mur- 
derer fled. Harry Eng Hong was immediately accused of the mur- 

*For Qtber cases see same topic & § numbsb in Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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der by alleged eyewîtnesses to it, and within four days thereafter the 
Chicago police published a notice containing a picture supposed to 
be that of Harry Eng Hong, and saying that he was wanted for said 
murder. The warrant of the Governor of Massachusetts is against 
Harry Eng Hong, and the respondent contends that the petitioner is 
Harry Eng Hong. The petitioner contends that he is not Harry Eng 
Hong, but Chung Kin Tow, that he never was in the state of Illinois, 
and is not a fugitive from justice. This was the principal issue of 
fact before me. 

[1] That this question is open upon habéas corpus proceedings, ei- 
ther in the fédéral or in the state courts, seems to be settled. McNich- 
ois V. Pease, 207 U. S. 100, 28 Sup. Ct. 58, 52 L. Ed. 121 ; Hyatt v. 
Corkran, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. Ed. 657; Robb v. Con- 
nolly, 111 U. S. 624, 638, 4 Sup. Ct. 544, 28 L. Ed. 542; Munsey 
V. Clough, 196 U. S. 364, 25 Sup. Ct. 282, 49 L. Ed. 515. 

The view which I was at first inclined to take, upon analogy to 
habeas corpus proceedings in immigration and army cases (see Chin 
Yow V. U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 h. Ed. 369; Japanese 
Immigrant Case, 189 U. S. 86, 100, 23 Sup. Ct. 611, 47 L. Ed. 721; 
In re Grimley, Petitioner, 137 U. S. 147, 150, 11 Sup. Ct. 54, 34 L. 
Ed. 636), that the décision of the Governor of Massachusetts was 
conclusive, if fairly made upon fundamentally correct principles of 
law, cannot, I think, notwithstanding the language used in Roberts 
V. Reilly, 116 U. S. 80, 95, 6 Sup. Ct. 291, 29 L. Ed. 544, and in Ex 
Parte Reggel, 114 U. S. 642, 652, 5 Sup. Ct. 1148, 29 h. Ed. 250, 
be supported in view of the other décisions referred to. See, too, 
Moore on Extradition (Ist Ed.) § 634. 

[2] The Governor upon whom the réquisition is made is not 
obHged to hear a prisoner before ordering his removal. "The person 
demanded has no constitutional right to be heard before the Governor 
on either question, and the statute provides for none." Peckham, J., 
Munsey v. Clough, 196 U. S. 364, 372, 25 Sup. Ct. 282, 284 (49 L. 
Ed. 515). The prisoner plainly has a right to be heard upon the ques- 
tions involved in his extradition. Robb v. ConnoUy, 111 U. S. 624, 
638, 639, 4 Sup. Ct. 544, 28 L. Ed. 542. And it seems to follow that 
his hearing shall be before the court upon habeas corpus proceedings. 
Cases supra; Rev. Laws Mass. c. 217, § 14. In this case, however, 
the Governor of Massachusetts did hear the petitioner fully before 
ordering his removal to Illinois. 

It seems to me to be established by a fair prépondérance of the 
évidence, and I accordingly find, that the prisoner is Harry Eng Hong, 
the identical person named in the réquisition of the Governor of Illi- 
nois, and that he was in Illinois at the time when the alleged murder 
was committed, and is now a fugitive from the justice of that state. 
In arriving at thèse findings I hâve assumed, as contended by the 
petitioner, without so deciding, that the burden of proof upon the 
whole case was upon the respondent to justify his détention of the 
prisoner. 

[3] The Governor of Illinois having certified the réquisition papers 
as sufficient according to the practice of that state, and the Governor 
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of Massachusetts having accepted that view and issued his warrant for 
removal, this court ought not to interfère, especially since the merits 
of the controversy are against the petitioner, unless it is clear that the 
papers do not, in substantial and important particulars, comply with 
the statutory requirements. It does not seem to me that that can 
properly be said of the extradition record in this case. McNichols v. 
Pease, ubi supra. 

Pétition dismissed; writ discharged; petitioner remanded. 



UNITED STATES v. HOUGENDOBLEB. 

(District Court, E. D. Pennsylvanla. November 9, 1914.) 

No. 28. 

Cbiminal Law (§ 360*) — Teial — Evidence. 

In a criminal prosecutlon, the admission of évidence et transacttons 
prior to the period of limitation, which has a bearing upon what occurred 
subseoLuently, is not error, where it has no tendency to show the commis- 
sion of any offense prlor to the one charged. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 801; Dec. 
Dig. § 360.*] 

Criminal prosecution by the United States against Charles D. Hou- 
gendobler. On motion by défendant for new trial and in arrest of 
judgment. Denied. 

John H. Hall, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Cleon N. Berntheizel, of Columbia, Pa., and John E. Malone, of 
Lancaster, Pa., for défendant. 

DICKINSON, District Judge. The motion in this case is based 
upon two grounds. One is that évidence was admitted relating to 
matters prior to the statute of limitation. The other is that in present- 
ing the évidence for the United States and that for the défendant the 
two présentations were so separated that the jury lost sight of the 
bearing of each toward the other, and this worked an injustice to the 
défendant. 

The admissibility of évidence question relates to some transactions 
which, although transpiring before the three-year period, had a bear- 
ing upon what subsequently occurred. There was no charge of any 
offense having been committed beyond the three-year period, and no 
évidence to that eflfect admitted. Besides this, the jury were expressly 
told that there was no charge of wrongdoing beyond the limitation 
period, and, further, that if, by anything which had occurred, the jury 
had received a différent impression from the évidence, they were to 
disregard it entirely and absolutely, and not consider anything in the 
nature of wrongdoing which they might thi'nk had been done before 
the statutory period. We are not convinced that there was any error 

•For other aasea see same topic & S numbeb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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in the admission of the évidence. We feel satisfied that every précau- 
tion was taken to make sure that the défendant should not be prej- 
udiced by the évidence being given a broader scope than that for the 
purpose of which it was admitted. We find, therefore, in this no 
reason for interfering with this verdict. 

With respect to the complaint made of the charge, the thought 
was in mind to présent as sharply as possible the case and the défense 
80 far as it bore upon the fact of whether or not the aggregate sum 
of the deposits had been used up for postage on third class mail. This 
was one of the most important questions of fact in the case, and proba- 
bly its turning point. If the defendant's version of the facts bearing 
upon this feature were not adequately presented to the jury, it could 
not be denied that injustice had been done. We hâve, therefore, care- 
fully read the charge. We find that the testimony of the witness 
for the United States and the testimony of the défendant as to this 
fact are presented in succeeding sentences. The jury, therefore, must 
hâve had the whole matter in their mind when they disposed of it. 
If there was any inadequacy in this présentation, it was that ail the 
évidence supporting the transactions was not marshaled and directed 
to this point. The only part referred to was the testimony of one 
witness, and the testimony of the défendant was placed in direct and 
immédiate opposition to it. The jury were told that, if this witness 
for the prosecution was mistaken in his recollection of that fact, the 
shortage in the accounts would be explained, and it would, of course, 
follow that this part of the charge would fall, and equally, of course, 
ail the other charges would go with it. The only ground of complaint 
against this présentation of that fact is one which might corne from 
the United States, for the reason that it left out other évidence on 
the part of the prosecution which gave support to the testimony op- 
posed to that of the défendant. We do not see that the défendant 
can complain of this. 

The rule for new trial is discharged. 



OONNEOTICUT GENERAL LIFE INS. CO. v. EATON, Internai Eevenne 

Collector. 

(District Court, D. Connecticut. October 27, 1914.) 

No. 1709. 

1. Internai, Revenue (S 9*) — Excise Tax on Oobpobations — Mutual Insue- 

ANCE COMFANIES — PREMIUM "DIVIDEND." 

Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 
1913, §§ 6300, 6301), imposes an annual excise tax on insurance companies 
equal to 1 per cent, of their net income above $5,000, sucb net Income to 
be ascertained by deducting from the gross income, inter alia, "the sums 
otlier than dividends paid withm the year on policy and annulty coù- 
tracts." Held, that in c&se of a life insurance company, which, although 
a stock company, conducts a mutual department, but collects premiums 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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from the participating pollcy holders on the level premium plan, and at 
the end of the year, when the cost of earrying the pollcy bas been ascer- 
tained, crédits the poUcy holder with the excess pald, which he may hâve 
applled in réduction of the next premium, to purchase additional Insur- 
ance, to shorten the premium-paylng perlod of his policy, or to aecelerate 
its maturity in case of an endowment policy, the surplus so applied is not 
a "dividend," within the meaning of the aet, but represents nothlng more 
than the excess of loading of the premium, which Is returnable in some 
form to the policy holder. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dlg. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Dividend.] 

2. Intbbnal Revenue (§ 9*) — Excise Tax on Cobpobations — Insubanck 

COMPANIES "INCOME RECEIVED." 

Items of "non-ledger assets," shown in the annual report of a life In- 
surance Company, made pursuant to a state statute, as "uncoUected and 
deferred premiums" and "interest due and accrued," but no part of which 
had been received, were not a part of the company's "income received 
* * * durlng such year," within the meaning of, and taxable under. 
Corporation Tax Act Aug. 5, 1909, c. 6, | 38, 36 Stat. 112 (Comp. St. 
1913, § 6300). 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

3. WoKDS AND Phrases — "Income." 

"Income" may be defined as the gain derived from capital, from labor, 
or from both combined. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

At Law. Action by the Connecticut General Life Insurance Com- 
pany against Robert O. Eaton, as CoUector of Internai Revenue for 
the District of Connecticut. Trial to court. Judgrnent for plaintifif. 

Lucius F. Robinson, of Hartford, Conn., for plaintiff. 
Francis H. Parker and Frederick A. Scott, U. S. Dist. Atty., both 
of Hartford, Conn., for défendant. 

THOMAS, District Judge. In this action the plaintiff seeks to re- 
cover from the défendant certain taxes which it claims were illegally 
assessed against it under and by virtue of the provisions of the act 
of Congress approved August 5, 1909 (36 Stat. 112, c. 6, § 38 [Comp. 
St. 1913, §§ 6300, 6301]), entitled "An act to provide revenue, equalize 
duties and encourage the industries of the United States and for other 
purposes." The case was heard by the court without the intervention 
of a jury, in accordance with a stipulation entered into by the attor- 
neys of record, wherein it was agreed that a jury be waived and, the 
case determined by the court in accordance with sections 649 and 700 
of the United States Revised Statutes. A finding of facts, in the 
nature of a spécial verdict, has been made by the court and filed with 
the clerk. 

For a thorough understanding of this case it is essential to set 
forth, at the very beginning, a somewhat lengthy statement of the plan 
of opération adopted by the plaintiff in the conduct of its business, as 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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well as a statement of the daims of the parties and the facts disclosed 
by the évidence. 

The Connecticut General Life Insurance Company was chartered by 
the General Assembly of Connecticut, by an act approved June 22, 
1865 (5 Private Laws of Connecticut, page 693), and is a stock Com- 
pany doing a life insurance business on both participating (mutual) 
and nonparticipating plans. The charter provision of the company re- 
lating to thèse plans is contained in the fourth section thereof and 
reads : 

"Policles may be Issued, stlpulated to be wlth or without participation In 
profits, and ail divldends whlch shall be allotted to such participating poli- 
cles whlch are not claimed and called for within two years after the same 
shall hâve been declared shall be forfeited to said company." 

Plaintifï commenced business in October of the year it received its 
charter, and has since continued, with its main office at Hartford. 
For a number of years plaintifï has kept the accounts of the mutual 
and nonparticipating departments of its business entirely separate, so 
that the mutual policies do not now, nor hâve they for many years 
past, been contributing directly to any payments made to the stock- 
holders of tbe company. The company has been operating oi^ the 
so-called "level premium plan," which is the plan adopted by prac- 
tically ail of the large life insurance companies, "mutual" as well as 
''stock."^ 

The level premium plan contemplâtes a uniform maximum annual 
contribution by the policy holder during the life of the policy, the 
amount of payment during the earlier years being in excess of the 
current cost of his insurance, and the excess being applied to the 
création of a reserve fund, which serves to maintain the insurance 
in the later years, when the stipulated level premium would otherwise 
be insufficient to meet the current cost of such insurance. 

In the case of nonparticipating policy holders, the premium is defi- 
nitely fixed by the contract, while in the case of a participating policy 
holder a maximum premium is stipulated, with a contract provision 
for its annual réduction as determined by the company. The stipu- 
lated maximum premium in a mutual or participating policy is invaria- 
bly greater than the fixed premium in a nonparticipating policy issued 
at the same âge and upon the same terms, other than as concerns the 
jnsured's right of participation. 

The plaintifï now conducts its participating or mutual department 
so as to secure to the participating policy holders their insurance at 
cost, and this resuit is accomplished by an annual réduction in the stip- 
ulated premium, the amount of such réduction being determined from 
year to year by the company. 

The calculation of premium rates by a life insurance company in- 
volves, first, the adoption of a table of mortality showing the proba- 
ble death rate for each âge of life; second, the adoption of an as- 
sumed rate of interest, such as the company may reasonably expect 
to realize upon its invested assets during the lifetime of the policy. 
Thèse two factors détermine what is technically known as the "net" 
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or "mathematical" premium, and are the sums considered sufficient and 
necessary to pay ail outstanding policies as they become daims, pro- 
vided deaths occUr exactly in accordance with the table of mortality 
adopted, and the rate of interest earned on the investment of the re- 
serve fund proves to be exactly equal to the rate assumed. To the 
"net premium" there is then added a sum, technically known as "load- 
ing," for the purpose of meeting unforeseen contingencies, as also 
the necessary expenses of conducting the company's business. 

Premium rates so computed hâve, in the expérience of mutual life 
Insurance companies, been generally found to be in excess of their 
requirements ; but as such excess constitutes the margin of saf ety, and 
must be libéral, the stipulated rate must therefore be sufRciently large 
to insure, beyond peradventure, the company's ability to pay its claims 
as they accrue. Some of the policy contracts are likely to run for 
periods as long as 75 years, but the sfipulated premium cannot be in- 
creased after once the policy is issued. 

In the expérience of the plaintiflf, as with most other life companies, 
the actual death rate has been considerably lower than the expectancy 
shown in the table of mortality which was assumed in the Computing 
of its stipulated premiums, and the interest rate which it has realized 
upon its investments has proved considerably higher than the assumed 
rate. The "loading" is also somewhat greater than that ordinarily re- 
quired to cover the expense of conducting the business and to meet 
contingencies, and with the margin of safety involved each year has 
resulted in an excess of income over disbursements and the amount 
required to be set aside for increase of the so-called reserve. 

It has, therefore, been the practice of the plaintifï at the end of the 
year to take into considération the results obtained by its participating 
or mutual department during that year, and with the information at 
hand to détermine the amount of the premiums necessary to be col- 
lected f rom participating policy holders during the succeeding year. 
In making this estimate the ascertained cost of the Insurance for a 
given year has been taken broadly as the basis upon which to estimate 
the probable cost for the succeeding year, and upon this estimate the 
amount of the réduction to be made, or to be credited to policy hold- 
ers on their stipulated premiums when paying the succeeding year's 
renewals, is determined. For the purpose of technical solvency, how- 
ever, a small surplus is always maintained. 

The premium réductions allowed by the plaintifï ta the several 
policy holders are apportioned as near as can be upon an équitable 
basis with respect to their âges and plans of insurance. The policy 
holder, however, is permitted to pay the full stipulated premium, in- 
stead of the différence between the stipulated premium and the amount 
of the réduction, and in such case the overpayment beyond the amount 
actually required to continue the policy in force is applied, at the élec- 
tion of the policy holder, either to the purchase of additional insur- 
ance or pure endowment, or to shorten the endowment or premium- 
paying period of the poHcy. A comparatively small number of the 
policy holders avail themselves of this privilège, as also of a further 
option to allow the amount of excess payment to draw interest. 
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In the case of paid-up poHcies, the policy holder may annually re- 
ceive in cash such amount as the company détermines to be properly 
apportionable to him out of the savings of the current' year; his 
share thereof representing principally the excess in interest earnings 
upon the invested poHcy reserve over the interest earnings which were 
assumed in fixing the stipulated premium. The plaintiff also pays in 
cash, in connection with the settlement of a small class of poHcies 
issued years ago upon a semi-tontine plan, dividends which represent 
accumulated savings upon this class of policies. 

The right of the participating policy holder to reduetions in annual 
premiums is evidenced in the outstanding policies of the company. 
The policies issued prior to July, 1903, contained merely the clause 
"with participation in the surplus," in distinction from the policies is- 
sued by the company containirig the clause "without participation in 
the surplus." The applicant for insurance indicated his préférence 
for a participating policy by answering a question contained in the 

application : "Kind of insurance applied for, policy, on the 

mutual plan?" From July, 1903, to January, 1907, the participating 
policies issued contained the following provision: 

"(9) Dividends are declared annually after the second year and may at the 
option of the Insured be applied in any one of the following plans: First. In 
réduction of premium. Second. To purchase additional fuU-paid Insurance. 
Third. To accelerate the time of maturity of the policy. Pourth. To purchase 
pure endowment payable in 10, 15, or 20 years." 

The application during this period contained the words "stock" and 
"mutual," one of which was crossed out to indicate the applicant's élec- 
tion that the policy to be issued should be participating or nonpartici- 
pating. 

From January, 1907, to June, 1910, the participating policies issued 
contained the following : 

"Dividends. Réduction of premiums as determined by the company wlll be 
made annually beginning at the second year, or the insured may pay the full 
premium and instruct the company to apply the amount of réduction appor- 
tloned to him in any one of the following plana: 1. To purchase additional 
fuU-pald Insurance. 2. To purchase pure endowment payable in 10, 15, or 20 
years. 3. As a deposit with the company at 3% per cent, compound Interest, 
computed annually. 4. To accelerate the time of maturity of the policy. 
This policy, after full payment of ail premiums as thereln provlded, will par- 
tlcipate in an annual division of surplus earnings as apportloned by the com- 
pany, such dividends to be applicable under any one of the above four op- 
tions, otherwise payable in cash. The Insured may by written notification to 
the company change the method of dlvldend application to take effect on any 
anniversary of the policy, and on any such anniversary may surrender for 
cash any accumulations under options 1, 2, or 3." 

The application contained the following : 

"Flan Participating or 

Nonparticipating." 

Also the question: 

"If dividends are uot desired In réduction of premiums, how shaU they be 
applied?" 
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From June, 1910, the policies issued contain the following provision : 

"Dlvldends. Réduction of premiums as determined by the company wlU be 
made annually beglnnlng at the second year, or the insured may pay the full 
premium and Instruct the company to apply the amount of réduction appor- 
tioned to him in any one of the following plans: 1. To purchase additional 
fuU-paid participatiug insurance which may be surrendered at any time for 
a cash value of the full reserve. 2. To purchase participating pure endow- 
ment which may be surrendered at any time for a cash value of the full re- 
serve. 3. As a deposit with the company at not less than 3% per cent, com- 
pound interest, computed annually. Such deposit may be withdrawn at any 
time. 4. To couvert the policy into an endowment payable at a gradually de- 
creasing âge. 5. To shorten the premium-paying period. This policy, after 
full payment of ail premiums as therein provided, will participate in an an- 
nual division of surplus earnings as apportloned by the company, such dlvl- 
dends to be applicable under any one of the first four options named above, 
otherwise payable in cash. The insured may by written notification to the 
company change the method of dividend application to take effect on any 
anniversary of the policy." 

No change in the applica^on was made at this time in respect of the 
participating feature. 

Thèse cover ail of the provisions existing in the participating policy 
contracts of the plaintiff outstanding in the years 1909 and 1910. 

According to the plaintiff's practice a notice is given to policy hold- 
ers préviens to the date premium is due. The material portion of 
the notice is as f ollows : 

Please send or bring this notice with the cash payment. 

Connecticut General Life Insurance Company, 
Hartford, Conn. 

Mr 

Dear Sir: The annual premium on Policy No In this com- 
pany will be due on the day of 191. ., and payable as per state- 

ment below. 

Make remlttance payable to 
Premium, — $. . 
Less Dividend ? Agent, 



Cash Payment .?. 



Upon payment of the premium required a premium receipt is given, 
in form as foUows: 

Renewal Eeceipt, Form 3. 



Premium $ . 

Dividend Applied $. 



Amount Due ?. 



Connecticut General Life Insurance Company, 
Hartford, Conn. 

Policy No 



Received, as per margin, $ /lOO, continuing in force the above numbered 

policy on the life of for months, from the day of 

19... 

Not valid, unless countersigned by Agent. 

George E. Bulkley, Secretary. 

Countersigned at 

this day of 19... 

, Agent. 

During the period of time covering the items in controversy com- 
plainant had about 37,000 policies, representing about $44,568,000 of 
insurance, outstanding, of which about $19,374,000 represented par- 
218 F.— 13 
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ticipatîng polîcies. Atout $164,000 of this was written on the "ton- 
tine" or "semi-tontine" plan. At the time of hearing this case the ton- 
tine poHcies outstanding numbered less than 100, and the amount of 
insurance represented thereby was about $35,000. 

Section 3529 of the General Statutes of Connecticut (as amended by 
Pub. Acts 1903, c. 19, § 2) provides among other things that: 

"Payments in the form of dividends, or otherwise, shall not be made to Its 
stoekholders by any llfe Insurance company organlzed under the laws of this 
State, unless Its assets exceed by the amount of such payment the amount of 
its pald-up capital stock and ail of Its liabillties, Includlng Its relnsurance re- 
serve upon policies issued before January 1, 1901, computed upon the basis of 
the actuaries' or combined expérience table of mortallty with compound In- 
terest at four per centum per annum, and upon policies issued after said date 
computed upon the American expérience table of mortallty with compound 
Interest at three and one-half per centum per annum ; and no payment shall, 
be made to the policy-holders of any such company except for matured claims 
and in the purchase of surrendered policies, unless the assets of such company 
exceed by the amount of such payments Its liabillties, Including its relnsur- 
ance reserve, computed as above provlded in thjs section." 

In section 3538 of said General Statutes (as amended by Pub. Acts 
1907, c. 193, § 1) it is provided that: 

"No llfe insurance company doing business In this state shall make or per- 
mit any distinction or discrimination in favor of indlviduals between Insur- 
ants of the same class and expectation of life la the amount or payment of 
premiums or rates charged for policies of llfe or endowment Insurance, or in 
the dividends or other beneflts payable thereon, or in any other of the terms 
and conditions of the contracts it makes ; nor shall any such company or any 
agent, subagent, broker, or any other person, make any contraet of insurance 
or agreement as to such contraet, other than Is plainly expressed la the pol- 
icy issued thereon ; nor shall any such company or agent, subagent, broker, 
or any other person, pay or allov?, or offer to pay or allow, as inducement to 
insurance, any rebate of premium payable on the policy or any spécial favor 
or advantage in the dividends or other beneflt to accrue thereon, or any val- 
uable considération or inducement whatever not specifled in the pollcj of in- 
surance." 

Section 3527 of the General Statutes of Connecticut provides that : 

"Bvery life insurance company chartered by this state shall, on or before the 
first of March in each year, render to the insurance commissioner a report, 
signed and svsrorn to by its président and secretary, of its condition upon the 
preceding thirty-flrst of December, which shall inelude a detalled statement 
of its assets and liabillties on that day ; the amount and character of busi- 
ness transacted, moneys received and expended during the year; a descrip- 
tive list of ail policies and contracts of insurance in force on that day ; and 
such other information as the commissioner may deem necessary." 

Under this last section of the statutes the plaintiff is required, as 
are ail other life insurance companies doing business in Connecticut, 
to make an annual statement to the state insurance commissioner, upon 
blanks prepared and furnished by him, covering in détail its financial 
condition and business opérations. In the statement of income and 
disbursements, as called for on said forms, the companies are required 
to report varions facts which inelude duplications and cross-entries. 
Said form also requires a statement of "Ledger Assets," "Non-Ledger 
Assets," and "Ail Liabillties, Surplus, and Other Funds." 

In its report upon this form to the state insurancç commissioner 
for the years 1909 and 1910 plaintifï reported under 28 heads the fol- 
lowing income items, viz. : 
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1909. 1910. 

1, First year's premlums on original polldes 

wlthout déduction, less flrst year's reinsur- 

ance $209,332 87 $219,694 78 

2. Surrender values applied to pay flrst year's 

premlums 1,710 65 1,135 59 

S. Divldends applied to purchase pald-up addi- 
tions and pure endowments 17,677 00 17,813 95 

4. Surrender values applied to purchase paid-up 

Insurance 14,054 03 13,322 92 

5. Considération for original annuities involv- 

ing life contingencies. 1,426 61 1,848 82 

6. Total new premlums $244,201 16 $253,816 06 

7. Renewal premlums, wlthout déduction, less 

reinsurance $1,150,933 75 $1,260,812 93 

8. Dlvidends applied to pay renewal premlums 59,772 43 70,608 63 

9. Divldends applied to shorten the endowment 

or premium paying perlod 411 14 547 94 

10. Surrender values applied to pay renewal 

premlums 2,500 32 1,478 52 

11. Total renewal premlums $1,213,617 64 $1,333,448 02 

12. Total premium income $1,457,818 80 $1,587,264 08 

Additional items in the income columns of said reports were: 

1909. 1910. 

13. Divldends left wlth the company to accumu- 

late at Interest $4,353 99 $5,188 35 

14. Gross Interest on mortgage loans 207,678 56 249,157 64 

15. Gross interest on bonds and divldends on 

stocks 120,890 91 122,221 99 

16. Gross interest on premium notes, policy loans, 

or liens 50,990 35 62,148 79 

17. Gross Interest on deposits in trust compa- 

nies and banks 3,47193 3,809 46 

18. Gross interest on other debts due the Com- 

pany 2,234 26 

19. Gross interest on contract of sale 171 33 

20. Gross interest on capital stock 18 

21. Gross interest on premium 2,129 04 

22. Gross discount on claims pald in advance. .. 58 01 94 52 

23. Gross rents from company's property, includ- 

ing $5,000.00 for company's occupancy of 

its own buildings 22,71160 22,20104 

24. Void premium notes reste red 63 50 

25. Agents' balances prevlously charged oflf 10 45 

26. Gross profit on sale or maturity of ledger 

assets, viz.: 

Real estate SOO 00 388 15 

Bonds 810 79 2,675 00 

Stocks 2,010 75 3,960 00 

27. Unlisted assets, Arizona "Water Company 

bonds 645 00 

28. Gross increase, by adjustment, in book value 

of ledger assets, viz.: 
Bonds for accrual of discount 1,532 00 1,666 00 

$1,875,570 45 $2,063,086 02 

The second, fourth, and tenth items of each of the income columns 
of the plaintiff's reports for thèse years represented no actual receipts 
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by the company, and were ofifset by corresponding cross-entries on the 
disbursement side of the account. 

The amounts represented by the third item, "Dividends applied to 
purchase paid-up additions and pure endowments," and by the thir- 
teenth item, "Dividends left with the company to accumulate at in- 
terest," were also included in the seventh item, "Renewal premiums, 
without déduction," with the resuit that, although the company actually 
received thèse several amounts but once, they are twice accountecf for 
in the footing of total income; the duplication being corrected by 
cross-entries on the disbursement side of the account. 

The eighth item, "Dividends applied to pay renewal premiums," en- 
tered both in the income and disbursement columns of the respective 
reports, represents as a matter of fact no pecuniary transaction, and 
merely shows the amount of réductions of which participating policy 
holders availed themselves when making payment of their renewal 
premiums during thèse years. In other words, it is the amount of 
the différence between the maximum premiums contained in their 
policy contracts and the amounts required of them and which they 
actually paid as renewal premiums, and the amounts represented there- 
by appear in the respective reports purely as a matter of bookkeeping. 

Among other entries on the disbursement side of plaintiff's said re- 
spective reports the following items appear, viz. : 

1909. 1910. 
Gross decrease, by adjustment, In book value of ledger 

assets, viz.: Bonds for amortization of premiums. .. .? 6,201 79 ? 6,655 29 
Gross loss on sale or maturity of ledger assets, viz.; 

Real estate 192 50 3,750 00 

Bonds 182 74 1,237 84 

Stocks . . 690 67 

Dividends paid policy holders in casli 17,990 56 32,254 53 

Dividends and interest tliereon held on deposit surren- 

dered during the year 537 78 1,086 89 

Paid stockholders for interest or dividends 13,500 00 15,000 00 

Also under the head of "Non-Ledger Assets" the following items, 

with others, are entered, viz. : 

1909. 1910. 

Interest on mortgages: 

Due $ 2,178 67 Ç 2,678 40 

Aecrued 85,632 71 94,542 03 

Interest on bonds: 

Due 400 00 

Aecrued 37,686 22 40,374 01 

Interest on premlum notes, policy loans, or liens: 

Due 11,467 70 9,388 45 

Aecrued 8,592 68 8,364 84 

Market value of bonds and stocks over book value 29,437 63 24,626 48 

Gross premiums due and uni'eported, on paid-for poli- 
cies in force Deoember 31: 

New business 4,304 46 4,649 21 

Eenewals 57,033 53 62,786 49 

Gross deferred premiums: 

New business 24,620 61 31,065 82 

Eenewals 181,079 19 191,706 26 

Net uncollected and deferred premiums: 

New business 23,568 24 29,005 42 

Eenewals 197,393 42 210,573 75 
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Under the head "Liabilities, Surplus, and Other Funds" there are 
several entries of items, and among them the following, viz. : 

1909. 1910. 

Premiums paid In advance $5,452 22 $7,224 54 

While in the reports made to the insurance commissioner of Con- 
necticut for the years mentioned plaintiff stated its total income as 
$1,875,570.45 in 1909 and as $2,063,086.02 in 1910, nevertheless, when 
it came to make its return for the year 1909 to the United States In- 
ternai Revenue Commissioner in conformity to the act in question, 
plaintiff then stated that its total income was $1,779,180.35, and in 
its return for 1910 that it was $1,955,509.71. I find that the différence 
between the amounts appearing in the reports to the state insurance 
commissioner and the Internai Revenue Commissioner is practically ac- 
counted for by the method of reporting adopted by the insurance 
commissioner of Connecticut, which, as before stated, has resulted in 
duplication and cross-entries. 

The Commissioner of Internai Revenue, however, as a first amend- 
ment to the plaintiff's 1909 return, added to the $1,779,180.35, re- 
turned by it as the gross income from ail sources for the year 1909, 
the amounts covered by the following items : 

(1) Dividends applled to pay renewal premiums $59,772 43 

(2) Dividends applied to purehase pald-up additions and pure en- 

dowment 17,677 00 

(3) Dividends applied to shorten tbe endowment or premium pay- 

ing period 411 14 

The Commissioner deducted $1,532, representing the income item, 
"Bonds for accrual of discount," and disallowed $6,201.79, represent- 
ing the item "Bonds for amortization of premiums," appearing on 
the disbursement side of plaintiff's report to the insurance commis- 
sioner of Connecticut for that year, which amount plaintiff had claimed 
as an item of déduction for dépréciation when estimating its net in- 
come in 'the return which it made to the Commissioner of Internai 
Revenue, and thereby he increased the amount of net income to the 
extent of the différence between thèse two items, viz., $4,669.79. He 
further increased the amount of net income by disallowing $1,105 of 
the sum which plaintiff had claimed for déduction on account of its 
reserve for that year. 

Subsequently the Commissioner made a second amendment to plain- 
tiff's gross income for that year by adding thereto an assumed premium 
income of $22,536.41, which represents the différence between the 
amount of "gross premiums due and deferred" on December 31, 1909, 
appearing in plaintiff's report to the insurance commissioner of Con- 
necticut, and the amount of similar items set forth in plaintiff's report 
to the insurance commissioner of Connecticut for the year ending De- 
cember 31, 1908, less $5,452.22, the amount of the item "Premiums 
paid in advance" during the year 1909. 

The Commissioner also, by his second amendment, added to the 
gross income the sum of $9,168.01, which sum represents the différence 
between the amount of interest reported as "due and accrued" on De- 
cember 31, 1909, and the amount stated by plaintiff in its report to 
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<^he State insurance department as being due and accrued on December 
31, 1908. He further added two items which plaintiff does not now 
dispute, viz. : "Gross discount on claims paid in advance, $58.01 ;" 
"Void premium notes restored, $63.50" — and then added $1,532, the 
amount of the item "Bonds for accrual of discount," which he had 
previously deducted from the amount of gross income stated in plain- 
tifï's original return, and $14,054.03, representing the item "Surrender 
values applied to purchase paid-up insurance" ; but he offset this last 
item by allowing the amount thereof as a déduction item in Comput- 
ing plaintiff's net income. He also allowed as a déduction the item 
"Bonds for amortization of premiums, $6,201.79," which he had pre- 
viously disallowed, and the resuit was that the gross income return for 
1909, as amended, was increased from $1,779,180.35 to $1,902,920.88. 
The plaintiff's return of gross income for the year 1910 was $1,955,- 
509.71, and to this amount the Commissioner added the foUowing items : 

(1) Dlvidends applied to pay renewal premiums $70,608 63 

(2) Dlvidends applied to purchase paid-up additions and pure en- 

dowments 17,813 95 

(3) Dlvidends applied to shorten the endowment or premium pay- 

iHg perlod 547 94 

The Commissioner, however, in said amendment deducted from 
plaintiff's income return $1,666, the amount represented by the income 
item "Bonds (for accrual of discount)," which plaintiff had included 
as part of its gross income for 1910 ; but, on the other hand, he dis- 
allowed the disbursement item, "Bonds (for amortization of premiums), 
$6,655.29," which plaintiff had claimed as a déduction allowance for 
dépréciation when computing its net income, with the resuit that plain- 
tiff's net income was thereby increased to the extent of the différence 
between those two items, viz., $4,989.29. 

By his second amendment to the 1910 return the Commissioner add- 
ed to the gross income a premium item of $21,397.67, which represents 
the différence between the "uncoUected and deferred premiums" re- 
ported by plaintiff to the Connecticut insurance commissioner as of 
December 31, 1910, and the amount of like items stated in its previous 
report as of December 31, 1909. He also added, for interest, $6,599.- 
71, which amount is the différence between the total amount of "In- 
terest due and accrued" reported by plaintiff as of December 31, 1910, 
and that so reported as of December 31, 1909 (less $32,669.19, the 
amount of the item "Premiums paid in advance" during that year), and 
also $94.52, being the amount of the item "Gross discount on claims 
paid in advance" ; but by disallowing the item "Increase in net addition 
to reserve, $441.54," which plaintiff had claimed as a disbursement 
and déduction item in computing its net income, he thereby made fur- 
ther addition to plaintiff's net income of the amount of the différence 
between thèse two items, viz., $347.02. 

He likewise added to the amount of gross income $13,322.92, repre- 
senting the item "surrender values applied to purchase paid-up insur- 
ance" ; but the effect of the addition of this last item was offset by the 
allowance of a like sum as a déduction item in the estimating of plain- 
tiff's net income for that year. He, however, added the sum of $1,- 
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666, representing the income item, "Bonds (for accrual of discount)," 
which he had previously deducted from the amount of plaintiff's re- 
turn of gross income, and then allowed as a déduction item $6,655.29, 
"Bonds (for amortization of premiums)," which he had previously dis- 
allowed. In this way plaintiff's original gross income return for 1910 
was amended and increased from $1,955,509.71 to $2,085,895.05. 

For the purpose of making clear the matters in dispute between 
them, counsel for the parties entered into the f ollowing stipulation : 

United States District Court, District of Connecticut. 

The Connecticut General Life Insurance Company v. Robert O. Eaton, 

Collecter. 

At Law— No. 1907. 

Stipulation. 

In the abové entitled cause It Is stipulated and agreed that the following Is 
a correct statement of the amounts of the several Items as to which the par- 
ties are at issue and of the several amounts which the complainant would be 
entitled to recover if its respective claims be sustalned: 

In connection with complainant's income for year 1909: 

Commissioner's First Amendment of Retum. 
Amount added to gross income on account of item described In 
complainant's flnanclal statement made to the Insurance com- 
missioner of Connecticut, as contalned in Connecticut Insur- 
ance Report of 1910 (Government's Exhibit I), page 65, as 

"Dividends applled to pay renewal premiums" $59,772 43 

Amount added to gross Income on account of items described in 
complainant's financlal statement made to the Insurance com- 
mlssioner of Connecticut as contalned in Connecticut Insur- 
ance Report of 1910 (Government's Exhibit I), page 65, as 
"Dividends applled to purchase paid up additions and pure 
endowment," $17,677, and "Dividends applled to shorten the 

endowment or premlum paying perlod," $411.14 18,088 14 

Net amount of correction by Commlssloner due to exclusion 
from gross income of item "Accrual of discount," $1,532, and 
to exclusion from amount of dépréciation of item "Amortiza- 
tion of bond values," $6,201.79 4,669 79 

Commissioner's Second Amendment of Retum. 
Net amount added to gross income as resuit of Computing net 
income on so-called revenue basis, to wit: Premiums, $22,- 

536.41 ; Interest, $9,168.01 31,704 42 

Net amount of Increase of net income by Items whose correct- 
ness is not dlsputed: Discount on claims paid in advance, 
$58.01 ; notes restored, $63.50 ; déduction from reserve, $1,- 

105 1,226 51 

Net amount of Items — "Accrual of discount," $1,532; and 
"Amortization of bond values," $6,201.79 — excluded in pre- 

vious amendment and relnstated by Commlssloner 4,669 79 

On account of the flrst three items above the complainant paid an addi- 
tional tax on June 29, 1911, of $825.30, and, if complainant's respective 
claims as to said items are sustalned, complainant would be entitled to re- 
cover on account of said Items, respectlvely, $597.72, $180.88, and $46.70, with 
interest thereon from said June 29, 1911 (except that the Item of $46.70 Is 
not recoverable in the event that It be held fhat the Commlssloner In his 
second amendment correctly Included the so-called revenue basis items). 

The complainant paid on February 3, 1912, on account of the corrections in 
the second amendment, $282.61, of which the assessment and collection of 
$12.27 Is not dlsputed. If the inclusion of the revenue basis Items was in 
accordance with law, there should be no recovery on account of this second 
payment; but otherwise the complainant would be entitled to recover, by 
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reason of Its payment under the second amendment, $270.34, with Interest 
from said February 3, 1912. 

In connection wlth complalnant's income for year 1910: 

Commissioner's First Amendment of Return. 

Amount added to gross Income on account of item described In 
complainant's flnancial statement made to the insurance com- 
mlssioner of Connecticut, as contained in Connecticut Insur- 
ance Report of 1911 (Government's Exhibit II), page 61, as 
"Dividends applied to pay renewal premiums" ,...$70,608 63 

Amount added to gross Income on account of items described in 
complainant's flnancial statement made to the insurance com- 
missloner of Connecticut, as contained in Connecticut Insur- 
ance Report of 1911 (Government's Exhibit II), page 61, as 
"Dividends applied to purchase paid up additions and pure 
endowments," $17,813.95, and "Dividends applied to shorten 
the endowment or premlum paying period," $547.94 18,361 89 

Net amount of correction by Commissioner due to exclusion 
from gross income of item "Accrual of discount," $1,666.00, 
and to exclusion from amount of dépréciation of item 
"Amortization of " bond values," $6,655.29 4,989 29 

Commissioner's Second Amendment of Return. 

Net amount added as resuit of Computing net income on so- 
called revenue basis: Premium, $21,397.67; Interest, $6,- 
599.71 27,997 38 

Net amount of correction by Commissioner due to inclusion in 
gross income of item "Discount" $94.52, and increase in "Net 
addition to reserve," $441.54 347 02 

Net amount of items "Accrual of discount," $1,666, and "Amor- 
tization of bond values," $6,655.29, exeluded in previous 
amendment and relnstated by Commissioner ■ 4,989 29 

On account of the first three items above the eomplainant paid an addi- 
tlonal tax on June 29, 1911, of $939.60, and, if complainant's respective daims 
as to said items are sustained, eomplainant would be entitled to recover on 
account of said items, respectlvely, $706.09, $183.62, and $49.89, wlth interest 
thereon from said June 29, 1911 (except that the item of $49.89 is not re- 
coverable in the event that It be held that the Commissioner in liis second 
amendment correctly Included the so-called revenue basis items). 

The eomplainant paid on February 3, 1912, on account of the corrections 
In the second amendment, $226.61. If the inclusion of the revenue basis was 
in accordance with law, there should be no recovery on account of this sec- 
ond payment; but otherwise the eomplainant would be entitled to recover, 
by reason of its payment under the second amendment, $226.61, with interest 
from said February 3, 1912. 

Complainants, 

By Robinson, Roblnson & Cole, Its Attorneys. 

Frederick A. Scott, U. S. Attorney. 

Francis H. Parker, Assistant Attorney. 

Thîs case resembles in its main features the case of Mutual Benefit 
Life Insurance Co. v. Herold, decided by the United States District 
Court of New Jersey, Cross, J., reported in 198 Fed. 199-218, and 
confirmed by the Circuit Court of Appeals for the Third Circuit, 201 
Fed. 918. That case, however, concerned a purely mutual company 
without capital stock, whereas this case concerns a company with a 
paid-up capital stock of $300,000, although, on the other hand, it ap- 
pears that the plaintifï, while a stock company, conducts and for a long 
time has conducted its mutual department solely for the benefit of the 
holders of its participating policies, and that they hâve had ail the ad- 
vantages of a purely mutual company, with just so much additional 
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protection and security as is represented by the paid-up capital of the 
Company. So that it would seem as though the same principles of law 
are applicable to both cases. 

Whatever return stockholders receive from their investments in the 
stock of the plaintiff company cornes, and of necessity, therefore, must 
come, from the company's nonparticipating department; but, judging 
from the reports which the plaintifï has submitted to the Insurance 
commissioner of Connecticut, the owners of the plaintiff's stock hâve 
had thus far no reasonable cause of complaint as to results affecting 
their investments. 

The essential parts of section 38 of the said act of Congress approv- 
ed August 5, 1909, are as f ollows ; 

"That every * * » Insurance company, • * • shall be subject to 
pay annually a spécial excise tax with respect to the carrying on or 4oing 
business by sueh * * » Insurance company, équivalent to one per centum 
upon the entire net Income over and above flve thousand dollars received by 
it from ail sources during such year, exclusive of amounts received by it as 
dividends upon stock of other corporations, * • * subject to the tax 
hereby imposed. » • * 

"Such net income shall be ascertained by deducting from the gross amount 
of the income of such » * * Insurance company, received within the 
year from ail sources, (first) ail the ordinary and necessary expenses actually 
pald within the year out of income in the maintenance and opération of its 
business and properties, * * • (second) ail losses actually sustained with- 
in the year and not compensated by Insurance or otherwise, includmg a rea- 
sonable allowance for dépréciation of property, if any, and in the case of In- 
surance companies the sums other than dividends, paid within the year on 
policy and annuity contracts and the net addition. If any, required by law 
to be made within the year to the reserve funds." 

[1] The controversy herein has been waged mainly over the ques- 
tion as to whether said section was intended to apply to the so-called 
"dividends" of a life insurance company operating on the mutual plan, 
or one conducting a mutual insurance department under conditions 
such as hâve obtained in the participating department of the plaintifï 
company ; and bef ore deciding the question thus presented it becomes 
necessary to consider the différent claims of the parties pertaining to 
this feature of the case. 

Briefly stated, the plaintifï claims that the so-called "dividends" in 
this controversy represent nothing more than a simple réduction allow- 
ed to its partidipating policy holders when paying their renewal pre- 
miums, and that consequently the amounts represented by thèse items 
are not "dividends" as that term is usually understood, and, further, 
that Congress must hâve passed the act with a fuU knowledge of this 
fact, therefore the act was not intended to apply to the so-called "divi- 
dend" items which form the subject of this controversy. 

On the other hand, the gist of the defendant's claim is that the 
amounts of the disputed items termed "dividends" represent portions 
of plaintiff's profits or surplus no longer needed to provide for the 
cost of insurance, expense of management, or as a guaranty fund 
against future losses, which equitably belong to the mutual policy hold- 
ers of the company, in proportion to their contribution to the company's 
funds ; that when the plaintifï décides as to the amount of réduction 
to be allowed to its participating policy holders on their renewal pre- 
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mium payments, it in fact déclares a dividend in their favor for their 
équitable proportion of said profits or surplus, and that such portion 
thereby vests in the policy holder, to be divested only in accordance 
with the provisions of his policy contract ; that when the mutual policy 
holder avails himself of the réduction allowed in making payment of 
his renewal premium, or pays the full amount of his stipulated pre- 
mium, and has the amount of such réduction applied by the company 
either to the purchase of additional insurance, the shortening of the 
premium-paying period of his policy, or the accélération of the pay- 
ment of his èndowment, as the case may be, the allowance availed of, 
or if applied in either of the manners stated, is a payment to the com- 
pany of the amount of his dividend (or allotment of profits or sur- 
plus), and that the payment so received is in each case "income re- 
ceived within the year" by the plaintiflf company, within the provisions 
of section 38 of said act. 

The défendant, to sustain his contention, quotes from the case of 
Fuller et ux. v. Metropolitan Life Insurance Co. of New York, 70 
Conn. on pages 664, 665, and 666, 41 Atl. 11, wherein the Suprême 
Court of Connecticut has said : 

"This sum, • • » called profits, * • * Is In fact a surplus resultlng 
from overpayments by policy holders. ThIs surplus Is derived from money 
paid by tbe Insured and received by the Company for a particular purpose ; 
i. e., providing . f or cost of insurance and expense of management. If not 
needed for that purpose, It should in equlty be returned to the policy holders. 
They do not, however, own it, or hâve any légal control over its distribution ; 
part of it, indeed, is derived from contributions of policy holders who are 
dead ; but the equity is recognized, and it is the duty of the company, when 
a surplus Is ascertained, to return such portion as it does not deem proper 
to keep as a guaranty fund to the exlsting policy holders in équitable (i. e., 
as nearly as practieable) proportion to their overpayments or contributions. 
Such return of overpayments, whether in cash, or by application on future 
premiums, or by increase of the amount insured, Is a dividend. This la the 
meaning of 'dividend,' and the only meaning It has or can hâve In connection 
virith mutual Insurance." And ''when a policy lapses the portions of prior 
premiums Invested and held in reserve can no longer be applied to the pur- 
pose for whlch they were made, and, to the extent of the net gain by the 
lapse, become overpayments, and in equity should be returned to the holder 
of the lâpsed policy, or to the surplus for the beneflt of ail. A dividend, 
therefore, Is a distribution of existing overpayments resultlng mainly from 
savings on the annual cost of Insurance and expense of management, and in 
part from savings on the future cost of insurance, L e., the net gain from 
lapsed pollcles." 

But it should be remembered that the Fuller Case concerned the 
construction to be given to certain insurance contracts issued on the 
so-called "tontine plan," and that the dispute therein mainly arose as 
to the rights of certain ones of a class of policy holders to obtain a 
portion of a fund which had been accumulated over a period of ten or 
more years under what was termed the "reserve dividend plan," in ac- 
cordance with which those insured in the différent classes were to be 
entitled to receive their proportionate part of the amount thus accu- 
mulated only in the event of their surviving for such period as was 
named in their policy contracts ; while the évidence in this case is 
that the items termed "dividends," on which défendant has coUected 
an additional tax (because they were added by the Commissioner of 
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Infsemal Revenue to the gross income of the retum which plaintiff 
made to him), do not represent an accumulated fund, but represent 
merely the total amount of réductions (or rebates) allowed to certain 
classes of policy holders of plaintifï's mutual department in accord- 
ance with a plan put into opération by the company's executive officers, 
whereby annually a sum decided upon has been allowed as a réduc- 
tion or rebate to be availed of by each policy holder of the class when 
making payment of the renewal premium required by his contract of 
insurance, and the benefit of which réduction he can elect to receive in 
either of the ways permitted him by his contract. 

It also should be borne in mind that, during the time covered by the 
matters sought to be litigated herein, the plaintiff has outstanding f rom 
$100,000 to $164,000 of insurance written on the "reserve dividend 
plan," and that to this class of policy holders, as well as to a much 
larger class, such as the holders of "paid-up policy contracts," etc., 
plaintiff did in fact pay large sums in cash as dividends ($17,990.56 in 
1909, and $32,254.53 in 1910), and that for the cash dividends thus 
paid plaintiff has made no claim for réduction in its said reports to 
the Commissioner of Internai Revenue. Neither has plaintiff made 
claim of a right to a déduction of the amounts of the disbursement 
items "Dividends and interest thereon held on deposit surrendered dur- 
ing the year," $537.78 in 1909 and $1,086.89 in 1910. 

It would appear, theref ore, that uilder the conditions disclosed by the 
évidence as to the method of opération adopted and pursued by plain- 
tiff in conducting the mutual or participating department of its busi- 
ness the items reported as "Dividends applied to pay renewal pre- 
miums," "Dividends applied to purchase paid-up additions and pure 
endowment," and "Dividends applied to shorten the endowment or 
premium-paying period," represent nothing more than the amount of 
the excess of the loading of the policy holders' premiums, over and 
above the cost to the company of such policy holders' insurance, and 
that the application made by the said policy holders in either of the 
ways stated is not such a payment of dividends as contemplated in 
section 38 of the said act of August 5, 1909. 

In arriving at this conclusion the claim made by defendant's counsel 
as to the rule which should govern in the construction to be given the 
matter has not been overlooked, but has been applied, in that the court 
has endeavored to ascertain fairly the meaning and will of Congress 
as expressed in the particular enactment, to the end that the enforce- 
ment of the same might be upheld. 

In coming to its conclusion the court adopts to a certain extent the 
reasoning of the learned judge in the case of Mutual Benefit Life In- 
surance Co. V. Herold, supra. Still, from another point of view which 
might be had of the question under considération, one is strongly in- 
clined to believe that the Sixtieth Congress, when passing said act, 
must hâve been of the opinion that the term "dividends," when ap- 
plied to mutual life insurance companies under conditions -such as 
obtain hère, would without question be construed as a previous Con- 
gress had said it should be construed. In Act June 30, 1864, c. 173, § 
120, 13 Stat. 223, 283, and the amendment thereto (Act July 13, 1866, 
c. 184, 14 Stat. 98, 138), it was provided : 
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"Thai the tax upon the dlvldends of llfe Insurance companies shall not be 
deemed due untll such dividends are payable; nor shall the proportion of 
premlums returned by mutual life Insurance companies to their policy hoiders, 
nor the annual or semiannual interest allowed or paid to the depositors in 
savlngs banlcs or savings Institutions, be considered as dlvldends." 

It will be noticed that Congress, in the law of 1864, differentiated 
between "dividends payable by life insurance companies" and so-call- 
ed "dividends" representing portions of premiums returned to their 
policy hoiders. 

It therefore seems fair to assume that, Congress having once de- 
clared that a distinction should be drawn between thèse two kinds of 
dividends in an act of législation intended to accomplish practically the 
same purpose as the act now in question, the members of a later Con- 
gress, when considering the enactment of the new législation, were of 
the opinion that the distinction so clearly stated in the previous en- 
actment would still be held to apply in the interpreting of the same 
term appearing in the new enactment, until such time as Congress 
would see fit, by positive action, to disclose a change of intention in 
relation to that subject. 

"The true meaning of a statute is dlscovered, not merely from Its words, 
but also by comparison with other parts of the act, by référence to previous 
législation upon the same subject, and by ascertainlng the cause and occa- 
sion of the passage of the act, and the purpose intended to be accomplislied 
thereby." City of Middletown v. N. Y., N. H. & H. R. R. Co., 62 Conn. 492, 
496, 27 Atl. 119, 120. 

Upon the above point the f oUowing quotations from the opinion of 
Judge Cross in the case of Mutual Benefit Life Insurance Co. v. Herold 
(D. C.) 198 Fed. 199, seem quite appropriate. On pages 211 and 212 
he says: 

"In seeking to ascertaln the Intention of Congress, It seems but reasonable 
to assume, in the absence of anything to the contrary, that it used the word 
'dividends,' as applied to Insurance companies, in the sensé it had long and 
generally borne in Insurance matters, which sensé had, moreover, been con- 
firmed by repeated judicial décisions. The term should, in other words, be 
given v?hat might not Inappropriately be ealled its trade signification. Hed- 
den T. Richard, 149 U. S. 346, 13 Sup. Ot. 991, 37 L. Ed. 763. Hence, when it 
refers to dividends 'pald,' it means dividends paid, and not an application 
of excess premium payments in abatement or réduction of subséquent pre- 
miums. The Word 'paid,' as used by Congress, is highly signiflcant. It 
clearly shows that it had cash payments in mind. * » * 

"If, therefore, a policy holder by the express provision of hls policy elects 
to hâve a previous overpayment of premium appUed in réduction of a suc- 
ceeding stipulated premium, what he pays, and ail that he pays, or can be 
requlred to pay, is the reduced premium, and that is ail that the company 
receives by way of income, and ail that it is liable to be taxed for. Such a 
construction of the act in no wise contravenes its purpose, whlch was to sub- 
ject to taxation cash dividends, which, as statlstics show, form a very large 
Item in insurance business. Since, then, there is subject-matter which the 
clause of the act plainly embraces, there is neither reason nor proprlety in 
broadening its scope of construction, so as to make it include that whlch, by 
strong implication, at least, It exeludes. * • • 

"Dividends of the kind under considération should not be confused with 
dlvldends declared in the case of a fuU-paid particlpating policy, whereln 
the policy holder bas no further premium payments to make. Such pay- 
ments having been duly met, the policy bas become at once a contract of in- 
surance and of investment. The holder participâtes in the profits aud in- 
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corne of the Invested funds of the company. Hls case Is, therefOre, radlcally 
différent from that of a policy holder whose dividend représenta merely the 
excess cost of his Insurance, whleh excess at his request, and pursuant to the 
terms of his policy, has been applled in abatement or réduction of a future 
premium. But It may be urged that the fund for whlch the so-called divi- 
dends are deelared on mutual policies is likewise largely derived from inter- 
est on the company's investments, and that this shows that in a real sensé 
such dividends are, after ail, deelared from the earnings, profits, or income 
of the company. This proposition might be entitled to weight, were it not 
for the fact that, in so far as the fund from which such dividends are de- 
elared is produced from interest on the company's invested funds, it has 
already been subjected to, and has paid, taxes under the act in question." 

The amounts of the items "Bonds for amortization of premiums," 
which plaintiff listed in the disbursement columns of its said reports, 
should hâve been allowed as a disbursement, because the testimony 
shows that the method of annually scahng down the book values of 
bonds purchased at a premium, and making additions to tKe book 
value of bonds purchased below par (represented by the items "Bonds 
for accrual of discount," found in the income columns of plaintifï's 
saiû returns), is in accordance with the law and the requirements of 
the insurance departments of the différent states. Under thèse cir- 
cumstances it would seem as though the Commissioner, by adding the 
net amount of the différence between thèse two items, committed an 
error, and that therefore the tax paid by the plaintiff on the amount 
of this net différence should be recovered ; but it is f air to add that in 
the second amendment for both years the Commissioner conceded the 
propriety of the déduction of items "Bonds for amortization of pre- 
miums" in connection with the inclusion in income of "Bonds for 
accrual of discount." 

[2] As to the net amount of the items "Uncollected and deferred 
premiums" and "Interest due and accrued," which the Commissioner 
has added to the amounts of the gross income returned by plaintiff, 
it was shown by testimony in the case that thèse items were listed in 
the reports which the plaintiff made to the state insurance commis- 
sioner of Connecticut as "Non-Ledger Assets," because required by 
the forms furnished plaintiff upon which to make such reports; but 
that, notwithstanding the fact that thèse items were so entered, the 
items themselves did not represent any income for the year in which 
they were reported, and that they could not be considered as "ledger 
assets," because there is always a question as to how much thereof 
will ever be received, due to the peculiar status of insurance policy 
contracts, in so far as compelling policy holders to pay any portion of 
the stipulated premiums mentioned therein in the event of the policy 
holder refusing to make payment. It was further testified that plain- 
tiff duly entered as income and made return for such portion of thèse 
items as it received during the years wherein they were paid. 

[3] Income may be defined as the gain derived from capital, from 
labor, or from both combined (Stratton's Independence v. Howbert, 
231 U. S. 399, 34 Sup. Ct. 136, 58 L. Ed. 285) ; and as no appréciable 
gain or benefit could accrue to the plaintiff on account of thèse items 
until the same were paid or realized on, this fact, taken in conjunction 
with the fact that, when payments thereon were made to plaintiff, 
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such payments were duly accounted for and included in plaîntîff's 
returns of gross income for the year they were received, the Commis- 
sioner of Internai Revenue was in errer in adding any portion of 
the amount of thèse items to the returns for the years under considéra- 
tion, and therefore the amount of the tax which was exacted from 
plaintiff because of such addition should be returned. 

In view of the agreement contained in the stipulation of counsel re- 
lating to the amount of increase to the net income, by the addition of 
items aggregating $1,226.51 in the Commissioner's "Second Amend- 
ment of Return" for the year 1909, the amount of tax collected upon 
thèse items is to be retained by défendant. 

The issues having been found in favor of the plaintiff upon the 
items "Dividends applied to pay renewal premiums," "Dividends ap- 
plied to purchase paid-up additions and pure endowments," "Divi- 
dends applied to shorten the endowment or premium paying period," 
"Boîids for amortization of premiums," "Premiums due and deferred," 
and "Interest due and accrued, but not collected," judgment will be 
entered, pursuant to the terms contained in the stipulation of counsel, 
in favor of the plaintiff, as follows: 

First. To recover from the défendant the sum of $825.30, with 
interest from June 29, 1911 ; 

Second. To recover the sum of $270.34, with interest from Febru- 
ary 3, 1912; 

Third. To recover the sum of $939.60, with interest from June 
29, 1911; and 

Fourth. To recover the sum of $226.61, with interest from Febru- 
ary 3, 1912. 

Decree accordingly. 



CONNECTICUT MUT. LIFE INS. CO. v. EATON, Internai Revenue Oollector. 

(District Court, D. Connectlcut. October 27, 1914.) 

No. 1710. 

1. Intebnal Revenue (§ 9*) — Excise Tax on Coepoeations — Mutual Life 

Insueancb Company — "Dividend" — "Income Received." 

In the case of a mutnal Ufe Insurance company doing business on the 
level premium plan, whlch at the end of a year, when the actual cost of 
carrylng a poUcy Is ascertalnable, crédits the pollcy holder with the sur- 
plus premiums paid, which may be applied In payment of renewal pre- 
miums or in other ways provlded, such surplus does not represent "Income 
received" by the company during the year, nor "dividends" pald to pol- 
lcy holders, and is not taxable under Corporation Tax Act Aug. 5, 1909, 
c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 6300, 6301). 

[Ed. Note. — Por other cases, see Internai Revenue, Cent. Dlg. §| 13-28 ; 
Dec. Dlg. § 9.* 

For other définitions, see Words and Phrases, First and Second Sé- 
ries, Dividend.] 

2. Intebnal Revenue (§ 9*) — Excise Tax on Coepoeations — Déductions 

FEOM Geoss Income — Expenses of Business. 

Amounts expended by a business corporation in enlarging or maklng 
improvements in Its office or premlses, not in the nature of permanent 

*For other cases &ee eame toplc & § nvmbeb In Dec, & Am. Dlgs. 1907 to date, & Rep r Indexes 
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Improvements to the property, but to fadlltate the transaction of a 
growing business, should properly be deducted as necessary expansés of 
the business in Computing ttie taxable net income of the corporation, un- 
der Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Oomp. St. 
1913, §§ 6300, 6301). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

3. Intebnal Revenue (§ 9*) — Excise Tax on Cobpokations — "Net Income." 

The "net income" of a corporation for any year, taxable under Corpo- 
ration Tax Act of Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 
6300, 6301), is limited to such income, less allowable déductions, as was 
actually received during that year, and does not include Items whieh may 
hâve been eamed, or hâve become due, but bave not been cDUected. 

[Ed. Note. — For otber cases, see Internai Revenue, Cent. Dig. §§ 13- 
28 ; Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Net Income.] 

4. Internal Revenue (§ 9*) — Excise Tax on Coepobations — Peofits and 

LossES ON Real Estate. 

A mutual life Insurance company from time to time acqulred real es- 
tate through foreclosure of mortgages seeuring loans made thereon, whlch 
property vras carried on the books at a valuation equal to its original cost 
to the company, and was listed as assets at such valuation in reporta to 
the varions state commissioners. In its reports to the Commissloner of 
Internai Revenue under Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 86 
Stat.'112 (Comp. St. 1913, §§ 6300, 6301), the company Usted as profits or 
losses, as the case might be, the différence between the book value and 
the selling price of such of the real estate as it had sold during the year. 
Held that, under the provision of the act for the déduction from gross 
Income of "ail losses actually sustalned within the year and not compen- 
sated by Insurance or otherwise," tn the absence of évidence to the con- 
trary, the profits and losses on such sales should be treated as having 
been made or sustalned during the year, and the company was chargeable 
In Its gross income vrtth the profits made, and entltled to a déduction of 
the full amount of the losses. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

At Law. Action by the Connectîcut Mutual Life Insurance Com- 
pany against Robert O. Eaton, as Collector of Internai Revenue for 
the District of Connecticut. Trial to court. Judgment for plaintifï. 

Lucius F. Robinson, of Hartford, Conn., for plaintifï. 
Francis H. Parker and Frederick A. Scott, U. S. Dist. Atty., both 
of Hartford, Conn., for défendant. 

THOMAS, District Judge. This case, like that of Connecticut Gen- 
eral Life Insurance Co. v. Eaton, Collector (D. C.) 218 Fed. 188, was 
brought to recover taxes paid under protest to défendant as Collector 
of Internai Revenue for the district of Connecticut, which plaintifï 
claims were illegally assessed against it under and by virtue of the 
act of Congress approved August 5, 1909 (36 Stat. 112, c. 6, § 38 
[Comp. St. 1913, §§ 6300, 6301]), entitled "An act to provide revenue, 
equaJize duties and encourage the industries of the United States, and 
for other purposes." The essential provisions of the act, for the pur- 
pose of considering this case, are : 

*For other cases see sfuue topic & i nuubeb in Dec. & Am. Cigs. 1907 to date. & Keo'r Indexes 
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"That erery • • • Insurance company • * • shall be subject to 
pay annually a spécial excise tax with respect to the carrying on or doing 
business by such * * • Insurance company, équivalent to one per cen- 
tum upon the entlre net income over and above flve thousand dollars received 
by it from ail sources during such year, exclusive of amounts received by it as 
dividends upon stock of other corporations » • ♦ subject to the tax here- 
by Imposed. * * • 

"Such net Inconoe shall be ascertalned by deducting from the gross amount 
of the income of such * » * Insurance company, received withln the year 
from ail sources, (first) ail the ordinary and necessary expenses actually paid 
vrlthln the year out of Income In the maintenance and opération of its busi- 
ness and properties, * • * (second) ail losses actually sustalned withln 
the year and not compensated by Insurance or otherwise, încluding a reason- 
able allowaneé for dépréciation of property, if any, and in the case of Insur- 
ance companies the sums other than dividends, paid within the year on pol- 
icy and annuity contracts and the net addition, if any, required by law to 
be made within the year to the reserve funds. • * • " 

The parties having waived a jury, the case has been heard and de- 
termined by the court in accordance with the stipulation entered into 
by. counsel. A finding of facts, in the nature of a spécial verdict, has 
been made by the court and filed with the clerk. 

The plaintiff's claim is that the Commissioner of Internai Revenue 
erred in making certain additions to its respective returns of gross in- 
come for the years 1909 and 1910, as well as in disallowing the amount 
of certain items in said returns which plaintiff says were allowable as 
déductions under the act to which référence has been made. It will 
therefore be seen that the court is called upon to décide questions 
very similar to those presented in the case of Connecticut General 
Life Insurance Co. v. Eaton, Collector, although some of the items 
herein are somewhat différent from some considered in that case. 

The plaintiff is a mutual life insurancë company, without capital 
stock, incorporated and operating under a charter issued by the Gen- 
eral Assembly of Connecticut in 1846 (Private Laws of Connecticut, 
vol. 3, pp. 646, 647), and is managed by a board of directors chosen 
by vote of its members, the policy holders ; the board of directors in 
turn choosing the executive oiïîcers of the corporation. Plaintiff con- 
ducts its business upon the so-called "level premium plan," for an ex- 
planation of which see Connecticut General Life Insurance Co. v. 
Eaton, Collector (D. C.) 218 Fed. 188. 

Section 14 of the company's original charter provides that : 

"On the flrst Wednesday of January after the organlzation of sald com- 
pany, or within one month thereof, and in like manner and at like time in 
each succeeding year, the said company shall cause an estima te to be made 
of the profits and true state of thelr affalrs for the preceding year ; * * • 
and shall thereupon cause a balance to be struck of the affalrs of said com- 
pany, in which they shall charge each member with a proportlonate share 
of the losses and expenses, accordlng to the original amount of premiums paid 
by him or her (but In no case shall such share exceed the amount of such 
premium) ; and such member shall be credited with bis or her proportlonate 
share of the amount of the premiums earned, after deducting the losses and 
expenses, and of the profits of said company derlved from investments, which 
share of profits so derived shall be credited to each member for his or her 
proportlonate share of the premiums earned, and he or she shall be entitled 
to a certiflcate on the books of the company, such certificate to contaln a 
proviso that the amount naraed therein is llable at any future time for any 
future losses of the said company." 
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In the second section of an amendment to the charter obtained in 
1856 (3 Priv. Laws, p. 649) it is provided: 

"That section fourteenth of sald charter be further amended as that divl- 
dends or earned premlums may be credited to tbe members of the company, 
at the discrétion of the directors, and that such dividend crédits or certiflcates 
may be made due and payable at such times and in such manner as the di- 
rectors, by their votes, shall détermine; and nothing In sald section shall 
require a dividend to be credited to a member, until he or she shall bave been 
Insured for the period of one year, and hâve paid two premlums to sald 
Company." 

Section 16 of the company's original charter provides that: 

"Whenever the net profits of sald company shall exceed in amount the sum 
of two hundred thousand dollars, the excess may be applled from year to 
year towards the rédemption of each year's certiflcates in the order of their 
dates and accordlng to their respective priorities." 

Section 17 provides: 

"ïhat in case any person entitled to a certiflcate of profits shall be in- 
debted to said company, they may withhold the certiflcate and deduct such 
îndebtedness therefrom or cancel the same, accordlng to the amount of said 
indebtedness. • » •" 

Section 18 pro vides: 

"If a loss accrues under any poUcy, the certiflcates of proflts Issued un- 
der the same shall become payable at the same time with such policy ; If such 
policy expires by lapse of time wlthout loss, then the certiflcates issued under 
the same shall remain outstanding and liable to assessments, and entitled to 
payment, accordlng to the provisions of thls resolution." 

With the view of conforming to the language of section 14 of the 
charter as amended, the directors of the company each year hâve met 
and passed votes substantially the same as the following, which was 
passed on January 8, 1909: 

"Voted: That the estima te made of the proflts and true state of affairs of 
thls company for the year 1908, thls day submitted by the actuary for the 
considération of thls board, be, and the same is, accepted and adopted as the 
estimate required by section 14 of the charter of thls company. 

"Voted: That in accordance with said section 14 of the charter of thls 
company and the amendments thereto, and the contracts of this company, 
from the earned premlums and profits as ascertalned by said estimate, divi- 
dends be credited to the members of this Company, and to the payées under 
participating Installment contracts, payable at the time and on the conditions 
following: 

"To members insured by participating policles on the payment, or nonpay- 
ment when due, of the third or any subséquent annual premium due in 1909, 
or the first installment thereof ; but if only certain installments of the third 
or any subséquent annual premium due in 1908 were or shall be pald on par- 
ticipating policles, and nothing on account of premlums thereafter, only the 
correspondlng fraction of such dividend shall be credited on the next an- 
niversary of the due date of the annual premium if the policy be then in 
force ; or, upon the absolute termlnation in 1909 of any participating premi- 
um-paying policy upon which certain installments, or the whole, of the third 
or any subséquent annual premium due in 1908 or 1909 were or shall be paid, 
the then présent worth of such fraction, or of the whole, of such dividend 
discounted back from the next anniversary at the rate of 5 per cent, per an- 
num shall be payable ; and on payment of the whole or a semiannual or 
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quarterly Installment of the second annual premium the frhole, one-half, or 
one-fourth of the annual dWdend shall be allowed. 

"To members Insured by participatlng single premium or paid-up policies 
or additions, upon the anniversary In 1909 of the date thereof, or, in case of 
contlnuing automatic Insurance, of the due date of the annual premium named 
tn the poliey If then in force, except that in case of automatic paid-up In- 
surance which became, or shall become, paid up after the anniversary in 
1908 and prier to the anniversary In 1909 only a proportlonal part of such 
dividend shall be credlted. 

"To payées under participatlng installment contracts, ou payment in 1909 
of an annual Installment certain other than the flrst or the flrst fractlonal 
payment thereon. 

"To pérsons legally entitled thereto, upon such participatlng policies as 
may be received as elalms by death or maturlty during the year 1909, upon 
payment of such elalms. 

"The amount of each such dividend to be ascertained in aeeordance with 
the suggestions and recommendatlons submitted by the actuary this day with 
the said estima te, which suggestions and recommendatlons are hereby adopted, 
and ordered to be spread Upon this record, and referred to as a part of this 
vote. 

"This vote Is to be construed as of January 1, 1909, and as applying only 
to policies then in force, or which may be reinstated in 1909." 

Whatever références the forms of policies issued by plaintiff hâve 
contained as to the right of poliey holders to participate in profits 
or surplus hâve been varied, as will be seen f rom the follovving : 

Policies issued from July 1, 1870, to October 31, 1872, provide: 

"That, in case of default in the payment of any annual premium when due 
hereon, if there shall then be a sum sufflclent to meet said premium credlted 
by this Company upon this poliey, by way of dividends or surplus premiums, 
then, if there be no other indebtedness to this company on aecount of this 
poliey, said premium shall be consldered and receipted as paid, by the can- 
cellatlon of an eqùal amount of such dividends or surplus premiums, and 
that ail such dividends or surplus premiums remalning in the custody of this 
Company at the maturlty of this poUcy shall then be payable with the sum 
herein insured." 

On the back of the poliey forms in use from December 31, 1887, to 
April 23, 1904 (with the possible exception of an occasional form used 
in the latter part of that period), there was this notice: 

"The insured under this poliey Is a member of the company. Members 
share in its surplus as provided In Ita charter." 

Policies issued between July 1, 1896, and April 23, 1904, contained 
this additional clause: 

"That in case of default in the payment of any premium or installment of 
premium when due hereon, if a sum sufflclent to f ully meet said payment, or 
a quarterly Installment of the annual premium, shall hâve been prevlously 
credlted by this company on aecount of this poliey by way of dividends or 
surplus premiums, then if there be no other indebtedness to this company on 
aecount of this poUcy, said premium or Installment of premium shall be 
consldered and receipted as paid by the application and cancellation of an 
equal amount of such previous crédit; but such dividends or surplus pre- 
miums shall not be so applled unless sufficlent to pay in full the required 
payment or the quarterly cash installment of the annual premium ; and any 
balance of such dividends or surplus premiums declared and credlted, re- 
maining in the custody of this company at the maturlty o£ this poliey, shall 
then be payable with the sum herein insured." 
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Those issued from April 25, 1904, to August 31, 1906, provide 
that : 

"This poUcy wIU partlcipate In the distribution of surplus as provided in 
the charter of the company." 

"That in case of âefault in the payment of any premlum or of any install- 
ment of premium when due hereon, if a sum at least equal to sueh payment 
or to a quarterly cash installment of the annual premium shall hâve been 
previously credited by the company on account of this policy by way of divi- 
dends or surplus premiums, then If there be no other indebtedness to thei 
company on account of this policy, and unless otherwise direeted by the 
insured, said premium or Installment of premium shall be paid by the appli- 
cation and cancellation of an equal amount of such previous crédit ; but such 
crédit shall not be so applied unless sufiicient to pay in full the requlred 
payment or at least a quarterly cash installment of the annual premium, and 
any balance of sueh crédit remalnlng in the custody of the company at the 
maturity of this policy shall be payable wlth the sum herein insured." 

Those issued from September 1, 1906, to December 31, 1907, pro- 
vide that: 

"This policy, upon payment of the second annual premium and durlng its 
contlnuance thereafter either as a premium-paying or a paid-up policy, will 
partlcipate in annual dividends as declared and respectively apporttoned by 
the company's directors. Dividends declared and credited may be applied 
on premiums due hereon, or drawn In cash, or left with the company to ac- 
cumulate at such rate of interest as the directors may détermine. Any divi- 
dends due on account of this policy at its maturity shall be payable with 
the sum herein insured." 

"If any premium or installment of premium be not paid as herein pno- 
vided, and if there be at that time accumulated dividends credited on ao 
count of this policy at least equal to the cash payment required, then, un; 
less previously direeted to the contrary in writing by the payée of such ac- 
cumulations, said payment shall be made by the application and cancella- 
tion of an equal amount of such crédit; and if such crédit be less than the 
required payment, then out of such crédit, if sufficient, shall be paid a semi- 
annual or quarterly cash installment of the annual premium." 

Those issued from January 2, 1908, to February 19, 1913, provide 
that: 

"This policy, upon payment of the second annual premium and durlng its 
contlnuance thereafter either as a premium-paying or a paid-up policy, will 
partlcipate annually in the divisible surplus which shall be determlned and 
apporttoned by the company. The dlvidend (1) shall be payable in cash to 
the insured or his asslgns, or (2) at the option of the payée thereof, if the 
company be direeted in writing by said payée prior to the expiration of thir- 
ty-one days after such dividend becomes payable, may be * * * (2) left 
with the company, subject to withdrawal, to accumulate at such rate of in- 
terest, credited annually at not less than three per centum, as the company 
may détermine, or (3) applied on a premium due hereon, or (4) converted 
Into a paid-up addition to the sum insured hereunder. Any dividends due 
and unpaid at the maturity of this policy shall be payable with the sum 
herein insured to the payée of such Insurance. 

"Whenever the reserve hereon, with any accumulated dividends credited 
and the cash value of any paid-up additions hereto, shall equal the reserve 
on a fully paid-up policy of this same kind and amount for the then âge of 
the insured at nearest birthday, upon request by the insured or his assigns 
and release of such dividends and paid-up additions, if ail premiums then 
due shall hâve been paid as herein provided, the company wlU indorçe this 
policy as fully paid up upon présentation hereof at its office in Hartford, Con- 
necticut. Whenever the cash value of this policy and of any paid-up addi- 
tions hereto, together with any accumulated dividends credited hereon, shall 
equal the full amount of this policy, then or thereafter, during the lifetime of 
the iosured, upon surrender hereof and release of such dividends and paid-up- 



212 



218 FEDERAL EEPOETBR 



additions at such office, the company will pay to the Insured or hls assigns the 
face of the policy as a matured endowment, less any Indebtedness to the 
Company on or secured hereby. 

"If any premium or mstallmeni of premium be not pald as hereln provlded, 
and If there be at the expiration of the tlme herein provlded for such pay- 
ment accumulated cash dividends credlted on account of this policy at least 
equal to the payment required, if the company be so previously directed in 
writing by the payée of such accumulations, said payment shall be miade by 
the application of an equal amount of such crédit, or if such crédit be lésa 
than the required payment then out of such crédit, if sufficient, shall be paid 
a semiannual or quarterly installment of the annual premium." 

From July 1, 1910, to February 19, 1913, the words "extended in- 
surance" replace the words "a paid up" in poHcies which provide for 
extended insurance rather than paid-up insurance. 

The plaintiff has been sending and now sends a premium notice to 
its members prior to the due date of the premium, the material part 
of which notice is as follows : 

"The next payment on policy No will be due on the day of 

19. ., as follows: 

Amount of installment of premium due $ 

Less dividend (allowed only if renewed) 

Cash payment $ " 

Upon payment of the required premium the following form of state- 
ment of account and receipt is executed: 




Annual pre- 
mium, $ 
Less divi- 
dend. 
Cash pay- 
ment, $ 



Due the Connectlcut Mutual Life 
Insurance Company, 

in cash, at its office in Hartford, Conn., on the 

day of payment as stated in the margin to con- 
tinue policy No , subject to its terms and con- 
ditions, on the life of in force for one year from 

that date. 

Authority Is hereby given to to receive the 

stated amount, and receipt for the same hereon. 



Recelved amount as above, and the 

charge for delay of $ , thla 

day of 19.. 



,Wm. H. Deming, 
Secretary. 



Plaintiff on December 31, 1909, had outstanding insurance amount- 
ing to $175,348,671.21 written on the annual dividend plan, $8,843,- 
658 on the nonparticipating, and $355,522 with post mortem dividend 
only. Its business had so increased that on December 31, 1910, it 
had outstanding $183,846,413.72 of annual dividend business, $7,669,- 
841 nonparticipating, and $352,022 with post mortem dividend only, 
represented by 77,369 policy holders in 1909 and 80,097 policy holders 
in 1910. The company, however, for several years past has written 
and now writes only participating poHcies; the nonparticipating pol- 
icies now in force being confined to poHcies issued for paid-up in- 
surance upon surrender of premium-paying policies where premiums 
were defaulted, and certain policies of so-called "term insurance." 
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Section 3529 of the General Statutes of Connecticut (as amended 
by Pub. Acts 1903, c. 19, § 2) provides among other things that: 

"Payments In the form of dlvidends, or otherwise, shall net be made to Its 
stockholders by any llfe Insurance company organized under the laws of this 
State, unless its assets exceed by the amount of snch payment the amount of 
its pald-up capital stock and ail of its liabilitles, ineluding its reinsurance 
reserve upon policies issued before January 1, 1901, computed upon the basis 
of the actuarles' or combined expérience table of mortallty with eompound in- 
terest at four per centum per annum, and upon policies issued after said date 
computed upon the American expérience table of mortallty with eompound 
Interest at three and one-half per centum per annum ; and no payment shall 
be made to the policy holders of any such company except for matured claims 
and in the purchase of surrendered policies, unless the assets of such com- 
pany exceed by the amount of such payments its liablllties, ineluding its re- 
insurance reserve, computed as above provided in this section." 

Section 3538 (as amended by Pub. Acts 1907, c. 193, § 1) provides 
that: 

"No life insurance company doing business in this state shall make or per- 
mit any distinction or discrimination in favor of Individuals between insur- 
ants of the same class and expectation of life in the amount or payment of 
premiums or rates charged for policies of life or endowment Insurance, or in 
the divldends or other beneflts payable thereon, or in any other of the terms 
and conditions of the contracta it makes ; nor shall any such company or any 
agent, subagent, broker, or any other person, make any contract of insurance 
or agreement as to such contract, other than is plainly expressed in the pol- 
icy issued thereon; nor shall any such company or agent, subagent, broker, 
or any other person, pay or allow, or olïer to pay or allovi', as inducement to 
insurance, any rebate of premium payable on the policy or any spécial favor 
or advantage in the dividends or other benefit to accrue thereon, or any val- 
uable considération or inducement whatever not speeifled in the policy of in- 
surance. No person shall receive or aecept from any company or agent, sub- 
agent, broker, or any other person, as inducement to insurance, any such re- 
bate of premium payable on the policy, or any spécial favor or advantage in 
the dividends or other benefit to accrue thereon, or any valuable considération 
or inducement not speeifled in the policy of insurance." 

Section 3527 of the General Statutes of Connecticut provides that: 

"Every life insurance company chartered by this state shall, on or before 
the flrst of March in each year, render to the insurance commissioner a re- 
port, signed and sworn to by its président and secretary, of its condition ujfon 
the preceding thirty-flrst of December, which shall include a detailed state- 
ment of its assets and liablllties on that day ; the amount and character of 
business transacted, moneys received and expended during the year; a de- 
scriptive list of ail policies and contracts of insurance in force on that day ; 
and such other information as the commissioner may deem necessary." 

In compliance with the last-mentioned section of the statutes the 
plaintiflf has been accustomed to file an annual statement with the in- 
surance commissioner of Connecticut upon blanks prepared and fur- 
nished by him, covering in détail its financial condition and business 
opérations. In the statement of income and disbursements, as called 
for on said forms, plaintifï has been required to report varions facts 
which include duplications and cross-entries. Said forms also pro- 
vide for statements under headings, "Ledger Assets," "Non-Ledger 
Assets," and "Liabilities, Surplus, and Other Funds." 

In its reports to the state insurance commissioner for the years 
1909 and 1910, plaintifï reported the following income and sources 
thereof, viz.: 
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1909. 1910. 

X. First year's premlnms on original pollcles 

without déduction $543,926 42 $626,83157 

2. Surrender values applled to pay flrst year's 

premiums 1,196 31 1,528 95 

3 Dlrldends applled to purchase pald-up addi- 

tions and annultles 892 71 2,220 67 

4 Surrender values applled to purchase pald-up 

Insurance and annultles 46,811 50 26,700 29 

5. Considération for original annultles Involvlng 

Ufe contingencles 28,175 19 8,392 25 

e. Considération for supplementary contracta In- 
volvlng Itfe contingencles 398 25 469 06 

1. Votai new premiums $621,400 38 $666,142 79 

8. Renewal premiums, without déduction $4,428,125 65 $4,583,723 47 

9. Dividends applled to pay renewal premiums. . 918,293 08 906,860 57 
10. Surrender values applled to pay renewal pre- 
miums 3,000 55 1,29146 

IL Totrtl renewal premiums $5,349,419 28 $5,491,875 29 

12. Total premlum Income $5,970,819 66 $6,158,018 29 

13. Considération for supplementary contracts 

not Involvlng life contingencles 2,010 88 5,677 95 

14. Dividends left wlth the Company to accumu- 

late at Interest 197,41188 204,33150 

15. Gross Interest on mortgage loans 1,169,867 89 1,231,088 90 

16. Gross interest on land contracts 14,418 07 38,595 69 

17. Gross interest on deferred cash payments on 

real estate sold 166 30 

18. Gross interest on bonds, and dividends on 

stocks 1,292,333 36 1,206,846 29 

19. Gross interest on premlum notes, policy loans, 

or liens 208,993 98 249,607 05 

20. Gross Interest on deposits in trust companies 

and banks 20,686 84 18,503 86 

21. Gross discount on claims pald in advance.... 4,503 19 1,035 41 

22. Gross Interest on other debts due the Company 489 11 

23. Gross rents from company's property, includ- 

ing $35,000 for company's occupancy of its 

own buildings 379,788 63 309,329 65 

24. Total gross interest and rents $3,091,081 07 $3,055,173 15 

25. Payments made to agents corrected 446 52 

26. Suspense account, unadjusted monthly pay- 

ments on land contracts 24,921 51 

27. Kefund on surety bond 57 06 

28. Agents' balances prevlonsly charged off 1 88 

29. Gross profit on sale or maturity of ledger as- 

sets, viz.: 

Keal estate 60,225 39 23,573 12 

Bonds 8,251 77 164,094 62 

30. Gross increaso, by adjustment, In bock value 

of ledger assets. viz.: 

Bonds (for accrual of discount) 7,643 96 5,583 19 

31. Total Income $9,362,425 06 $9,616,898 34 

The second, fourth, tenth, and thirteenth items of each of the in- 
come columns of the plaintiff's reports for thèse years représentée no 
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actual receipts by the company and were offset by corresponding cross- 
entries on the disbursement side of the account. 

The amounts represented by the third item, "Dividends applied to 
purchase paid-up additions and annuities," and by the fourteenth 
item, "Dividends left with the company to accumulate at interest," 
were also included in the eighth item, "Renewal premiums without 
déduction," with the resuit that, although the company actually re- 
ceived thèse several amounts but once, they were twice accounted for 
in the footing of total income ; the duplication being corrected by cross- 
entries on the disbursement side of the account. 

The ninth item, "Dividends applied to pay renewal premiums," en- 
tered both in the income and disbursement columns of the respective 
reports, represents as a matter of fact no pecuniary transaction, and 
merely shows the amount of réductions of which participa ting policy 
holders availed themselves when making payment of their renewal 
premiums during thèse years. In other words, it is the amount of 
the différence between the maximum premiums contained in their pol- 
icy contracts and the amounts required of them and which they actu- 
ally paid as renewal premiums, and the amounts represented thereby 
appear in the respective reports purely as a matter of bookkeeping. 

Among the entries made on the disbursement side of plaintifï's said 
reports were the following items, viz. : 

1909. 1910. 

Gross decrease, by adjustment, In book value of ledger 
assets, viz.: 

Real estate $132,971 22 

Bonds (for amortlzation of premium) 16,383 05 $12,987 03 

Oross loss on sale or maturity of ledger assets, viz.: 

Keal estate 239,661 06 182,850 00 

Bonds 2,348 41 5,590 98 

Mortgage loan 200 00 

Dividends paid policy holders in cash 801,856 06 293,711 74 

Dividends and Interest thereon held on deposit sur- 

rendered during the year 33,474 05 73,716 60 

l'urniture, flxtures, and safes 7,934 09 1,872 73 

Bepairs and expenses (other than taxes) on real 
estate 230,035 35 174,440 74 

Under the head of "Non-Ledger Assets" the following items, with 
others, are entered, viz.: 

1909. 1910. 

Interest on mortgages: 

Due $15,12146 $13,62181 

Accrued 573,852 72 772,840 82 

Interest on bonds: 

Due 

Accrued 291,825 40 248,317 63 

Interest ou premium notes, policy loans, or liens 

Due 149,214 50 149,023 57 

Accrued 9,379 21 7,484 57 

Interest on land contracts: 

Due 2,895 18 2,6018:3 

Accrued 12,740 08 11,843 29 

Market value of bonds and stocks over book value. . 197,566 62 434,165 75 
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1909. 1910. 

Qross premlums dne and unreported, on pald-for poU- 
cles In force December 31st: 

New business $ 3,387 10 $ 6,658 12 

Renewals 126,39139 151,705 75 

Gross deferred premlums: 

New business 54,220 44 62,448 91 

Renewals 417,833 29 437,665 20 

Net uncollected and deferred premlums: 

New business 46,086 03 55,285 62 

Renewals 435,379 74 471,496 76 

Under the heading ''L-iabilities, Surplus, and Other Funds" there 
are several entries of items, among them the f ollowing, viz. : 

1909. 1910. 

Premlums paid in advance $31,542 73 $ 32,669 16 

Unearned Interest and rent 95,544 52 115,786 45 

Although plaintiff, in its reports to the insurance commissioner of 
Connecticut, stated its total gross income for 1909 as $9,362,425.06, 
and for 1910 as $9,616,898.34, nevertheless in the return which it 
made to the Commissioner of Internai Revenue for thèse years it 
stated its gross income for 1909 as only $8,034,874.12, and for 1910 
as $8,238,554.09. But in the return for 1909 it failed to include the 
amounts of certain items which it had hsted as income in its report 
to the State insurance commissioner for that year, viz., the item: 

Gross profit on sale or maturlty of ledger assets, viz. : 

Real estate. $60,225 39 

Bonds 8,25177 $68,477 16 

— the amount of which profit items represents the différence between 
their book value and the amount that plaintiff received f rom sale there- 
of (though, in relation to the bonds, the amount received on sale was 
but $1,433 above their market value on December 31, 1908); the 
item, "Gross increase, by adjustment, in book value of ledger assets, 
viz.: Bonds (for accrujl of discount), $7,643.96"; the item, "Divi- 
dends applied to pay renewal premiums, $918,293.08" (entered on both 
income and disbursement sides of the report to the state insurance 
commissioner for that year) ; and the amount of $15,320.27, represent- 
ing certain dividends left with plaintiff in previous years by policy 
holdefs, on deposit (and subject to be withdrawn in cash at any time), 
and the amount of which plaintiff during the year 1909 applied to the 
payment of premiums at the request of the policy holders, although 
the amount of this item plaintiff included in the item "Renewal premi- 
ums, without déduction," appearing in its report made to the state 
insurance commissioner in 1910. 

The Commissioner of Internai Revenue, however, by a first amend- 
ment to plaintiff's gross income return, added the amounts of the 
items, "Dividends applied to pay renewal premiums, $918,293.08;" 
"Dividends left with plaintiff" (in previous years and applied in 1909 
to the payment of premiums), "$15,320.27;" "Gross profit on sale of 
ledger assets, $68,477.16;" and "Dividends applied to purchase paid- 
up additions and pure endowment, $892.71" (although this last item 
had been accounted for in plaintiff's return) — thereby increasing the 
amount of plaintiff's gross income for 1909 to $9,037,857.34. 
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Plaintîff in its return for that year had claimed déduction items to- 
taling $8,233,192.52 (exclusive of the $5,000 exemption allowed by the 
act), among which were the following items, appearing on the dis- 
bursement side of its statement to the Connecticut insurance commis- 
sioner, as "Gross loss on sale or maturity of ledger assets, viz. : Real 
estate, $239,661.06; Bonds, $2,348.'l'l ; Mortgage loan, $200.00;" 
"Gross decrease, by adjustment in book value of ledger assets, viz.: 
Real estate, $132,971.22" (representing the claimed dépréciation on a 
pièce of property in Milwaukee known as the "Goldsmith property," 
which the plaintiff had agreed to sell at that much less than its cost to 
the company, who had acquired it by foreclosure proceedings in 1905) ; 
and $7,934.09, disbursed for furniture, fixtures, safes, and repairs to 
plaintiiï's home oiïice; but of thèse the Commissioner refused to al- 
low as déductions the amount of the disbursement for furniture, fix- 
tures, safes, and repairs, $7,934.09; $227,437.06 of the $239,661.06 
claimed for loss on sale of real estate ; and $99,728.42 of the claimed 
dépréciation on the "Goldsmith property." He did however, allow 
as a réduction $16,383.05, representing the item "Gross decrease, by 
adjustment, in book value of ledger assets, viz. : Bonds (for amortiza- 
tion of premium)," which item, although entered on the disbursement 
side of plaintiff's report to the insurance commissioner of Connecticut, 
plaintiff had failed to claim as a déduction item in its return of in- 
come to the Internai Revenue Commissioner, which would make a 
net disallowance of claimed déductions to the extent of $318,716.68, 
but this was figured by the Commissioner as $318,726.52. 

By a second amendment the Commissioner of Internai Revenue 
added to the gross income the sum of $5,583.19 on account of the 
item "Gross increase, by adjustment, in book value of ledger assets, 
viz.: Bonds (for accrual of discount)," although the actual amount 
thereof for 1909 was $7,643.96; $21,705.04 on account of the "Non- 
Ledger Assets, deferred and uncollected premiums," and $63,035.09 
for "Interest due and accrued" and "premiums and interest paid in 
advance" ; the amount of the last two items having been accounted for 
in the income column of plaintiiï's statement to the insurance com- 
missioner of Connecticut for the year 1908. The Commissioner of In- 
ternai Revenue 'also made a furtlier change in the return by reducing 
the amount of $60,225.39, which he had by his first amendment added 
to the gross income on account of the item "Gross profit on sale or 
maturity of ledger assets, viz.: Real estate," to $7,383.39, having de- 
ducted therefrom $52,842 by prorating the profits over the number of 
years which the company had held the several pièces of real" estate 
sold by it at a profit in 1909. In this way the amount of gross in- 
come was increased to $9,075,338.21, and its net income for that year 
for taxation purposes made to appear as $1,155,862.66. 

In its return made to the Commissioner of Internai Revenue for 
1910 plaintiff did not include as part of its gross income for that 
year certain items appearing in the income column of its statement 
for 1910 to the insurance commissioner of Connecticut, viz. : "Divi^ 
dends applied to pay renewal premiums, $906,860.57" (entered once 
as an item of income and also as a disbursement item in said report) ; 
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"Gross profit on sale or maturity of ledger assets, viz. : Real estate, 
$23,573.12; Bonds, $164,094.62;" "Gross increase, by adjustment, in 
book value of ledger assets, viz. : Bonds (for accrual of discount), 
$5,583.19," and "Payments made to agents corrected, $446.52." 

_To the $8,238,554.09 returned as gross income for 1910 the Com- 
missioner added the amounts of the items "Surrender values applied 
to pay new premiums, "$1,528.95;" "Dividends applied to purchase 
paid-up additions and annuities, $2,220.67;" "Surrender values ap- 
plied to purchase paid-up insurance and annuities, $26,700.29 ;" "Divi- 
dends applied to pay renewal premiums, "$906,860.57;" "Surrender 
values applied to pay renewal premiums, $1,291.46;" "Considération 
for supplementary contracts not involving life contingencies, $5,677.- 
95" (representing a death claim and accumulations left with plaintiff 
to be paid in installments as requested by a policy holder before death), 
an item appearing on both income and disbursement sides of plain- 
tiflf's report to the insurance commissioner of Connecticut; "Gross 
discount on claims paid in advance, $1,035.41 ;" "Rent from company 
for occupancy of its own buildings, $35,000;" "Gross profits on sales 
of real estate, $6,767" (amount of this item in report to insurance com- 
missioner being $23,573.12) ; "Gross profits on sales of bonds, $164,- 
314.62" (appearing as $164,094.62 in the statement to the commissioner 
of insurance); "Bonds (for accrual of discount), $5,583.19;" "De- 
ferred and uncollected premiums" and "Premiums paid in advance," 
$28,864.95 ; "Accrued and, overdue interest" and "Interest paid in 
advance (in 1909 and accounted for in that year's report to the insur- 
ance commissioner of Connecticut), $127,963.85 ;" "Surrender values 
applied to pay renewal premiums, $1,291.46;" "Surrender values ap- 
plied to purchase paid-up insurance and annuities, $26,700.29," and 
$226.52, supposed to represent the item "Payments made to agents cor- 
rected, $446.52," entered in the income column of plaintiff's report 
to the insurance commissioner of Connecticut — the amount of thèse 
additions being $1,314,035.43, making the total gross income for 1910, 
as amended, $9,552,589.52. 

In its retum of income for 1910 plaintiflf had claimed for déduction 
items amounting to $8,090,744.58 (exclusive of the $5,000 exemption 
allowed by the act), among which were the items "Loss on sale of real 
estate, $182,850," and "Loss on bonds sold, $5,590." The Commis- 
sioner, however, disallowed $166,357.72 of the déduction claimed for 
loss on sale of real estate and the whole of the amount claimed for 
loss on bonds sold. He also disallowed $1,383.49 of the déduction 
claimed on "addition to reserve," but by then deducting $35,103.89 
of the amount which he had previously added as gross income, cover- 
ing the items of surrender value applied to payment of premiums, and 
the purchase of paid-up insurance and annuities amounting to $29,- 
520.70, and the item, "Bonds (for accrual of discount), $5,583.19," 
the net amount of items disallowed was $138,228.30, and the amount 
of net income for taxation purposes for that year was computed at $1,- 
595,072.24. 

So as to avoid any misunderstanding as to the items in dispute; 
and as to the amounts and dates of payment of the taxes sought to 
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te recovered, counsel for the parties entered into the following stip- 
ulation : 

United States District Court, District of Connecticut. 
The Connecticut Mutual Life Insurance Company t. Robert O. Eaton, 

Collecter. 
At Law— No. 1710. 
Stipulation. 
In the above-entltled cause It Is stipulated and agreed that the following 
Is a correct statement of the amounts of the several items as to which the 
parties are at issue and of the several amounts which the complainant would 
be entitled to recover If its respective claims be sustained: 
In connection wlth complainant's income for year 1909: 

Commissioner's First Amendment of Return. 
Amount added to gross income on account of item 
described in complainant's financial statement 
made to the Insurance commissioner of Con- 
necticut as contained in Connecticut Insurance 
Report of 1910 (Government's Exhlbit II), page . 
81, as "Divldends applied to pay renewal premi- 

ums: 1 ($933,613.35— $15,320.27) |918,.!,93 08 

Amount added to gross income on account of item 
described in complainant's flnancial statement 
made to the Insurance commissioner! of Con- 
necticut as contained in Connecticut Insurance 
Report (Government's Exhlbit II), page 81, as 
"Dividends applied to purchase pald-up additions 

and annuitles"... 892 71 

Items added to gross income, which the complain- 
ant does not contest: 
1 Amount of premiums paid by application to cash 

crédits $ 15,320 27 

Book profits on sale or maturlty of bonds 8,251 77 

Book profit on sale of real estate (prorated in sec- 
ond amendment and reduced to $7,383.39) 60,225 39 83,797 43 

Amount expended by complainant in office repalrs, etc., and ex- 
cluded by the Commissioner from the item of "the ordinary 
and necessary expenses of maintenance and opération of the 
business and propertles of the corporation" (including $5,- 
318.82 for altérations in home office). Balance, $2,615.27, 

not contested by government • 7,934 09 

Commissioner's Second Amendment of Return. 

Net amount added to gross Income as resuit of Computing net 
income on so-called revenue basis: Premiums, $21,705.04; 
interest, $63,035.09 84,740 13 

Net amount of decrease in net income due to inclusion of 
items "Accrual of discount," $5,583.19, and "Amortizatlon of 
bond values," $16,383.05, not contested 10,799 86 

Net amount of increase in net income due to prorating losses 
on sales of real estate ($227,437.06) plus prorated book loss 
on one parcel contracted for sale ($99,728.42), less prorated 
profits on sales of real estate ($52,842.00) $274,323 48 

• Note of Bxplanation.— The total amount o£ the Item added by tho Com- 
missioner, to wit, f933,613.35, included $15,320.27, dividends credlted to pol- 
Icy holders in prier years and left with the company on deposit, subject to 
withdrawal at any time in cash. Thèse cash crédits were at the request of _ 
polioy holders applied to the payment ol premiums paid in 1909, and the 
complainant does not contest the Inclusion in the company'a gross income 
of thèse cash crédits so applied. In the complainant's flnancial statement 
as contained in Connecticut Insurance Report of 1910 (Government's Ex- 
hlbit II) the amount ot $15,320.27 la included in the item "Rénovai pr«- 
miuroB without déduction." 
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On accôunt of the flrst amendment to the complalnant's return, the com- 
plainant, on May 3, 1911, pald a tax of $8,075.99, and If the above described 
Item of $918,293.08 was erroneously included, then the complainant is enti- 
tled to recover the amount so paid, to wit, $8,075.99, with interest from said 
May 3, 1911. 

On aecount of the second amendaient, the complainant, on February 5, 1912, 
pald an addltlonal tax of $3,482.64. If ail the complalnant's claims are sns- 
talned the complainant would be entitled to recover the amount so paid with 
Interest from said February 5, 1912 (as the corrections in the return which 
are conceded by the complainant would not hâve resulted in any taxable net 
Ineome), or if ail the complalnant's claims are sustalned except the claims 
as to revenue basls items ($84,740.13), as to Item of office repairs, etc. ($7,- 
934.09), and as to item described as "Dividends applied to purchase paid-up 
additions, etc." ($892.71), or as to any of said three items, then the com- 
plainant would be entitled to recover the amount so paid, to wit, $3,482.64, 
as the disallowance of the complalnant's claims as to ail of said three items 
would not resuit in any taxable net ineome. 

If the complainant is not entitled to deduet its fuU book losses on sales of 
real estate, and the Commissioner's method of prorating the book losses and 
profits on sales of real estate Is sustained (the complalnant's other claims be- 
Ing sustalned), then thé taxable net Ineome of the complainant, !ess spécifie 
déduction of $5,000, would be $144,002.65, and complainant should recover on 
aecount of Its second payment the différence between said second payment of 
$3,482.64 and the correct amount of its liabillty, $1,440.03, to wit, $2,042.61, 
with interest from February 5, 1912. 

If the Commissioner's method of prorating the real estate losses and profits 
is sustalned, and the claims of the complainant as to the following items, or 
any of them, are disallowed, the amount so recoverable by the complainant on 
aecount of its second payment should be said amount of $2,042.61, less the 
amounts set opposite said items respectlvely: 

Item described as "Dividends applied to the purchase of pald-up 
additions, etc." ($892.71) $ 8 92 

Item of office repairs, etc. ($7,934.09 less $2,615.27, not contested 
by government) 53 19 

Item resulting from computation on so-called revenue basls ($84,- 
740.13) $847 40 

If the government's clalm as to the Inclusion in gross ineome of the above 
described item of $318,293.08 is sustalned, and If any of the complalnant's 
claims as to any of the following items are allowed, then the amounts recover- 
able would be the respective amounts set opposite said items, with Interest 
thereon from the date of the payment covering the partlcular items: 

Item described as "Dividends applied to purchase paid-up addi- 
tions, etc." ($892.71) $ 8 92 

Item of oflice repairs, etc. ($7,934.09) 79 34 

Item resulting from computation on so-called revenue basls 

($84,740.13) 847 40 

Item resulting from prorating losses and profits on sale of real 

estate, etc. ($274,323.48) 2,743 23 

In connection with the complalnant's ineome for 1910: 

Amount of addition to net Ineome conceded by 
complainant (exceptlng ail cross-entries) : 

Book profit on sale of real estate $ 6,767 00 

Agents crédit balances 226 52 

Réduction in net addition to reserve 1,883 49 

Book profit on sale of bonds 164,314 62 172,691 63 



Amount of addition to net ineome on aecount of the 

following items, the complalnant's claims as to 

which are not contested by the government: 
Considération for supplemental contracta, etc...$ 5,677 95 

Gross discount on claims pald in advance 1,035 41 

Home oflîce, book rental 35,000 00 

Loss on bonds sold 5,590 98 47,304 34 
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Amount added to gross Income on account of item described 
in complainant's financlal statement made to the Insurance 
commissioner of Connecticut as contalned In Connecticut In- 
surance Report of 1911 (Government's Exhibit III), page 
77, as "Divldends applied to pay renewai premiums" $906,860 57 

Amount added to gross income on account of item described in 
complainant's financlal statement made to the Insurance 
commissioner of Connecticut as contained In Connecticut 
Insurance Report of 1911 (Government's Exhibit III), page 
77, as "Divldends applied to purchase paid-up additions and 
annultles" 2,220 67 

Net amount added to gross income as resuit of Computing net 
income on so-called revenue basls: Premiums, $28,864.95 ; In- 
terest, $127,963.85 156,828 80 

Net amount of increase in net income due to prorating losses 
on sale of real estate 166,357 72 

On account of the amendment to the complainant's retum, the complainant 
on February 5, 1912, paid a tax of $14,522.64. 

By reason of the items not contested by the government, to wit, $47,304.34, 
the complainant Is entitled to recover $473.04, wlth interest from said Feb- 
ruary 5, 1912. 

If the above described item of $906,860.57 was erroneously included, then 
the complainant would on account thereof be entitled to recover $9,068.60, 
wlth interest as above. 

If tTie item described as "Dividends applied to purchase pald-up additions 
and annuities," to wit, $2,220.67, was erroneously Included, then the com- 
plainant would on account thereof be entitled to recover $22.20, with Interest 
as above. 

If the so-called revenue basls Items (net addition, $156,828.80) were er- 
roneously included, the complainant would on account thereof be entitled to 
recover $1,568.28, with interest as above. 

If the complainant is entitled to deduct the full amount of Its book losses 
on sales of real estate, and the Commlssloner's method of prorating such 
losses is erroneous (net increase, $166,357.72), then the complainant would 
on account thereof be entitled to recover $1,663.57, with interest as above. 

The Connecticut Mutual Life Ins. Co., 

By Robinson, Robinson & Cole, Its Attys. 
The Défendant, 

By Frederick A. Scott, U. S. Attorney. 

It will be noticed that the plaintiff in this case is, like the plain- 
tiff in Mutual Benefit Life. Insurance Co. v. Herold (D. C.) 198 Fed. 
199, 218, and 201 Fed. 918, a strictly mutual company, and con- 
ducts its business in a manner very similar to the plaintiff in that case, 
except that it makes no book charge against itself of the amounts of 
the so-called "dividends" in favor of policy holders who only obtain 
the benefit of thèse allowed réductions (for prior excessive premium 
payments) when making payments of renewai premiums, at which 
time the amount of thèse dividends are credited to them in either of 
the ways permitted by their policy contracts, and in that case, as in 
Connecticut General Life Ins. Co. v. Eaton, Collector, supra, a good 
share of the controversy herein has centered around the questions as 
to what are and what are not "taxable dividends" under the act in 
question. 

Ncvtwithstanding the claims of the parties set forth in the pleadings, 
in view of the stipulation which the parties hâve entered into, it be- 
comes necessary for the court to pass only upon those questions which 
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have been raîsed concerning the controverted items shown by the stip- 
ulation. 

[1] The items, "Dividends applied to pay renewal premiums," 
amounting to $918,293.08 in 1909, and $906,960.57 "in 1910, do not 
represent "income received by plaintiff," nor do they represent "divi- 
dends paid to policy holders," as the term "dividends" was intended 
to be understood by the act in question, and therefore the Commis- 
sioner efred in adding thèse items to the plaintiff's respective returns 
of gross income. Mutual Benefit Life Insurance Co. v. Herold, supra ; 
Connecticut General Life Insurance Co. v. Eaton, Collector, supra. 

The amount of the items, "Dividends applied to purchase paid-up 
additions and annuities," $892.-71 in 1909, and $2,220.67 in 1910, rep- 
resent "income received," and were properly included in plaintiff's 
respective original returns of gross income for those years. Having 
been thus once accounted for as income, it was error on the part of 
the Commissioner to again add the amounts thereof to the plaintiff's 
gross income returns. 

[2] The amount of $5,318.82 expended for altérations in plaintiff's 
home office appears to have beén disbursed solely with a view of fa- 
cilitating the carrying on of plaintiff's business, and tO( have been 
well vk^ithin the provisions of the first part of the second paragraph 
of section 38 of the act. 

The changes made in the office do not appear to have been such as 
to be properly included under the head of "permanent improvements," 
"altérations," or "betterments," tending to enhance the rental or 
market value of the building in case of sale. It should be remem- 
bered, also, that in thèse days of up-to-date business method require- 
ments it often becomes necessary for business concems to change the 
layout and appointments of the places wherein they carry on business, 
with a view to economy in space, a saving of unnecessary labor, and 
the bettering of working conditions of employés, to the end that a 
net saving of running expenses will resuit. In view of the consistent 
expansion of plaintiff's business, which the évidence shows, it would 
seem that the amount expended for the changes made in the office 
ought not, under the circumstances, to be çonsidered unreasonable or 
unusual, and that therefore the amount claimed might well have been 
allowed as an item of déduction. 

It seems to the court that business concems, in matters of this 
kind, should be allowed a reasonable discrétion, and the law so en- 
forced as to help rather than to hinder them in making reasonable 
progress in the development of their business, for it must appear to 
any one giving the matter a moment's considération that the more 
successful the business the larger the results, even from the stand- 
point of taxes accruing to the government. 

[3] In relation to the items "due and deferred, though uncollected, 
premiums" and "premiums paid in advance," on account of which the 
Commissioner added to the plaintiff's gross returns, $21,705.04 for 
1909, and $28,864.95 for 1910, which, as well as those covering the 
Items concerning "overdue and accrued, though uncollected, interest 
and rents," and "interest paid in advance," represent in the first in- 
stance the différence in the balances shown by the plaintiff's report to 
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the insurance commissioner of Connecticut as of December 31, 1908, 
and the balance of like items shown by its report as of December 31, 
1909, and in the second instance the différence between the balance 
of December 31, 1909, and that of December 31, 1910, the testimony 
is that, in so far as concerns the amount added on account of the 
"uncollected premium" items for 1909, no income in fact was re- 
ceived thereon by the company during that year, nor any part of the 
Hke addition for 1910 during that year. It also appears that the com- 
pany still stands a chance of never receiving a large part of the amount 
of the additions so made, although the items and the amounts thereof 
are required to be reported in plaintiff's annual statements to the in- 
surance commissioner as "non-ledger assets," because of the form 
of reports which the insurance commissioner furnishes. The testi- 
mony further shows that, whatever payments are received from thèse 
sources of revenue, such payments are duly entered and returned as 
income for the year when received, that the "advance premium pay- 
ments" made in 1908 on policy premium payments due in 1909 were 
included in the income reported for 1908, and that ail advance pay- 
ments made in 1909 on account of premiums due in 1910 were in- 
cluded in plaintiff's income return for 1909. 

The same is likewise true of the amounts of the items of "overdue, 
accrued and uncollected, interest and rents," and of the item "interest 
paid in advance," on account of which the Commissioner added $63,- 
035.09 tothe income return for 1909 and $127,963.25 for 1910; for, 
while plaintiff is obliged to include a statement concerning thèse items 
in its annual reports to the insurance commissioner of the state, they 
actually form no part of its income until paid, at which time the pay- 
ments are duly entered and reported as income. 

In ail but the first one of the acts which Congress has passed rela- 
tive to taxing income (viz., Act August 5, 1861, c. 45, 12 Stat. 292, 
309, confined to incomes of individuals), it was provided that the tax 
be levied upon either the "gross amount of receipts," the "annual 
gains, profits or income," the "annual gains, profits and income," or 
upon the "gains, profits and income" ; while the act now being con- 
sidered provides that the tax be levied upon the "entire net income 
over and above five thousand dollars received during such year." It 
will also be noticed that in such prior acts provision was made that 
"interest received or accrued" upon notes, bonds, mortgages, or other 
forms of indebtedness bearing interest, "whether paid or not, if good 
and collectible," be included in estimating the "annual gains, profits 
or income" on which to levy" the tax, while the section of this act con- 
tains no such provision. 

In view of this fact it would seem as though the intention of Con- 
gress was that the levying of the tax be confined to such gross income 
only, i. e., receipts, less allowable déductions, as were actually received 
during the year, and that therefore the amounts added by the Com- 
missioner covering items stated (because they do not represent income 
actually received during the respective years) were erroneously added. 
Mutual Benefit Life Ins. Co. v. Herold, supra; Connecticut General 
Life Ins. Co. v. Eaton, Collecter, supra. 
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[4] The Commissîoner's action in adding to the gross income re- 
turns which plaintiff filed certain amounts on account of profits real- 
ized upon sales made of real estate during the years 1909 and 1910, 
and disallowing a large portion of the déductions claimed for losses 
on like sales of real estate, including the amount claimed as loss for 
dépréciation of the "Goldsmith property," présents for solution quite 
a difficult question. 

Some of the previous acts passed by Congress, similar to the one 
in question, contained provisions relating to the estimating as income 
profits realized from sales of real estate, and some of them also pro- 
vided for an allowance as a déduction of the losses resulting from 
sales of real estate, as witnessed by Act June 30, 1864, c. 173, § 116, 
13 Stat. 281, wherein it was provided that in estimating income the 
"net profits realized by sales of real estate purchased within the year 
for which income is estimated, shall be chargeable as income" ; Act 
March 3, 1865, c. 78, § 1, 13 Stat. 479, that "net profits realized by 
sales of real estate purchased within the year for which income is 
estimated shall be chargeable as income, and losses on sales of real 
estate purchased within the year for which income is estimated shall 
be deducted from the income of such year"; Act March 2, 1867, c. 
169, § 13, 14 Stat. 478, that "profits realized within the year from 
sales of real estate purchased within the year or within two years 
previous to the year for which income was (is) estimated;" shall be 
assessed as part of the income for that year; Act July 19, 1870, c. 
255, § 7, 16 Stat. 257, that "in estimating the gains, profits and in- 
come * * * there shall be included * * * profits realized 
within the year from sales of real estate purchased within two years 
previous to the year for which income is estimated"; and Act Aug. 
28, 1894, c. 349, § 28, 28 Stat. 553, that "in estimating the gains, profits, 
and income of any person there shall be included * * * profits 
realized within the year from sales of real estate purchased within 
two years previous to the close of the year for which income is esti- 
mated" — ^while the only provision contained in the act now in ques- 
tion (in so far as concerns déductions allowed for losses) reads "ail 
losses actually sustained within the year, and not compensated by In- 
surance or otherwise, including a reasonable allowance for déprécia- 
tion of property, if any." It therefore becomes necessary to ascertain 
just what was intended by the wording of this part of the statute. 

Plaintiff acquired title to ail of the real estate in question (about 132 
parcels) throûgh foreclosure proceedings, and had held title to some 
of it for as long a time as 30 years before making sale; the title to 
the "Goldsmith property" having been obtained some time during the 
year 1905, and the title to none of thèse places after the year 1908. 
The properties represented the security given for mortgage loans which 
plaintiff had originally made thereon, and therefore were not prop- 
erties purchased by plaintiff for use in the conducting of its business, 
nor obtained by it for spéculation or investment purposes. The sev- 
eral pièces were, until sold, carried on the books of the company at 
a valuation shown by their cost to plaintiff on the books, and plaintiff 
always received therefrom, after taking title thereto, a net return on 
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the investment représentée!, although on sofiie pièces this return did 
not average quite 2 per cent, a year. The properties were also listed 
as real estate forming a part of the company's assets when making 
annual reports to the insurance commissioners of the several states, 
at the valuation shown by the company's books, and no exception has 
ever been taken thereto by any state insurance commissioner, and the 
testimony shows that an appraisal of thèse properties was made under 
the direction of the insurance commissioner for the state of Con- 
necticut in 1907, which appraisal shows slight advance over the book 
value of the properties. 

While the act does provide for the déduction allowance of a rea- 
sonable sum for such dépréciation of property as has actually taken 
place within the year, it seems hardly reasonable to believe that such 
a pièce of property as the testimony shows the "Goldsmith property" 
to hâve been did depreciate in value to the extent of $132,971.22 with- 
in the year 1909, and especially is it so when it is remembered that 
plaintiff had acquired that pièce of property only about four years 
previous to the time of sale at a cost so largely in excess of the selling 
price. 

The court is therefore obliged to conclude that the amount thus 
claimed for déduction was unreasonable, and that the action of the 
Commissioner in allowing only $33,242.80 of the claim was fair and 
just under the circumstances, and that this action in relation thereta 
should be upheld. 

There seems to be no limitation provided in the act as to the amount 
of déductions to be allowed for losses actually sustained from any 
source during the year, and whether due to conditions of business, 
the sale of property, or anything else, and the court must therefore 
assume that the statute contemplated that the fuU amount of ail losses 
sustained within the year would be allowed. 

The testimony having failed to disclose that the respective amounts 
claimed for déduction on account of losses sustained by the sales of 
real estate did not in fact represent actual losses caused to plaintiff 
thereby within the respective years for which they were claimed, the 
court must assume that the claimed losses were actually sustained, 
and for this reason plaintiff must be allowed déductions to the full 
amount of thèse losses. 

Were the plaintiff a stock corporation, the question might arise as 
to whether the profits which plaintiff had realized from sales of real 
estate, the title to which it had obtained previous to the time the act 
came into opération, should be considered as an addition to its capital, 
or a part of its yearly income, and, on the other hand, whether the 
losses sustained by like sales did not in fact represent a diminution of 
capital, and not such items of actual loss within the year as the act 
intended should be allowed as déductions when ascertaining the yearly 
net income for taxation urposes. 

The plaintiff being a strictly mutual life insurance company, without 

capital stock, and no question arising in the case concerning division 

of any profits accruing from the sales of real estate, the court has 

not been called upon to décide questions like those which were 

218 F.— 15 
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raised before Judge Lowell in the United States Circuit Court, Dis- 
trict of Massachusetts, in the case of Marchants' Insurance Co. v. Mc- 
Cartney, Fed. Cas. No. 9,443. 

In view of the above the issues are found in favor of the plaintiff 
on the foUowing contested items, viz. : "Dividends applied to pay 
renewal premiums, $918,293.08," under the first count, and the like 
item of $906,806.57, under the second count; "Dividends applied to 
purchase paid-up additions and annuities, $892.71, under the first count, 
and the like item of $2,220.67, under the second count; "Disburse- 
ments for altérations and furnishings in plaintiff 's home oifice, $5,318.- 
82," under the first count; "Premiums, rents, and interest due and 
accrued, though uncollected," and "Premiums and interest paid in ad- 
vance," computed on a revenue basis as $84,740.13, under the first 
count, and the like item of $156,828.80, under the second count; 
"Losses on sales of real estate, $239,661.06," under the first count, 
and $182,850, under the second count. And in favor of the défend- 
ant on thèse contested items, viz. : "Profits realized f rom sale of real 
estate during the year 1909, $60,235.39," under the first count, and the 
like item during 1910, $23,573.12, under the second count, and on 
account of "Dépréciation claimed on 'Goldsmith property,' $99,728.- 
42," under the first count. 

On the following uncontested items the issues are found for the 
plaintiff, viz.: "Disbursements made for furnishings, altérations, etc., 
in plaintiff 's home office, $2,615.27," under the first count (being the 
balance of that item); "Considération paid for supplemental con- 
tracts $5,677.95," under the second count ; "Gross discount on claims 
paid in advance, $1,035.41," under the second count; "Rentals paid 
for use of home office, $35,000," under the said count; and "Losses 
by book on sale of bonds, $5,590.98," under said second count. And 
for the défendant on thèse items, likewise uncontested, viz. : "Premi- 
ums paid by application of cash crédits (previously left with plaintiff), 
$15,320.27," under the first count; "Bonds for accrual of discount, 
$5,583.19," under the first count, and "Book profits on sale or maturity 
of bonds, $8,251.77," under the first count; "Agents' credited balances, 
$226.52," under the second count; "Réduction in net addition to re- 
serve $1,383.49," under the second count; and "Book profits on sale 
of bonds, $164,314.62," under the second count. 

It will be noticed that, notwithstanding the Commissioner of Inter- 
nai Revenue ultimately decided to add to the respective gross income 
returns only the prorated amounts of the profits which plaintiff real- 
ized by sales of real estate in the years 1909 and 1910, instead of the 
full amount of profits accruing from such sales, this décision has given 
the government the benefit of the full amount of such profits, and this 
appears but simple justice, if the plaintiff, on the other hand, is to 
hâve the benefit by way of déduction items to the full extent of the 
losses which it sustained by like sales during thèse years, although the 
resuit will be the same to the plaintiff under the terms of the stipula- 
tion of counsel. 

Most of the points raised in this case having been fully discussed 
in Mutual Benefit Life Insurance Co. v. Herold, supra, as well as in 
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Connecticut General Life Ins. Co. v. Eaton, Collector, which latter case 
was decided at this term of court, it hardly seems necessary to do more 
than to say that the opinion in the latter named case controls and 
should be read in connection with this décision. 

Therefore the judgment of the court, is that $1,894.98 of the amouijt 
which was paid as a tax on plaintiff's income for 1910 on account of 
items added to its retum for 1910 by the Commissioner of Internai 
Revenue be retained, and that plaintiff recover of the défendant the 
remainder of the taxes thus paid, to wit, $12,627.66, with interest from 
February 5, 1912; also that plaintilï recover of the défendant the 
tax which it paid on account of items which the Commissioner of In- 
ternai Revenue added to its income retum for 1909 (by his first amend- 
ment thereto), viz., $8,075.99, with interest from May 3, 1911, and 
that the plaintiff recover of the défendant the tax paid by plaintiff 
on account of items which the Commissioner of Internai Revenue 
added to its income return for 1909 (by his second amendment thereto), 
to wit, $3,482.64, with interest from February 5, 1912. Under the fore- 
going rulings, the plaintiff had no taxable income for 1909, and défend- 
ant can retain no part of the tax collected. 

Decree accordingly. 



UNITED STATES v. WETMORB et al. 

(District Court, W. D. Pennsylvania. November 24, 1914.) 

No. 23. 

1. Ikdictment and Infoemation (i 34*) — Fedeeal Courts — Validitt or 

Bill — Reqtjisites — Indobsement — Peosecutob's Name. 

Since the forms of indictments for fédéral offenses are governed b.T 
fédéral law, an Indictment for conspiracy to defraud the United States, 
obtained at the instance of a grand jury, without a prlvate prosecutor, 
was not defectlve because a prosecutor's name was not indorsed on thp 
back thereof. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 138-143 ; Dec. Dig. § 34.*] 

2. Indictment and Infoemation (§ 9*) — Investigation bt Grand Jtjrt— ' 

Accusation Befoee Commitiing Magisteatb or Commissioner. 

Where an Indictment was drawn and submitted to the giaud jury by 
order of court, based on a presentment of the grand jury, it was not ob- 
jectionable because not based on an accusation made before a committing 
maglstrate or commissioner, supported by oath or affirmation. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 34 ; Dec. Dig. § 9.*] 

3. Indictment and Information (§ 10*) — Finding of Indictment — Basis — 

Peoceedings of Grand Juet. 

Where the grand jury was requested by the United States attorney to 
Investigate a charge of fraud alleged to hâve been committed against the 
United States, and in the conduct of such investigation witnesses were 
called before the grand jury and examined, with the resuit that a pre- 
sentment was made against certain persons, accompanied with the 
request that an indictment be presented against such persons by the dis- 
trict attorney, and the court havlng so ordered, the indictment was pre- 
sented, and a true bill found against the défendants, it was not objec- 



*For other cases see same toplc & S nvmbbb in Dec. & Am. Dlga. 1907 to date, & Rui'r Indei^es 
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tlonable because not based on the Personal knowledge or observation of 
its members, or on the testimony of witnesses who had been prevlously 
examined under oath, orally or in writing, by the court, and by it sent 
to the grand jury. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dlg. 
|§ 50-61 ; Dec. Dig. § 10.*] 

4. Witnesses (§ S05*) — Privilège — Inoeimination — Testimony Befoeb 
Grand Jury. 

Déclaration of Hights Pa. § 9, provides that In ail crlmlnal prosecu- 
tlons accused cannot be compelled to glve évidence against hlmself, and 
Const. U. S. Amend. 5, déclares that no person shall be compelled In any 
crlmlnal case to be a wltness against hlmself; but In the courts of the 
United States, and in thosè of Pennsylvania, the disabillty of a défend- 
ant to testlfy In a crlmlnal case bas been removed by statute. Eeld, that 
the right of a défendant to refuse to testify is a Personal privilège, which 
he may waive; and hence, where défendants were called to testify in a 
grand jury investigation, concerning an alleged fraud committed by them 
against the United States, before any proceeding against them had been 
Instituted, or indlctment found, and they made no objection to testifylng, 
and did not claim their privilège, an indlctment subsequently found 
against them vras not subject to a motion to quash because they testifled 
without notice or warning that they were testifylng against themselves 
and that they were not compelled to do so. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dlg. §§ 1053-1057; 
Dec. Dig. § 305.*] 
6. Inmctment and Information (§ 137*) — Motion to Quash — Grotjnds — 
District Attobney — Conduct Befobe Grand Jury. 

It was no ground for quashing an indlctment that the United States at- 
torney, examining a wltness before the grand jury, asked hlm whether he 
had been told what to say by a person against whom an indlctment was 
subsequently returned, and whether the wltness had been coached by hls 
employers. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dig. 
§§ 480-487; Dec. Dig. § 137.*] 

Samuel M. Wetmore and otliers were indicted for conspiracy witti 
intent to defraud the United States. On motion to quash the indict- 
ment. Denied. 

E. Lowry Humes, of Meadville, Pa., for the United States. 
W. S. Dalzell, of Pittsburgh, Pa., for défendants. 

THOMSON, District Judge. The défendants, through their coun- 
sel, hâve fîled a motion to quash the indictment. A rule being granted 
to show cause, the district attorney made answer, and both sides were 
fully heard on oral argument, affidavits on the part of défendants, 
and briefs fîled. 

The indictment charges the défendants with a conspiracy to defraud 
the United States. It is alleged that the United States, on the date 
mentioned, had under construction the Panama Canal, and that the 
Isthmian Canal Commission, appointed under the act of Congress, 
caused to be issued a circular, being an invitation for proposais to fur- 
nish arfd erect certain mitered lock gâtes, and for furnishing and deliv- 
ering certain repair parts, including, among other things, the furnish- 
ing of certain specified nickel steel parts to be used in the construction 
of said gâtes; that the Isthmian Canal Commission awarded to the 

*For other cases see saxae topic & § numbeb in Dec. & Am, Digs. 1D07 to date, & Rep'r Indexes 
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McClintock-Marshall Construction Company the contract for the 
nickel steel, which was by it sublet to the Wheeling Mold & Foundry 
Company, and by the latter sublet to the Carbon Steel Company, which 
Company accepted said contract and undertook to manufacture and fur- 
nish the nickel steel in accordance with the contract and spécifications ; 
that the défendants, being officers and employés of the Carbon Steel 
Company, combined together to defraud the United States, by deceiv- 
ing the inspectors of the Isthmian Canal Commission, stationed at the 
mill of said company to inspect the nickel steel so to be furnished to 
the government ; that they were thereby deceived and induced to ac- 
cept material which was not in accordance with the contract and spéc- 
ifications. 

The government instituted an investigation by the grand jury of this 
district, under which a large number of witnesses were called before 
it and examined, among them being Samuel M. Wetmore, James E. 
Lacy, and Henry Lutz, three of the défendants. This investigation 
resulted in a presentment by the grand jury against the above-named 
five défendants, the grand jury therein requesting the court that the 
United States attorney be instructed to lay before the grand jury a bill 
or bills of indictment against said défendants. Thereupon the court 
made the following order : 

"And now, to wit, May 21, 1914, the foregoing presented In open court and 
ordered to be filed ; and It Is further ordered tbat the United States attorney 
prépare and présent an indictment to the grand Jury as recommended." 

A bill of indictment was accordingly prepared and presented to the 
grand jury, on which a true bill was found and returned to the court. 
The reasons assigned in the motion to quash the indictment are as fol- 
lows: 

"(1) Because the name of the prosecutor Is not indorsed upon the Indict- 
ment, as requlred by law. 

"(2) Because the indictment Is not based upon an accusation before a 
committing magistrate or commissioner, founded upon probable cause and 
supported by oath or affirmation, as requlred by law. 

"(3) Because the indictment is not based upon a presentment by the grand 
jury, made from the Personal knowledge or observation of Its members, or 
upon the testimony of witnesses who had been previously examined under 
oath, orally or in writlng, by the court, and by the court sent before thq 
grand jury. 

"(4) Because the oflfense charged in the Indictment Is not of such a nature 
as that the grand Jury, at the instance of the court, should be directed to 
proceed to Its investigation. 

"(ô) Because three of the défendants named in the Indictment namely, 
Samuel M. Wetmore, J. E. Lacy, and Henry Lutz, were brought before the 
grand jury undet légal process, and compelled to testify, without any notice or 
warniug that they were testifying against themselves, which is contrary to 
the Bill of Rlghts of the commonwealth of Pennsylvania, and to the fifth 
amendment of the Constitution of the United States. 

"(6) Because the United States attorney acted in an illégal and hlghly im- 
proper manner, and in dérogation of the défendants' rlghts. In demanding to 
know of a witness, in the présence of the grand jury, and who was under 
oath, whether he had been told what to say by Lacy, one of the above-named 
défendants, who had just preceded the witness before the grand jury, and, 
further, in demanding to know of another witness. In the présence of the grand 
jury, and who was under oath, whether he had been coached as to what to 
say by bis employers." 
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Thèse will be consîdered in their order. 

[1] The first raises the question whether it is essential to the valîdity 
of a bill of indictment in the United States court that a prosecutor's 
name be indorsed on the back thereof. The practice in the state courts 
on this subject is regulated by Act of Assembly of March 31, 1860 
(P. 1,. 437) § 27, providing as f oUows : 

"No pereon shall be requlred to answer to any Indictment for any offense 
whatsoever, unless the prosecutor's name, If any there be, is Indorsed there- 
on, and if no person shall avow himself the prosecutor, the court may hear 
witnesses, and détermine whether there is such a private prosecutor, and if 
they shall be of opinion that there is such a prosecutor, then direct his name 
to be indorsed on such indictment" 

This section was taken from a clause of the act of 1705 (1 Smith's 
Laws, p. 56), under which législation it was held that no indorsement 
was necessary where no person was active in carrying on the prosecu- 
tion. King v. Lukens, 1 Dali. (Pa.) 5, 1 L. Ed. 13. The indorsement, 
of the name is not conclusive, and the petit jury in imposing costs may 
designate the actual prosecutor. Commonwealth v. Ream, 1 Pa. Co. 
Ct. R. 33. It was held that, where an indictment was based on a 
constable's return in the discharge of his officiai duty, it is not required 
that the name of the prosecutor be indorsed thereon. Com. v. New 
Bethlehem, 15 Pa. Super. Ct. 158. 

The practice in formulating indictments in the United States courts 
is regulated by fédéral statutes, and not by state laws. Atwell on Féd- 
éral Criminal Law, p. 35, at section 17, says : 

"It is entirely immaterlal what provisions the varions States make with 
référence to the fornis of indictments therein ; the fédéral statutes control 
in the enforcement of the fédéral criminal law." 

Under a statute requiring an indictment to be indorsed "by the pros- 
ecutor," such indorsement is necessary only in case there is in fact 
an existing prosecutor. King v Lukens, 1 Dali. (Pa.) 6, 1 L. Ed. 13. 
If in fact there were a private prosecutor in this case, which does not 
in any manner appear, the failure to indorse his name upon the bill 
would be at most a formai defect, such as would not vitiate the indict- 
ment or be ground for quashing the same. Section 1025 of the Revised 
Statutes (Comp. St. 1913, § 1691) provides : 

"No indictment found and presented by a grand jury in any district or 
circuit or other court of the United States shall be deemed insufflclent, nor 
shall the trial, judgment, or other proceeding thereon be affected by reason 
of any defect or imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant." 

• We think the first reason is without merit. 

[2] Second. Is it essential to the validity of an indictment that it 
be based upon an accusation made before a committing magistrate or 
commissioner, supported by oath or affirmation? It was said in Mc- 
Cullough V. Commonwealth, 67 Pa. 30: 

"It has never been thought that the ninth section of the ninth article of the 
Constitution, commonly called the Bill of Rights, prohibits ail modes of orig- 
inating a criminal charge against offenders, except that by a prosecution 
before a committing magistrate. Had it been so thought, the court, the At- 
torney General, and the grand jury would hâve been stripped of powers uni- 
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versally conceded to them. In that event thc court could glve no offense In 
charge to the grand jury, the Attorney General could send up no blU, and the 
grand jury could make no presentment of their own knowledge ; but ail prose- 
cutions would hâve to pass first through the hands of inferior magistrales, 
for in ail the instances mentioned the défendant could not be heard by himself 
or his counsel, demand the nature or cause of accusation, or meet the wit- 
nesses face to face, until after the bill had been found by the grand jury. 

"In the fédéral courts, and in some of the states, it has been held that the 
grand jury alone may call witnesses and institute ail prosecutions of their 
own motion, and without the agency of the district attorney. l Whart C. L. 
(Ed.* 1868) §§ 453, 458. In this state the power of the grand jury is more 
restricted, and the botter opinion is that they can act only upon and présent 
offenses of public notoriety, and such as are withln their own knowledge, such 
as are glven to them In charge by the court, and such as are sent up to them 
by the district attorney ; and in no other cases can they Indict without a pre- 
vious prosecutlon before a magistrate, accordlng to the terms of the Bill of 
Rights. 1 Wh. C. L. (Ed. 1868) § 458, and note. It has, therefore, been held 
not to be allowable for individuals to go before the grand jury with their wit- 
nesses and to prefer charges. Such conduct is looked upon as a breach of 
privilège on part of the grand jury, and as a highly improper act on part 
of such volunteers. Its effect Is to deprive the accused of a responsible prose- 
cutor, who can be made IJable in costs, and also to respond in damages for 
a false and malicious prosecutlon. It is In violation of the act authorizing 
the défendant to refuse to plead until the name of a proseeutor be indorsed 
on the bill of indlctment. The usual course, where a presentment is thus sur- 
reptitiously ^rocured, and bill founded upon it, has been to quash the in- 
dlctment on motion, and before plea pleaded. It is the only way to reach. 
the wrong. But when the bill has been regularly sent up by the district at- 
torney, under the sanction of the court, upon the return of a proper officer, 
as in this case, the bill cannot be quashed unless for matters apparent on 
the face of the record. The court was, therefore, rlght in refusing to quash 
the indlctment, and the sentence of the défendant is afflrmed." 

Brown v. Commonwealth, 76 Pa. 319 : Indictments were found 
against Brown, one for the murder of Kraemer and the other for the 
murder of Kraemer's wife. On the indictment for the murder of the 
husband he was convicted, sentenced to be hanged, and on appeal the 
judgment was reversed. The district attorney then sent a new bill of 
indictment to the grand jury for the murder of the wife, which was 
returned "A true bill." A motion to quash was made, which was over- 
ruled, the prisoner convicted, and an appeal taken. On this assignment 
of error Chief Justice Agnew said : 

"That a bill of Indictment may be sent up to the grand jury by the Attor- 
ney General, or now, by the district attorney, with the sanction of the court, 
is shown in McCnllough v. Commonwealth, 67 Pa. 30. It does not appear 
that the bill before us was sent up surreptltiously." 

In Harrison v. Commonwealth, 123 Pa. 508, 16 Atl. 611, the défend- 
ant was convicted upon an indictment which did not properly charge 
the offense, and a new trial was granted. A new bill was sent to the 
grand jury by the district attorney, with the consent of the court. 
This indictment charged a différent offense, although it referred to 
the same transaction intended to be charged in the first. The Suprême 
Court (123 Pa. at page 515, 16 Atl. 612) said: 

"It was urged that this charge did not conform to the Information, which 
was for recelving stolon goods. This is true, but the indictment was what is 
sometlmes called a district attorney's bill ; that is, a bill sent to the grand 
jury by that oflacer, upon his officiai responslbility, and by leave of court. A 



232 218 FEDERAL REPORTER 

blU so sent cannot be quashed, unless for matters appearing upon Its face. 
McCuUough V. Commonwealth, 67 Pa. 30." 

Under the authorities, we could not quash the indictment because it 
was not based upon an accusation before a committing magistrate or 
commissioner, as it was drawn and submitted to the grand jury by 
order of court, based upon a présentaient of the grand jury. 

[3] The third reason assigned is that the presentment of the grand 
jury, upon which the indictment was based, was not made from the 
Personal knowledge or observation of its members, or upon the testi- 
mony of witnesses who had been previously examined under oath, 
orally or in writing, by the court, and by the court sent before the 
grand jury. This reason assigned is closely akin to the second which 
has been considered. It is very true that the usual and ordinary course 
of proceeding is by information, upon which the défendant is given 
a hearing. But under the authorities this is by no means always a lé- 
gal prerequisite to an indictment. Rolland v. Commonwealth, 82 Pa. 
405, 22 Am. Rep. 758. 

In Commonwealth v. Green, 126 Pa. 531, 17 Atl. 878, 12 Am. St. 
Rep. 894, cited and strongly urged by défendants' counsel in support 
of their motion, the Suprême Court, after referring to.a complaint 
under oath as the usual method of instituting a criminal proceeding, 
says: 

"Whiist this Is the usual method pursued In criminal procédure, there are 
certain exceptions or extraordinary modes of preferrlng criminal cïiarges, 
well recognized in practiee. Thèse extraordinary modes of criminal pro- 
cédure are very well deflned and set forth in the footnotes of Wharton's 
Criminal Law at page 458." 

The three exceptions referred to are: First, "wh ère criminal courts 
of their own motion call the attention of grand juries to, and direct 
the investigation of , matters of gênerai public import, which from their 
nature and opération in the entire community, justify such interven- 
tion ;" second, "where the Attomey-General, ex officio, prefers an in- 
dictment before a grand jury, without a previous binding over or com- 
mitment of the accused ;" and, third, that which is originated by the 
presentment of a grand jury. 

In this case the grand jury was requested by the United States at- 
torney to make an investigation of a certain charge of f raud alleged to 
hâve been committed against the United States while the latter was 
engaged in the construction of a great public work, for the purpose of 
determining the parties properly chargeable with such fraud. In the 
conduct of such investigation witnesses were called before the grand 
jury and examined, with the resuit that a presentment was made by 
the grand jury against certain persons, accompanied with a request 
that an indictment be presented against such persons by the district 
attorney. The court having so ordered, the indictment was present- 
ed, and a true bill found against the défendants. While it is certainly 
true that this procédure is not the usual method, under the authorities 
we cannot condemn it as illégal, and we are not prepared to say that 
the circumstances of the case and the public interests did not reason- 
ably require such action to be taken. See Haie v. Henkel, 201 U. S. 
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43, 26 Sup. Ct. 370, 50 L. Ed. 652, where the authorities are fully re- 
viewed. 

The fourth reason assigned in the motion is covered by the discus- 
sion of the second and third reasons, and the conclusion therein 
reached. 

[4] The fifth reason raises a very broad and important question. 
It is urged that Samuel M. Wetmore, J. E. Lacy, and Henry Lutz 
were brought before the grand jury under légal process and compelled 
to testify, without any notice or warning that they were testifying 
against themselves, contrary to the Bill of Rights of the common- 
wealth of Pennsylvania and to the fifth amendment of the Constitution 
of the United States. As the law of the case usually dépends upon 
the facts, thèse must be stated. 

The motion to quash is supported by certain ex parte affidavits, and 
is replied to by answer of the District Attorney. From the indictment 
itself, and affidavits in support of defendant's motion, and the answer 
thereto, the following facts appear: 

At the request of the United States attorney an investigation was 
instituted by the grand jury of an alleged f raud claimed to hâve been 
perpetrated upon the government in the furnishing of certain steel 
by the Carbon Steel Company to the United States in the construc- 
tion of the Panama Canal. Witnesses were called before the grand 
jury, being regularly summoned by subpcena issued out of this court, 
and examined by the district attorney, among others, the three above 
named, who were afterwards indicted. Thèse men, and none of the 
other witnesses, so far as appears, were not notified by the district at- 
torney that they were the subjects of inquiry in the investigation then 
proceeding, It is not alleged, nor does it in any manner appear, that 
the said défendants, or any of them, claimed any immunity or privilège 
from testifying as witnesses, that they made any objection to being 
sworn or testifying, nor is it shown that the testimony elicited from 
them tended to incriminate them. On the other hand, it is alleged in 
the answer of the district attorney that they were not compelled to 
testify as to any matters which might tend to incriminate them, and 
that the said three named persons gave to the grand jury no material 
testimony relative to the matters and things charged in the indictment 
in this case, but, on the contrary, denied ail knowledge of the matters 
under investigation. 

We are then confronted with the broad question whether the mère 
fact that thèse men were called, among others, as witnesses in an 
investigation, which later resulted in an indictment against them and 
others, renders such indictment invalid. It is urged with great force 
by defendant's counsel that this proceeding violâtes section 9 of the 
Déclaration of Rights of the Constitution of Pennsylvania, which dé- 
clares that "in ail criminal prosecutions the accused * * * (.qj-,. 
not be compelled to give évidence against himself " ; and that it also 
violâtes the fifth amendment to the Constitution of the United States, 
which provides that "no person * * * shall be compelled in any 
criminal case to be a witness against himself." 

In the courts of the United States, and in those of Pennsylvania, 
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the disability of a défendant to testify in a criminal case has been re- 
moved by statute. Thèse statutes are in bis interest solely. He may 
stand mute, or testify, as he will. This right does net arise under 
the Constitution, but under the statutes, which remove bis disability. 
Before they were passed he could not be compelled to testify adversely 
to bis own interest, because he was not compétent to testify at ail. 
The disability continues, unless he chooses to waive it. The prosecu- 
tion cannot even ask him to be sworn, as this would compel him to 
make choice in the présence of the jury, which might tend to préjudice 
bis rights. 

This protection, under the statutes and the Déclaration of Rights in 
the Constitution of Pennsylvania, relates solely to défendants. On the 
other hand, the provision in the Constitution of the United States 
is not confined, or even directed, to défendants. It is for the protec- 
tion of witnesses, without respect to their connection with the pro- 
ceedings. This amendment to the Constitution was adoptéd at a time 
when défendants could not testify, either for or against themselves, 
and therefore it could not be construed as referring to défendants as 
such. It of course includes défendants, if they belong to the class 
of compétent witnesses. Counselman v. Hitchcock, 142 U. S. 547, 12 
Sup..Ct. 195, 35 L. Ed. 1110. When the disability with référence to 
défendants was removed by statute, they then came within the consti- 
tutional provision, not because they were défendants, but because they 
were' witnesses. 

It has been held that a person cannot be regarded as a défendant, 
so as to render him such an incompétent witness, until some process 
is directed against him. United States v. Brown, 1 Sawy. 531, Fed. 
Cas. No. 14,671 ; United States v. Reed, 2 Blatch. 435, Fed. Cas. No. 
16,134. A case very much like the présent one is United States v. 
Kimball et al. (C. C.) 117 Fed. 156, in the Southern district of New 
York. The failure of a national bank was under investigation by the 
grand jury, there being no formai complaint or accusation, and cer- 
tain officers of the bank, together with a large number of other wit- 
nesses, were called before the grand jury and were examined. Kim- 
ball, the président, Rose, the paying teller, and Poor, an ofHcer of the 
bank, were afterwards indicted and a motion was made similar to the 
motion hère, to quash the indictment on the ground that they had been 
compelled to give testimony against themselves. Affidavits were filed 
in support of the motion which were replied to simply by the answer 
of the district attorney. It seems that Rose, before he testified, had 
been advised by counsel. Kimball was advised by the United States 
attorney that he was at liberty to refuse to answer any questions, and 
that whatever he said would not be used against him elsewhere, where- 
upon he willingly gave bis testimony. Poor was not advised by the 
United States attorney, but raised no objection to testifying. In a 
very exhaustive opinion, Thomas, District Judge, overruled the mo- 
tion to quash the indictment. In the opinion he says : 

"The défendants' position that, if the présent défendants were not such 
during the Investigation, they became later spécifie subjects of considération, 
and that the évidence taken during the gênerai investigation could not, un- 
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der section 860, be used to indlct them, is untenable. They did not become de- 
'fendants in the matter before the grand jury until the Indlctment was found, 
and the évidence taken prlor to such indictment was at ail tlmes a part of 
the same proceedlng. Had they been arrested upon warrant Issued by a 
court or commissioner, they would hâve been défendants under that war- 
rant, and, had they been held under any légal process, they might hâve been 
regarded as such. But that a person not even the subject of a complaint is 
a défendant is the merest chimera." 

The court quotes approvingly the position taken in that case by 
the United States attomey with référence to the défendants' construc- 
tion of the constitutional provision as foUows: 

"(1) It would mean that the grand jury as an Inquiring body has no right 
to issue its process to any person who might know or hâve knowledge con- 
ceming any crime to be investigated, if there should be any chance that the 
person so subpœnaed might in any way become crlminally Involved in the 
crime under investigation, and therefore subject to an indlctment, and would 
entail upon that body the impossibility of ascertalning in advance whether 
there could be any chance of the witnesses' culpabillty becoming apparent. 

"(2) It would mean that an indictment would be invalid if the person against 
whom it was found had been subpœnaed to appear before the grand jury, 
had appeared, and had been Interrogated concerning the participation of any 
other person In the charge. 

"(3) It would absolutely destroy the usefulness of a grand jury to Inquire 
into crimes generally, or Into violations that hâve been brought to their no- 
tice, other than cases that had been held for the grand jury by the respec- 
tive committing magistrates. 

"(4) It would mean that the compulsion denounced in the constitutional 
amendment begins the moment the process of the grand jury is actually 
served upon the party to whom It is directed, provided he is in any way 
connected with the event." 

In discussing the question of the compulsion referred to in the con- 
stitutional provision, the same judge said: 

"The provision means that no person shall be forced to be a witness against 
hlmself against hls free will. Thls does not mean that he may not be a wit- 
ness against hlmself; otherwlse, an accomplice could not testify. It does 
not mean that any person may not be called and sworn (barring persons un- 
der known légal disabillty) . It is an exception that leaves ail persons com- 
pétent to be witnesses, subject to a call to testify, but enables any of such 
persons to exempt hlmself from the whole class by pleading that certain évi- 
dence which he Is called upon to give will tend to show that he has committed 
an offense. Hence those compétent and free-willed to do so may give évi- 
dence against the whole world, themselves included; but those unwilling 
may not be coerced, If it appear that the unwUUngness arlses from incrim- 
inating évidence which they are asked to give. But wllllngness or unwUlin.s- 
ness is subjective, and may be known alone by act, conduct, speech, or per- 
haps, in extrême cases, by condition. Unlcss tlie witness exhibit hls un- 
willingness in some manner, It cannot be presumed to exlst. Thls is espe- 
cially true, if hls conduct be that of a man untrammeled, if he be free from 
bodlly restralnt or physical duress, unterrifled by menace, and uninfluenced 
by cajolery or fraud. Presumptively the person summqped belongs to the 
gênerai body of cltizens, compétent to testify, and so he may be considered. 
If he elect to be excepted from thls class, he must speak, or his condition or 
relation to the proceedlng must speak for him ; for exemptions are allowed 
only to those who ask for them. Nor is thls statement the less true because, 
as will later appear, he should hâve a fair opportunlty to speak. From thls 
it foUows that in a légal sensé the doctrine of waiver has no application. 
The Constitution intends that a person shall not give Incriminatlng évidence 
under compulsion. Immunity from compulsion is the right reserved." 
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As a resuit of the discussion the learned judge said : 

"This leads to the further conclusion that ail persons, unless Incompétent 
to be wltnesses (and named défendants In crimliial proceedings are under 
such disability), may be summoned and sworn and examined; that If one 
of such cl.ass be unwilling to testify, upon the ground that he would become 
a witness against himself, he must express his unwilllngness in some form, 
and bring himself within the rule that he who would hâve the benefit of an ex- 
emption or privilège must claim it." 

It seems to me that under the various décisions in the fédéral courts 
the distinction turns, in the case of a witness who is not named as a 
défendant, on the question whether the witness has or has not claimed 
the privilège of refusing to testify, on the ground that his testimony 
would tend to criminate him. In Counselman v: Hitchcock, 142 U. S. 
547, 12 Sup. Ct. 195, 35 L. Ed. 1110, the grand jury in attendance 
upon the District Court of the United States for the Northern District 
of Illinois, was investigating certain alleged violations of an act of 
Congress entitled "An act to regulate commerce," by the officers and 
agents of the Chicago, Rock Island & Pacific Railroad Company, and 
those of the Chicago, St. Paul & Kansas City Railroad Company, and 
other lines of railroad in that district. Counselman appeared bef ore the 
grand jury in response to a subpœna, was sworn, asked certain ques- 
tions, and was then asked if he had obtained a rate for the transpor- 
tation of grain on any of the railroads coming to Chicago at less than 
the tariff or open rate. He declined to answer, on the ground that it 
might tend to incriminate him. Other similar questions were asked, 
which he declined to answer on the same ground. The court, after 
hearing, held him to be in contempt. A writ of habeas corpus was 
then taken out, was heard by the Circuit Court, and the writ dis- 
charged. On appeal to the Suprême Court of the United States the 
judgment was reversed. The court in its opinion quoted section 860 
of the Revised Statutes as follows: 

"No pleading of a party, nor any discovery or évidence obtained from a 
party or viritness by means of a judicial proceedlng in this or any foreign 
country, shall be glven in évidence, or in any manner used against him or 
his property or estate, in any court of the United States, In any criminal pro- 
ceedlng, or for the enforcement of any penalty or forfeiture: Provided, that 
this section shall not exempt any party or witness from prosecution and 
punishment for perjury committed In discovering or testifying as aforesaid." 

The Suprême Court held that this section was not as broad as the 
constitutional amendment; that, while it was true that any évidence 
which might hâve been obtained from Counselman by means of his 
examination bef ore the grand jury could not be given in évidence, or 
used against him or his property, in any court of the United States, 
in any criminal proceeding, this protected him simply against the use 
of his testimony against him or his property, but had no other efifect; 
that it could not prevent the use of his testimony to search out other 
testimony to be used in évidence against him, or his property, in a crim- 
inal proceeding in such court ; that it could not prevent the obtaining 
and the use of witnesses and évidence which should be attributable di- 
rectly to the testimony he might give under compulsion, and on which 
he might be convicted, when otherwise, and if he had refused to answer, 
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he could not possibly hâve been convicted ; that législation cannot de- 
tract f rom the privilège afforded by the Constitution ; and that the pro- 
tection of section 860 is not coextensive with the constitutional provi- 
sion. The court used this language : 

"The manifest purpose of the constitutional provisions, both of the States 
and of the United States, is to prohlblt the compelling of testlmony of a self- 
crlminatlng kind from a party or a witneas." 

And again : 

"We are clearly of opinion that no statute which leaves the party or wit- 
ness subject to prosecution after he answers the criminatlng question put to 
him can hâve the effect of supplantlng the privilège conferred by the Consti- 
tution of the United States. * * * In view of the constitutional provision, 
a statutory enactment, to be valid, must atford absolute immunity agalnst 
future prosecution for the ofÊense to which the question relates." 

It would seem to follow, from this and other opinions, that if no 
such compulsion exists there is no violation of the constitutional pro- 
vision. 

In Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 
819, the défendant had been subpœnaed before a grand jury in the 
District Court for the Western district of Pennsylvania, in relation 
to a charge under investigation against certain officers and agents of 
the Allegheny Valley Railroad Company, which was alleged to hâve 
violated the Interstate Commerce Act. Comp. St. §§ 8563-8604. 
Brown, after testifying that he was auditor of the railway company, 
was asked concerning his knowledge as to whether the railway had 
transported coal, for a certain company, at a less rate than the estab- 
lished rates in force, to which he answered : 

"That question, with ail respect to the grand jury and yourself, I must dé- 
cline to answer, for the reason that my answer would tend to accuse and 
Incriminate myself." 

He refused to answer other questions on the same ground. Being 
adjudged in contempt, he took out a writ of habeas corpus from the 
Circuit Court, and the writ being dismissed, he appealed. The judg- 
ment was affirmed by a majority of the court, on the ground that the 
act of Congress of February 11, 1893, affords absolute immunity 
against prosecution, fédéral or state, for the oflfense to which the 
question relates, and deprives the witness of his constitutional right to 
refuse to answer. 

In Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, 
Haie, a member of a firm, was subpœnaed to produce certain bocks 
and papers of his company, to testify before the grand jury, in a 
certain action between the United States and the American Tobacco 
Company and the McAndrews & Forbes Company. An investigation 
was pending, but no information or other formai action had been 
taken. He refused to answer certain questions for several reasons, 
one being that the answer might tend to incriminate him. He was 
held in contempt, ordered to answer, a writ of habeas corpus sued 
out by him was discharged, and the petitioner remanded, whereupon 
he appealed. The judgment was afïirmed. As the petitioner had 
denied the power of the grand jury, in the absence of any prior or 
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formai accusation, to compel him to testify, the opinion deals first with 
the gênerai powers of the grand jury. Quoting Justice Brewer in the 
case of Frisbie v. United States, 157 U. S. 160, 15 Sup. Ct. 586, 39 
L,. Ed. 657, the opinion states: 

"In thls country It Is for the grand jury to Investigate any alleged crime, 
no matter how or by whom suggested to them, and, after determining that 
the évidence is sufflcient to Justify putting the suspected party on trial, to di- 
rect the préparation of the formai charge or indictment" 

The court further said: 

"We deem It entirely clear that, under the practlce In thls country at least, 
vhe examination of wltnesses need not be preceded by a presentment or In- 
(ïlctment formally drawn up, but that the grand jury may proceed, elther 
ueon thelr own knowledge, or upon the examlnatlon of wltnesses, to Inqulre 
for themselves whether a crime cognlzable by the court has been committed, 
thftt the resuit of thelr investigations may be subsequently embodled In an 
indiLCtment, and that in summouing wltnesses it Is qulte sufflcient to apprise 
them of the names of the parties -with respect to whom they will be called to 
testify, without indicating the nature of the charge agalnst them." 

This case held that the fifth amendment opérâtes only where a wit- 
ness is asked to incriminate himself, and does not apply if the crim- 
inality is taken away ; that a witness cannot refuse to testify bef ore 
a fédéral grand jury in face of a fédéral statute granting immunity 
from proscution as to matters sworn to, although the immunity 
might not extend to prosecutions in a state court. 

In the case under considération, there being no proof that the testi- 
mony given by the three défendants bef ore the grand jury incriminated 
or tended to incriminate them, and it appearing that they made no 
objection, or claimed any immunity from testifying on the ground that 
their testimony might tend to incriminate them, we think there was 
no violation of the constitutional provisions which protect a witness 
from testifying against himself, and therefore the fifth reason as- 
signed in the motion to quash cannot be sustained. 

[5] There is nothing in the questions complained of in the last rea- 
son which would justify us in quashing the indictment. Thèse were 
directed to a witness, not a défendant, in his separate examination 
before the grand jury. 

In denying the défendants' motion to quash, we do not wish to be 
considered as lending our sanction generally to the practice of in- 
stituting criminal prosecutions by an investigation before a grand 
jury. The right of a défendant to a preliminary hearing before a 
magistrate or commissioner, to be informed of the nature of the 
charge against him, to be confronted with his accuser, and to meet 
the wltnesses against him face to face — thèse are high prérogatives 
of the citizen, established by immémorial usage and précèdent in the 
interest of individual f reedom ; and they should only be departed from 
in those exceptional or extraordinary cases where the public interest, 
«Iways paramount, would seem to justify or demand it. 

The défendants' motion to quash the indictment is overruled. 
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BLACK V. CANADIAN PAC. BT. 
(District Court, W. D. New York. November 27, 1914.) 

1. Maliciotts Pbosecution (5 69*) — Damages — Excessiveness. 

Plaintiff, having been employed by défendant railroad company In the 
fall of 1911 as station agent in tlie Canadian Norttiwest at a salary of 
from $90 to $100 a montli, obtained leave of absence in Mardi, 1912, and 
afterwards resigned without returnlng to liis station. Shortly thereafter 
he was arrested in BufCalo at thé instance of one of defendant's dé- 
tectives on the cliarge of belng a fugitive from justice ; it being claimed 
tliat bis accounts witib tlie railroad company were sbort and tbat he had 
fled the jurisdictlon. When arrested, he protested bis innocence, and his 
sister oiïered to deposlt in any bank an amount sufflcient to cover his 
alleged défalcation pending a re-examination of his accounts. The ex- 
tradition proceeding was dismissed, however, on plaintlff's agreement to 
return to Canada and there go over his accounts; it being agreed that 
during the journey he should be treated as a free man, sleep in a sleep- 
ing car, hâve his meals in the dîner, be treated as an ordinary passenger, 
ând hâve médical treatment, if necessary, for an Injured hand. As soon 
as the détective got hlm into Canada, however, he was thrust Into jail, 
confined In a cell, refused an opportunity to communicate with his at- 
torney or the American consul, was carrled to destination in a coach, 
handcufCed, comi)elled to buy his own meals, sleep In the coach, and was 
refused médical assistance for his hand. On arrlvlng at his destination 
he was promptly dlscharged. Defendant's traveling auditor, as a witness 
for the crown, admitted that there had been a mlstake and that there 
was no case. Plaintlff applied to défendant for return transportatlon, 
which was denied, in violation of the previous agreement, and for nlne 
months after he returned he was unable to obtain employment He tes» 
tified that he had lost welght and that his health was impaired from 
mental strain. Held, that a verdict awarding hlm $25,000 was not ex- 
cessive. 

[Ed. Note. — For other cases, see Maliclous Prosecution, Cent. Dlg. i 
158 ; Dec. Dlg. § 69.*] 

2. Maliciotjs Prosecution (§ 67*) — Compensatobt Dauaoes — ^Eléments. 

The éléments of compensatory damages in an action for maliclous proS' 
ecutlon include loss of time, péril to life and Uberty, injury to famé, 
réputation, and health, mental suffering, and decrease in eaming power. 

[Ed. Note. — For other cases, see Maliclous Prosecution, Cent. Dig. fj 
155, 156; Dec. Dig. § 67.*] 

8., Appeal and Ebeob (§ 979*) — Review — Excessive Vebdict. 

The correction of an excessive verdict In a fédéral court Is solely a 
question for the trial court on a motion for a new trial, the granting or 
refusai of which wlU not be revlewed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3871- 
3873, 3877 ; Dec. Dig. § 979.*] 

At Law. Action by David J. Black against the Canadian Pacific 
Railway. Verdict for plaintifï. Défendant moves for a new trial. 
Denied. 

George Clinton, Jr., of Buffalo, N. Y., for the motion. 
Joseph Wechter, of Buffalo, N. Y., opposed. 

MAYER, District Judge. [1] The action is for malicious prose- 
cution, and the jury has rendered a verdict in favor of the plaintifï 
for the sum of $25,000. At the conclusion of the trial a motion was 

*For other cases see saine toplo & i numbbb In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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made to set aside the verdict on several grounds, and has been dis- 
posed of, except in respect of the question as to whether the verdict 
is excessive. I hâve not the transcript of the testimony, but from 
my own minutes I think I can set forth an outhne of the facts as 
they must be assumed to hâve been found by the jury. Indeed, there 
was practically no controversy as to the important facts, and the dif- 
férences in the testimony were merely as to certain détails. 

Black obtained employment from the défendant in the fall of 1911 
as a station agent at Wycliffe in the Canadian Northwest. His salary 
and commissions amounted to between $90 and $100 monthly. He 
was the sole person there in charge, and, in addition to the customary 
duties of an agent selling transportation tickets, he had charge of 
incoming and outgoing freight, also of the business of the Dominion 
Express Company, was responsible for three flag stations, received and 
transmitted the contents of telegrams by téléphone to the telegraph 
office, was required to keep certain records in connection with a mine, 
and to perform certain duties in relation to freights of lumber from 
a lumber company, which made shipments Over the line, and which 
sometimes, as the évidence shows, remitted direct to the head office 
of défendant at Montréal. 

For a period of time during his incumbency Black had difficulty in 
obtaining the necessary stationery upon which to make his records, and 
for a time, at the beginning of his employment, he was compelled to 
carry the money received by him on his person, because défendant 
had not furnished him with a safe. It was his duty to make out cer- 
tain reports on forms somewhat extensive in détail. Some of thèse 
reports were required to go forward on the 7th, 14th, 21st, and last 
day of each month, and were known as weekly reports, and were 
to be accompanied with such cash and checks as came into his hands. 
His monthly reports were a résumé of the business of the month, and 
were copied in impression copy books given to him for that purpose. 

In détail the reports contained, not only those items which had to 
do with the collection of money, either in currency or checks, but also 
with certain purely record or bookkeeping entries, such as entries in 
regard to freight of the railroad, consisting of its own material. It 
was established beyond question that the only accuj;ate method of 
ascertaining the correctness of the reports of Black was to check up 
his weekly reports, and check up in connection therewith on his actual 
receipt of moneys, and to take into account in any calculation those 
items where no money passed through his hands, and which related 
solely to bookkeeping or record entries. 

In March, 1912, Black obtained a leave of absence for the purpose 
of attending the funeral of his father. He later returned, and on 
or about Octdber 10, 1912, reqûested a leave of absence in order to 
enable him to visit his mother in Buffalo; it being believed that she 
was critically il] at that time. Under date of November 15, 1912, he 
communicated in writing with his superintendent, stating that he was 
delayed on account of illness, and in due course received his pay check 
for the month of October. In this communication he stated his cor- 
rect address, and, having thereafter moved, he gave his new and cor- 
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rect address when he returned the receipted voucher for his pay. He 
decided not to return to the employ of the défendant, and obtained 
employment in Buffalo, and on and for some time prior to August 11, 
1913, was employed at the Pierce Motor Works in that city. 

On or about July 17, 1913, the index finger of his left hand was 
taken ofï in an accident at the motor works, and at the times here- 
inafter referred to the wound was still healing and required atten- 
tion. On August 11, 1913, he was arrested at the Pierce Motor 
Works by a détective of the Buffalo police force, who was accom- 
panied by one Cadieux, a détective of the défendant, on the charge 
that he was a fugitive from justice. The warrant obtained from the 
Buffalo court was based on appropriate papers, which, in effect, set 
forth that Black was charged with the larceny of $334.02 from the 
défendant company, that a warrant had issued from the appropriate 
county court in Canada, and that Black had fled the jurisdiction. 

Black was then taken to the jail in Bufïalo, where he remained until 
August 16th. When arrested he protested his innocence, and insisted 
that his accounts were right, but that, if there was any error, such er- 
ror was due to inadvertence. He retained an attorney, and certain in- 
terviews and negotiations took place between his attorney, himself , and 
his sister on the one hand, and Cadieux and counsel for défendant 
on the other, although ail of thèse parties were not présent at ail of 
thèse interviews. 

It is insisted on behalf of Black that his sister offered to deposit the 
amount of his alleged défalcation in any bank in Buffalo named by 
défendant, pending a re-examination of his accounts. Défendant 
gave another version of the conversations in this respect, but appar- 
ently the jury concluded that the version testified to on behalf of Black 
was correct. As this offer was not accepted, the negotiations finally 
resulted in the f ollowing arrangement : 

The proceeding in Buffalo was to be dismissed; Black was to go 
voluntarily and without process to Cranbrook, some 2,400 miles away, 
the county seat at which Judge Thompson of the Canadian court had 
issued his warrant, and there go over his accounts; throughout the 
journey Black was to be treated as a free man, and, according to his 
account, was to sleep in a sleeping car, and hâve his meals in a dining 
car, and, in a word, to be treated as an ordinary passenger ; in addi- 
tion he was to hâve médical treatment if the condition of his hand re- 
quired; and the testimony of himself and his witnesses to the whole 
agreement is corroborated in every substantial particular by Cadieux. 
Cadieux, who seemed to be a well-mannered and kindly disposed man, 
had stated that he would accompany Black from Buffalo to Cranbrook. 

It appeared, however, from a letter received in évidence toward the 
end of the trial, that this agreement was not intended to be carried out, 
for Cadieux had written to his chief (the head of the détective depart- 
ment of the railway), after the arrangement was made, detailing the 
situation and stating in substance, or by f air inference, that he would 
get Black to Canada and then that Black could be placed under re- 
straint. The évidence fully warranted the conclusion that Black was 
to be tricked across the border on a promise which was to be broken. 
218 F.— IS 
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It is hardly necessary to add that this scheme of déception was not 
made known to the reputable counsel who represented défendant in 
the matter. 

On August 16, 1913, Cadieux and Black started for Toronto, Can- 
ada, and during that trip Black was not subjected to any physical in- 
convenience ; but on arrivai at Toronto, and in plain violation of the 
agreement, Black was thrust into the j ail at the police station, confined 
there in a cell until the evening- of August 19th, and during that time 
was not permitted to communicate with his attorney in Buffalo, or with 
the American consul at Toronto, and, more than that, was not able 
to obtain médical service, although he had requested the same. He 
paid for his own meals, and was compelled to undergo considérable 
hardship, so far as his physical comfort was concerned, not to speak 
of his great mental distress. Cadieux, pursuant to instructions, went 
elsewhere and lef t no word as to the arrangement with Black, and I am 
satisfied that it was intended that he should not leave word. 

Thus a prisoner, eut off from communication with his friends, pre- 
vented from reaching the consular représentative of his own country, 
treated in every way as if a criminal, he was taken in charge by an- 
other Canadian Pacific détective, named Newton, haled through the 
streets to the railway station, and there taken aboard of a day coach 
at about 9:30 in the evening. From the time Newton took Black in 
charge at the police station he handcuffed him, and on the train, where 
no sleeping accommodations were afïorded to Black, Newton hand- 
cuffed his two wrists, and kept him in this condition, and would not 
remove the handcuff until the pain was so great that Black threatened 
to appeal to the passengers if Newton did not relieve him. At 1 
o'clock in the morning Newton released the sore hand, but thereupon 
chained Black's right hand to the seat, and, with some few intervais, 
such as when Black went in to his meals, Newton kept Black chained 
to the seat day and night. Black requested the services of a doctor 
for his hand, but this was not accorded to him, and, without elaborat- 
ing détails, I may observe that while he was in Newton's custody Black 
was treated about as brutally and outrageously as one man can treat 
another, and worse, if anything, than if he had been a dangerous 
desperado. 

At Winnipeg, Newton turned Black over to another Canadian Pa- 
cifiic détective, named Adams. Adams seems to hâve been a humane 
man, and made the remainder of the journey as comfortable as cir- 
cumstances would permit, and obtained brief médical treatment for 
Black at a plac^ called Brandon. It may be remarked, in passing, that 
on this journey with Newton Black did not obtain ail of his meals. 

Arriving at Cranbrook, Black was taken to the provincial jail there, 
and remained in the jail until about September 17th. During his in- 
carcération in the jail he was permitted to be out of his cell during the 
day, although of course, detained in the jail, and his impression copy 
books were placed at his disposai; but no information was given to 
faim in respect of what items it was claimed constituted the détails of 
his alleged défalcation. 

When the case came on before Judge Thompson on September 17th, 
the judge dismissed the same on the showing of the crown, and there 
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was not even any necessity of calling Black to the stand. The travel- 
ing auditor of défendant, a witness for the crown, admitted in sub- 
stance to Judge Thompson that a mistake had been made and that 
there was nû case. Black had paid $50 to a local attomey to represent 
him, and after his acquittai applied to the proper officiai of the défend- 
ant for transportation home in accordance with the agreement, made 
in Bufïalo with Cadieux, that if the charge turned out to be erroneous 
then Black was to hâve transportation back to Bufïalo. The trans- 
portation was refused, and Black, on his own resources, in due course 
of time returned to Bufïalo. 

This outline, in cold type, hardly does justice by way of description 
to the expériences which this man was compelled to undergo through 
no fault of his own, and through a course of conduct manifestly care- 
less and reckless on the part of défendant from the beginning to the 
end. For nine months after Black returned home he was unable to 
obtain employment, and after that he seems to hâve taken any job 
he could in order to earn a living for his f amily. He testified that he 
had lost weight and that his sleep was restless, and certainly his ap- 
pearance justified the conclusion that he had suiïered some severe 
mental strain. 

Phillips, the traveling auditor, was in court at this trial, but did not 
take the stand. The défendant did not produce, upon its behalf, the 
weekly reports, nor was any attempt made to controvert, not merely 
the innocence of Black, but lack of probable cause, by showing that 
he had converted a single penny to his own use. It appeared that the 
auditor had merely examined Black's books at the Wycliffe station, 
and had there found an aggregate of errors and omissions mainly of a 
bookkeeping character, both in favor of Black and against him. In 
other words, Black had made certain mistakes by which he had cred- 
ited himself with more than he was entitled to, and had made certain 
other mistakes by which he had charged himself with more than he was 
liable for. In some of his monthly reports his detailed items were cor- 
rect, but his additions were erroneous, so that in this regard he had 
clearly and honestly shown what had corne into his hands, but had 
made some purely clérical errors in addition — for instance, one as 
trifling as 76 cents in adding a column of figures. 

Further, one of the largest items charged against him was, as I 
recall, a matter of $554.85 in relation to waybills for freight of the 
lumber company, where the money did not pass through his hands, 
but, on the contrary, was remitted direct by the lumber company to 
the head office at Montréal. A person exercising, not merely ordi- 
nary intelligence, but the slightest degree of intelligence, after examin- 
ing Black's impression copy books, would at once conclude that if the 
man had made any mistakes, and had thereby received $334.02 of de- 
fendant's money which did not belong to him, then those mistakes 
must hâve been the resuit of clérical errors or omissions, without any 
intent to do a wrong. 

The total mistakes on one side of the account made by Black aggre- 
gated $1,083.58, whUe on the other side of the account, and against 
himself, his mistakes footed up $749.56. A man intending to steal 
money hardly makes a mistake against himself of nearly $800. The 
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very least that should hâve been done, before the warrant was issued 
and the arrest made, was to check up against the reports and accounts 
at the head office in Montréal, for it must be concluded on the évi- 
dence that that checking up would hâve demonstrated that Black had 
not stolen anything. Upon this state of facts the jury was charged 
that it would award compensatory, but not punitive, damages, as 
actual malice had not been shown. 

[2] The éléments of compensatory damage include, among other 
things, loss of time, péril to life and liberty, injury to famé, réputation, 
and health, mental suffering, and decrease in earning capacity. See 26 
Cyc. (Ed. 1907) p. 62 et seq. This case belongs to a class where the 
jury is peculiarly the proper judge of the amount of damages, and, 
before a verdict may be set aside or remitted in part, the court, under 
well-known rules, must be satisfied that the resuit was influenced by 
passion or préjudice, or that the amount was grossly disproportionate 
to the wrong inflicted. 

Neither on the évidence, nor because of the manner and method of 
the trial, can I say that the verdict was arrived at by other than calm, 
orderly processes. The extraordinary story of plaintifï turned out to 
be true, and was told in quiet, dignified fashion, without any attempt 
on the part of himself or his attorney to be dramatic, as sometimes 
happens in a courtroom. The jury, if observation of faces and man- 
ner counts for anything, was an attentive, sober-minded, and hard- 
headed set of men. 

[3] The correction of an excessive verdict is solely a question for 
the trial court on a motion for a new trial, the-granting or refusing 
of which will not be reviewed by the fédéral appellate courts. (Erie 
Railroad Co. v. Winter, 143 U. S. 60, 75, 12 Sup. Ct. 356, 36 L. Ed. 
71; Northern Pacific R. R. Co. v. Charless, 51 Fed. 562, 579, 580, 2 
C. C. A. 380) ; ^nd theref ore I hâve considered it désirable to state 
somewhat fully, not merely the testimony, but as well the human 
characteristics, of the trial. 

The verdict is substantial, but cases of this character stand on their 
own facts, as illustrated by the verdicts in malicious prosecution ac- 
tions collated in 26 Cyc. pp. 65, 66. As far back as the Michaelmas 
term of the Court of Common Pleas in 1779, Sir William Blackstone 
and his associate judges said : 

"That in cases of tort the court wlU not interpose on aceount of the large- 
ness of the damages, unless they are so flagrantly excessive as to afford an 
internai évidence of the préjudice and partiaiity of the jury." 

And the court sustained a verdict for £10,000. Leith, Baronet, v. 
Pope, W. Bl. 1327. 

In Mexican Central Railway Co. v. Gehr, 66 111. App. 173, a verdict 
for $40,000 was sustained in favor of a railroad employé rceiving a 
salary of $115 per month, who was wrongfully imprisoned in Mexico. 

I hâve not been able to find any case in the books, except the Leith 
and Gehr Cases, which approaches in gravity the case at bar, and in 
some respects this case is more serious than the Gehr Case. Mr. Jus- 
tice Shepard, delivering the opinion of the court in the Gehr Case, said : 
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"The only remalning question whieh we feel called upon to discuss Is that 
of the amount of judgment recovered. When verdicts are so large, it la al- 
ways a subject of dlfficulty, tUere being no possible rule by which to measiire 
compensation in such cases. » » * What shall be the estimate of his good 
name? • * • What is a falr return for his injured health, or, if his life 
be shortened beeause of the Imprlsonment, what sum of money will make that 
loss good? Numerous questions may be asked that bear upon the question of 
what is just compensation in such a case, but no satisfactory answer to any 
of them ean be made. The law bas provlded that the jury shall décide the 
question, and unless their verdict is based upon undue partiality, passion, or 
préjudice, or is such as to shock the conscience of the court, it must stand. 
The judge before whom the cause was tried required nothing to be remitted 
from the verdict as a condition that it should not be set aside altogether, and 
it would be a mère assumptlon of superior wisdom in such respect for us 
to measure out a less sum and say that it is sufficlent. We might think that 
a less judgment would be enough, but it would be a guess that we are not 
called upon to make." 

In the case at bar two of the important éléments of damage were 
mental suffering and injury to réputation. Upon a state of facts such 
as hère disclosed, can it be said that the mental distress of an intelli- 
gent, industrious, and honest man earning $1,200 per annum is to be 
measured by a standard différent than would apply to a man of larger 
earning capacity? Or can any one tell with exactitude the extent to 
which a man's réputation is injured by a wrongful prosecution, and 
in such a way, among other things, as to interfère anonymously, as 
it were, with his opportunity to earn a living in his accustomed voca- 
tion or walk of life. Blunk v. Atchison Co. (C. C.) 38 Fed. 317; 
Sheldon v. Carpenter, 4 N. Y. 579, 55 Am. Dec. 301 ; Wheeler v. Han- 
son, 161 Mass. 370, 37 N. E. 382, 42 Am. St. Rep. 408; Ambs v. 
Atchison Ry. Co. (C. C.) 114 Fed. 317. 

Indeed, if there were to be distinctions in such respects in cases of 
this character, they would more likely be in favor of the humbler man, 
beeause he probably would hâve much greater difficulty in overcoming 
the effects of a prosecution than would a man of greater force and 
power. 

For the reasons outlined, the verdict will not be disturbed, and the 
motion for the new trial is denied. 



UNITED STATES v. RUBIN et aL 

(District Court, D. Ckinnecticut October 27, 1914.) 

No. 247. 

1. Indictment and Infokmation (§ 140*) — Motion to Quash — Grounds — 
Illégal Testimony. 

On a motion to quash an indictment, beeause hearsay and incompétent 
testimony was introduced before the grand jury, it is not necessary to 
show that the grand jury was influenced by such testimony to find the 
indictment. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. Dig. 
§§ 474, 475, 478 ; Dec. Dlg. § 140.*] 

•For other cases see same topio & $ numebb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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2. Indictmbnt awd Infobmation (§ 10*) — Investigation bt Gband Juby — 
Receipt op Evidence— Chaeacteb of Evidence. 

It Is Improper for a grand Jury, lu Investlgating an all^ed offense, to 
recelve hearsay testlmony, and an Indlctment founded thereon is invalld. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent 
Dig. 50-61 ; Dec. Dig. i 10.»] 

8. ArÇORNET AND CLIENT (§ 32*) — Pbivatb Attobnets — Pbofkssionai. In- 
VESTIGATOES. 

Private attorneys should not act as détectives and professional Inves- 
tlgators, and thus prépare themselves as alleged compétent witnesses In 
Judicial investigations to accomplishlng any desired resuit 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 45; 
Dec. Dig. S 32.*] 

4. Grand Juet (§ 34*) — Sessions — Pkrsons Entitled to Attend — Stenog- 

BAPHEBS — "ATTORNBT AT LAW ESPECIAIXT APPOINTED." 

Act Cong. June 30, 1906, c. 3935, 34 Stat 816, provides that the Attor- 
ney General, or any officer of the Department of Justice, or any attorney 
or counselor speeially appointed by the Attorney General, may, when 
speclally directed by the Attorney General, conduct any Ùnd of légal 
proceedlngs, civil or crlmlnal, including grand jury proceedings, which 
district attorneys now or hereafter may be by law authorized to conduct. 
' Held, that a stenographer for the United States district attorney, duly 
appointed and sworn, was not an attorney at law speeially appointed by 
the Attorney General, under any provision of \a.vf, and hence was im- 
properly permitted to attend sessions of the grand jury at which indlct- 
ments were found, and to take down the testlmony of witnesses before 
such grand jury, for the inforinatlon of the district attorney. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 73, 85 ; Dec. 
Dig. § 34.*] 

Philip Rubin and others were indicted for conspiracy to conceal the 
assets of a bankrupt, and they move to quash the indictment. Sus- 
tained. 

See, also, 214 Fed. 507. 

Frederick A. Scott, U. S. Dist. Atty., of Hartford, Conn. 

Benjamin Slade, of New Haven, Conn., Edward Seery, of Water- 
bury, Conn., and Alfred Frankenthaler and Max Monfried, both of 
New York City, for ail défendants except Rubin and Glickman. 

William Kennedy, of Naugatuck, Conn., for Rubin. 

THOMAS, District Judge. The grand jury found an indictment 
against the défendant Philip Rubin and nine others, charging them 
with a conspiracy to conceal the assets of a bankrupt, which offense 
is claimed to be covered by section 37 of the Pénal Code (Act March 
4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. St. 1913, § 10201]) and 
section 29b (1) of the Bankruptcy Act approved July 1, 1898 (30 Stat. 
554, c. 541 [U. S. Comp. St. 1913, § 9613]). Motions in behalf of 
ail défendants, represented by varions attorneys (excepting défendant 
■Louis Glickman), were made for an order of court to inspect the 
minutes of the grand jury, which motion this court denied. 214 Fed. 
507. 

In support of the above motions the moving défendants fîled affîda- 
vits which alleged certain facts as a basis for the granting of said 
motions. Pursuant to the suggestion of the court made in denying 

*For otber cases see same topic & % numbbb lu Cec, & Am. Diga. 1907 to date, & Rep'r Indexes 
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the above motions, the district attoraey has filed an answer to the al- 
légations contained in those motions, thus raising an issue of fact. 
After the déniai of the motions and within the time allowed by law 
the same défendants filed a plea in abatement, a motion to quash, and 
a motion to dismiss the indictment, and in support of said plea and 
motions rely upon the facts set out in the moving papers and addi- 
tional facts set out in the motion to quash. Evidence was ofïered 
to prove the facts thus alleged. 

From the pleadings, the évidence and statements of counsel it ap- 
pears that an agent from the Department of Justice was assigned 
to investigate the transactions which preceded the filing of the péti- 
tion in bankruptcy and upon which the indictment is founded. This 
agent investigated the varions transactions which led up to the bank- 
ruptcy proceedings, and this work took him into varions cities in New 
York and Connecticut, where he examined various memoranda and 
persons other than the accused. When the grand jury was in session 
this agent agpeared before it and testified generally with référence to 
the alleged facts which he learned as aforesaid in the course of his 
investigation, much of which was hearsay testimony. His examina- 
tion disclosed the fact that he had no personal knowledge of many 
of the facts pertaining to the subject-matter under investigation, yet 
he testified before the grand jury, giving it such information as he 
had received as the resuit of his investigations. Upon this feature of 
the case the défendants move to quash the indictment, on the ground 
that it was obtained, in part at least, as the resuit of incompétent tes- 
timony given before the grand jury. 

Upon this proposition the fédéral décisions are not entirely uniform. 
One line of décisions seems to hold that the court has no power to 
review the proceedings before the grand jury for the purpose of ascer- 
taining whether compétent évidence was presented to it, and that if it 
had such power it would resuit in a rehearing of the whole proceed- 
ings before it, and that it would be difiîcult to find an indictment in 
any case under such conditions. Thèse décisions further hold that 
it is immaterial that hearsay or incompétent évidence was presented, 
unless it be shown that the indictment was founded upon that testi- 
mony to the exclusion of testimony which was relevant and compétent, 
and in order to ascertain that fact air grand jurors would hâve to 
be summoned before the court to détermine which of the two kinds of 
testimony influenced them to find a true bill against a défendant, which 
on its face is impractical. 

[ 1 ] There is another liné of fédéral décisions which hold that it is 
not necessary to show that the grand jury was influenced by hear&ay 
and incompétent testimony to find an indictment; that the policy of 
the law is to protect the individual against any invasion of his rights, 
and that when the law says there shall be no invasion of those rights, 
who shall say, or assume to say, where the line shall be drawn, and 
where the end must be as to who shall be in the grand jury room at 
its session, when considering the testimony touching a proposed in- 
dictment, or what kind of testimony shall be considered by the grand 
Jury, 
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Mr. Justice Field, in a charge to the grand Jury of the Circuit Court 
of the United States for the District of California at a term of court 
held at San Francisco on the 26th of August, 1872, said in part: 

"The government bas appointed the district attorney to represent its in- 
terest In the prosecution of parties chargea wlth the commission of public 
offenses against the laws of the United States. He will, therefore, appear 
before you, and présent the accusations which the government may désire 
to hâve considered by you. He will point out to you the laws which the 
government deems to hâve been violated, and will subpœna for your ex- 
amination such witnesses as he may consider important, and also such other 
witnesses as you may direct. 

"In your investigations you will receive only légal évidence, to the exclu- 
sion of mère reports, suspicions, and hearsay évidence. Subjeet to this qual- 
ification, you will receive ail the evidepce presented which may throw light 
upon the matter under considération, whether it tend to establlsh the inno- 
cence or the guilt of the accused." 

[2] This gênerai proposition of law relating to the kind and char- 
acter of évidence proper for considération by the grand jury has been 
generally followed in the better considered cases in the fédéral courts. 
Under this rule hearsay évidence is improper, and an indictment found- 
ed upon it is invalid. In denying the défendants' motion for an in- 
spection of the grand jury minutes, this court took occasion to say 
(214 Fed. 507, on page 508) : 

"The complète protection of the rights of citizens must necessarily com- 
mence and does commence at the inception of any crimlnal proceeding. * * * 
Thèse reasons are suflicient to sustain the doctrine that the grand jury Is 
forbidden to make an accusation against a person without légal évidence to 
support it." 

In Jacob Sharp's Case, 107 N. Y. 476, 14 N. E. 348, 1 Am. St. 
Rep. 851, the court, through Judge Peckham (later of the Suprême 
Court of the United States), said : 

"That law must protect ail who corne within Its sphère, whether the person 
who invokes Its protection seems to be sorely pressed by the weight of the 
inculpatory évidence In the case or not. It cannot alter, for the purpose of 
securlng the conviction of one who may be called or regarded as a great 
crimlnal, and yet be Invoked for the purpose of shelterlng an Innocent man. 
In the eye of the law ail are Innocent until convicted in accordance wlth 
the forms of law and by a close adhérence to Its rules." 

With this doctrine I am in accord. The évidence before me fur- 
ther disclosed the fact that one John M. Sweeney, a lawyer who was 
acting as attorney for a certain bank, which was a creditor of the 
bankrupt, accompanied the agent of the Department of Justice and as- 
sisted in procuring further information of a hearsay character. Said 
Sweeney also appeared and testified before the grand jury that found 
the indictment now under considération. While it did not appear, 
and, of course, it could with difficulty even be shown, that any harm 
resulted to thèse défendants from the hearsay testimony of thèse wit- 
nesses, yet I cannot approve of this method employed before a grand 
jury. 

[3] Private attorneys should not act as détectives and professional 
investigators, and thus prépare themselves as alleged compétent wit- 
nesses in judicial investigations, for the purpose of accomplishing any 
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desired resuit. The possibility of resulting injury to a défendant is 
too great, and is not in accord with the better considered fédéral dé- 
cisions. U. S. V. Farrington (D. C.) 5 Fed. 343. In U. S. v. Kilpatrick 
(D. C.) 16 Fed. 765, on page 768, the court said : 

"The grand jury Is an Institution that had its origin in the early periods 
of the common law. It has always been highly estimated and venerated in 
England and in thls country, as it has been considered as a safeguard of 
the llberties of the people against the encroachments and oppressions of 
polltlcal power, and against unfounded accusations prompted by private 
malice, Personal animosity, or other improper motives." 

Again on page 771 the court said: 

"Investigations before grand juries must be made In accordance wlth the 
well-established rules of évidence, and they must hâve the best légal proof 
of vrhich the case admits. In thls respect they are judicial tribunals. The 
prosecutlng offlcer Is presumed to be familiar with the rules of évidence, 
and it is his duty to take care that no évidence is received by the grand 
jury whlch would not be admissible in a court upon the trial of a cause. 
1 Whart Crim. Law, § 493." 

Along the same lines the court further says on page ^77: 

"It is all-important to the best interests of the government and of soclety 
that willful ottenders should be speedlly tried and punished, but it is equally 
Important that the citizen should not be deprived of those guaranties which 
the law affords for securing his Personal rights and llberties. Perhaps the 
most important protection to Personal liberty conslsts in the mode of trial 
which is secured to every person accused of crime. From its Initiation until 
guilt is established beyond a reasonable doubt by the verdict of a jury, 
a trial is surrounded by certain safeguards which the government cannot 
dispense with. Cooley, Const. Lim. 309. Courts cannot administer justice 
unless they enforce the well-settled princlples and observe the due forms of 
law. Any other mode of trial would be a moekery of justice and judicial 
oppression, and would soon render courts objects of public distrust and 
aversion." 

[4] It also appeared from the allégations in the motion, from the 
évidence, and from statements of counsel that a stenographer was 
présent in the grand jury room and took shorthand notes of the testi- 
mony given before it by the various witnesses. In this connection the 
défendants allège: 

"That at the sittlng of said grand jury, and whlle they were consldering 
said complaint recited In the indictment, and while it was hearing testimony 
concerning the same, there was présent in said grand jury room and within 
the hearing of what transpired and llstening to what was said, with the 
consent of the district attomey, a person who was not an attorney or repré- 
sentative of the government, nor a witness in said cause, nor was such per- 
son authorized by law to be In said grand jury room at said time." 

With référence to this allégation the answer of the government is 
as follows: 

"The allégations contained In paragraph 3 of said motion are denied, 
except that it is admitted that a stenographer for the United States district 
attorney, duly appointed and sworn, was présent at the sitting of said grand 
jury." 

If there could be any doubt about the first reason for granting the 
défendants' motion, it seems to me that the second reason is con- 
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clusive, in view of the statutes and the décisions of the fédéral courts 
touching this matter. 

Act June 30, 1906, c. 3935, 34 Stat. 816, provides: 

"That the Attomey General, or any offlcer of the Department of Justice, 
or any attomey or counselor specially appolnted by the Attorney General 
under any provision of law, may, when thereunto speciflcally dlrected by 
the Attomey General, conduct any klnd of légal proceeding, civil or crlmlnal, 
Includlng grand jury proceedlngs and proceedings before commltting magls- 
trates, which district attorneys no-w are or hereafter may be by law au- 
thorized to conduct, whether or not he or they be résidents of the district In 
which such proceeding is brought." 

I find that this stenographer was not an attorney at law specially 
appointed by the Attorney General under any provision of law. 

After a careful considération of the cases of U. S. v. Edgerton (D. 
C.) 80 Fed. 374, U. S. v. Rosenthal (C. C.) 121 Fed. 863, and U. S. v. 
Heinze (C. C.) 177 Fed. 770, where the présent question was fuUy 
discussed and various décisions commented upon, further discussion 
to sustain défendants' contention seems only cumulative. 

In the Edgerton Case it was well stated on page 375, where the court 
said: 

"It Is beyond question that no person, other than a witness undergoing 
examlnation, and the attorney for the government, can be présent durlng 
the sessions of the grand jury. The raie is Inhérent in the grand jury Sys- 
tem with ail the force of a statutory enactment. The cases where bailifCs 
and stenographers hâve on occasions been temporarily présent In the grand 
jury room are only apparent exceptions. The raie, In its splrlt and pur- 
pose, admlts of no exception. * * * If the présence of an unauthorlzed 
person in the grand jury room may be excused, who wlll set bounds to the 
abuse to foUow such a breach of the safeguards which surround the grand 
jury?" 

The gênerai rule was discussed at length in U. S. v. Rosenthal, 121 
Fed. 862, and the Edgerton Case cited with approval. 

In the récent case of U. S. v. Heinze, 177 Fed. 770, decided in this 
circuit and under the act of June 30, 1906, above quoted, Judge Hough, 
in sustaining the same doctrine, referred to the act and said, on page 
773: 

, "It Is in my judgment entlrely clear that the intent of the act of 1906 was 
plalnly not to authorlze the introduction Into the grand jury room of pre- 
viously unauthorlzed laymen, but to enlarge the number of office-holding 
lawyers who mlght attend before the jury to render assistance in matters 
of law alone." 

The learned district attorney relies upon U. S. v. Simmons (C. C.) 
46 Fed. 65, decided in 1891, to sustain his contention upon this point, 
but at the time that case was decided the act of 1906 was not in force, 
and, of course, no construction could be placed upon it. 

In view of the décision of the court in the Heinze Case, I am con- 
strained to grant the motions to quash the indictment. 
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THE THIELBEK. 

pistrict Court, D. Oregon. November 16, 1914.) 

Nos. 6111, 6116, 6129, 6130. 

X Collision (§ 91*) — Steam Vessels Meeting — Failubb to Complt with 
Passinq Agbeembnt. 

A collision in the Columbia river ofC Astoria, in the early morning, be- 
tween two meeting steamsMps, the one passing up in tow alongside of a 
tug, héld due solely to the fault of the downbound vessel, which, aftes her 
signal for passing starboard to starboard had been assented to, Instead 
of carrying ont the agreement, stopped and reversed without signal to the 
other vessel, and swnng around directly in the course which the tug with 
her tow was required to take to comply with the agreement. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192 ; Dec. 
Dig. § 91.»] 

2. Collision (§ 125*) — Liabilitt — SumciENCT of Evidence. 

Where the fault of one vessel Is clear, and sufflcient to account for a col- 
lision in order to hold the other Uable, In whole or in part, her négligence 
must be clearly shown. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 266-279; Dec. 
Dig. § 125.*] 

8. Admiealtt (§ 19*) — Collision (§ 115*) — Jdbisdiction — Négligence of 

pilot llability of poet op poetland. 

The port of Portland, a municipal corporation, with authority under the 
laws of Oregon (L. O. L. § 6106) to maintain a pilotage service, Is Uable 
for a collision due to the négligence of one of its pilots, and its liability Is 
governed by the gênerai admiralty law, and cannot be limited by state 
Btatute. 

• [Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 233, 234; Dec, 
Dig. § 19;* Collision, Cent Dig. §§ 244-247; Dec. Dig. § 115.*] 

In Admiralty. Suits by Wilhelm Wilhelmsen against the steam- 
ship Thielbek and the Port of Portland, by the steamship Thielbek 
and Knohr & Burchard against the Port of Portland and the steam- 
ship Thode Fagelund, and by E. de Nemour-Du Pont Powder Com- 
pany and by W. R. Grâce & Co. against the Thielbek and the Port 
of Portland. Causes Consolidated. Decree against the Fagelund and 
the Port of Portland. 

See, also, 211 Fed. 685. 

W. C. Bristol, of Portland, Or., for Wilhelmsen and Thode Fage- 
lund. 

Wirt Minor, of Portland, Or., for the port of Portland. 

Erskine Wood, of Portland, Or., for Knohr & Burchard and The 
Thielbek. 

Zera Snow and MacCormack Snow, both of Portland, Or., for cargo. 

BEAN, District Judge. About half past 3 o'clock on the morning 
of August 24, 1913, a colHsion occurred in the harbor of Astoria 
between the German bark Thielbek, in tow of the tug Ocklahama, be- 
longing to the port of Portland, and the Norwegian steamer Thode 
Fagelund, in criarge of one of the pilots of the port. The night was 
dark, but clear. Both vessels were greatly damaged, and the owners 

*For other cases see same topic & f NVMBœB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Fagelund's cargo sufïered loss on account of the collision. 
The owners of the Fagelund libeled the Thielbek in rem and the 
.port of Portland in personam, the owner of the Thielbek libeled the 
Fagelund in rem and the port of Portland in personam, and the own- 
ers of the cargo libeled the Thielbek in rem and the port of Portland 
in personam. Thèse actions were, by stipulation of parties, Consoli- 
dated for trial and heard on the pleadings and proof. 

The Thode Fagelund is a steel steamship 350 feet long, 50 feet 
beam, and 4,355 gross tonnage. At the time of the collision she was 
proceeding to sea drawing 25 or 26 feet of water, with a cargo of 
lumber, piling, and other merchandise, in charge of Pilot Nolan, an 
employé of the port of Portland, who controlled her navigation. She 
had corne down the river the evening before, and anchored in the har- 
bor on the same side of the fairway and about 1,000 or 1,500 feet 
above the government dredge Chinook, vi'hich was riding at anchor 
opposite the upper end of the O. R. N. dock, and on the opposite side 
of the channel, leaving a clear passage way of 800 or 9(X) feet be- 
tween the stern of the dredge when athwart the stream and the dock. 

The évidence of those on board the Fagelund is that about 3 :20 in 
the morning she weighed anchor and started down the harbor against 
a flood tide and under a slow bell and a starboard helm. At that time 
the stern of the Chinook was swinging with the tide to the north side 
of the channel, and it was necessary for the Fagelund to bear to her 
port in order to get around the dredge and into mid-channel; that 
she thus proceeded for five minutes, when her helm was steadied and 
an order given for half speed ahead, and the ship headed to a point 
on the Astoria side a short distance below the Callendar dock, and 
to clear the stern of the dredge about 100 feet. She continued on 
this course and speed until about a ship's length above the dredge, 
when the lights of the Ocklahama and her tow were observed over 
the dredge, about one-half or three-quarters of a point off the Fage- 
lund's stari)oard bow, coming up the river on the Astoria side, show- 
ing both red and green lights. The vessels were then about 1,400 or 
1,500 feet apart. The pilot of the Fagelund promptly blew two blasts 
of his whistle and put his helm hard astarboard (where it remained 
until the collision), but, receiving ijo answer, stopped his engines, and 
a few seconds later, estimated to be 10 or 12, repeated the signais, 
which were promptly answered by the Ocklahama ; but, as the Ockla- 
hama did not appear to change her course, the Fagelund, within 5 
or 6 seconds after the exchange of signais, ordered her engines full 
speed astern, causing her bow to swing to starboard, blew four blasts 
of her whistle, and, after the engines had been backing for about a 
minute and a half, dropped her port anchor, and almost immediately 
she was struck on the port bow a few feet from the stern by the 
bow of the Thielbek which plowed into her some distance almost on 
a line fore and aft. 

The Thielbek is a sailing vessel 300 feet long, 45 feet beam, and 
was drawing 13 feet 6 inches. About 3 o'clock on the morning of 
the accident the tug Ocklahama, with the Thielbek lashed to her 
starboard side, left the anchorage ground in the lower harbor and 
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started up the river. The évidence of those on board the Thielbek 
and the Ocklahama is that their course was along the south side of 
the harbor, 150 or 200 feet from the docks, and 6W or 800 feet south 
of the stern of the Chinook; that when about 150 feet off, and a 
short distance below the Callendar dock, the green light and range 
lights of the Fagelund came into view over the dredge Chinook about 
two points off the port bow and about 1,200 or 1,500 feet distant; 
that the Ocklahama was immediately slowed down to half speed ; that 
within the time it would take to count 10 the two blasts of the Fage- 
lund's whistle were heard, but were not answered, because the signais 
were unusual, indicating a starboard to starboard passage, and it was 
thought wise to wait for her to come out from behind the dredge, in 
order to more accurately ascertain her position and intention; that 
at the time the first signais were given the Ocklahama with her tow 
was swinging slightly to port; that as soon as the Fagelund came out 
from behind the dredge two whistles were given by her and promptîy 
answered by the Ocklahama; that the helm of the Ocklahama was 
immediately put to starboard and she began to swing to port; that 
at the time the Fagelund was sighted she showed her green light, and 
her range lights were open; that the range lights began to close up, 
whereupon the engines of the Ocklahama were stopped and put full 
speed astern under a port helm, in order to give the Fagelund time to 
make the passage before the Ocklahama would come up to the Chi- 
nook; that just shortly before the collision the red light of the Fage- 
lund appeared and her anchor was heard going down; that the en- 
gines of the Ocklahama were backing full speed astern at the time, 
but it was impossible to avoid a collision. 

[1] Under thèse circumstances the Fagelund was, in my judgment, 
alone at fault. She was navigating in a narrow channel, and, accord- 
ing to the testimony on her behalf, both side lights _of the opposing 
vessel were in view. She therefore should hâve signaled for a port 
passage (Pilot Rules 4 and 10), unless the spécial circumstances ren- 
dered a departure from the Tules necessary (Pilot Rule 11). It may 
be and probably is true that her close proximity to the Chinook when 
the Ocklahama was sighted, the necessity of her going to port to clear 
the dredge, and the difficulty of thereafter swinging to starboard 
against the tide, justified a departure from the rules; but the signais 
given were unusual, and clearly excused the pilot of the Ocklahama 
from answering them until the Fagelund came out from behind the 
dredge, and did not justify her in failing to attempt to exécute the 
maneuver agreed on. It was négligence on her part to stop and back 
after the passing signais (The Nutmeg State [D. C] 62 Fed. 847; 
The St. Johns [D. C] 34 Fed. 763), and especially without giving the 
blasts of her whistle indicating that she was so doing as required by 
the pilot rules. 

It is manifest from the testimony, and substantially admitted by 
Nolan, that at the time of the exchange of the signais there was room 
to pass safely in accordance therewith, if he had kept on his course 
and the Ocklahama had obeyed the signais. It is claimed, however, 
that the Ocklahama did not change her course after the signais had 
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been ejcchanged. Conceding that it was her duty to do so in order 
to assist the Fagelund in executing the passage requested, the testi- 
mony of ail the witnesses aboard the Ocklahama, as well as the physi- 
cal facts, shows that she did swing to port. At the time the signais 
were given and exchanged, the Ocklahama and her tow were passing 
up the south side of the channel, 150 or 200 feet f rom the docks, and 
the point of collision is estimated by the witnesses to hâve been from 
50 to 150 feet ofF the dredge Chinook, and from 700 to 800 feet from 
the O. R. N. dock. If the Ocklahama had continued on the course 
she was pursuing at the time the signais were exchanged, she would 
hâve passed at least 300 or 400 feet south of the place of collision, and 
it is theréfore évident she must hâve changed her course to port to 
that extent in going a distance of 1,000 or 1,200 feet. 

Many other faults are alleged against the Ocklahama, such as that 
she did not maintain an efficient lookout, that she did not give one blast 
of her whistle when she first sighted the Fagelund, that she failed to 
answer the Fagelund's first signal, that her pilot was incompétent and 
inexperienced, that she had a red light on her own port side and that 
of her tow, that she was navigating at an unusual rate of speed and on 
a varying helm, and the like ; but thèse are either not sustained by the 
testimony or did not contribute to the collision. The évidence shows 
that her pilot was experienced and compétent, that she was excused 
from answering the first signal, that she observed the Fagelund as soon 
as she could be seen on account of the Chinook, that she was navigated 
at an ordinary and reasonable speed, that her failure to give one blast 
of the whistle when she first sighted the Fagelund was not négligence, 
and that the red lights on the Ocklahama and Thielbek, if there were 
more than one, did not in any way' confuse or mislead the Fagelund. 
The collision was due entirely to the fact that the Fagelund, after ask- 
ing for and receiving permission to cross the bow of the Ocklahama, 
failed to exécute such movement, but, on the contrary, reversed her 
engines, and swung to her own starboard, directly across the course she 
had assigned to the Ocklahama a few seconds before. Her fault was 
sufificient to account for the accident, and she is not permitted to escape 
liability by raising a doubt regarding the movements of the Ocklahama. 

[2] In order to hold the latter liable, in whole, or in part, her négli- 
gence must be clearly shown. Any doubt arising from her movements, 
or the contribution of her faults, if any, to the collision, should be re- 
solved in her favor. The Victory & The Plymothian, 168 U. S. 410, 18 
Sup. et. 149, 42 L. Ed. 519; The North Point (D. C.) 205 Fed. 958. 
There is no doubt in my mind that, if the Fagelund had continued on 
the course she had ihdicated she desired and intended to take, the col- 
lision would hâve been avoided. She was struck on her port bow al- 
most head-on, showing that if she had gone but a short distance to port, 
as she signaled she intended to do, the Ocklahama and her tow would 
hâve passed in saf ety. Nor do I think the acts of the pilot of the Fage- 
lund in thèse respects can be considered mère errors of judgment which 
any prudent and skillful navigator might hâve made under the same 
circumstances. The condition was one of his own seeking. He had 
asked for and been granted the right to a starboard passage. He did 
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not exécute the maneuver. If he had kept on the course he hîmself had 
asked for, and not changed his mind and reversed within five or six 
seconds after the exchange of signais, he would hâve had 500 or 600 
feet of clear water to go through. He deliberately selected his course, 
and it was his duty to follow it, and thé opposing vessel had a right to 
rely upon his doing so. He not only failed to exécute the maneuver, 
but reversed and backed, making the carrying out of the passage he 
had asked for impossible. He did not even warn the Ocklahama that he 
w^as backing, as required by the pilot rules. Having thus committed a 
positive breach of statutory duty, it is incumbent upon the Fagelund to 
show, not only that her fault did not contribute to the disaster, but 
that it could not hâve done so. Yang-Tsze In. Ass'n v. Furness, Withy 
& Co., 215 Fed. 863, 132 C. C. A. 201 ; the Beaver (D. C.) 197 Fed. 
866. She cannot excuse herself by throwing doubt upon the move- 
ments of the opposing vessel. 

[3] Nolan was an employé of the port of Portland, and it is liable 
for a maritime injury due to his négligence. U. S. v. Port of Port- 
land (D. C.) 147 Fed. 865. Port of Portland v. U. S., 176 Fed. 866, 
100 C. c. A. 336. It is claimed, however, that the liability of the port, 
as far at least as parties with whom it contracts for pilotage or towage 
service is concerned, is limited to $10,000 by the statute creating it. 
Lord's Laws of Oregon, § 6108. This question was carefully consid- 
ered on exceptions to the answer in this case, and the court ruled that 
the extent of the liability of the port of Portland for neghgence of its 
pilots causing a maritime tort is governed by the gênerai admiralty 
law and cannot be limited by state statute. The Thielbek (D. C.) 211 
Fed. 685. Although I hâve re-examined the question in the light of 
the argument of the proctor for the port, I find no reason for changing 
my views. 

Decrees may be prepared in accordance with this opinion, the amount 
of damages to be hereafter determined by the court or through a com- 
missioner, as the parties may elect. 
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Ex parte TSUIB SHEB et al. 
(District Court, N. D. California, First Division. October 23, 1914.) 

No. 15687. 
L Aliens (§ 32*) — Exclusion of Chinese — Appeal — Authoeitt to Deteb- 

MINE. 

A Chinese person, excluded from entry into the United States by an 
order of local officers, belng glven the right of appeal to the Secretary of 
Labor, Is entitled to bave bis appeal determined by sucb offleer, unless, 
by reason of bis death, résignation, absence, or sickness, the Assistant 
Secretary or some other offleer designated by the Président is authorized, 
in accordance with Eev. St. § 177 (Comp. St. 1913, § 259), to perform bis 
dutles. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

2. Aliens (§ 32*) — Exclusion of Chinese — Review op Obdeb on Writ of 
Habeas Corpus. 

A Chinese person, excluded from entry into the United States by local 
offlcers, may raise the question by pétition for a writ of habeas corpus 
whether an appeal taken by hlm was determined by one having légal au- 
thority; the détermination of such an appeal by one unauthorized belng 
a déniai of a fair hearing and of due process of law. 
■ [Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

Pétition by Quan Wy Chung, on behalf of Tsuie Shee and Quan 
You, for writ of habeas corpus. Applicants discharged on bond. 

George A. McGowan, of San Francisco, Cal, for petitioner. 
John W. Preston, U. S. Atty., and Walter E. Hettman, both of San 
Francisco, Cal., for respondent. 

DOOLING, District Judge. On October 5th Quan Wy Chung, a na- 
tive-born citizen of the United States, presented to the court his pétition 
for a writ of habeas corpus on behalf of Tsuie Shee and Quan Wy You, 
asserting that they are his wife and infant son, and were denied the 
right to land by the local immigration officers ; that from the décision 
of the local officers an appeal had been taken to the Secretary of Labor ; 
that, notwithstanding the fact that the Secretary of Labor and the As- 
sistant Secretary of Labor were présent at their posts of duty in the 
Department at Washington, the appeal was not heard by them, or either 
of them, but was heard and determined by J. B. Densmore, who signed 
the décision adverse to them as Acting Secretary of Labor ; and that in 
conséquence they had been deprived of a fair hearing, in that their ap- 
peal had been heard and determined by one not authorized to do so. 

To this pétition a return was made, which, instead of denying the 
averments of the pétition that the Secretary and Assistant Secretary of 
Labor were présent and acting as such at the time that the Acting Sec- 
retary disposed of the appeal, averred that the Secretary and Assistant 
Secretary were either actually or "constructively" absent. Evidence 
was presented to show that the Secretary and Assistant Secretary were 
not actually absent, and the court struclc eut from the return, as sham 
and evasive, the statement therein to the elïect that the Secretary and 

*7or other cases see same topic & i numbeb in Dec. & Am. Biga. 1907 to date, & Bep'r Indexes 
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Assistant Secretary were actually or "constructively" absent, thus pre- 
senting for détermination the question of the authority of J. B. Dens- 
more to hear and détermine appeals to the Secretary of Labor at a time 
when both the Secretary and the Assistant Secretary are in Washington, 
at their desks, and per'forming the duties of their office. 
[ 1 ] Section 177 of the Revised Statutes provides : 

"In case of the death, résignation, absence, or sickness of the head of any 
department, the flrst or sole assistant thereof shall, unless otherwlse directed 
by the Président, as provided by section one hundred and seventy-nine, per- 
form the duties of such head until a successor is appointed, or such absence 
or sickness shall cease." 

Section 178 (Comp. St. 1913, § 260) provides : 

"In case of the death, résignation, absence, or sickness of the cMef of any 
bureau, or of any offlcer thereof, whose appointment Is not vested in the head 
of the department, the assistant or deputy of such chlef or of such offlcer, or 
if there be none, then the chlef clerk of such bureau, shall, unless otherwise 
directed by the Président, as provided in section one hundred and seventy- 
nine, perform the duties of such chief or of such offlcer until a successor is 
appointed, or such absence or sickness shall cease." 

And section 179 (Comp. St. 1913, § 261) provides: 

"In any of the cases mentioned in the two preceding sections, except the 
death, résignation, absence or sickness of the .\ttorney General, the Président 
may, in his discrétion, authorize and direct the head of any other depart- 
ment or any other offlcer in either dejjartment, whose appointment is vested 
in the Président, by and with the advice and consent of tlje Senate, to per- 
form the duties of the vacant office until a successor is appointed, or the 
sickness or absence of the incumbent shall cease." 

In accordance with this last section, on June 5, 1913, the Président 
issued the f oUowing executive order : 

"Pursuant to the authority contained in section 179 of the Kevlsed Stat- 
utes, I hereby authorize and direct J. B. Densmore, Solicltor of the Depart- 
ment of Labor, to perform the duties of the Secretary of Labor, during the 
absence of the Secretary of Labor and the Assistant Secretary of Labor." 

By the terms of this order Mr. Densmore is authorized to perform 
the duties of the Secretary of Labor only in the absence of the Secre- 
tary and the Assistant Secretary. Whenever he does act, the presump- 
tion is that he is acting vi^ithin and according to the authority conf erred 
upon him, and this presumption will prevail until it is overthrdwn by 
the clearest proof. From the very fact of his acting the court will pré- 
sume that both the Secretary and Assistant Secretary were absent, be- 
cause it is only in their absence that he may lawfully perform the duties 
which the law casts upon the Secretary, and because any other rule 
would resuit in uncertainty and confusion. Whoever, therefore, chal- 
lenges his right to act, must assume the burden of proving clearly that 
his action was not had in the "absence of the Secretary and Assistant 
Secretary." But, however inconvénient it may be, if the Secretary and 
Assistant are not absent, and particularly if both are présent, his per- 
formance of the duties of the Secretary is unauthorized, either by the 
statute, or the order of the Président. 

In the case at bar it is practically conceded, and conclusively estab- 
lished, that the appeal was not determined by the Acting Secretary 
218 F.— 17 
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in tht absence of the Secretary and Assistant Secretary, but that, on 
the contrary, both were présent and performing the duties of their 
office at the time the appeal was determined. The appellants were by 
law entitled to appeal to the Secretary of Labor, and entitled to hâve 
their appeal heard and determined by him, except as above stated, 
and the détermination of their appeal by another, not authorized, is 
neither a fair hearing nor due process of law. 

This being the first time that this question had been presented to the 
court, the petitioners were not discharged; but it was ordered that 
their déportation be stayed until their appeal had been heard and de- 
termined by compétent authority, and if such appeal was not so heard 
and determined within 15 days from October 5, 1914, that they might 
apply to the court for further relief. The record having been there^- 
upon forwarded to Washington for a détermination of the appeal by 
the proper authorities, both the Secretary and Assistant Secretary 
declined to consider the appeal; the department apparently electing 
to stand upon the order theretofore made by Mr. Densmore under the 
circumstances above briefly detailed. After the expiration of the 15 
days allowed by the court for action by the proper authorities, and 
their failure so to act, petitioner, on October 23 d, moved for a judg- 
ment discharging Tsuie Shee and Quan Wy You from further cus- 
tody. 

[Z] The efïect of this judgment, if entered, would be, of course, 
to land the said aliens in this country, in the face of the décision by 
the local officers that they are not entitled to land. In opposition to 
this motion, it is now suggested by the United States attorney that the 
authority of Mr. Densmore to act at the time and under the circum- 
stances as detailed above cannot be drawn in question in this proceed- 
ing, that this is a collatéral attack upon such action, and that the au- 
thority of an officer may not be thus assailed. That this is true ordi- 
narily does not admit of question. But, if the aliens hère hâve the 
right to hâve their appeal heard and determined by compétent au- 
thority, there must be somewhere a method of enforcing that right. 
l'hey are now held for déportation under an order which, in the judg- 
ment of the court, they are legally entitled to hâve reviewed by the 
officers of the Department of Labor upon whom Congress has im- 
posed that duty. They are not insisting that a valid order of déporta- 
tion be made, but that they should not be deported under an invalid 
one. If they cannot raise this question by a pétition for writ of habeas 
corpus, they are without adéquate remedy. 

The functions of the writ of habeas corpus hâve been enlarged by 
the Suprême Court in thèse immigration cases, apparently ex neces- 
sitate, so as to permit inquiry into the f airness of the proceedings be- 
fore the immigration oiïîcers leading either to déportation or exclu- 
sion. I know of no other Une of cases in which, upon habeas corpus, 
the court will look into the question as to whether or not the applicant 
has had a fair trial. The writ ordinarily deals only with the question 
of jurisdiction, and not with the method in which it is exercised. If 
from the necessities of this class of cases, and because the alien has 
no other remedy, the courts may inquire into the question oi mère 
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irregularitîes in the exercise of jurisdiction, a fortiori they should 
look into the deeper question of the existence of such jurisdiction.. 
The case as thus presented is not without difficulty; but I am of the 
opinion that, in the absence of any other adéquate method by which 
the right of the Acting Secretary to pass upon appeals while both of 
his superiors are présent may be tested, the aliéna are not léft with- 
out remedy, but may question that right by means of the writ of habeas 
corpus. 

But it does not follow from this that the petitioners hère are entitled 
to an absolute discharge. As said by Judge Gilbert in the Case of 
Way Tai (C. C.) 96 Fed. 484: 

"If tbe Assistant Secretary had not the authorlty to hear and determiae 
the appeal, the appeal has not been disposed of , but Is still pending, and the 
détention of the petitioner by the officer to whom he was intrusted until the 
disposition of his case on appeal Is not unlawful." 

The department, however, while still holding the petitioners in cus- 
tody for déportation, is apparently indisposed to hâve the appeal heard 
by any one whom the court believes to be authorized to hear it. The 
court is not disposed to land thèse aliens when the local officers hâve 
decided against their right to land, and while, in the language of Judge 
Gilbert above quoted, their appeal is still pending. 

Section 5 of the Chinese Exclusion Act (Act May 5, 1892, c. 60, 
27 Stat. 25 [Comp. St. 1913, § 4319]) provides that: 

"On an application to any judge or court of the United States in the first 
instance for a writ of habeas corpus, by a Chinese person seeking to land in 
the United States, to whom that privilège has been denled, no bail shall be 
allowed, and such application shall be heard and determined promptly with- 
out unnecessary delay." 

It does not seem just to the court that the aliens hère involved 
should be indefinitely detained awaiting the détermination of their ap- 
peal, and just what is meant by the words "in the first instance" in the 
statute above quoted is not clear. 

The order of the court, therefore, will be that the aliens be not 
landed definitely and finally at this time, but that they be discharged 
from the custody of the immigration officers upon giving bonds in the 
sum of $1,500, conditioned that they will surrender themselves again 
to the immigration officers when their appeal shall hâve been heard 
and determined by the proper authorities, if the décision upon such 
appeal be adverse to their right to land. One bond will serve for the 
woman, Tsuie Shee, and the infant, Quan Wy You. 



260 218 FEDERAL REPOKTER 

CRANE CO. y. LOONBY, Atty. Gen., et aL 

(District Court, N. D. Texas, at Dallas. December 15, 1914.) 

L Corporations (§ 636*) — Foeeign Corporations — Bight to Do Business 
WiTHiN State — Franchise Tax. 

A state may impose on particular classes of foreign corporations a fran- 
cliise or privilège tax as a condition to their right to do business within 
the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 250&-2509, 
2571 ; Dec. Dig. § 636.*] 

2. Corporations (§ 648*) — Foeeion Corporations — Doing Business Within 

State — Franchise Tax — Amount. 

The validity of a franchise tax imposed on the right of a forelgn cor- 
poration to do business within a state does not dépend on the mode which 
the state may adopt in fixing the amount which it wlll exact for the fran- 
chise for any year. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2516; Dec. 
Dig. § 648:*] 

3. Commerce (§ 69*) — Cobporatb Franchise Tax — ^Doing Business Within 

State. 

Rev. St. Tex. 1911, arts. 8837, 7394, imposing a franchise tax on any 
foreign corporation, as a condition to its rlgUt to do business in Texas, 
of a given percenta^e of ail the corporation's capital and surplus, repre- 
sentlng ail of its property, wherever situated, and ail of its business, 
both intrastate and Interstate, thereby placing a tax on the corporation's 
property rights beyond the jurisdiction of the state for taxation pur- 
poses, are unconstitutional. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. §§ 100, 113-119 ; 
Dec. Dig. § 69.*] 

In Equity. Suit by the Crâne Company against Ben F. Looney, At- 
torney General, and another. On application for a temporary injunc- 
tion. Granted. 

Etheridge, McCormick & Bromberg, of Dallas, Tex., for complain- 
ant. 

Ben F. Looney, Atty. Gen., and C. A. Sweeton and C. M. Cureton, 
Asst. Attys. Gen., for défendants. 

Before WALKER, Circuit Judge, and MEEK and CALE, District 
Judges. 

MEEK, District Judge. This case is brought by the Crâne Company, , 
an Illinois corporation, against Ben F. Looney, as Attorney General of 
the state of Texas, and against F. C. Weinert, as Secretary of State 
of the state of Texas, for the purpose of restraining the défendants in 
their officiai capacities from enforcing against plaintiff the provisions 
of articles 3837 and 7394 of the Revised Statutes of Texas (1911). 

It appears from plaintiff's bill and from the évidence that under its 
charter it is engaged in the business of manufacturing, buying, selling, 
and otherwise dealing in various lines of hardware, builders' supplies 
and material, and agricultural machinery and supplies ; that more than 
20 years ago plaintiff entered the state of Texas with its goods, wares, 
and merchandise, selling them through traveling salesmen, who took or- 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ders and sent them to the plaintiff's principal office and place of busi- 
ness at Chicago, 111., for acceptance and filling through shipment ; that 
it received, accepted, and filled orders sent it through the mails from 
merchants living in Texas ; that for many years it has been engaged in 
interstate commerce between Texas and the other states of the Union ; 
that for the purpose of facilitating the transaction of its business, and 
in order that it might the more conveniently serve those with whom it 
transacted such commerce, it established agencies throughout the coun- 
try, an agency having been established in Dallas, Tex., in 1904. It 
also appears that during the year 1905 the plaintiff applied for and se- 
cured from the state of Texas a permit to do business within the state 
for the succeeding 10 years ; that during the time intervening between 
the year 1906 and the time of the filing of this bill it has conducted an 
extensive interstate and intrastate business, and has made permanent 
investfnents in the city of Dallas, Tex., in the way of a lot, building, and 
equipment for the more efficient and economical conduct of such busi- 
ness. 

It is shown that plaintiff's présent permit to do an intrastate busi- 
ness in Texas expires on the 15th day of January, 1915, and plaintiff 
avers that it will not apply to the Secretary of State for a renewal of 
this permit, nor meet the conditions in the way of the payment of fées 
necessary to secure such permit ; that it will not, at the expiration of 
the présent franchise tax on May 1, 1915, pay a franchise tax in com- 
pliance with the laws of the state for the fiscal year ending May 1, 
1916. Plaintiff further avers that the défendants, the Attorney General 
and the Secretary of State, will undertake to enforce the laws of the 
state of Texas against it, and it will thereby be harassed, annoyed, and 
impeded in transacting its business in interstate commerce and the busir 
ness inseparably connected therewith, and will also be ousted from 
doing an intrastate business in said state. 

The plaintiff assails the validity of articles 3837 and 7394 of the Re- 
vised Statutes of Texas (1911), and allèges that their provisions are in 
violation of the rights of plaintiff guaranteed to it under the Consti- 
tution of the United States (article 1, § 8, par. 4), which, among other 
things, grants the Congress the power to regulate commerce among the 
several states, and under the first section of the fourteenth amendment 
to the Constitution of the United States, which guarantees plaintiff 
against being deprived by any state of its property without due process 
of law and against being deprived of the equal protection of the law. 
The part of article 3837 applicable to the plaintiff and hère complained 
of is as foUows : 

"For each foreign corporation obtaining permit to do business in this state 
shall pay fées as foUows: Fifty dollars for the first ten thousand dollars of 
its authorized capital stock, and ten dollars for each additional ten thousand 
dollars, or fractional part thereof : Provided, that the fee required to be paid 
by any foreign corporation for a permit to engage in the manufacture, sale, 
rental, lease or opération of ail kinds of cars, or to engage in conducting, 
operating or managing any telegraph Unes in this state, shall in no event ex- 
ceed ten thousand dollars ; provided, however, that mutual building and loan 
companies, so called, whose stock is not permanent, but withdrawable, shall 
pay a fee of flfty dollars for the flrst one hundred thousand dollars, or a frac- 
tional part thereof, of its autihorized capital stock, and ten dollars for each 
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addltional one hundred thousand dollars, or a f ractional part thereof : and 
where the company Is a foreign one, then the fee shall be based upon the cap- 
ital Invested lu the state of Texas. (Acts 1907, S. S. p. 500. Acts 1905, p. 
135. Acts 1889, p. 93. Acts 1889, p. 87. Acts 1883, p. 72. Acts 1909, S. S. 
p. 267.)" 

Article 7394 is as foUows: 

"Art. 7394. Tax to be Paid by Foreign Corporations. — Except as herein 
provided, each and every foreign corporation, authorlzed, or that may here- 
after be authorlzed to do business In this state, shall on or before the flrst 
day of May of each year, pay in advance to the secretary of state a fran- 
chise tax for the year following, whlch shall be computed as foUows, vlz.: 
One dollar on each one thousand dollars, or fractional part thereof, of the 
authorlzed capital stock of the corporation up to and including one hundred 
thousand dollars, and two dollars on each flve thousand dollars or fractional 
part thereof of such stock in excess of one hundred thousand dollars and up 
to and including one million dollars, and two dollars on each twenty thou- 
sand dollars, or fractional part thereof, of such stock in excess of one piillion 
dollars, and up to and including ten million dollars, and two dollars on -each 
flfty thousand dollars of such stock in excess of ten million dollars, unless 
the total amount of the capital stock of such corporation issued and out- 
standlng, plus Its surplus and undivided profits shall exceed its authorlzed 
capital stock; and in that event tjie franchise tax of such corporation for the 
year following shall be two dollars on each one thousand dollars, or fractional . 
part thereof, of the authorlzed capital stock of such corporation, Issued and 
outstanding, plus its surplus and undivided profits, up to and including one 
hundred thousand dollars, and two dollars on each flve thousand dollars, or 
fractional part thereof, of such stock, surplus and undivided profits in excess 
of one hundred thousand dollars, and up to and Including one million dollars, 
and two dollars on each twenty thousand dollars, or fractional part thereof, of 
such stock, surplus and undivided profits in excess of one million dollars, 
and up to and including ten million dollars, and two dollars on each flfty 
thousand dollars of such stock, surplus and undivided proflts in excess of ten 
million dollars; provided, that such franchise tax shall not in any case be 
less than twenty-flve dollars. (Acts 190T, p. 503, sec. 2.)" 

It is revealed that the business of plaintiff under its charter is not 
itself commerce. It is engaged in the manufacture and sale of certain 
goods and in the purchase and sale of the goods of other manufactur- 
era. The greater part of thèse goods are disposed of in interstate com- 
merce, and a small portion in intrastate commerce in Texas. A decid- 
edly preponderating percentage of the plaintiff's property is located 
outside the state of Texas. The same preponderating percentage of its 
business is done outside the state. 

[ 1 ] By the terms of the above statutes the state sought to fix upon 
certain classes of foreign corporations an excise tax for the privilège 
of exercising their franchises within the state of Texas. That a fran- 
chise tax of this character is within the power of the state to levy there 
can be no question. Maine v. Grand Trunk Railway Co., 142 U. S. 228, 
12 Sup. Ct. 121, 163, 35 L. Ed. 994. 

[2] The validity of the tax can in no way be dépendent upon the 
mode which the state may deem fit to adopt in fixing the amount for 
any year which it will exact for the franchise. No constitutional ob- 
jection lies in the way of a législative body prescribing any mode of 
measurement to détermine the amount it will charge for the priv- 
ilèges ,it bestows. Home Insurance Co. v. New York, 134 U. S. 594, 
10 Sup. Ct. 593, 33 L. Ed. 1025. However, a state cannot say to a cor- 
poration: "You may do business within our borders if you permit 
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your property to be taken without due process of law, or you may 
transact business in interstate commerce subject to the regulatory pow- 
er of the state. To allow a state to exercise such authority would per- 
mit it to deprive of fundamental rights those entitled to the protection 
of the Constitution in every part of the Union ;" but a tax levied by the 
state upon the right of a corporation to do business in the state (that 
is, a franchise tax) will not be invaUdated unless its necessary effect is 
to burden interstate commerce. Baltic Mining Co. v. Massachusetts, 
231 U. S. 68, 34 Sup. Ct. 15, 58 h. Ed. 127. 

[3] Does compliance by the plaintiff with the statutes hère com- 
plained of impose a burden upon interstate commerce, or violate the 
provisions of the first section of the fourteenth amendment to the Con- 
stitution? The necessary effect of the enforcement of the two statutes 
brought into question is to make plaintiff' s right to do a Texas intra- 
state business dépendent upon the payment of a sum which becomes 
greater or less according as its assets outside of the state and its inter- 
state and foreign business grow greater or smaller, though its property 
situated in Texas and its intrastate business there may remain station- 
ary. The case of the Baltic Mining Company, cited supra, was not one 
in which there was any such necessary relation between the amount of 
the excise charge and the amount or value of the corporation's property 
outside of the state or of its interstate or foreign business. The charge 
imposed by the statute there in question was measured by the amount 
of the par value of its authorized capital, without regard to the actual 
value of its assets, whether more or less than that of its nominal cap- 
ital stock. The charge was not measured by the amount or value of the 
corporation's assets or the extent of its actual business anywhere or of 
any kind. The terms of the statute made the charge the same, wheth- 
ed the actual value of the assets of the corporation was more or less 
than the amount of the par value of its authorized capital stock, and 
whatever may bave been the nature or extent of the business in which 
it was engaged. Nothing said in the opinion rendered in that case in- 
dicates the court's departure from or modification of the rule an- 
nounced in Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 42, 
30 Sup. Ct. 190, 54 L. Ed. 355, to the effect that a state may not forbid 
the doing of a local business within its limits by a corporation of an- 
other state or foreign country except subject to the condition that such 
corporation first pay to the state a given per cent, of its entire capitaliza- 
tion, representing the value of ail its business, property, and interests 
within and without the state, thereby placing a direct burden on the 
privilège or franchise of transacting interstate commerce and taxing 
property rights beyond the jurisdiction of the state for purposes of 
taxation. The joint effect of the two statutes, considered together, as 
they must be, as the right of the corporation to do business in the state 
is withheld if either of them is not complied with, is to make the privi- 
lège of doing a local business in Texas subject to the condition that it 
shall first pay to the state a given per cent, of ail its capital and surplus, 
representing ail of its property wherever situated, and ail its business, 
intrastate and interstate. 

An imposition which is based, whether in whole or in substantial 
part, on the value of property outside of the state, or on interstate or 
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foreign commerce engaged in, so that the amount of it grows in exact 
proportion to the growth of such property or. commerce, is a burden 
OA such property or commerce. This burden the state cannot impose, 
either directly or as a condition to the grant of a privilège which it may 
confer or withold. The statutes in question so obviously impose such 
a burden that it is not permissible to regard them as privilège taxes or 
excises, the amount of which is determined by something not having a 
necessary relation to the amount or value of things which are not sub- 
Jects of the state's taxing power. The exactions being so made that the 
amount of them cannot be determined without taking into account the 
amount of property and business which are not subject to state taxa- 
tion, and being greater or less according as such property or business 
is greater or less, the necessary eiïect of the enf orcement of them is to 
burden such property or business. 

The court is therefore constrained to grant the preliminary injunc- 
tion prayed for, and an order will be entered accordingly. 



BLAKB et al. v FOKEMAN BROS. BANKING CO. et aL 

(District Court, N. D. Illinois, E. D. January 6, 1914.) 

No. 13. 

1. COUBTS (§ 273*) — JXJBISDICTION OF FEDERAL COURTS — LOCAL SUITS — "PbOP- 

EBTY." 

Certlflcates of stock in corporations, properly indorsed and delivered 
as securlty to a trustée witli power of sale In case of default on the 
trust agreement, are "property" having a situs at the place of business 
of the trustée, and under Judlcial Code (Act March 3, 1911, e. 231) § 57, 
36 Stat. 1102 (Comp. St. 1913, § 1039), a fédéral court in that district haa 
jurisdlction of a suit to enforce the lien thereon, and may briug in non- 
resident défendants. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 813; Dec. Dig. § 
273.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

2. Sales (§ 85*) — Conteact — Oonstbtjction. 

A provision, in a contract for the sale of property to be paid for In 
installments, that the purehasers might asslgn or transfer the property to 
a corporation to be organized, which should hâve a capital stock of $250,- 
(KK), in which event the purehasers should be released from any further 
Personal liabillty, held to contemplate a corporation having a capital 
stock of $250,000 actually paid up or subscribed for by responsible par- 
ties, and not merely an authorized capital stock of such amount. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 236-238 ; Dec. Dig. 
§ 85.*] 

3. CouHTs (§ 344*) — JuEiSDicTiON OF Fedebal Coubt — Local Suit — Service. 

The provision of Judlcial Code, § 57, for the service in local actions to 
enforce a lien of an order on the person in possession of the property, 
does not require service where such person is withln the jurisdlction and 
is served with a subpœua as a défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 917; Dec. Dig. | 
344.*] 

•For oth©r cases see same topio & § nuMbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Paeties (§ 32*) — Suit to Bnfoece Lien. 

Where a contract for the sale of property, deferred payments on whlch 
were secured by a deposlt of collatéral wlth a trustée, provided that the 
purchasers mlght assign or transfer the property subject to the contract, 
whlch they did, the transférée is an indispensable party to a suit to en- 
force the lien on the collatéral. 

[Ed. Note. — For other cases, see Parties, Dec. Dlg. § 32.*] 

In Equity. Suit by William E. Blake and Willie Mallory Chamber- 
lain, exécutons of Frank W. Chamberlain, deceased, against the Fore- 
man Bros. Banking Company and others. On motion to dismiss. Mo- 
tion sustained. 

William E. Blake and Willie Mallory Chamberlain, both citizens and rési- 
dents of Burlington, lowa, and executors of the last will and testament of 
Frank W. Chamberlain, deceased, brought this action against Foreman Bros. 
Banking Company, an Illinois corporation, with its principal place of busi- 
ness in the city of Chicago, Jacob J. Shubert, a résident and citizen of New 
York City, and John Cort, a résident and citizen of the state of Washington. 
The bill charges that Frank W. Chamberlain in his lifetime owned certain 
theater properties, some having a charter from Illinois and some from other 
States, which he sold to the défendants Shubert and Cort. The method of 
sale was to deposlt wlth Foreman Bros. Banking Company, as trustée, the 
stock in the several theater corporations, to be held by it as security for the 
unpaid balance of the purchase priée. The stock was duly indorsed, and 
ample power was conferred upon the trustée to sell in case of default. 

Under the contract $22,500 was to be and was paid by the défendants on 
August 1, 1910, and after that $150,000 was to be paid in ten equal install- 
ments of $15,000 each, payable annually, beginning August 1, 1911; the de- 
ferred payments to bear Interest at the rate of 5 per cent, per annum. The 
interest payments for 1911 and the $15,000 due on August 1, 1911, were paid. 
Nothing bas been paid under the contract since that date. The contract con- 
tained the following clause: "Said flrst and second parties further covenant 
and agrée that ail said aforementloned properties, stocks, and leases acquired 
by the parties of the second part hereto under and by virtue of said contract, 
dated June 18, 1910, may be by the said party of the second part assigned 
and transferred to a corporation to be organized under the laws of the state 
of New York, which corporation shall hâve a capital stock of two hundred 
fifty thousand dollars ($250,000), and immediately upon such corporation be- 
ing organized, and assuming this agreenient and the agreement of June 18, 
1910, and executing an agreement so to do, then and in that event, by virtue 
of the said agreement so to be executed by such corporation, the parties of 
the second part hereto shall ipso facto be released from any llabilities or 
obligations hereunder, and said corporation shall thereupon be bound by each 
and every of the terms, covenants, and conditions of this agreement, and the 
said agreement of June 18, 1910, as though it, the said' corporation, had orig- 
inally been named as the party of the second part hereto, and in the said 
agreement of June 18, 1910, in the place and stead of the parties of the sec- 
ond part heretobefore mentioned." 

In June, 1912, there was organized, under the laws of the state of New 
York, a corporation knoven as the "Western Theaters Limited Company," 
with an authorized capital stock of $250,000, and with authority to begin 
business on the payment of $1,000 of the capital stock. The bill charges that 
the four incorporators were the agents and attorneys of Shubert and Cort, 
or in some way attachés of their office. After the incorporating of the West- 
ern Theaters Limited Company, the défendants Shubert and Cort repudiated 
any further liability under the contract. The bill charges that the new Com- 
pany was incorporated by Shubert and Cort solely for the purpose of escap- 
ing liability under their contract. 

The défendants Cort and Shubert hâve entered spécial appearances, and 
laoved to dismiss for the following reasons: (1) That the court Is without 

*For other cases see same topic à ! numbbb in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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jurlsdictloa over the nonresldent défendants, because there Is no property 
wlthln the Northern district of Illinois to whlch the complalnants assert a 
légal or équitable lien or clalm. (2) That the Western Theaters Limited 
Company la an Indispensable party. (3) That there is no equity in the bill. 

Caruthers Ewing, of Memphis, Tenn., and Howe, Fordham & Vas- 
en, of Chicago, 111., for plaintiffs. 

Mayer, Meyer, Austrian & Platt, of Chicago, III., for défendants. 

CARPENTER, District Judge (after stating the' facts as above). 
[1] Considering the pertinent questions as if ail of the corporations 
involved were incorporated in states other than Illinois, I am of the 
opinion that stock certificates such as are described in the bill in this 
case, when properly indorsed and delivered as security to a résident 
trustée, with power ôf sale in case of default in the trust agreement, 
are property within the définition of section 57 of the Judicial Code, 
conferring jurisdiction upon this court. Such stock certificates were 
intended as property, endowed with ail the characteristics of property, 
and regarded as such by the parties and by the business community. I 
agrée fully with the reasoning of the court in Simpson v. Jersey City 
Contracting Co., 165 N. Y. 193, 58 N. E. 896, 55 L. R. A. 796, and 
Merritt v. American Steel Barge Co., 79 Fed. 228, 24 C. C. A. 530. 
The case of Chase v. Wetzlar, 225 U. S. 79, 32 Sup. Ct. 659, 56 L,. Ed. 
990, does not announce a contrary rule. 

[2] The clause in the contract which permits an assignment of the 
contract to a New York corporation having a capital stock of $250,- 
000 I believe indicated an intention of the parties to allow the trans- 
fer only to a corporation which had its capital stock of $250,000 ac- 
tually paid in, or for the payment of which some responsible person was 
liable. Otherwise, the assignment clause in the contract wî)uld seem 
foolish. 

[3] As to the requirement in section 57 of the Judicial Code as to 
service of the warning order upon the trustée: It is not necessary 
that such service be made, where the trustée is within the jurisdiction 
of the court and duly served with a subpœna to appear, as was donc 
in this case.' 

[4] The Western Theaters Limited Company is not made a party 
to the bill. This I regard as a fatal defect. The Theaters Company is 
an indispensable party. It may be thoroughly responsible and interest- 
ed in the exécution of the contract, and may désire to make the pay- 
ments and accept the benefits of it. 

The motion to dismiss, therefore, must prevail, and the bill will be 
dismissed, with leave to the complalnants, if they see fit, to amend the 
bill within 30 days ; and it is so ordered. 
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THE CAIiCIUM. 

(District Conrt, W. D. Washington. N. D. April 28. 1914.) 

Salvage (§§ 7, 31») — Service Bntitled to Compensation — Rescdis or Ckew 

AND TOW OP BUENIKG TUO. 

The rescue in Puget Sound by a power schooner of the master and crew 
of a hurning tug and of a barge in her tow. worth wlth cargo $3,100, 
held a salvage service, and an award of $300 made therefor; it appear- 
ing that the salving schooner incurred little or no risk, and that there 
was other assistance near which made certain the rescue of the men. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §§ 13, 16, 26, 75-77 ; 
Dec. Dlg. 18 7, 31.*] 

In Admiralty. Suit by F. B. Hursley, managing owner of powei 
schooner West Coast, against the tug Calcium and barge Roche Har- 
bor. Decree for libelants. 

Moncrieffe Cameron and James B. Metcalfe, both of Seattle, Wash., 
for libelants. 
Kerr & McCord, of Seattle, Wash., for claimants. 

NETERER, District Judge. On the morning of August 7, 1913, 
at 6:30 o'clock, while the tug Calcium and scow Roche Harbor, No. 

, was on a voyage f rom Seattle to Roche Harbor, in the waters 

of Puget Sound, and when a short distance from shore at Camano 
Island, was suddenly discovered to be on fire. The tug West Coast, 
on a voyage from Richardson with a cargo of salmon, bound to Ever- 
ett, went to her rescue; the flames being visible along the pilot house 
on the tug. The West Coast approached the stern of the tug Calcium 
on the windward side, and rescued the fireman, an engineer, and boy, 
Richard De Mode, who was the master's guest, and then withdrew 
from the burning tug a short distance and lowered a skifï, about 15 
feet long and 4 feet beam, and brought the captain, the cook, and 
the deckhand, who had taken refuge by hanging on the anchor chain, 
to the West Coast. When the fire was discovered on the Calcium, 
the power of its engine was eut ofï and the tug headed for shore. 
The tug had stopped when the crew was taken from her. For some 
reason, not disclosed, the tug started to go around in a "circle about 
a mile long." Captain Sudlow, who had in the meantime boarded 
the scow, seeing the Calcium headed that way, called to Captain Hur- 
sley of the West Coast to pull the scow out of the way. Before this 
could be done the burning tug hit the scow at an angle and glanced 
off. The scow was then moved about 150 yards and anchored; the 
anchor being loaned for the purpose by the West Coast. The burn- 
ing tug had bègun its second circuit in a smaller circle, when at Captain 
Sudlow's request the West Coast went to within about 40 feet of 
her, and Captain Sudlow and his deckhand from the small boat or 
skiff made a line f ast to the anchor chain hanging over the boat. When 
the West Coast started to pull, the impact drew the anchor over- 
board, and it went to the bottom of the sound, whereupon Captain 
Sudlow said: "She is anchored now, and you cannot do anything 

•For other cases see same topic & { kcmbsb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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more." The condition of the weather was fine. There was a light 
breeze from the westerly, and the tide had been at flood about 2V2 
hours. About halfway between Camano dock and Utsalady dock lives 
W. A. Knox, a fisherman, who saw the forecastle aflame and the 
tug turn towards the beach. He immediately jumped into his boat 
and went to the rescue. When he was within 300 f eet, he saw the West 
Coast approach and did not proceed any further. 

The West Coast is 65 feet long, 15 feet and 4 inches beam, and 
about 8 feet depth, and is run by gasoline power. The gasoline tank 
holds 1,200 gallons, and is located forward of amidship. There were 
about 900 gallons in the tank at the time. The forward part of the 
tank is about 18 feet back of the bow of the boat. It had on board 
a cargo of salmon, valued by the captain at $2,000. The front end 
of the hold is 27 feet back from the stem. The Calcium was 58 
feet long, 91/2 feet draft, was an oil burner, and had on board master, 
engineer, deckhand, cook. fireman, and boy, De Mode, and about 70 
barrels of oil. The bow of the West Coast, when taking a portion of 
the crew from the Calcium, was about 15 to 18 feet from the oil tank 
of the Calcium. The West Coast is owned by F. B. Hursley and E. 
M. Hursley, and chartered by the Everett Packing Company. On 
the West Coast, in addition! to the crew rendering assistance, was 
Jack Lundey, intervening libelant in this case. It is stipulated that 
the value of the property salved is $3,161.06. On November 22, 1913, 
after filing of the libel herein, there was filed in the office of the 
clerk of this court a "notice of tender" of $300 "in fuU settlement of 
ail claims," etc., with an acknowledgment of service by libelants' proc- 
tors November 10, 1913. No money is on deposit in the registry of the 
court, nor is any tender pleaded. The tender is mentioned in the argu>- 
ment of counsel. 

A careful reading of ail of the évidence in this case convinces me 
that the services rendered by libelants should be considered a salvage 
service. While the crew or property salved might not hâve been lost, 
but for such services, the attendant circumstances as disclosed by 
the évidence show that the services should be compensated in a sum 
exceeding the actual value of the services rendered. The service is 
not of as high order as counsel for libelants urge upon the court. 
None of the libelants left the West Coast. No risk was incurred by 
them with the ptoperty, nor in attempting to tow the burning tug, 
other than such danger as such proximity of gasoline in the tank of 
the tug might entail, and from the évidence no danger is made to ap- 
pear. AU of the lines were placed upon the scow and the burning 
tug by the master of the burning tug and his deckhand. The risk was 
taken by them in the rescue of the property after they were taken 
from the burning tug. There is évidence of the présence of other 
assistance which undoubtedly, from the testimony disclosed in the 
case, would hâve rescued the men, and this is an important élément to 
be taken into considération. The Boyne (D. C.) 98 Fed. 444. 

After considération of ail of the circumstances as disclosed by the 
évidence, I think that $300 will be a libéral allowance to the libelants. 
Spreckles v. The Brussels (D. C.) 38 Fed, 528; The Elmbank, 69 
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Fed. 104, 16 C. C. A. 164; The Florida (C. C.) 22 Fed. 617; The 
America (D. C.) 136 Fed. 510. This is practically 10 per cent, of 
the property sàlved. This is to be divided, three-fourths to the tug 
West Coast, and one-fourth between the master and crew and Jack 
Lundey, the intervening libelant; this to be divided equally between 
ail of the parties. 
A decree may be submitted. 



DUPLEX METALS CO. v. STANDAKD UNDERGROUND CABLE CO. 

(District Court, W. D. Pennsylvanla. November 23, 1914.) 

No. 66. 

1. COSTS (§ 154*) DiSBUESEMENTS — DEPOSITIONS CONSULAB FEES. 

Where both parties stipulated for the taking of certain testimony 
abroad before the United States consul, instead of a commissioner, the 
court, on a return of the dépositions with a charge at the rates prescribed 
by the officiai tarife of American consular fées, could not disallow any 
part thereof as either improper or excessive. 

[Ed. Note.— For other cases, see Costs, Cent DIg. §§ 596-604 ; Dec. Dlg. 
§ 154.*] 

2. Costs (§ 178*) — Disbiibsements — Photo-Lithoqbaphs op Exhibits. 

A charge for photo-llthographs of exhibits for the records Is a proper 
disbursement, and allowable as a cost Item. 

[Ed. Note.— For other cases, see Costs, Cent Dig. §§ 708-711 ; Dec. Dig. 
§ 178.*] 

In Equity. Suit between the Duplex Metals Company and the Stand- 
ard Underground Cable Company. On plaintiff's exception to the tax- 
ation of costs. Overruled. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for plaintiff. 
Christy & Christy, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This matter cames before the court upon ex- 
ceptions on the part of the plaintifï to taxation of costs. Objection is 
made to the allowance of $431.60, which appears to bave been paid to 
Frank H. Mason, American consul gênerai at Paris, before whom cer- 
tain testimony was tal-cen in pursuance of a stipulation entered into by 
the parties. The stipulation provided that the testimony of three wit- 
nesses might be taken — 

"before the United States consul at Paris, or his deputy, at the consulate, or 
at such other place In Paris as. said consul, or his deputy, may deslgnate, or 
as may be determined by agreement of the counsel representlng eomplainant 
and défendant in the taking of sald testimony ; that such testimony shall be 
taken in the English language, so far as possible; that the questions and an- 
swers may be propounded and given viva voce, and be recorded stenograph- 
ically or by typewriter, as the said counsel shall at the time agrée ; and that, 
in case the services of an interpréter may become necessary, such person as 
may be agreed upon by sald counsel shall act in such capaclty, or, in the 
event of the inability to so agrée, then such person as may be selected by the 
consul or his deputy." 

[ 1 ] The parties to this suit, having agreed by their counsel as to the 
officer before whom the dépositions should be taken, by implication 

•For oUier c&ses see aame topic & § numbeb in Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexes 
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agreed that the lawful fées of such officer should become part of the 
costs in the case. It is insisted now on the part of the complainant that 
the officer before whom the testimony was taken was acting as a com- 
missioner, and was theref ore only entitled to the fées allowed commis- 
sioners for like sen,'ices. Unfortunately for the exceptant, the officer 
before whom the testimony was taken was acting in his officiai capac- 
ity as a consular représentative of the United States, and as such was 
required to charge and.receive lawful fées for the services performed 
by him. 

By section 1750 of the. Revised Statutes (Comp. St. 1913, § 3211) 
such consular officer was authorized to perform the services rendered 
in this case, and by that section protection was given to the parties 
against perjury by any of the witnesses, and protection was afforded 
by the provisions in that section for the admission in évidence of any 
document having the seal or signature of such consular officer. The 
fées established by law for consular services, and not the fées estab- 
lished by law for the services of an ordinary commissioner to take testi- 
mony, must control. The officer before whom the testimony was taken 
gave a receipt in which he states that his charges were "at the rates 
prescribed by the officiai tariff of American consular fées." In view of 
a certificate to that effect, this court cannot say that the fées are im- 
proper or excessive, there being no other évidence to the contrary. 

Inasmuch as this court cannot control or -change the officiai tariff 
of American consular fées, the first exception must be dismissed. 

[2] As to the second exception, which was to an item of costs as 
taxed to Norris, Peters & Co., for reproduction of records, $6.50, so 
far as appears, this item was for photo-lithographs of exhibits for the 
records. It bas long been the practice of this court to allow the cost 
of thèse reproductions, which are made for the records, as being the 
j.iiost convenient way and the least expensive way of prepa.ring them for 
the court. The second exception must be dismissed. 



ARCHBALD v. UNITED STATES. ; 

(District Court, M. D. Pennsylvania. October Term, 1914.) 
No. 629. 

1. JUDGES (I 22*) — EXPENSB ALLOWANCE OF CpMMEECE COURT JUDGES. 

The provision of Judiclal Code (Act Marcli 3, 1911, c. 231) § 200, 36 
Stat. 1146, that "each of the judges during the period of his service in 
the Commerce Court shall, on account of the regular sessions of the court 
being held in the city of Washington, recelve in addition to his salary as 
Circuit Judge an expense allowance at the rate of one thousand five hun- 
dred dollars per annum," was not repealed by the failure of Congress to 
make an appropriation for the payment of such allowance after August 
24, 1912, and the United States is liable to a judge for the amount ac- 
crued thereunder during the time of his subséquent service as a member 
of the court. 

[Ed. Note.— For other cases, see Judges, Cent. Dig. §§ 7S-88, 179 ; Dec. 
Dig. § 22.*] 

*For otber cases see same toplo & i nvmbbb in Dec. & Am. Dtgs. 1907 ta date, & Rep'r Indexes 
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2. CouBTs (S 302*) — Jttbisdiction of Fedebal Disteiot Couet — Olaims 
Aqainst United States. 

A suit by a judge to recover such allowance is not within Judicial Code 
(Act March 3, 1911, c. 231) § 24, par. 20, 36 Stat 1093 (Comp. St. 1913, 
I 991 [20]) which excepts from suits against the United States of which 
the District Courts are glven Jurisdiction "cases brought to recover fées, 
salary or compensation for officiai services of officers of the United 
States," and may be malntained In a District Court 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 843, 986; Dec. 
Dig. i 302.*] 

At Law. Action by R. W. Archbald against the United States. 
Judgment for plaintiff. 
See, also, 217 Fed. 165. 

R. W. Archbald, Jr., of Philadelphia, Pa., for plaintiff. 
Rogers L. Burnett, U. S. Atty., of Scranton, Pa. 

WITMER, District Judge. This case coming on to be heard on 
the proofs and allégations of the parties, and the plaintiff having 
established his claim by proof satisfactory to the court, the following 
f acts are f ound from the évidence : 

Facts. 

(1) The full name of the petitioner is Robert Wodrow Archbald, 
and he résides in the city of Scranton, county of Lackawanna, and 
said State of Pennsylvania. 

(2) On December 12, 1910, Hon. William H. Taft, Président of 
the United States, appointed the petitioner additional United States 
Circuit Judge from the Third Circuit, under and in accordance with 
the provisions of Act June 18, 1910, c. 309, 36 Stat. 539, commonly 
known as the "Commerce Court Act," and designated him to serve 
in the said Commerce Court for the term of four years, and on Jan- 
uary 31, 1911, the said appointment was duly confirmée! by the Sen- 
ate of the United States, and the petitioner was thereupon commis- 
sioned as such Circuit Judge. 

(3) On February 1, 1911, the petitioner took the required oath of 
office and thereupon entered upon his duties as additional United 
States Circuit Judge and Associate Judge of the said Commerce 
Court, and continued to perform the said duties until January 13, 
1913,- when he was impeached and removed from said office of Cir- 
cuit Judge. 

(4) It is provided by the first section of the said Commerce Court 
Act that each of the judges during the period of his services in the 
Commerce Court shall, on account of the regular sessions of the 
court being held in the city of Washington, receive, in addition to 
his salary as Circuit Judge, an expense allowance at the rate of $1,- 
500 per annum. 

(5) The expense allowance of the petitioner as judge of the Com- 
merce Court was paid up to August 24, 1912, but not after that; 
Congress having made no appropriation to pay such allowance to 
any of the judges beyond that time. 

•For other cases see same topic £ S numbeb in Bec. & Am. Dlgs. 1907 to date, & Rep'r ludexea 
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(6) The amount of the expense allowance of the plaintiff from Au- 
gnst 24, 1912, to and including January 13, 19.13, at the rate of $1,500 
per annum, is $583.45. 

The conclusions of the court upon the questions of law involved in 
the case are as follows: 

Law. 

[1] 1. The provisions of the Commerce Court Act with regard to 
the expense allowance of $1,500 per annum to each of the judges was 
not repealed, and remained in force during the time that the peti- 
tioner was a judge of the said court. 

2. The petitioner having served as a judge of the Commerce Court 
until he was removed from office on January 13, 1913, was entitled to 
be paid the said expense allowance up to that time. 

3. The failure of Congress to make an appropriation to pay the 
expense allowance to the judges of the Commerce Court beyond Au- 
gust 24, 1912, did not repeal the provisions of the Commerce Court 
Act with regard thereto. United States v. Langston, 118 U. S. 389, 
6 Sup. Ct. 1185, 30 L. Ed. 164; United States v. Vulte, 233 U. S. 
509, 34 Sup. Ct. 664, 58 L. Ed. 1071. _ 

[Z] 4. This court has concurrent jurisdiction with the Court of 
Claims of cases of this kind by virtue of section 24, paragraph 20, 
of the Judicial Code, this not being a suit to recover fées, salary, or 
compensation for officiai services. United States v. Swift, 139 Fed. 
225, 71 C. C. A. 351; Benedict v. United States, 176 U. S. 357, 20 
Sup. Ct. 458, 44 L. Ed. 503. See, also, opinion in this case overruling 
demurrer to pétition, 217 Fed. 165. 

5. This, being the district of the petitioner's résidence, is the proper 
district in which suit should be brouê:ht (Act March 3, 1887, c. 359, 
§ 5, 24 Stat. 506 [Comp. St. 1913, § 1575]); this section of the Act 
of 1887 not having been repealed by the Judicial Code. 

6. The plaintiff is entitled to judgment for $583.45, and to recover 
the fées paid the clerk as costs. Act March 3, 1887, c. 359, § 15, 24 
Stat. 508 (Comp. St. 1913, § 1143). 

And now, to wit, December 5, 1914, the clerk is directed to enter 
judgment against the défendant and in favor of the plaintiff for the 
sum of $583.45, with costs. 
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MTÎEELING & L. E. E. CO. et al. v. C.VRPENTER et al. 

(Circuit Court of Appeals, Sixth Circuit November 6, 1914.) 

No. 2426. 

1. Carriees (§ 66*) — Means of Transportation — Implied Conthacts — Re- 
organieation of corporation. 

A railroad Company, owning the controlling Interest in a coal Company, 
which was insolvent and in the hands of a receiver, devised and proposed 
and carried out a plan of réorganisation, which involved (1) the ac- 
quirlng of the property by a commlttee of bondholders through foreclo- 
sure sale, and ita transfer to a new company organized by the railroad 
Company ; (2) the Issuance by the new Company of obligations to be pald 
within 10 years to take up receiver's certilieates and other indebtedness 
prior in lien to the bonds, and also bonds to the old bondholders to the 
amount of 75 per cent, of their former holdings ; (3) a lease of the prop- 
erty for 10 years providing that the lessee should mine not less than 
700,000 tons of coal per year and pay a flxed royalty thereon ; (4) a con- 
tract between the railroad company and the coal company, by which the 
former agreed to pay to the coal company a stated sum per ton on ail 
coal shipped by the latter, to be applied to the payment of the prior lien 
obligations until both ïnterest and principal should be discharged, in 
considération of which it was to hâve ail of the stock of the coal com- 
pany. The mortgage securing such obligations and the bonds provided 
that the royalties under the lease should be applied to the payment of 
interest on the bonds and in creating a sinklng fund for payment of the 
principal, any surplus to be applied to the prior lien obligations. Under 
such several contracts, If the minimum quantity of coal ouly was mined, 
the coal company would hâve sufflelent income to meet ail such require- 
ments, with a small surplus. During the first two years the lessee mined 
more than the required minimum, but thereafter much less, because of the 
failure and refusai of the railroad company to furnish sulliclent cars, there 
belng no other means of shipment. The lessee was able and desired to 
mine the minimum or more each year, and obtained and furnlshed to 
the company additional cars, which it diverted to other uses. The coal 
company had no independent existence; its officers and direetors being 
officers and employés of the railroad company, which controlled ail of its 
actions. Eeld, that as the reorganization plan was that of the railroad 
company, in reliance on which the lease had been made and the bond- 
holders had scaled their holdings, its contribution agreement, by which 
the prior lien obligations were to be paid, was based on a valuable con- 
sidération and valid ; that as the success of the plan and the solvency of 
the coal company dependcd entirely on the production of at least the 
minimum quantity of coal named, as was understood by ail of the parties, 
which again depended upon the car supply, there was an implied contract 
on the part of the railroad company to furnish the cars required, on which 
the bondholders had a rlght to rely, and that the railroad company was 
liable for ail loss sustained by them by reason of Its failure to do so. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 221; Dec. Dig. 
§ 66.*] 

2. Contracts (§ 168*) — Construction and Opération — Implied Conditions. 

The circumstances surrounding an express contract ancJ what is to be 
performed under it may raise implied incidental agreements not directly 
involving the subject-matter expressly agreed upon. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 751 ; Dec. Dig. 
{ 168.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 F.— 18 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; William I,. Day. 
Judge. 

Suit in equity by E. E. Carpenter, Franklin Léonard, Jr., and Joseph 
T. McCaddon against the Wheeling & Lake Erie Railroad Company, 
W. M. Duncan, its receiver, and others. Decree for complainants, and 
défendant Railroad Company and its receiver appeal. Modified. 

The Wheeling & Lake Erie Eailway Company, a corporation of Ohio, own- 
ing a large paft of the stock of the Wheeling, Lake Krie & Pittsburgh Coal 
Company, a corporation of Ohio, controlled It as a subsidiary company, and 
through It had carried on the business of mining coaL Both were in the 
hands of the same receivers. The railway company was reorganized in 
1900, under the name of the Wheeling & Lake Erie Eailroad Company, a cor- 
poration of Ohio. The lands of the coal company, containing coal mines, were 
adjacent to the railroad, which furnished the coal's only outlet. The receiv- 
ers operated the coal mines. M. A. Hanna & Co. were sales agents for the re- 
ceivers, and continued as such until January, 1902. There were outstandhig 
against the coal lands a mortgage made by the coal company securing some- 
thing less than ?1,000,000 of bonds, and receivers' certiflcates and other debts 
prier to the bonds, the exact amount of which does not clearly appear. 

January 25, 1897, an agreement providing for a complète plan of reorganiza- 
tion of the coal company was made between a committee of the bondholders, 
the Mercantile Trust Company and such bondholders as might deposit their 
bonds with the trust company for the purpose. AprU 11, 1900, the bondhold- 
ers' committee submitted to the bondholders a plan of reorganization, and 
with It a circular of date April 19, 1900, prepared after consultation with rep- 
résentatives of bondholders and "varions interests concerned." Thèse inter- 
ests were M. A. Hanna & Co., who were selling the coal mined by the re- 
ceivers, and the railroad company, which controlled the mines and trans- 
ported the coal. 

The committee advised the bondholders of their bellef that they had de- 
vised a method by which the necessary moneys could be raised and the future 
of the company made secure, which should be satisfactory to ail the bond- 
holders. The information in the circular to that end was: 

"1. The moneys necessary to pay receivers' obligations and expenses for 
foreelosure and reorganization are provlded for la this plan by the issue of 
temporary prier lien obligations, the payment of which is to be in large part 
made and In effect is to be guaranteed by the Wheeling & Lake Brie Eail- 
road Company. 

"2. The committee hâve now practical assurance that the moneys required 
to pay interest on the new issue of bonds, together with sinking fund, taxes, 
etc., can be raised by means of a lease of the mines to responsible parties, on 
a royalty of 6% cents per ton on the amount of coal mined, with a guaranty 
of a minimum ontput of seven hundred thousand tons each year." 

It was further sald in the circular: 

"In considération of the large contribution to be made by the railroad com- 
pany tp the amount necessary to pay the receivers' obligations and the ex- 
penses of foreelosure and reorganization, the total of which it is estimated 
will be from $175,000 to $180,000, the capital stock of the new company, ex- 
cept so much of it as the committee in its discrétion shall see fit to use in 
discharging the floating debt of the coal company, is to be turned over to the 
railroad company. 

The expected minimum Income of the new com- 
pany under the proposed lease is Ç45,500 00 

The interest on the proposed new bonds, $634,500, 
at 4 per cent $25,380 00 

The amount for sinking fund 10,000 00 

Estimated amount for taxes, etc. 7,000 00 42,380 00 

Surplus $3,120 00 
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"It Is expected that this surplus, together with the contributions from the 
rallroad company, wlU care for the Interest on the prier lien obligations, and 
in a few years discharge them entirely, leavlng the new bonds an absolute 
flrst lien upon the property. It is also expected that the output of the mines 
will be considérable in excess of the minimum to be stipulated for in the 
lease, in whlch case the payment of prior lien obligations will be propqrtion- 
ately Sastened. * * * In order to bring the interest charges of the new 
Company within the Income which is expected to be assured under this plan, 
it has been necessary to give to the bondholders 75 per cent, only of the face 
of their présent holdings ; but inasmuch as the new bonds will hâve the pros- 
pect of a regular income, as well as the advantage of a sinking fund, it is be- 
lieved that the resuit to the bondholders will be better than that attalnable 
by any other method which the committee can devise." 

The plan, of great length and amplification of détail, was. In substance, 
that the foreclosure of the mortgage be brought about; the property bought 
in for the bondholders and paid for by the bonds pro tanto ; a new corpora- 
tion organized under the name of the Plttsburgh, Wheellng & Lake Erie Coal 
Company to take over the property; the issue of prior lien obligations at 5 
per cent., maturing in 10 years, due July 1, 1911, not to exceed $200,000, to dis- 
charge obligations prior to the bonds, and $634,000 In mortgage bonds at 4 
per cent, payable semiannually, due in 30 years from date, subject to the prior 
lien obligations, and $1,250,000 in stock. ïhe provisions for the payment of 
prior lien obligations were: 

"1. By applying thereto the surplus earnings of the new company, after 
paying or settlng aslde the sums required for the pajonent of the semiannual 
interest upon the said mortgage bonds and for maintainlng the yearly sink- 
ing fund. • * • 

"2. By the contribution by the Wheellng & Lake Erie Rallroad Company ta 
the said new company towards the payment and discharge of said prior lien 
obligations of a sum equal to one cent upon each ton of coal produced by the 
mines of the new company and transported upon or over the road of said rall- 
road company for the flrst year after the date of said prior lien obligations ; 
the contribution by said rallroad company for the next succeedlng year, for 
the same purpose, of a sum equal to two cents upon each ton of coal so pro- 
duced and transported ; and by the contribution by said rallroad company for 
each year thereafter, for the same purpose, of a sum equal to three cents per 
ton upon each ton of coal so transported, until the entire principal and inter- 
est of such prior lien obligations hâve been pald and discharged — it belng un- 
derstood that said rallroad company shall not be required to make any con- 
tribution to the new company upon the coal produced by said new company 
and purchased from It by the rallroad company for the latter's own use and 
consumption. • • • The contributions of said rallroad compkny to said 
new company towards the payment and discharge of said prior lien obliga- 
tions as aforesald are to be provlded for and made effective by such agree- 
ments with or guarantles executed by the said rallroad company as the com- 
mittee and their counsel shall détermine." 

Provision was made for securing the prior lien obligations and bonds by 
mortgage ; the rlght of enf orcing the security to be glven to the holders of 
either class of obligations; the mortgage to provide also for the establish- 
ment of a sinking fund from the earnings of the new company of $10,000 an- 
nually, whlch was to be used In the purchase of additlonal coal lands, or in 
the purchase and retirement of the bonds on allotment. The committee in 
their discrétion were to use the preferred stock in settllng prior clalms, and 
any of such stock not so used and ail the common stock were to be delivered 
to the rallroad company in considération of the contribution agreement "based 
upon the amount of coal produced by the new company and transported by 
the said rallroad company upon or over its rallroad." 

The minutes of the reorganizatlon committee of a meeting at New ïork 
August 16, 1901, show that ail the outstandlng bonds had been deposited with 
the committee, except 2 ; that the mortgage upon the property of the Wheel- 
lng, Lake Erie & Plttsburgh Coal Company had been foreelosed, and the same 
had been purchased on behalf of the committee for the upset prlce of $350,000 
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and the assumptlon of thc recelvers' liabillties; that a new company had been 
formed in Ohio, to be called the Pittsburgh, Wtoeellng & Lake Erie Coal Com- 
pany, and that the papers had ail been prepared for the transfer of the prop- 
erty so purchased on behalf of the commlttee to the new coal company ; that 
a mortgage by the new company to the Mercantile Trust Company, to secure 
the bonds and prior lien obligations, was to be made iinder the plan of re- 
organîzation ; that a lease of the mine had been agreed upon to the Wheeling 
& Lake Erle Coal Mining Company, guarauteed by M. A. Hanna & Co., on a 
royalty of 6^,^ cents a ton, the lessee agreeing to pay on not less than 700,000 
tons each year ; that an agreement had also been entered into between the 
new company and the Wheeling & Lake Erie Railroad Company for a contri- 
bution to be mode by the latter upon each ton of coal transported by the rail- 
road, in accordance with the tenus of the plan; that thèse papers had not 
yet been delivered, awaiting the completion of another agreement between 
the railroad company and the Wheeling & Lake Erie Coal Mining Company, 
which latter agreement was expected to be consummated the présent week. 
^This agreement was for fuel coal.) 

Thereupon it was resolved, among other thlngs. In substance, that the ehalr- 
man cause to hâve completed and delivered the necessary papers to carry out 
the transfer of the property to the Pittsburgh, Wheeling & Lake Erie Coal 
Company, theretofore formed, and to recelve from it the prior lien obliga- 
tions, bonds, and stock pursuant to the plan. And from the minutes it ap- 
pears further: 

"During the considération of the foregoing resolution the following tele- 
gram was received, and ordered to be placed on file: 

"Cleveland, Ohio, Aug. 15, 1901. 

"A. W. Krech, Mercantile Trust Co., New York: Hâve just had conférence, 
at which were présent Herrick, Squires, Hanna, Blicltensderfer, and myself, 
and we hâve arrangea fuel matter satisfactorily. Hanna says that lease will 
be exeeuted this afternoon, so the reorganization committee can go ahead. 

"J. Ramsey, Jr." 

Ramsey was the président of the railroad company. Krech was an olBcer 
of the Mercantile Trust Company and secretary of the committee, and an of- 
flcer of the railroad company. In June the railroad company, through its 
agents and employés, had organized the Pittsburgh, Wheeling & Lake Erie 
Coal Company, with a capital stock of $1,250,000, to take over the property 
of the old coal company. No money was paid in, except $12,500 — doubtless 
used for expenses. And the Wheeling & Lake Erie Coal Mining Company was 
created by M. A. Hanna & Co. to mine the coal. 

At a meeting of the directors of the new coal company, who were also its 
incorporators and employés of the railroad company an ofiCer was made by 
one of them proposing to cause to be conveyed to the new coal company the 
old company's property recently sold on foreclosure, and to procure acceptance 
by the coal mining company of a lease of the property from the new coal com- 
pany for the term of 10 years from July 1, 1901, on a royalty of 6% cents per 
ton mined and removed from the property, a minimum of 700,000 tons per 
annum to be mined. He also proposed to procure a contract for the new coal 
company with the railroad company whereby the railroad company would 
contribute toward tho payment of the prior lien obligations (setting forth the 
manner of contribution described in the plan), for ail of which he, or his 
norajnee, was to recelve ail of the capital stock, $200,000 in prior lien obli- 
gations, and mortgage bonds hereinbefore described. 

The proposition provided for a mortgage from the new coal company to the 
Mercantile Trust Company to secure the prior lien obligations and the bonds, 
and the use by the coal company of the prior lien obligations and the bonds 
for the purpose of carrying out the reorganization, and on acceptance a deed 
was to be glven the new coal company. The proposition was accepted, and 
the railroad company entered into an agreement July 1, 1901, with the coal 
company and the Mercantile Trust Company, as trustée (after reciting, among 
other thing.s, that "said plan of reorganization was adopted and ail proceed- 
ings thereunder had upon the assurance duly given by the railroad company 
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that It would exécute and deliver an agreement to the tenoi- and effect 
hereof"), to pay to the trustée the contributions upon the amount of coal 
mined by Hanna & Co.'s mining company and transported by the railroad (as 
set forth in the plan), and that its contributions should be used by the trustée 
in payment of principal and interest of the prlor lien obligations, and that 
"when the same shall hâve been paid and discharged in full the obligations of 
the railroad company to make the payment aforesaid upon each ton ofcoal 
produced and transported as aforesaid shall eease and détermine." The coal 
company on its part agreed, until those obligations shonld be fully paid, to 
pay each year to the trustée ail the surjilus earnings of the coal company in 
aceordanee with article IV of the mortgage to the trustée, to which further 
référence will be made. 

July 1, 1901, the railroad's new coal company and Hanna & Co.'s mlnlng 
company entered into an agreement of lease, the terms of which were guaran- 
teed by Hanna &, Co., by which the mining company agreed to mine and re- 
move from the coiil lands at least 700,000 tons ahnually, and to pay for each 
ton so mined and removed the sum of 6% cents as royalty to the coal com- 
pany, and, if the coal were not mined, to pay royalty at the same rate, and 
agreed to pay ail the taxes on personalty and to do many other things. The 
railroad company admits that it was the "real lessor" in this lease. 

The mortgage sècuring the prior lien obligations and the bonds is of great 
length. It recites that its purpose is to secure the payment of the principal 
and interest of the prior lien obligations as a paramount lien and the prin- 
cipal and interest of the mortgage bonds; and for the further security for 
the payment of the prior lien obligations, the mortgagor agreed (article IV) 
to pay annually to the trustée ail of its surplus earnings, and (article VI) to 
establish a sinking fund of $10,000 annually to be applied to the payment of 
mortgage bonds on allotment as far as the money would go. And the mort- 
gage further provlded (articles VII and X) that until default be made the 
coal company (the mortgagor), its successors or assigns, "shall be permitted to 
remain in the actual possession and enjoyment of ail and singular the prop- 
erty herein conveyed, or intended so to be, and of the revenues and income 
thereof, using the same, developing and operating the mines contained and to 
be contained within the lands and premises hereinbefore described, removing 
the coal therefrom, and selling and disposing thereof in the same manner as 
though this indenture was not made," and that in case of default the mort- 
gagee was glven the right of entry and to operate the mines and conduct the 
business, etc., and "also to collect and receive ail the revenues, income, In- 
crease, rents, issues, and profits of the same. * • • " 

One other written agreement complètes the list In the railroad's agree- 
ment to contribute, it was provlded that there should be no contribution for 
coal used and consumed by it. Inasmuch as the railroad's coal company was 
a company on paper and the mines were to be operated by the mining com- 
pany, an agreement was entered into between the railroad company and 
Hanna's minlQg company, by which the railroad could get coal for its own 
use and consumption. This was made August 15, 1901, the same day the 
telegram was sent by Ramsey to Kreeh, and in it the railroad company (after 
reclting that Hanna & Co. were the sales agents of the mining company 
and that the railroad company was interested in the property and desirous of 
having it worked to its capacity, and of obtaining ail coal mined therefrom 
for transportation over its road, except so much as it desired to use for its 
own fuel), agreed that the mining company would, for flve years, sell, and 
the railroad company would buy, certain coal for fuel to be delivered at the 
mines of the mining company, and provision was made for renewal for an ad- 
ditional five years, "conditioned that the Wheeling & Lake Erie Coal Mining 
Company, its successors and assigns, shall mine at least the minimum ton- 
nage of 700,000 tons per year provlded for in its lease from the Pittsburgh, 
Wheeling & Lake Erie Coal Company, and shall ship over the railroad of 
second party ail of the coal so mined not taken under this contract by the 
railroad company." 

The adoption of the plan was awaiting the exécution of this fuel agreement 
and the Hanna mining company lease. Not till then was the reorganization 
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permitted to "go ahead." The plan proceeded. .Ail of the stock, both pre- 
ferred and eommon, was issued to the rallroad company, and the prier lien 
obligations (owned by Hanna & Oo. when this suit was brought) and bonds 
were issued. It was proved that the mining company could hâve produced, 
and Hanna & Co. could hâve sold, more than the minimum during the entire 
life of the prlor lien obligations, U the railroad company had furnished the 
cars for transporting the coal. The rallroad company, the eoal company, and 
Worthlngton, receirer of both, admit In their separate answers that "the 
fallnre to mine and ship the minimum quantity of coal speeifled in said lease 
(Uauna mining company lease), and to pay the royalties thereon, was oeca- 
sloned by the failure and refusai of the Wheellng & Lake Brie Kallroad Com- 
pany, the real lessor of said premises, to furnish suffident facilitles for han- 
dlùig and transporting the coal mined under said lease." 

During the flrst two years of the working of the plan (1902 and 1903), the 
mining company mlned more than the minimum ; In 1904 much less, because 
of a shortage of cars, a situation which continued until the plan broke down. 
The success of the plan depended necessarily upon the railroad's furnishing 
cars to haul away the coal mined by the mining company. Its failure to pro- 
vide the cars caused the failure of the plan of reorganization which it pro- 
moted for its own benefit and permitted the bondholders to partlclpate In only 
upon surrenderlng 25 ver cent, of thelr just debt against Its coal company. 
Hanna & Co. repeatedly called the railroad's attention to the car shortage. 
They even went so far as to provide with another mining company 1,500 
cars for the use of the railroad in transporting the coal. Thèse and much of 
the equipment of the railroad company were diverted by It to other purposes. 

In" the meantlme the plan of reorganization of the coal company, by which 
the bondholders, through the railroad's contribution agreement and Hanna's 
coal company's royalties, were to get their interest pald and some at least of 
the principal, and the holders of the prlor lien obligations were to get thelr 
interest and principal within 10 years, was being starved to death. The re- 
peated demands of Hanna & Oo. for cars to be sùpplied the mines of their 
coal company meeting with no response, they from time to time wlthheld 
royalties they had agrced to pay the coal company until they owed it up to 
December 31, 1907, $63,383.16, which they declined to pay. That they were In- 
jured greatly cannot be doubted. Thereupon they dealt directly with the 
railroad company as the only party In interest for a modification of the lease, 
and both parties agreed June 2, 1908 (the mining company by B. K. Hanna, 
its président, the members of the flrm of Hanna & Co., and the coal company 
by B. A. Worthlngton, its président, who was also the vice président and gên- 
erai manager of the rallroad company, the coal company ratlfylng by direction 
of the railroad company), that the minimum tonnage should be redueed to 
550,000 tons "as conforming to the conditions of car supply and facilities of- 
fered by the Wheellng & ,Liake Erie Rallroad Company," and that the lease 
should be assigned to Hanna, Ireland, and Andrews, constitutlng the flrm of 
M. A. Hanna & Co., who assumed the terms and conditions thereof. The min- 
ing company and Hanna & Co. were released from liability for clalms for roy- 
alty growlng ont of the failure to mine the minimum 700,000 tons annually 
up to December 31, 1907, and Hanna, Ireland, and Andrews were given per- 
mission to transfer the leases and agreement to a corporation to be organized 
by them or to the Wheellng & Lake Brie Coal Mining Company, but were not 
released from the original guarantee of their flrm on the lease. 

It was shown that In the negotlations leadlng up to the making of the origi- 
nal lease, the negotlations being had with offlcers of the railroad company, 
Hanna was assured that there would be transportatlon suflîcient to move the 
coal contemplated by the plan, and he testifled thls was the condition upon 
which the agreement with his mining company was made. But even at the 
réduction to a minimum of 550,000 tons, the rallroad company continued to 
default in furnishing cars and the inévitable arrlved. The railroad com- 
pany having gone into the hands of a receiver June 9, 1908 (seven days after 
the modification of the lease was made), by appolntment of the United States 
'District Court for the Northern District of Ohio, Eastern Division, B. A. 
Worthlngton, its receiver and vice président and gênerai manager, and presi- 
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dent of the coal company, representing to the court, December 20, 1908, that 
the coal company was subsidiary to the rallroad company and was insolvent, 
brought about the appolntment of himself as receiver of the coal company. 
Prior thereto, October, 1908, he, as receiver of the railroad company, repre- 
Bented to the court that it was not to the interests of the railroad company 
to continue the contribution contract, and obtained an order to discontinue 
payments. This order was without notice to the Mercantile Trust Company 
and at the time of the modification of the lease no notice was given to the 
bondholders or their trustée, but the negotiatlons to that end were conducted 
entirely between Hanna & Co. and the railroad company. 

Interest, payable July 1, 1908, was paid on the prior lien obligations and 
upon the mortgage bonds, and during July, 1909, interest accruing January 
1, 1909, upon the prior lien obligations was paid under the directions of the 
court. Those obligations being unpaid and the coal company being in the 
hands of a receiver, the complainants, Carpenter, Léonard, and McCaddon, 
on October 5, 1909, brought this suit against the rallroad company, Worthing- 
ton, its receiver, the coal company, and Worthington, Its receiver, the coal 
mining company. Mercantile Trust Company, and Hanna, Ireland, and An- 
diews, doing business under the name of M. A. Hanna & Co. Duncan, re- 
ceiver, is the successor of Worthington, resigned. The complainants are a 
committee of bondholders of the coal company, who, upon the refusai of their 
trustée to bring the suit, institute it for themselves and others who might 
come in. The Mil, amended and supplemental, and the answers of the de- 
fendants, are of great length. In view of what bas been said heretofore, and 
the assignments of error, it will be sufflcient to refer only to the issues pre- 
eenting any real controversy. 

An issue was made on complainants' contention that the order instrncting 
the receiver to discontinue making payments under the rallroad company's 
contribution contract should be set aside ; that the contract of modification of 
the lease be set aside as being a fraud upon the rights of bondholders; that 
Hanna & Co., who had become the owners of the prior lien obligations, should 
be enjolned from foreclosing the mortgage upon the coal company; that 
Hanna & Co. should be compelled to pay the full amount of royalties, and 
that the railroad company should account for ail moneys which it was al- 
légea had been by it diverted from the coal company by the wrongful pay- 
ment of taxes and improvements upon the leased property, which the mining 
company had agreed to pay; that the Mercantile Trust Company should ac- 
count for moneys In its hands applicable to the payment of interest on bonds 
and prior lien obligations; and that an aecounting should be had of the lia- 
bility of the mining company for amounts of royalties due by it. 

The District Judge held that the contribution contract of the railroad com- 
pany was based upon sufHcient considération and obligated it to pay for and 
retire, before their maturity, the prior lien obligations; that the bondhold- 
ers relied upon that agreement of the railroad company, and in reliance 
thereon reeeived their bonds, and that the failure of the railroad to pay ofE 
and retire the prior lien obligations, and prevent the foreclosure of the mort- 
gage by reason of their maturity, would be a fraud on the bondholders ; that 
the contract of modification of the lease by which Hanna & Co. were excused 
from the payment of the royalties in default was a valid contract, and re- 
leased the mining company and Hanna & Co., as guarantors of the original 
lease, from ail liability theretofore accruing thereunder; and ordered that 
pending the payment of the prior lien obligations by Worthington, receiver 
of the railroad company, Hanna & Co., and ail parties actlng under them be 
restrained from proceeding to foreclose upon the coal company until further 
order, and that the claim of the bondholders for moneys alleged to hâve been 
diverted by the rallroad company for the payment of taxes and improvements 
on the coal property be transferred to cause No. 7603, pending in the Dis- 
trict Court. A severance having been had, the railroad company and Dun- 
can, as ita receiver, alone appeal. 

The railroad company and Duncan, its receiver, asslgn error in the decree 
below in flndlng that the bondholders of the old coal company were induced 
to accept the bonds of the new coal company upon the express promise of the 
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rallroad company contained in Its contribution contract; in flndlng that the 
contribution contract was a valld and légal contract based upon sufficlent con- 
sidération, and obligated the rallroad company to pay ofC before maturity the 
prior lien obligations; in finding that the bondholders relied upon the rall- 
road company's agreement to retire the prior lien obligations before maturity 
and in reliance thereon recelved thelr bonds; in flnding that the failure of 
the rallroad to pay the prior lien obligations and prevent the foreclosure of 
the mortgage because of thelr maturity would be a fraud on the bondhold- 
ers of the coal company ; in ordering that the former order direeting the dis- 
continuance of payments under the contribution contract should be set aslde ; 
in not finding that the railroad company paid under its contribution contract 
$54,578.73, and its receiver had advanced $45,519.71 as interest on the coal 
company's funded debt, and that the rallroad company should receive crédit 
thereon for any sums due under the contribution contract. 

J. G. Fogg and R. M. Calfee, both of Cleveland, Ohio, for appel- 
lants. 

D. A. Holmes, of New York City, and F. H. Ginn, of Cleveland, 
Ohio, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOIvLISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). [ 1 ] 
The plan of reorganization of the coal company was in fact the plan of 
the railroad company. By its agents and employés it brought about the 
incorporation of the new coal company to take over the assets of the 
old coal company, which it controlled. It engineered the varions steps 
through which the prior lien obligations were exchanged for the obli- 
gations of the old coal company prior to its bonded indebtedness, and 
the new bonds were issued in exchange for the old bonds at a réduc- 
tion of 25 per cent, of their face value, and the stock of the new com- 
pany was issued to itself. In this way, by agreement with the bond- 
holders, becoming the owner of ail of the capital stock of the new coal 
company, its control over that company was absolute. It brought 
about the Hanna mining company contract with the coal company for 
royalties. Its own clerks kept the books of the coal company without 
additional compensation. It itself made with the Hanna mining com- 
pany the contract modifying the mining company lease, which it caused 
its coal company to thereafter.ratify. The varions agreements to which 
the new coal company was a party were its agreements — the coal com- 
pany solemnly going through the forms of corporate sanction. It dom- 
inated the bondholders' committee, the secretary of which was one of 
its officers. It was admittedly the "real lessor" in the Hanna mining 
company lease. The only function left to the bondholders' committee, 
as such, was to issue the prior lien obligations and the new bonds to 
those entitled thereto. Even thèse, dated July 1, 1901, could not be de- 
livered until the railroad company had brought about that lease and the 
contract for coal for its own consumption. 

When the lease, dated July 1, 1901, was consummated, the railroad 
company, on the date of its actual exécution, August 15, 1901, direct- 
ed the bondholders' committee to "go ahead." The lease was the f oun- 
dation of the plan, for the railroad company, neither by itself nor 
through its coal company, mined, intended to mine, or could mine any 
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coal. The mining company guaranteed by Hanna & Co.y was to mine 
the coal, and the royalty paid by it was the only revenue the coal com- 
pany had from which, together with the railroad company's contribu- 
tions payable to the trustée of the bondholders on the coal actually 
transported, the prior lien obligations, within the 10 years of their life, 
and interest, and interest on the bonds, and taxes on the real estate for 
10 years, could be paid. So the only income contemplated by the plan 
and available for its purposes came directly or indirectly from the coal 
mined by the mining company. This revenue, within the 10 years, 
must be $200,000 for the prior lien obligations, $100,000 as interest at 
5 per cent., .$253,800 as interest on $634,500 of bonds, and $70,000 for 
realty taxes, estimated in the plan at $7,000 a year — a total of $623,- 
800. In thèse figures is found the reason why the railroad company 
required the Hanna mining company to agrée on a minimum produc- 
tion of 700,000 tons a year. The royalties on that minimum would 
amount, in 10 years, to $455,000, and the railroad 'company's contribu- 
tions (leaving out of considération, for the moment, the railroad com- 
pany's agreement with the mining company for coal for its own con- 
sumption, which, as it was not transported, was not subject to the 
agreed contribution per ton), $189,000, a total of $544,000, in which 
there is a margin of $20,200 over the $623,800, the bare necessities of 
the plan required. 

It was expected by ail concerned that more than the minimum would 
be mined, and that the royalties and contributions would not only pro- 
vide for the requirements of the plan, but would produce a sum in ad- 
dition sufficiently large to accelerate the time of payment of the prior 
lien obligations and apply also to the payment of some of the bonds on 
allotment. The mining company was willing to mine, and could hâve 
mined, more than the minimum the railroad company required it to 
agrée to mine, and Hanna & Co. were willing to sell, and could hâve 
sold more than the minimum, had not the railroad company refused 
and failed to transport the coal. It is clear enough that, if only the 
minimum were mined, the railroad company could not, consistently 
with the requirements of the plan, purchase from the mining company 
more coal during the 10 years than is represented by $20,200 at the per- 
centage, under its contribution contract, of one cent and two cents, re- 
spectively, for the first two years, and three cents per ton for the suc- 
ceeding eight years, for every ton it bought of the mining company for 
its own consumption reduced its contribution to the plan ; the more it 
bought, the less its contributions would be, and vice versa. It is equal- 
ly clear the mining company could not mine even the minimum, or any 
amount of coal, unless the railroad company furnished cars sufficient to 
carry it away. The success of the plan, therefore, lay wholly within 
the power of the railroad company. It could destroy the plan by deny- 
ing to Hanna & Co. cars sufficient to haul the coal away, or by pur- 
chasing from the mining company more coal for its own consumption 
than the integrity of the plan permitted. 

For the first two years (1902 and 1903) there were mined 95,932.95 
tons in excess of the minimum, and thereafter there was a falling avi^ay 
each year in production from the minimum of enormous amounts of 
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coal— in 1904, more than 164,000 tons ; in 1905, more than 306,000 
tons ; in 1906, nearly 252,000 tons ; in 1907, more than 270,000 tons 
(the record not disclosing completely the déficits in each of the fol- 
lowing years). And the évidence shows the railroad's average purchase 
of fuel coal for the ten years was 185,564 tons (estimating the last year 
on the average for the preceding nine years), representing a contribu- 
tion of about $50,000, which is nearly $30,000 more than was consist- 
ent with the integrity of the plan. Primarily the plan failed because, 
and admittedly, the railroad company did not fumish the Hanna min- 
ing Company cars necessary to transport the coal. The railroad com- 
pany is therefore to blâme for the failure of the plan and the consé- 
quent damage to the bondholders by reason of the nonpayment of the 
prior lien obligations and interest unpaid. 

The railroad company, notwithstanding the failure of the plan be- 
cause of its own wrongdoing, claims that in any event it can be re- 
quired to pay only on the amount of coal actually mined and trans- 
ported, as in its contribution contract it expressly agreed to pay, and 
that it is under no other obligation to the bondholders of its coal com- 
pany. Can the railroad company, notwithstanding its culpability, 
\ascape légal liability to the bondholders ? 

The answer to the question dépends, not only upon its express agree- 
ment to pay to the trustée of the bondholders the contribution on the 
amount of coal transported by it, but also on its relation to its coal 
company, to Hanna & Co., and their mining company, and to the plan 
of reorganization of the coal company, as well as upon the effect of 
the receipt by it under the plan of ail of the stock of the coal company 
and the advantage accruing to it of a diminution, to the extent of 25 
per cent., of the bonded debt of its old coal company. The obligations 
of Hanna mining company under the original agreement to pay royal- 
ties are not now involved and cannot be considered, for the reason 
that the bondholders hâve not appealed from, and in their brief ac- 
quiesce in, the judg-ment of the District Court in which the validity of 
the modification of June 2, 1908, by which Hanna & Co. and their min- 
ing company were absolved from the payment of royalties in default 
and the minimum was reduced to 550,000 tons a year, was established! 

So far as the obligations of the railroad company rest upon express 
contract, they are found in its contribution agreement. This is drawn 
in such a way that it expressly obligates itself to pay only on "each ton 
of coal produced by the mines of said coal company and transported 
upon or over the road of said railroad company * * * ^jj^j] ^he 
entire principal and interest of such prior lien obligations should be 
paid and discharged." There is hère no requirement to pay on at least 
700,000 tons annually, or any spécifie number of tons. So far as ex- 
press contract is concerned, the railroad company obligated itself to 
pay only on the amount Hanna & Co. mined and it transported, al- 
though the amount it transported depended solely upon itself. Nor can 
it be said that the circumstances raise an implied agreement for a con- 
tribution on at least 700,000 tons a year, because, the subject-matter 
being expressly agreed upon, no other agreement can be implied. Haw- 
kins v. United States, 96 U. S. 689, 24 L. Ed. 607 ; Creighton y. To- 
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ledo, 18 Ohio St. 447. Nor can the railroad company be estopped 
from denying that it agreed to contribute on at least the minimum 
number of tons, because the bondholders must be held to hâve known, 
technically, at least, the extent of the railroad company's express con- 
tract liability to them, as disclosed by its agreement. If the bond- 
holders must dépend upon the express agreement alone, the elaborate 
plan devised by the railroad company, which seemed to promise so 
much to the bondholders and in reliance on which they were willing to, 
and did, scale their holdings against the railroad's coal property 25 per 
cent, and consent to the. railroad company's ownership of ail stock of 
its coal company as reorganized, was a mockery indeed. 

Is it possible the bondholders hâve no remedy, and a court of jus- 
tice is powerless to afford them relief? We think the rights of the 
bondholders do not altogether rest upon express contract. Granting 
that in the railroad company's agreement there was no limitation on 
the amount of coal it could take for fuel purposes, even if the amount 
it took was such encroachment upon the necessities of the plan as 
would resuit in reducing its contributions to a figure less than the 
amount the success of the plan required, and that no légal liability 
rested upon it to take only so much fuel coal as the integrity of the 
plan permitted, yet the fundamental fact underlay the plan and the 
varions agreements that the railroad company would transport the 
coal. 

It is obvions that the bondholders and Hanna & Co. would not hâve 
gone into the plan if they had not supposed and had not reason to 
suppose that the railroad company's equipment was sufficient for the 
purposes of the plan. Indeed, the railroad company made an express 
représentation to Hanna & Co. of this fact. 'That a similar express 
représentation was made to the bondholders or their committee does 
not appear, but we think an agreement with the bondholders to furnish 
sufficient cars to Hanna & Co. is implied from the circumstances of the 
case. The basis of the plan was the sufficiency of the equipment of the 
railroad company, a fact assumed as a matter of course — a fact which 
went with the plan — for without it the plan was a phantom, a frame- 
work of a plan, with form enough, but no substance. The situation is 
the same as if the railroad company had actually said to the bondhold- 
ers that it would furnish sufficient cars to Hanna & Co. to carry the 
amount of coal Hanna & Co. agreed with it to mine. 

It is no défense for the railroad company, against its own wrongdo- 
ing, to say that under the requirements of the Interstate Commerce 
Commission and the Ohio Railroad Commission and the décisions of 
courts it must distribute such cars as it had among ail the coal operators 
on its line in the ratio of their relative needs ; for this is not the case 
of an independent coal company or coal mining company operating on 
the line of a common carrier of freight whose supply of cars in times 
of shortage must be apportioned according to those requirements, for 
this coal company existed only on paper, and was owned and control- 
led by the railroad company. It made no move of its own voHtion, 
but was manipulated by the railroad company for its own purposes 
and in its own interests. But even if this is true, the bondholders 
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knew the relation of the railroad company to the coal Company, and' 
with that knowledge accepted the bonds. It, therefore, cannot be held 
that the prior lien obligations are the contract debt of the railroad com- 
pany in the sensé that it itself executed those obligations. Such a hold- 
ing would necessarily involve the indebtedness of the railroad company 
on the bonds themselves. This the bondholders do not claim. No cor- 
porate form was used to deceive them. So far as express contract 
rights are concerned, the bondholders dealt with the coal company as 
a separate and distinct entity. 

If the railroad company had permitted its coal company to manage 
its own affairs and deal with its creditors on terms of -reorganization 
satisfactory to both, the relation pf it to the coal company and its bond- 
holders would be the same as to any other coal company along the line 
of its road, and this would probably be true even if it so happened 
that the railroad company owned ail of the coal company's stock ; but 
hère the coal company had no vitality as a corporation. Its owner de- 
vised and brought about the plan of reorganization making a separate 
express agreement with the bondholders, and brought about the agree- 
ment with Hanna & Co. Both agreements were intégral parts of the 
plan. The railroad company for its own ends thrust itself into a sit- 
uation with which it had no concern, if its coal company had an exist- 
ence separate f rom it. Its interférence caused the bondholders to 
agrée to give something to it in exchange for the benefits promised them 
by the plan. Its intermeddling brought it into a direct relation with 
the bondholders beyond and deeper than its express contract relation. 
That direct relation embodied the existence of a fact without which the 
bondholders would not hâve agreed to the plan, and in reliance upon 
which they hâve been subjected to loss. This fact was that the rail- 
road company would haul away the coal mined, less what it bought for 
its own consumption. This fact, with the contribution agreement and 
the agreement to pay royalties, were the inducements to the acceptance 
of the plan and involved a tacit agreement by the railroad company to 
do the things it alone had the power to do to make the plan effective. 
When, therefore, the railroad company tendered the plan to the bond- 
holders, it knew and they knew that its requirements involved an adé- 
quate supply of cars for transporting the coal. The railroad com- 
pany, liaving brought about the Hanna mining company lease, directed 
the bondholders' committee to "go ahead with the reorganization." 
They did go ahead, and thereupon the bondholders, on their part, 
agreed that the railroad company should hâve ail the stock of the coal 
company and the coal company should be excused f rom the payment of 
25 per cent, of its bonded debt held by them. The bondholders com- 
plied with their agreement. The railroad company received the con- 
sidération. To now permit it to limit its liability to a contribution 
only on the coal actually transported by it, when the means of trans- 
portation were wholly in its own hands, would be to sanction conduct 
amounting to fraud on the bondholders. 

We think the railroad company's liability can safely rest on an im- 
plied contract to furnish sufFicient cars to transport at least the mini- 
mum. Nor is this conclusion wanting in harmony with the rule "ex- 
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pressum facit cessare tacitum," under which the railroad company 
daims that it is bound to do only that which it expressly agreed to do. 
That rule is not appHcable hère, because the express contract does not 
involve the same subject-matter. That was an express agreement to 
pay money as contributions on coal transported. This is an implied 
agreement to do that which, under the circumstances, the bondholders 
necessarily understood the railroad company would do. The bondhold- 
ers are not suing for the amount the railroad company agreed to pay 
as contributions per ton on coal transported, but for damages for the 
failure of the railroad company to furnish cars to carry at least the 
amount of coal it required the mining company to mine. The impli- 
cation arises f rom the nature and the circumstances of the case. 
• [2] That circumstances surrounding an express contract and what 
is to be performed under it may raise implied incidental agreements 
not directly involving the subject-matter expressly agreed upon is illus- 
trated by a décision of this court in C. & O. Ry. Co. v. McKell, 209 
Fed. 514, 522, 126 C. C. A. 336, 344. In that case there was an express 
contract, which in one aspect was an agreement by a railroad company 
to take ail the coal on McKell's property, mined by him or his lessees, 
at a price, and to build a branch railroad on the property to reach the 
coal. The railroad company built the branch, but did not take ail the 
coal contracted for. One of its défenses for its breach was that it was 
bound in law to impartially distribute its cars among ail coal opera- 
tors and had not enough to supply this particular opération. On this 
point Judge Denison said : 

"We agrée with the court below that, if this contract is to be treated as 
one for the purchase by the railroad company of its fuel coal, it implied the 
liability to furnish cars, and that the railroad's failure to provide cars to 
talie away the fuel which it had bought and agreed to take when ofCered 
would be a breach of such contract, and that the full performance of defend- 
ant's duties as a common carrier in impartially distributing a fair supply of 
cars would be no answer to the breach. * » * " 

In Lovering v. Coal Co., 54 Pa. 291, the Suprême Court of Penn- 
sylvania held that, a coal company's railroad Connecting its mines 
with navigation being notoriously its only means of transportation, ail 
contracts with it for coal were made in view of that fact. 

For a valuable considération the railroad company furnished a plan 
to the bondholders, the success of which depended solely upon itself. 
It was indispensable to the working of the plan that it would furnish 
Hanna & Co. with sufficient cars to carry the coal. It was so under- 
stood by ail interests concerned, and it was not necessary to expressly 
stipulate on such matters. In 2 Parsons on Contracts (7th Ed.) p. 646, 
it is said. 

"The gênerai ground of a légal implication is that the parties to the con- 
tract would hâve expressed that which the law implies, had they thought of 
It, or had they not supposed it was unnecessary to speak of it, because the 
law provided for it." 

In 2 Elliott on Contracts, § 1360, it is said: 

"The above rule, * * * that where there is an express contract the 
law will not imply one, is only applicable to those cases in which the ex- 
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press contract and that implled by law relate to the same subject-matter, 
and where the provisions of the express contract are intended to control and 
supersede those which would othérwise be raised by implication." 

Judge Minshall in Railway Co. v. Gaffney, 65 Ohio St. 104, 114, 61 
N. E. 152, 153, aptly defines the kind of implied contract dealt with 
hère. He says: 

"But eontracts that are true contracts are frequently termed Implled con- 
tracts, as where, from the facts and circumstances, a court or Jury may fairly 
infer, as a matter of fact, that a contract exlsted between the parties, explana- 
tory of the relation exlstlng between them. Such implled contracts are not 
generlcally différent from express contracts; the différence exlsts slmply In 
the mode of proof. Express contracts are proved by showlng that the terms 
were expressly agreed on by the parties, whilst in the other case the terms 
are iuferred as a matter of fact from the évidence oflCered of the circum- 
stances surrounding the parties, making It reasonable that a contract exlsted 
between them by tacit understandmg." 

By not providing sufficient cars to transport the minimum, and to 
that extent reducing the tonnage upon which it expressly contracted 
to make contributions to a figure at which the plan could not succeed, 
the railroad company broke its implied contract with the bondholders 
to transport at least the minimum, less fuel coal, and the measure of 
their damage is the loss to which they hâve been subjected by the 
breach. Apparently the loss, recoverable, as disclosed by the record, is 
the face of the prior lien obligations, less about 5 per cent, figuring 
royalties on the amount actually mined in 1902 and 1903, and on 700,- 
000 tons annually for the succeeding eight years, and agreed contribu- 
tions on the balance each year, after deducting the amount of fuel coal 
bought that year by the railroad company for its own consumption. 

But it is said by the railroad company that the adjudication of the 
validity of the modification was, since the bondholders were parties 
to the case, in efïect a finding that it was within the power of the rail- 
road company and its coal company, on the one side, and Hanna & Co. 
and their mining company, on the other, to do away by agreement with 
ail the obligations of the Hanna mining company and the railroad's coal 
company, not only as between themselves, but also between the rail- 
road company and the bondholders. The railroad company's claim is 
that in that adjudication were included any and every obligation by the 
railroad company to the bondholders not embraced in the express 
agreement for contributions. 

We do not think this conclusion foUows, for the reason that the 
rights of the bondholders asserted against the railroad company in this 
action were not directly in issue in that controversy, since the issues 
involved there and decided were between the railroad company, its 
coal company, and the Hanna mining company, and between the Hanna 
mining company, and the bondholders. In that controversy no issue 
was raised between the railroad company and the bondholders, for, if 
the court below had, in making its décision on the validity of the mod- 
ification of the lease intended thereby to foreclose the bondholders 
against the railroad company, it could not hâve held, as it did, the bond- 
holders entitled to require the railroad to pay the prior lien obligations 
before maturity. 
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If we are right in holding the railroad company obligated to pay the 
damage caused the bondholders by its failure to furnish sufficient cars, 
it is immaterial that it paid to the Mercantile Trust Company contribu- 
tions, amounting to $54,578.73, or that its receiver advanced to the 
coal company $45,519.71, with which to pay interest on the coal com- 
pany's funded debt, the only crédits which, in its assignments of er- 
ror, it claims the court below erred in not allowing to it. Thèse, or 
any other payments on such accounts, are immaterial, for the reason 
that if the cars had been furnished under the implied agreement we 
hâve found to exist, to the extent and on the basis hereinbefore stated, 
the coal company's receipts, in royalties and contributions, would hâve 
been sufficient to hâve paid interest on prier lien obligations, interest 
on bonds, and taxes on real estate, and to hâve accumulated a sum only 
a few thousand dollars short of the face of the prior lien obligations, 
as hereinbefore shown. 

Since the contribution was to continue until the prior lien obligations 
were paid, there can be no inequity in denying the application of the 
usual rule authorizing a receiver to elect not to be bound by a contract 
thought detrimental to his trust. The court below was right in setting 
aside its order discontinuing those payments. The claim of the rail- 
road company to be excused from liability in any event, because of the 
clause in each of the. bonds, "It is agreed by the holder of this bond 
that no recourse shàll be had for its payment to the individual liability 
of any incorporator, stockholder, director, or officer of the Pittsburgh, 
Wheeling & Lake Erie Coal Company in any manner howsoever," can- , 
not be maintained, because that provision undoubtedly has référence to 
what is known as the double liability of stockholders under the Consti- 
tution and laws of Ohio in force when the bonds were issued, and for 
the further reason that this suit is not maintained because the railroad 
company was the owner of ail of the stock of its coal company, but, 
having received by the pian ail the stock of the coal company and a ré- 
duction of that company's debts, it, in considération of thèse, made 
the express and implied agreements dealt with herein. 

As the court below expressly reserved questions of priority between 
the holders of prior lien obligations and other creditors of the railroad 
company not parties to this suit, transferring such question for final 
détermination to case No. 7603 of the District Court of the United. 
States for the Northern District of Ohio, Eastern Division, this décision 
does not interfère with, or afïect in any way, the order of the District* 
Court in that behalf. 

The conclusion , is that the judgment of the District Court on the 
questions involved in this appeal must be and is modified, and the case 
is remanded to that court, with instructions to ascertain, by référence 
to a master or otherwise, the exact arriount due the bondholders by 
the railroad company on the basis of computation herein indicated, and 
to enter a decree in conformity with the views expressed in this opin- 
ion. The costs in this court will be divided equally between the parties 
to this appeal. 
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CHICAGO, M. & ST. P. RY. CO. Or IDAHO v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. November 2, 1914.) 

No. 2351. 

1. Woods and Forests (§ 8*) — Forest Réservations — Railkoad Right or 

Wat. 

Act March 3, 1875, c. 152, 18 Stat. 482 (Comp. St. 1913, § 4921 et seq.), 
containing a gênerai grant of right of way for railroads over the public 
lands of tlie United States, provides In section 5 that the act shall not 
apply "to any lands within the llmlts of any mllitary park or Indian réser- 
vation, or other lands especiaUy reserved f rom sale," unless provided for 
by treaty stipulation or act of Congress. Meld, tliat such exception ap- 
plles to forest réservations created under Act March 3, 1891, c. 561, § 
24, 26 Stat 1103 (Comp. St. 1913, § 5121), and subséquent acts, and that 
the right to build a rallroad over a forest réservation can only be ac- 
quired by the approval of the surveys and plats of the right of way by 
the Secretary of the Interior, as authorized by Act March 3, 1899, c. 427, 
§ 1, 30 Stat 1233 (Comp. St 1913, § 4945). 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dlg. § 8.*] 

2. Woods and Forests (§ 8*) — National Forest Réservation — Okdek or 

Executive Department. 

ft.n order by the Commissioner of the General Land Office, temporarily 
wlthdrawing from sale public lands pendlng the sélection of lands for a 
forest réservation, Is the légal équivalent of one signed by the Président, 
and is effective to prevent the subséquent acquisition of a right of way 
over such lands by a railroad company, under Act March 3, 1875, c. 152, 
18 Stat 482 (Comp. St 1913, § 4921 et seq.), where it is foUowed by a 
proclamation by the Président creating the réservation thereon. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. § 8.*] 

3. Public Lands (§ 92*) — ^Railkoad Riqht or Way — Acquisition of Riqht. 

A railroad company acquires no right or title, as against the United 
States, to a right of way over public lands under Act March 3, 1875, c. 
152, 18 Stat 482 (Comp. St 1913, § 4921 et seq.), until it has either con- 
structed its road or filed a profile thereof, whlch has been approved by 
the Secretary of the Interior, as provided in section 4 of the act, and nei- 
ther of such acts gives the company a right as of a prior date by rela- 
tion. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 276-2S2 ; 
Dec. Dlg. § 92.*] 

L Woods and Forests (§ 8*) — Forest Réservations — Approval or Rail- 
road Right of Way — Power of Secretary to Impose Conditions. 

Act March 3, 1899, c. 427, § 1, 30 Stat. 1233 (Comp. St 1913, § 4945), 
which provides that in the form provided by existlng law the Secretary of 
' the Interior may file and approve surveys and plats of any right of way 
for a railroad over and across any forest réservation, "when in his judg- 
ment the public interest will not be injuriously affected thereby," confers 
upon the Secretary power to make his approval subject to conditions pre- 
scribed by hlm to provide against threatened injury to the public inter- 
ests, and to afford relief and reimbursement for such injuries as may 
actually be sustained ; and in vlew of the power expressly conf erred on 
him by Act June 4, 1897, c. 2, § 1 (4), SO Stat 35 (Comp. St 1913, § 5126), 
to make rules and régulations to regulate the occupancy and use of forest 
réservations and to préserve the forests thereon, the Secretary may make 
gênerai rules and régulations, to which ail rallroad companies which are 
permitted to construct their roads over such a réservation must agrée to 
conform, as a condition to the granting of such right. 

[Ed. Note.— For other cases, see Woods and Forests, Dec. Dig. § 8.*] 

•For other cases see saone topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Specific Pebfoemance (§ 49*) — Contbacts Enfoecoeable — Ageeement to 

Exécute Stipulation and Bond. 

Défendant railroad company, by its gênerai counsel, entered into an 
agreement with an officer of the goverument forest service, reciting that 
it desired immédiate permission to begln construction of its road over a 
national forest réservation, and agreeing that it would exécute a stipula- 
tion to be prescribed by the government, "to be as nearly as practicable" 
like one previously executed by it relating to another forest réservation. 
The survey and plat of its right of vyay had not been approved by the 
Secretary of the Interior ; but it was permitted to proceed and con- 
structed its road through the réservation, after which it refused to enter 
into any stipulation. Held, that the agreement was based on a valuable 
considération, and was binding on défendant, and that the United States 
could maintain a suit for its specific enforcement 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. §§ 
140-151 ; Dec. Dig. § 49.*] 

6. Specific Performance (§ 32*) — Contracts Enfoeceablk — Want of Mu- 

txjalitt. 

Want of mutuality cannot be predicated of an agreement whoUy ex- 
ecuted by the party seeliing spécifie performance. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent Dig. §§ 
89-99 ; Dec. Dig. § 32.*] 

7. Equitt (i 39*) — Jueisdiction — Rétention of Jurisdiction to Géant 

Complète Relief. 

In a suit by the United States for the specific enforcement of an agree- 
ment by a railroad company to exécute a stipulation and bond to protect 
the public interests from loss or injury by reason of the construction and 
maintenance of its road over a national forest réservation, a court of 
equity has incidental jurisdiction to award damages for injuries previ- 
ously caused by défendant to timber in the réservation. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 104^114; Dec. 
Dig. § 39.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Idaho; Frank S. Dietrich, Judge. 

' Suit in equity by the United States against the Chicago, Milwaukee 
& St. Paul Railway Company of Idaho. Decree for the United States, 
and défendant appeals. Affirmed. 

For opinion below, see 207 Fed. 164. 

On March 21, 1905, the Oommissioner of the General Land Office made and 
published an order temporarily withdrawing from sale, pending a décision of 
the Président as to the advisability of creating a national forest reserve, a 
large body of vacant, unappropriated public lands situate in the state of 
Idaho, and on November 6, 1906, the Président, by proclamation, set apart 
as a public réservation, with the exception of some minor tracts, the lands 
thus temporarily withdrawn, to be knovvn as the "Cœxir d'Alêne Forest Ré- 
serve." 

On October 23, 1906, the défendant filed in the United States land oflice at 
Cœur d'Alêne, Idaho, its profile, survey, and plat of a proposed right of way 
for a railroad through the reserve, traversing certain subdivisions particularly 
specified. On March 20, 1907, the défendant flled in the local land office an 
amended map and profile, changing the proposed route of its right of way, 
and the previous map was returned from the General Land Office without 
approval by the Secretary of the Interior. On May 10, 1907, the défendant 
filed in the local land office another amended map and plat of its proposed 
right of way through the reserve, difïering from the last, and, in accordance 
with the practice, the flrst amended plat was also returned without appiovai. 

On the same day the défendant, deslring immédiate permission to begin 

•For other cases see same topic & § ndmbeb in Dec. & Am. Diga. 1907 to date, & Bep'r Indexes 
218 F.— 19 
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construction of Its rallroad, actlng through Its gênerai counsel, George R. 
Peck, entered into the foUowing agreement in wrlting with the actlng fores- 
ter of the Forest Service: 

"Wliereas, the Chicago, Milwaukee & St. Paul Rallway Company of Idaho 
désires Immédiate permission from the Forest Service to begin construction 
of the company's rallroad in the Cœur d'Alêne National Forest, Idaho, I 
hereby promise and agrée on behalf of the company that It wlU exécute and 
ablde by stipulations and conditions to be prescribed by the forester in re- 
spect to sald rallroad; such stipulations and conditions to be as nearly as 
practicable llke those executed by the company on January 18, 1907, in re- 
spect to Its rallroad within the Helena National Forest, Montana. 

"Dated May 10, 1907. [Signed] Geo. R. Peck." 

This agreement was indorsed: 

"Approved and advance permission given to construct, subject to ratifica- 
tion hereof by the company. . 

"Dated May 10, 1907. James B. Adams, Acting Forester." 

In pursuance of such agreement, défendant was permltted to and did at 
once enter upon the construction of its railway over and aeross the lands of 
the Cœur d'Alêne Forest Réservation, and so contlnued until the road was 
completed; but in the meanwhile, on December 3, 1907, défendant Informed 
the forester that it ought not to be required to file any stipulation whatever. 

After entering into the agreement, the Secretary of Agriculture drafted a 
stipulation, and requested défendant to enter into and exécute it, and on 
August 14, 1908, the Secretary of the Interlor demanded of the défendant 
that it comply with the requlrements of the Secretary of Agriculture as a 
condition précèdent to tlie approval of défendants map of May 10, 1907. The 
défendant refusing to comply with such condition, the map was, on Oetober 
29, 190S, rejected, and taken from the files of the Department of the Interlor, 
and returned to défendant wlthout approval by the Secretary. 

The United States, for its bill of complalnt, sets up thèse facts, and fur- 
ther shows, in effect, that ou February 11, 1904, the Secretary of the Interlor 
publicly prOmulgated certain régulations and conditions deslgned for the pro- 
tection of the public Interest respecting forest réservations, setting ont such 
as are thought to hâve relation to the présent controversy ; that the stipula- 
tion prepared by the Secretary of Agriculture was as nearly as practicable 
like the stipulation referreû to in the Peck agreement; that the défendant 
bas, wlthout regard to the terms and conditions of the stipulation agreed to 
be entered Into, and vvhoUy in disregard of the rules and régulations pre- 
scribed and required by the Secretary of Agriculture and the Secretary of the 
Interlor for the protection of forest reserves, eut large quantities of timber 
upon the reserve, and has destroyed and is destroying and causing to be de- 
stroyed large quantities Of young timber, has tbrown and deposited great 
quantities of rock, earth, gravel, and débris in the St. Joseph river, thereby 
obstructlng its navigation and renderlng it unfit for use in driving logs, and 
has set and caused to be set Ares along the right of way, whlch hâve escaped 
from control and destroyed other timber on the resei-ve, ail to the great dam- 
age of plaintliï; that the défendant has been repeatedly warned against its 
acts of trespass and waste committed contrary to the terms of the proposed 
stipulation and the rules and régulations of the Department, but has wholly 
disregarded sald warnings, and openly threatens and Intends to continue such 
disregard of the requlrements of the proper authorities of the govemment. 

The bill prays that défendant be required to enter into the proposed stipu- 
lation, to cease obstrueting St. Joseph river and trespasslng upon the reserve, 
and to discontinue constructing or operatlng its rallroad within sald reserve 
until it shall hâve executed and filed with the Secretary of the Interlor the 
required stipulation and complied with the rules and régulations pertalning 
to forest reserves, for damages for cuttlng timber, etc., and for further relief. 

Exceptions to the bill and a demurrer were interposed and denied. The 
answer eontroverts the légal effect of the temporary wlthdrawal order of the 
Secretary of the Interlor of March 21, 1905, as it pertalns to the matters in 
suit, also the authority of that offlcer to promulgate the rules and régulations 
prescribed by the order of February 11, 1904, and avers that on February 17, 
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1906, the Secretary of the Interior accepted for flling and duly flled due proofs 
of the défendant company's organization, made in pursuance of the act of 
Congress of March 3, 1875, entitled "An act granting to rallroads the right of 
way through the public lands of the United States," but did not accept the 
map of location of its proposed railroad, being the same as filed in the local 
land office, as alleged In the bill of complaint The answer also eontroverts 
the alleged purpose and eflect of the Peck agreement, or that défendant in 
pursuance of said agreement entered Into possession of the right of way for 
advance construction of its railroad through the reserve, but admits that de- 
fendant through its gênerai counsel informed the forester that It ought not 
to be required to file any stipulation in the premises. 

Further answering, the défendant avers that long prier to the proclamation 
of November 6, 1906, it had, by virtue of the provisions of the act of March 
3, 1875, and compliance therewith, acquired and become vested with ail the 
rights, privilèges, and authorities conferred and to be conferred by said act, 
and thereby was entitled to take for its railroad a right of way and to con- 
struct its road thereon, and to take from the public lands material, earth, 
stone, and timber necessary for construction purposes, without payment to 
the government, ail without regard to any rights clatmed to hâve been con- 
ferred by the agreement of March 10, 1907 ; that such agreement was wholly 
without considération, and, further, that the Peck agreement was entered 
into under a mistake of fact on the part of both the United States and the 
défendant as to the rights the défendant had acquired for construction of its 
railroad across the reserve under the act of March 3, 1875, prier to the procla- 
mation of the Président setting aside such reserve. But, without this, it is 
further averred that the défendant has the right to the benefits of the act of 
March 3, 1875, without payment of compensation of any kind to the United 
States, and that for the foregoing reasons the défendant has refused to ratlfy 
or conflrm the Peck agreement of May 10, 1907. 

The answer further calls in question the reasonableness of the terms and 
conditions of the stipulation prepared by the Secretary of Agriculture, and 
known as "Exhlbit G," as to whether it is as nearly as practicable in con- 
formlty to the conditions of the stipulation entered into with respect to the 
Helena Forest Reserve, and eontroverts the authority of the Secretary of the 
Interior to prescribe such or any conditions or impose the same upon the de- 
fendant. It admits the cutting of timber, but dénies liability, and dénies ob- 
struction of the St. Joseph river, and ail liability for destruction of timber 
by flre. Lastly, it is averred that défendant constructed its road over the re- 
serve with full knowledge on the part of the United States that défendant 
had not ratified the Peck agreement, and that it had so and continuously re- 
fused to ratlfy the same, and that by reason thereof the plaintifC is estopped 
now to iusist that défendant exécute the stipulation referred to in such agree- 
ment. 

After a hearing upon the évidence, the court pronounced In favor of the 
plalntifif, and the défendant appeals. 

F. M. Dudley, of Seattle, Wash., H. H. Field, of Chicago, 111., and 
Geo. W. Korte, of Seattle, Wash., for appellant. 

J. L. McClear, U. S. Atty., of Cœur d'Alêne, Idaho, J. R. Smead, 
Asst. U. S. Atty., of Boise, Idaho, D. F. McGowan, Asst. Sol., 
Department of Agriculture, of Missoula, Mont., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVËRTON, 
District Judge. 

WOLVËRTON, District Judge (after stating the facts as above). 
[1] The primary contention hinges largely upon the purposes and in- 
tendment of the act of March 3, 1875 (18 Stat. 482), and later acts 
respecting forest reserves. By the first section of the act of 1875 
a right of way through the public lands of the United States is granted 
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to any raiiroad company, organized under the laws of any state, which 
shall hâve filed with the Secretary of the Interior a copy of its arti- 
cles of incorporation and due proofs of its organization under the 
same, to the extent of 100 feet on each side of the center Une of said 
raiiroad; also the right to take from the public lands adjacent to the 
line of road material, earth, stone, and timber necessary for the con- 
struction of the road; also ground adjacent to such right of way 
for station buildings, dépôts, machine shops, side tracks, tumouts, and 
water stations, not to exceed in amount 20 acres for each station, to 
the extent of one station for each 10 miles of road. Section 4 pro- 
vides : 

"That any raiiroad company deslring to secure the beneflts of this act shall, 
within twelve months after the location ol any section of twenty miles of its 
road, if the same be upon surveyed lands, and, if upon unsurveyed lands, 
within twelve months after the survey thereof by the United States, file with 
the register of the land office for the district where such land is located a 
profile of its road; and upon approval thereof by the Secretary of the In- 
terior the same shall be noted upon the plats in sald office; and thereafter 
ail such lands over whleh such right of way shall pass shall be disposed of 
subject to such right of way." 

And section 5: 

"That thls act shall not apply to any lands within the llmits of any mill- 
tary, park, or Indian réservation, or other lands specially reserved from 
sale, unless such right of way shall be provided for by treaty stipulation or 
by act of Congress heretofore passed." 

Under an act entitled "An act to repeal timber culture laws, and 
for other purposes," adopted March 3, 1891, the Président of the 
United States was authorized to set apart and reserve, from time to 
time, in any state or territory having public land bearing forests, any 
part of the public lands wholly or in part covered with timber or 
undergrowth, whether of commercial value or not, as public réserva- 
tions ; the same to be by public proclamation declaring the establish- 
ment of such réservations and the limits thereof. 26 Stat. 1103. By 
a clause contained in an act making appropriations for sundry civil 
expenses of the government for the year 1897, adopted June 4, 1897, 
the Secretary of the Interior is authorized to make provision for pro- 
tection against destruction by fire and déprédations upon the public 
forests and forest réservations which may hâve been set aside, or 
which might thereafter be set aside under the act of March 3, 1891, 
and to make such rules and régulations and establish such service as 
will insure the objects of such réservations, namely, to regulate their 
occupancy and use and to préserve the forests thereon from destruc- 
tion. By the same act the Secretary of the Interior is authorized and 
empowered, under such rules and régulations as he may prescribe, to 
sell and dispose of the d'ead timber and matured and large growth 
trees found upon such réservation (30 Stat. 35) ; and the Président is 
authorized to modify executive orders establishing forest reserves, and 
to vacate the same altogether (30 Stat. 36). 

By another act making appropriations to provide for deficiencies, 
adopted March 3, 1899, this clause was inserted, namely: 
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"That in the form provided by exlsting law the Secretary of the Interior 
may flle and approve surveys and plats of any right of way for a wagon road, 
railroad, or other Iiighway over and across any forest réservation or réser- 
voir site when in his judgment the public interests will not be injuriously af- 
fected thereby." 30 Stat 1233. 

For some time prior to the adoption of the act of March 3, 1S75, 
it had been the poHcy of the gênerai government to grant by spécial 
acts rights of way for railroads over the pubHc lands, and thèse car- 
ried their own terms and conditions. No doubt beUeving the pui^ 
pose coùld as well be subserved by a gênerai act, Congress adopted the 
act of 1875. 

Much discussion is indulged in respecting the meaning and législa- 
tive significance of the words "pubHc lands," as contained in section 
1 of the act; but we are not impressed that it is necessary to enter 
at ail upon that inquiry, as we believe that section 5 afïords a suffi- 
ciently clear interprétation of the statute for the purposes of this case. 
That section makes the act inapplicable to any lands within the lim- 
its of any military, parle, or Indian réservation, or other, lands spe- 
cifically reserved from sale. It is the cardinal Dolicy and purpose of 
Congress and the gênerai government that the lands comprised within 
forest réservations shall be specially reserved from sale and disposai 
to settlers and other persons, except as more recently expressly pro- 
vided by law, while such réservations remain unrevoked by direction 
or order of the Président. As said in Shannon v. United States, 160 
Fed. 870, 873, 88 C. C. A. 52, 55 : 

"The création of such a réservation severs the reserved land from the pub- 
lic domain, disposes of the same, and appropriâtes it to a public use." 

Nor does it seem to us that the rule ejusdem generis helps the re- 
spondent, for national forest reserves are set apart for a definite, per- 
manent, and public use, the same as are military, park, and Indian 
réservations, only that the use is différent. So is the use of a mili- 
tary reserve différent from that of a park reserve or an Indian réser- 
vation, and an Indian réservation from that of a park, but ail are cre- 
ated and set apart for spécial governmental use. And a forest reserve, 
under the conservation policy pf the government, is just as essential 
and vital to the effectuation of the government's purposes in that di- 
rection as a military reserve, a park, or an Indian réservation for the 
purposes of the government to the ends for which they are respectively 
established. 

"Congress establishes a forest reserve for what it décides to be national 
aïid public purposes." Light v. United States, 220 V. S. 523, 537, 31 Sup. Ot. 
485, 488 (55 L. Ed. 570). 

Congress by later enactments has so interpreted the act. This is 
evidenced by an act of July 8, 1898, c. 645 (30 Stat. 729, c. 645), and 
another of January 10, 1899 (30 Stat. 783, c. 44). The first of thèse 
acts grants a right of way to the Cripple Creek Short Line Railway 
Company through the Pikes Peak Timber Land Reserve, "subject to 
the rules and restrictions and carrying ail the rights and privilèges" 
of the act of March 3, 1875, but providing "that no timber shall be 
eut by said railroad company for any purpose outside of the rights 
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of way," thus impliedly recognizing that the act of Marcli 3, 1875, 
was' without application to a forest reserve. Otherwise it would 
seem that Congress would not hâve specially made applicable the 
rules and restrictions of said act, and declared that ail the rights and 
privilèges thereof should be read into the act then adopted. Again, 
the provision touching the cutting of timber outside of the right of 
way was a restriction upon the act of 1875. 

The second act (January 10, 1899), grants the right of way to the 
Saginaw Southern Railroad Company through the San Francisco 
Mountains Forest Reserve, a reserve set apart and established by 
Président McKinley, "said right of way being granted subject to the 
rules and restrictions and carrying ail the rights and privilèges" of 
the act of 1875. ■ It must hâve been the view of Congress that with- 
out thèse enabling acts a railroad company had no right, under the 
act of 1875, to cross forest reserves; otherwise there was no need 
of their enactment. 

For other acts of like nature, see Act May 28, 1896, c. 258; 29 Stat. 
190, Act June 6, 1896, c. 336, 29 Stat. 253, Act May 18, 1898, c. 343, 
30. Stat. 418, and Act Feb. 28, 1899, c. 223, 30 Stat. 910. 

So also, is thé act of March 3, 1899, in full récognition of the same 
thought. In fortn provided by existing law, the Secretary of the In- 
terior is authorized to approve surveys and plats of rights of way 
for railroads across any forest réservation, thus delegating the power 
that Congress formerly exercised in that respect to the Secretary of 
'ihe Interior. Judicial interprétation, so far as authorities hâve been 
cited, is the same way. United States v. Bailey (C. C.) 178 Fed. 302. 

[2] We may next inquire whether the défendant company acquired 
a right of way under the act of 1875 prior to or pending the setting 
aside and establishment of the Cœur d'Alêne Forest Reserve. To re- 
call the pertinent facts : The Commissioner of the General Land Of- 
fice temporarily withdrew from sale and disposai the lands comprised 
in the reserve March 21, 1905. On February 17, 1906, due proofs of 
the company's organization, under the laws of the state of Idaho, 
were by the Secretary of the Interior accepted and filed in his de- 
partment. On October 23, 1906, the défendant filed in the local land 
office its profile, survey, and plat of its proposed right of way through 
the reserve. An amended map was filed March 20, 1907, and a sec^ 
ond amended map May 10, 1907. The first two of thèse plats were 
returned from the General Land Office when the amendments were 
presented for approval, and the last was finally taken from the files, 
also without approval, by the Secretary of the Interior. Previous, 
however, to the filing of either of the amended maps, namely, on No- 
vember 6, 1906, the Président by his proclamation finally established 
the reserve. Thus it will be seen that initiatory steps had been taken 
to create the Cœur d'Alêne réservation before the défendant was 
even organized, and long before it attempted to file any map or profile 
of the location of its right of way across the reserve, and the com- 
pany twice amended its map of survey and final location after the 
Président had issued his proclamation finally establishing the reserve, 
changing its route in material particulars each time. 
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The Secretary of the Interior has long exercised the authority of 
withdrawing spécifie lands from settlement and sale. Especially has 
this been so with respect to withdrawals to satisfy the requirements 
of land grants for railway and other purposes. Thèse withdrawals 
operate effectively to prevent the inception of any right under the pré- 
emption and homestead laws. Hamblin v. Western Land Co., 147 
U. S. 531, 13 Sup. Ct. 353, 37 L. Ed. 267, and cases cited. But a 
withdrawal by the head of a department is tantamount to a with- 
drawal by the Président. The executive acts through the heads of de- 
partments, and their acts in many of the larger aiïairs of state are his 
acts. 

In an early case in the Suprême Court (Wilcox v. Jackson, 13 Pet. 
498, 10 L. Ed. 264), it appears that the Secretary of War requested 
the Commissioner of the General Land Office to direct a réservation 
of lands to be made, and one was accordingly made, for military pur- 
poses, and the act of the Secretary of War in this respect was held 
to be the act of the Président. In another case (Wolsey v. Chapman, 
101 U. S. 755, 25 L. Ed. 915), where the Commissioner of the Gen- 
eral Land Office directed the registers and receivers of the local land 
offices to withhold from sale ail odd-numbered sections within a de- 
scribed area, the Suprême Court, speaking through Chief Justice 
Waite, applies this reasoning: 

"If the Président Mmself had signed the order in this case, and sent It to 
the registers and receivers who were to act under it, as notice to them of 
what they were to do in respect to the sales of the public lands, we cannot 
doubt that the lands would hâve been reserved by proclamation within the 
meaning of the statute. Such being the case, it foUows necessarily from the 
décision in Wilcox v. Jackson that such an order sent out from the appropri- 
ate executive department in the regular course of business is the légal équiva- 
lent of the President's own order to the same effect." 

The reasoning is apt as it respects the case at bar. The Commis- 
sioner of the General Land Office by order withdrew the lands com- 
prised within the reserve from sale and disposai, and although it was 
pending an investigation as to what lands should be finally included 
within a reserve, it was in effect the act of the Président and tanta- 
mount to an executive order for that purpose, so that thenceforth the 
land was especially' reserved from sale. This in itself would seem 
sufficient to preclude the défendant from the acquirement of a right 
of way over the reserve under the act of 1875. 

[3] But it has been further established, and by récent cases, that 
the grant to railroad companies under the act of 1875 may take efïect 
in two ways : First, upon a construction of the road ; and, second, 
upon the approval of the Secretary of the Interior after the definite 
location and filing of a profile of the road in the local land office. 
Jamestown & Northern Railroad Co. v. Jones, 177 U. S. 125, 20 
Sup. Ct. 568, 44 L. Ed. 698; Minneapolis, St. Paul & Sault Ste. 
Marie Ry. Co. v. Doughty, 208 U. S. 251, 28 Sup. Ct. 291, 52 L. 
Ed. 474. It was held in the latter case that a valid homestead entry, 
made after final survey, but before either the construction of the road 
or the approval by the Secretary of the Interior of the profile, is 
superior to the rights of the company in acquiring the right of way. 
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Neither of the conditions ascertained by tiiese cases was complied 
with by défendant prior to the temporary withdrawal ; nor were they 
whoUy complied with prior to the proclamation of the Président finally 
setting' aside and establishing the reserve. True, the railroad Com- 
pany had organized, and had filed with the Secretary of the Interior 
due proofs of such organizatidn, and had also filed in the local land 
office a survey and plat of its proposed right of way through the 
reserve prior to the Présidents proclamation; but that map and plat 
lacked the approval of the Secretary of the Interior, so that when the 
reserve was established the company had not acquired its right of 
way under the provisions of the act of 1875. 

It is urged that the cases last cited pertained to the corrélative rights 
of the parties as between the railroad company and the settler, and 
that the doctrine announced ought not to apply as between the rail- 
road company and the government. And in this relation it is further 
urged that when the right of way was finally located the company 
took title thereto by relation back to the time of making due proofs 
of organization and filing such proofs with the Secretary of the In- 
terior. This under the doctrine as promulgated touching grants of 
lands to railway companies, that when the location of a road is finally 
established the grant takes efïect bv relation back to the date of the 
grant, and by a fiction of law the grant is called one in prœsenti. As 
said in Railway Co. v. Alling, 99 U. S. 463, 475 (25 L. Ed. 438) : 

"When such location and appropriation were made, the title, which was 
previously imperfeet, acquired précision, and by relation took effect as of the 
date of the grant." 

See, also, Schulenberg v. Harriman, 21 Wall. 44, 22 L. Ed. 551; 
Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. Ct. 336, 27 L. Ed. 201. 

The grant was termed a float in the meanwhile ; but the title passed 
to no spécifie land, because it lacked identification. But the analogy 
to the présent case is not apparent. Hère counsel would treat the 
right of way as a float when the right of way is dépendent absolutely 
upon its own definite location. It is not a grant of lands dépendent 
upon a location of the road, but a right of way dépendent upon its 
own location. No preliminary or other location is indicated by the 
proofs of organization. Article 8 of the articles of incorporation 
indicates that the company intends to construct a road from some 
point to be located on the east boundary line . of the state of Idaho, 
between the forty-sixth and fifty-seventh degrees of north latitude, 
thence extending in a gênerai westerly direction to some convenient 
point to be located on the west boundary line of the state. To call the 
right of way dépendent upon such a désignation of the probable ter- 
mini and route of the road a float would manifestly be a palpable 
misnomer. It could not by any stretch of the imagination be so 
termed. As was said in Jamestown & Northern Railroad Co. v. Jones, 
supra : 

"Différent considérations apply to the grant of lands than to the grant of 
the right of way." 

While the filing of proofs of organization authorizes the railroad 
company to locale its right of way over public lands, it acquires no 
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particular route or right of way until it has either actually constructed 
its road or complied with section 4 in locating, filing, and having ap- 
proved the profile of its right of way; and this applies as between 
the railroad company and the govemment. Indeed, in a later case, 
Stalker y. Oregon Short Une, 225 U. S. 142, 151, 32 Sup. Ct. 636, 
639 (56 L. Ed. 1027), the Suprême Court interprets what was said 
in the opinion of the court in Railway Co. v. Doughty about the grant 
of the right of way being dépendent upon three things, naming them, 
as referring — 

"to the nonvesting of any right as against the United States, and not as de- 
nying the priority of right in the acquisition of the premises as between par- 
ties growing eut of priority of application." 

We see no escape f rom the conclusion that the government's estab- 
lishment of the reserve is paramount, that the lands comprised there- 
by were especially reserved from sale, and that the défendant railway 
company failed in the acquirement of a right of way for its railroad 
across the reserve in pursuance of the act of 1875. 

[4] It being ascertained that a forest reserve is excepted from the 
opération of the act of March 3, 1875, and that the défendant railroad 
company did not, by what it did, acquire a right of way over the Cœur 
d'Alêne Reserve prier to its establishment through withdrawal of the 
lands comprised therein from sale by the Commissioner of the Gen- 
eral Land Office and by the proclamation of the Président, it remains 
to be seen by what authority, right, or method a railroad company may 
acquire such right of way. 

The government's position is that the act of March 3, 1899, not 
only affords the means by which such a right of way may be acquired,. 
but that it is potent to authorize the Secretary of the Interior to 
prescribe rules and régulations to be observed and the conditions, 
within reasonable bounds, upon which a railroad company may obtain 
the privilège contemplated. 

The act provides that in form provided by existing law, the Secre- 
tary of the Interior may file and approve surveys and plats of any 
right of way for a railroad over and across any forest réservation, 
when in his judgment the public interests will not be injuriously af- 
fected thereby. It is somewhat obscure, and just what Congress in- 
tended to accomplish by its adoption is not readily apparent; but one 
thing seems to be of clear intendment, and that is that the Secretary 
of the Interior shall only file and approve surveys and plats of rights 
of way when in his judgment the public interests will not be injuri- 
ously afifected. In other vi'ords, the Secretary of the Interior is made 
the arbiter as to when such surveys and plats shall be approved, and 
without such approval it is plain that a railroad company cannot ac- 
quire a right of way across a forest reserve. If in his judgment the 
public interests would be injuriously afïected, it would seem he could 
prevent, by refusai to approve the surveys and plats, any occupation 
of the réservations for right of way purposes. Having the power to 
prevent, it would seem to follow that he also has the power to ap- 
prove surveys on conditions that would provide against threatened in- 
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jury to the public interests, and also afford relief and reimbursement 
against such as might actually be sustained. 

Acting upon this principle, the Secretary of the Interior bas, for the 
exercise of his judgment in the premises, heretofore adopted and pro- 
mulgated certain rules and régulations and prescribed certain condi- 
tions calculated to safeguard the public interests in that regard. Thèse 
require of the applicant for a right of way a stipulation that the 
right of way shall not be so located as to interfère with the proper 
occupation of the réservation by the government; that the applicant 
will eut no timber outside of the right of way; that he will remove 
no timber within the right of way, except as rendered necessary by 
the proper use and enjoyment of the privilège; that he will remove 
from the réservation, or d'estroy under proper safeguards, ail stand- 
ing, fallen, or dead timber, etc., for such distance on eàch side of 
the central line as may be determined by the General Land Office to 
be essential to protect the forest from fire, and will also furnish men 
and materials for fighting fire, if it can be done without serions in- 
jury to applicant's business. Such rules and régulations also require 
the applicant to exécute a bond to the government, conditioned that 
the makers thereof will pay — 

"for any and ail damage to the public lands, timber, natural curiosities, or 
other public property on such réservation, or upon the lands of the United 
States, by reason of such use and occupation of the reserve, regardless of the 
cause or clrcumstances under which sucli damage may occur." 

No construction can be allowed until an application for the right of 
way has been regularly filed in accordance with the laws of the United 
States and has been approved by the Department, or has been con- 
sidered and permission specifically given. The régulations hâve since 
been changea, so that the applicant must enter into stipulation and 
exécute such bond as the Secretary of Agriculture may require for 
the protection of such reserves. 

Now, referring to the authority expressly conferred upon the Secrev 
tary of the Interior by the act of June 4, 1897, to make rules and 
régulations and establish such service as will insure the objects of such 
réservations, namely, to regulate their occupancy and use and to pré- 
serve the forests thereon from destruction, thus delegating to such 
department a broad scope of régulation touching forest réservations, 
it would indicate that when the act of 1899 was adopted, Congress 
assumed that the Secretary already had ample power and authority 
to regulate by rule and' the imposition of proper conditions the oc- 
cupation generally of forest reserves, and the especial purpose of 
that act was to render the power spécifie as respects occupation for 
right of way for railroad purposes; hence the peculiar wording of 
the act. 

The authority accorded the Secretary of the Interior to exercise 
his judgment for the conservation of the public interests respecting 
forest reserves carries with it, by strong implication, the authority to 
make rules and régulations for the better and more efficacious ex- 
ercise of his judgment. The act of adopting such rules and régula- 
tions is not législative, but merely administrative for enforcing the 
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law, specially given into his charge to provide ways and means for its 
due exécution and enforcement. In gênerai, the power to make rules 
and régulations must be granted expressly or by necessary implica- 
tion; otherwise, it cannot be lawfully exercised. Van Lear v. Êisele 
(C. C.) 126 Fed. 823, 827. 

But we think in the présent case the power exercised by the Secre- 
tary of the Interior in making the rules and régulations in question, 
and to prescribe the conditions imposed, is clearly implied by the 
ternis of the statute in view of the previous législation pertaining to 
the conservation of forest reserves. The conclusion thus deduced 
touching the power and authority of the Secretary of the Interior 
respecting the forest reserves, and the approval of surveys and plats 
of rights of way across such reserves, affords ample considération for 
upholding the Peck agreement, for the agreement was entered into 
upon the condition that the défendant company should hâve immédiate 
permission from the Forest Service to begin construction of its rail- 
road through the reserve. 

[5] This brings us to the contention of appellant that the respond- 
ent is not entitled to équitable relief. The purpose of the bill of com- 
plaint is to require spécifie performance of the Peck agreement, in 
that the défendant company shall exécute and abide by stipulations 
and conditions to be prescribed by the forester in respect of defend- 
ant's railroad, such stipulations and conditions to be as nearly as prac- 
ticable like those executed by the défendant company on January 18, 
1907, with relation to its railroad within the Helena National Forest, 
Montana, and, further, that the défendant company shall respond in 
such damages as the plaintiff has sustained in the meantime by reason 
of the defendant's construction of its railroad across the reserve and 
occupation of the right of way therefor. Spécifie performance is a 
well-established head of équitable jurisprudence, and it is wholly un- 
necessary to cite authority to that purpose. The several objections 
assigned as to why the bill is without equity may be disposed of seria- 
tim. 

It is first urged that there was no authority vested in the Executive 
Department to consent to a railway company which was not a quali- 
fied beneficiary under the act of 1875 entering upon the public lands 
for the purpose of constructing a railroad thereon. This objection 
is disposed of by what has been, previously determined as to the power 
and authority of the Secretary of the Interior to approve surveys and 
plats of rights of way over the forest réservations. So, aïso, has the 
objection been disposed of that there was no considération for the 
promise embodied in the agreement. 

The third objection is that the undertaking is an agreement to make 
an agreement, and that spécifie performance of such an engagement 
will not be decreed. This is the gênerai rule, no doubt. But contracts 
of insurance and indemnity and agreements for the exécution of for- 
mai contracts of security constitute well-settled exceptions to the gên- 
erai rule. 36 Cyc. 567. The stipulation agreed to be executed is in 
the nature of a contract to indemnify and save harmless the United 
States, and as further security against any damage that might resuit 
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from the construction of defendant's railroad and the occupancy of 
the right of way across the reserve for railroad purposes. 

The fourth objection is that the stipulation demanded in the bill 
is not essentially the same as the one agreed to be executed under the 
Peck agreement. Some référence to the pleadings and the facts is 
necessary to an understanding of the situation. Prior to the insti- 
tution of the suit the Secretary of Agriculture prescribed a form of 
stipulation, a copy being attached to the bill of complaint and marked 
"Exhibit G." A copy also of the stipulation entered into relative to 
the Helena Forest Reserve is found in the évidence. A comparison 
of thèse two documents indicates a material différence between them, 
and, while the court is not disposed to require an exécution of Ex- 
hibit G, we think complainant is entitled to an exécution on the part 
of the railroad company of a stipulation "as nearly as practicable like" 
the one executed January 18, 1907, respecting the Helena Forest 
Réserve. The scope of the relief prayed is broad enough to require 
an exécution of the stipulation, if the plaintiff is otherwise entitled 
to équitable relief. 

It is further urged in this relation that the plaintiff made no tender 
of any stipulation, approximating as nearly as practicable the Helena 
stipulation, for defendant's exécution. This was unnecessary under 
the facts developed, as in the end the défendant declined to sign 
any stipulation as required by the Peck agreement. 

The next objection is that the Peck agreement is too uncertain for 
spécifie performance. That is certain which is capable of being ren- 
dered certain. The Helena contract viras touching the approval of a 
survey and plat of a right of vi^ay across a reserve under conditions 
similar to those obtaining in respect to the Cœur d'Alêne reserve, and 
it was manifestly not a difficult task to suit the stipulation to the 
slight différence in conditions that really existed. The controlling f ea- 
tures were practically the same in each case. We therefore deem 
the Peck contract susceptible of soecific performance. Hébert v. Mu- 
tual Life Ins. Co. (C. C.) 12 Fed. 807. 

The next objection is that the Peck agreement is lacking in mutu-, 
ality. Peck was the gênerai counsel of the défendant railroad com- 
pany, and unquestionably authorized, in furtherance of its purpose 
in acquiring a right of way across the Cœur d'Alêne Reserve, to 
enter into just such an agreement as he did. In implicit reliance upon 
said agreement, and in full pursuance of its intendment, the plain- 
tiff, acting through its duly authorized officer, granted immédiate 
permission to enter upon the construction of its railroad across the 
reserve, and this prior to any approval of the surveys and plat of 
the company's right of way. Having entered upon the construction 
of its railroad, the défendant so continued without interférence on the 
part of the government until the latter part of November, 1907, when 
the stipulation Exhibit G was presented for exécution. Execution 
was declined pending certain negotiations in Washington, D. C, and 
in the meanwhile the défendant was allowed to continue in its con- 
struction without compliance with the requirements of the Forest Serv- 
ice, and it so continued to proceed with the work until it had fully 
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coinpleted its construction work for the full distance across the re- 
serve, and is now in the opération of its railroad. 

[6] The outcome of the controversy is this suit, called a friendly 
suif to détermine the corrélative rights of the parties Utigant. The 
agreement was v^'holly executed on the part of the government the 
moment it granted permission to the défendant to enter upon con- 
struction. If not then, it has since been so amply executed that there 
can no longer be any question about it. Want of mutuality cannot 
be predicated of an agreement wholly executed by the party seeking 
spécifie performance. Mississippi Glass Co. v. Franzen, 143 Fed. 501, 
74 C. C. A. 135, 6 Ann. Cas. 707. In this case is found a quotation 
from Grove v. Hodges, 55 Pa. 504, 516, which states the doctrine 
explicitly as follows: 

"Want of mutuality is no défense to eltber party, except In cases of execu- 
tory contracts. It has no applicability to an executed bargain. There are 
many where the obligation is ail upon one party. As to one, the obligation 
was fulflUed ; the contract was executed when it was made. As to the other 
party, it remained executory. A considération may be either something done, 
or something to be done, or a promise itself. When it Is something already 
done, it is idle to talk of want of mutuality. That is to be considered only 
when the obligations of both parties are future." 

But counsel insist that advance permission was given subject to 
ratification by the company, and that the company has never ratified 
the Peck agreement. It has, however, availed itself to the fullest ex- 
tent of the very advantages which it sought to acquire, and did ac- 
quire, by viirtue of the agreement. While delaying express ratifica- 
tion, it continued in the exercise and enjoyment of the right and priv- 
ilèges extended in pursuance of the agreement until it got absolutely 
everything it wanted, and now seeks, through the instrumentality of 
a friendly suit, to hâve the agreement declared nonenforceable be- 
cause not ratified by it. It is too late, after enjoying the full benefits 
extended under the agreement, to insist now that défendant should not 
be required to perform because it has not expressly ratified such agree- 
ment. 

It is further suggested that the défendant company had no knowl- 
edge of the agreement until Exhibit G was presented for exécution. 
But this knowledge is imputed from the fact that the agreement was 
executed by the gênerai counsel of the company, and, having been 
done in the Une of his authority and in pursuance of an explicit duty 
enjoined, the company is bound to know what he did in that relation. 

Another objection is that the agreement was signed under a mis- 
take of fact on the part of Mr. Peck. But this cannot go to the suffi- 
ciency of the bill, as it is set up as a défense, and is to be determined 
upon the évidence adduced. The trial court has found against the 
défendant on the issue, and we approve the findings in that respect. 
We think it clear that the bill states facts pertinent and sufficient to 
entitle the plaintif! to spécifie performance of the Peck agreement. 

[7] Again, it is insisted that the bill is multifarious, and that a 
court of equity is without jurisdiction to award money damages. Sev- 
eral items of damages are claimed, such as for obstructing St. Joseph 
river with débris, for timber destroyed by fire, çaused by the escape 
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thereof through want of proper précautions, and for timber eut in 
clearing the right of way. But it is urged that thèse items are each 
and ail subjects for actions at law, and, having been combined in a 
demand for relief in one bill, render the bill multifarious. A court 
of equity, having acquired jurisdiction for one purpose, may generally 
award incidental relief, although such relief may be légal rather than 
équitable. Ail thèse demands for damages are merely incidental to 
the main suit for spécifie performance of the Peck agreement, and 
équitable jurisdiction is clear to afford entire relief in one suit. 

The idea of the bill is to require due exécution of the stipulation 
and bond, as contemplated by the Peck agreement, and to recover 
what damages the government has suffered in the meantime, in pur- 
suance of the stipulation and bond, had they been given as agreed. 
Whatever damages might arise in the future would be provided against 
by the stipulation and bond executed.under the decree of the court. 
In this view of the case, the damages prayed are but incidental to the 
main suit, and the bill is therefore not multifarious. 

The trial court directed a form of stipulation to be entered into, one 
which the parties themselves had agreed to after the main décision 
was rendered, with an additional provision that it should be effective 
as of date May 10, 1907, and awarded damages in the aggregate of 
$68,489. 

Being of the opinion that no error wras committed, the decree of 
the District Court is affirmed; and it is so ordered. 



GREAT NORTHERN RY. CO. V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 28, 1914.) 

No. 4115. 

1. Master and Seevant (§ 17*) — Hotjbs of Service — Actions foe Penalties 

BUEDEN OF PeOOF. 

Wliere, in an action against a railway company for penalties, tbe gov- 
ernment sliowed ttiat firemen were required to remain on duty more than 
16 consécutive liours vcitliout being relieved from sucti duty, this cast 
upon the conlpany the burden of proving by the greater welght of the tes- 
timony facts bringing the case vFithin the proviso of Hours of Service 
Act March 4, 1907, e. 2939, § 3, 34 Stat. 1416 (Comp. St 1913, § 8679), 
that such act shall not apply in any case of casualty, unavoidable acci- 
dent, or act of God, nor where the delay was the resuit of a cause not 
known to the cariier, or its offlcer or agent in charge of the employé, 
when the employé left a terminal, and which could not hâve been fore- 
seen. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. § 17.*] 

2. Mastbe and Seevant (§ 13*)— Hotjbs of Seevicb — Statutoet Provisions 

— "Employé." 

Where, though a train was tied up, its running temporarily suspended, 
and the rest of the train crew relieved from duty, wlthin 16 hours from 
the time they went on duty, the flreman was required to watch and care 
for the engine, keep up steam, and the proper amount of water la the 
boUer, and otherwise care for it, thus remaining on duty for more than 

•For other casea see sama topio & i nvmbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 



GEEAT NOBTHEKN ET. CO. V. UNITED STATES 303 

16 hours, there was a violation of Hours of Senrlce Act, § 2, maklng It 
unlawful for any common carrier to permit any employé subject to that 
act to be on duty for more tban 16 consécutive hours, and section 1, pro- 
vidlng that "employés" therein shall mean persons actually engaged in 
or connected with the movement of any train. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Employé.] 

5. Mastek and Servant (§ 17*) — Houks op Seevice — ^Actions foe Penai-ties 

— Evidence Admissible undeb Pleading. 

In an action for penalties under the Hours of Service Act, a défend- 
ant, relying upon a défense under the proviso of section 3, must allège 
the facts constituting such défense; and hence, where the only défense 
alleged was that the employés named in the complalnt vcere not kept on 
duty for more than 16 hours, évidence of facts claimed to constitute a dé- 
fense under the proviso was not admissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 16; 
Dec. Dig. § 17.*] 

4. Stipulations (§ 18*) — ^Amendment ov Pleading. 

Where évidence was inadmissible under the original answer, but the 
court at the trial gave leave to défendant to file an amended answer, 
which was not then flled, and ho leave was granted to flle It later, me 
parties could not bind the court by a provision, in a stipulation subse- 
quently made, that a supplemental answer materially changing the is- 
sues might be filëd, and considered as filed prior to the trial, and thereby 
require the appellate court to détermine questions never determined by 
the trial court. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. |§ 41-54 ; Dec. 
Dig. § 18.*] 

6. Masteb and Servant (§ 13*)— Houbs oï Service — Statotoht Provisions. 

Wlthin the proviso of Hours of Service Act, | 3, a hot box, an unusually 
heavy movement of grain, or an extraordinary head wind or storm, de- 
laying trains to some extent in maklng their ordlnary running time, but 
not causlng obstructions to or breaks in the tracks or roadbed, is not a 
casualty, unavoidable accident, or act of God; and a delay thereby 
caused, requiring the train employés to work more than 16 hours con- 
secutively, does not resuit from a cause not known to the carrier, or its 
officer or agent In charge of the trainmen, at the time they left the ter- 
inlnal, which could not hâve been antlclpated and foreseen, as, in the ex- 
ercise of reasonable diligence, such matters could be antlclpated and 
guarded against, or the trainmen could be relleved. If necessary. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; ' 
Dec. Dig. § 13.» 

Hours of service of employés, see note to United States v. Houston 
Belt & T. Ry. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Action for penalties by the United States against the Great North- 
ern Railway Company. Judgment for the United States, and défend- 
ant brings error. Affirmed. 

The United States sued the défendant railway company, a common 
carrier by railroad of property in Interstate commerce, to recover 
penalties for three separate alleged violations of the act of Congress 
approved March 4, 1907 (34 Stat. 1415, c. 2939 [Comp.St. 1913, §§ 
8677-8680]) commonly called the "Hours of Service Act." The trial 

*For other cases see same topic & i numbbb iu Dec. & Am, Digs, 1907 to date, & Rep'r Indexes 
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resulted in a directed verdict and judgment for the plaîntiff on each 
count, and the défendant brings error. 

John F. Finerty, Jr., of St. Paul, Minn. (E. C. Lindley, of St. Paul, 
Minn., on the brief), for plaintifif in error. 

Roscoe F. Walter, Sp. Asst. U. S. Atty., of Washington, D. C. 
(Charles C. Houpt, U. S. Atty., of St. Paul, Minn., and Monroe C. List, 
Sp. Asst. U. S. Atty., of Washington, D. C, on the brief), for the Unit- 
ed States. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge (after stating the facts as above). The péti- 
tion or complaint is in three counts, was filed February 28, 1913, and 
each count allèges that on certain dates named in October, 1912, the 
défendant required and permitted a person named therein, employed 
by it as fireman on one of its engines moving Interstate traffic on the 
lines of its road, to be and remain on duty as such fireman longer 
than 16 consécutive hours, in violation of said act of Congress. 

The original answer of the défendant was filed March 18, 1913, 
and admitted that défendant was engaged as a common carrier by 
railroad of Interstate traffic at the times alleged in the pétition, and 
for ansvi'er to count 1 thereof alleged : That its fireman named in 
said count (Joseph Boese) went on duty at 4 o'clock p. m., October 
10, 1912, at Devils Lake, N. D., upon engine No. 1168, and upon arrivai 
at Redlànd, Minn., a division terminal, said engine was "tied up" at 
7:30 a. m., October llth, and that the total number of hours of con- 
tinuons service rendered by said fireman was less than 16. The an- 
swer to count 2 alleged that the fireman named in said count (S. Keel- 
ing) went on duty at 10:15 a. m., October 13, 1912, at Redland, Minn., 
as fireman on engine No. 1179, ran to Larimore, N. D., and return, 
arriving at Redland at 1 :45 a. m. the next day, October 14th, and that 
said fireman was on duty less than 16 consécutive hours. The answer 
to count 3 alleged that its fireman (William Kohn) went on duty at 
2 o'clock a. m., October 29, 1912, on engine No. 604 extra, at Garret- 
son, S. D., for a run to Willmar, Minn.; that said engine was "tied 
up" at 5:15 p. m. of that day; and that said fireman was on duty as 
such for 15 hours and 15 minutes, and no more. The answer dénies the 
other allégations of each count of the pétition. 

The jury was impaneled and the cause tried on June 4, 1913, result- 
ing in a directed verdict and judgment for the plaintifï on that day 
upon each count of the pétition. 

The government's évidence on count 1 shows without dispute that 
engine No. 1168 on which Boese was fireman, left Devils Lake, N. 
D., at 4 o'clock p. m., October lOth, and arrived at Redland, a division 
terminal, the next morning at 7:30 a. m., when the engine was "tied 
up" and the crew, except Fireman Boese, relieved of duty; that he 
was required to remain as watcher of the engine until 11 o'clock a. 
m. of that day (October llth), when he was relieved from duty after 
some 19 consécutive hours of service on and about the engine. The 
train dispatcher testified that the distance between Devils Lake and 
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Redland was 168 miles ; that the ordinary running time between those 
stations was 12 to 13 hours; that he always figured whether a train 
would get into its terminal within the 16-hour period; that until this 
train got to Fisher, 12 miles from Redland, he had anticipated that 
it -vvculd get to Redland in sufficient time to allow the crew to be re- 
lieved within the 16 hours; that he held a passenger train at some 
point to enable the train to reach Redland within the 16-hour limit, 
and after the train left Fisher he sent a wire to Redland advising that 
the train was on short time. The défendant then offered to prove 
by its dispatcher that there was an unanticipated delay by reason of 
a hot box; also that there was at this time an unusually heavy grain 
movement on this division of the road, and even under thèse circum- 
stances the dispatcher expected the train to reach the terminal in time 
to be reHeved within the 16-hour limit. This ofïered testimony upon 
objection was ruled out as being immater ial under the issues, and the 
ruling is assigned as error. 

Upon the second count the government's proof shows without dis- 
pute that the fireman (Keeling) went on duty at 10:15 a. m., October 
13th, at Redland, the starting point of the train for a run to Lari- 
more, N. D., and return, and returned to Redland at 1 :45 a. m. the 
next day; that the others of the crew were then relieved within the 
16-hour period, and Fireman Keeling requiredl to remain about 1 
hour and 20 minutes longer as watchman of the engine before he 
was relieved — making a total of some 17 hours of consécutive service 
by him. The défendant offered to show by its train dispatcher that 
the time consumed at Larimore before starting on the return trip was 
only sufficient to make up the train to be brought back, and that he 
expected that the train would get to Redland upon its return trip 
within the 16-hour period (as it in fact did) ; also that the train sheet 
showed no unusual delay in the way of hot boxes ; that delays on ac- 
count of hot boxes could not be anticipated or taken into account by 
the train dispatcher ; and that there was no way of telling when they 
would occur. This offered testimony was rejected, upon motion of 
the government, as immaterial under the issues, and this ruling is as- 
signed as error. 

Upon the third count the government's proof shows without dispute 
that the engine crew of No. 604 extra was called to report for duty 
at 2 o'clock a. m., October 29, 1912, at Garretson, S. D., to take a 
train to Willmar, Minn., a division terminal ; that the train left Gar- 
retson at 4:50 a. m. and arrived at Clara City at 4:55 p. m., within 
the 16-hour limit, when it was "tied up" and the crew other than the 
fireman relieved at 5:15 p. m.; that he (Kohn) was required to re- 
main in charge of the engine as watchman, and did so remain at Clara 
City, until at least 8 o'clock p. m. of that day; when the engine with 
him in charge was, after 8 o'clock p. m., towed in from Clara City 
to Willmar by another train and crew, and arrived at Willmar some 
time later that evening. The défendant offered to show that the train 
did not make its usual time by reason of unavoidable delays ; that the 
engine was on its second trip after having been overhauled generally, 
and because of that condition, and an extraordinary head wind, did 
218 F.— 20 
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not make the time expected of her; in fact, that when it made the 
trip the day before it made it without difficulty, and that was its 
initial trip after the overhauling. The offered testimony was upon 
objection rejected as being immaterial under the issues, and because 
the train had reached Clara City within the 16-hour period, and in 
time to relieve the other members of the crew. Counsel for défend- 
ant then stated: 

"That it had two défenses to this cause of action: First, that the reason 
of the delay In this case was because of a condition not known at the time 
the train left the terminal, and was one whlch the officiais In charge had 
no reason to foresee ; that It was proper under the statute to hâve run the 
entlre trip Into the terminal at Wiilmar, because of the provlso whlch says 
that the statute shall not apply in cases where the delay Is caused by some- 
thlng not known at the time the train left the terminal, and whlch could 
not hâve been foreseen by the officiais. Second, that Kohn was not on duty, 
within the meanlng of the statute, after he was relleved as flreman at Clara 
City." 

The défendant also offered to prove that this is the only instance 
in which this train was required to "tie up" by reason of not bemg 
able to make the run within 16 hours; that the trainmaster first 
learned that the train would be unable to make its terminal at Wiilmar 
within 16 hours was when it arrived at a station called Maynard, some 
25 miles from Wiilmar, when he received a message from the con- 
ductor in charge thereof that he would be unable to reach Wilmar 
within 16 hours. This offered testimony was rejected upon objection 
as being immaterial under the issues 

The applicable provisions of the Hours of Service Act are: 

Section 1: "That the provisions of this act shall apply to any common 
carrier or carriers, their offlcers, agents, and employés, engaged in the trans- 
portation of passengers or property by railroad" in Interstate commerce; 
"and the term 'employés' ♦ » * shall be held to mean persons actually 
engaged In or connected wlth the movement of any train." 

Section 2 "That It shall be unlawful for any common carrier, Its offlcers 
or agents, subject to this act to require or permit any employé suMect to 
this act to be or remain on duty for a longer period than sixteen consécutive 
hours, and whenever any such employé • • ♦ shall hâve been contlnu- 
ously on duty for sixteen hours he shall be relleved and not required or per- 
mltted agaln to go on duty untll he has had at least ten consécutive hours ofE 
duty. ♦ * •" 

Section 3: " * • * Provlded, that the provisions of this act shall not 
apply in any case of casualty or unavoldable accident or the act of God; 
nor where the delay was the resuit of a cause not known to the carrier or 
its offlcer or agent in charge of such employé at the time said employé left 
a terminal, and whlch could not hâve been foreseen. • * • " 

[1] The testimony on behalf of the government shows without dis- 
pute that the fireman named in each count was required to remain 
on duty on and about his respective engine more than 16 consécutive 
hours without being relieved from such duty. This cast upon the 
défendant the burden of alleging and proving, by the greater weight 
of the testimony, façts which bring it within the proviso in section 3 
of the act. United States v. Kansas City Southern Ry. Co., 202 Fed, 
828, 121 C. C. A. 136. 

[2] It was the contention of the défendant upon the trial in the 
District Court, arid is its contention hère, that when the engine upon 
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which each of the firemen was employée! was "tîed up" (that îs, its 
run temporarily suspended) within the 16-hour period and the rest 
of the crew relieved from duty within such time, and the fireman 
required to watch and care for the engine, keep up its steam, the 
proper amount of water in the boiler, and otherwise care for the 
same thereafter, that while so engaged he was not employed "as fire- 
man," and was not then within the provisions of this act. This court 
in San Pedro. L. A. & S. L. R Co. v. United States, 213 Fed. 328, 
130 C. C. A. 28, and the Court of Appeals in the Ninth Circuit in 
Great Northern Ry. Co. v. United States, 211 Fed. 309, 127 C. C. 
A. 595, and in Northern Pacific Ry. Co. v. United States, 213 Fed. 
577, 130 C. C. A. 157, hâve held against this contention. A certiorari 
was denied by the Suprême Court in Great Northern Ry. Co. v. 
United States, above, May Ist of this year (234 U. S. 760, 34 Sup. 
Ct. 776, 58 L,. Ed. 1580). The defendant's contention in this respect 
needs, thèrefore, no further considération, and must be and is over- 
ruled. 

The défendant oflFered to prove, upon the trial of count 1, that upon 
the run from Devils Lake to Redland, which are division terminais, 
that there was an unanticipated delay of the train because of a hot 
box; also that there was then an unusually heavy grain movement, 
and that even under thèse circumstances, the dispatcher expected that 
when the train reached Fisher, 12 miles from Redland, it would be 
able to reach Redland within the 16-hour period (as it in fact did). 
The court rejected this ofïered testimony as immaterial under the 
issues. A similar offer was made by the défendant upon the trial of 
count 2, which was rejected by the court for the same reason. Upon 
the trial of count 3 the défendant ofifered to prove by its trainmaster 
that the train did not make its usual time for reasons not known to 
défendant or its agents when the train left Garretson, one of which 
was that the engine was not working well, because it had recently been 
overhauled and it did not make the time expected of it. 

It was upon the trial of this count that the défendant first suggested 
a défense under the proviso in section 3 of the act. It is proper, how- 
ever, to say that the évidence upon count 3 was ofïered before the 
évidence upon counts 1 and 2 was ofïered. It is quite doubtful if 
this défense is properly before us for considération At the close 
of the évidence upon ail the counts the défendant moved for a directed 
verdict in its favor, which motion was denied, and défendant excepted. 
The government then moved for a directed verdict in its favor upon 
each count of the pétition. Upon intimation of the court that it would 
hâve to be sustained, counsel for défendant said: 

"I understand that the government is willlng that the record shall show 
that we made no défense under the answer. and that we may make up a 
spécial plea in défense required under the proviso." 

The court said: 

"I wlU allow you to file an amended answer. It may be that you can 
settle upon the amendment." 

No amendment was then filed, nor was leave granted to file it later. 
The motion of the government for a directed verdict in its favor was 
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then sustained, and judgment rendered for the plaintiff upon each 
count of the pétition on June 4th as before stated. A stay of pro- 
ceedings was then ordered until August 31, 1913, which was later 
extended to and including October 31, 1913, when the bill of excep- 
tions was signed. On October 28th there was filed with the clerk, 
without further leave of court, a stipulation as f ollows : 

"It Is hereby stipulated between the parties to the above-entitled cause by 
thelr respective attorneys that the supplemental answer of the défendant, 
attached hereto and made part of this stipulation, may be filed In said cause, 
and may be considered as filed on or before the date on which said cause 
was called for trial, to wit, June 4, 1913; and it may be further considered 
that the trial of said cause was had as if said supplemental answer had 
theretofore been filed therein, and issue joined thereon, and évidence present- 
ed thereunder. [Signed by the attorneys of the respective parties.]" 

The supplemental answer, so called, attached to the above stipula- 
tion, is as f ollows: 

"Cornes now the above-named défendant, and by leave of court flrst had 
and obtained makes further answer to the plaintiff's complaint herein, to wit: 

"(1) States, as to plaintiff's flrst cause of action, that if Joseph Boese, as 
alleged therein, was required and permitted to be and remain on duty as 
fireman and employé for a longer perlod than 16 consécutive hours, that 
said Boese was so required and permitted to remain on duty because of 
delay which was the resuit of a cause or causes not known to the défend- 
ant, or Its offlcer, or agent, in charge of said Boese at the time said Boese 
left the terminal known as Devils Lake, N. D., for the terminal known as 
Redland, Minn., and such delay could not hâve been foreseen, and said Boese 
was not required or permitted again to go on duty until he had had at least 
10 consécutive hours off duty." 

This answer to the second and third counts of the pétition is identi- 
cal with that to the first count above, except the name of the fireman 
and the terminais of the train upon which he was employed. 

[3-5] The court was undoubtedly right in excluding the évidence 
offeréd by the défendant in support of any supposed défense it might 
hâve under the proviso in section 3 of the Hours of Service Act, as 
the only défense pleaded when this ofifer was made was that neither 
of the firemen was employed more than 16 consécutive hours upon 
his engine. If the défendant relied upon any défense under the pro- 
viso, it was its duty to allège the facts constituting such défense be^- 
fore the trial began, so that the govemment might know what it would 
be required to meet. The so-called supplemental answer is but an 
amendment to the original answer; but it was not filed until more 
than 4% months after the trial and judgment. It does not appear 
from the record that the attention of the trial court was ever called 
to this stipulation, or to this supplemental answer. It may be that 
the statement of the court that it "would permit an amendment to 
the answer," and the stipulation of the government's counsel that it 
may be filed so long after the trial and without objection thereto, is 
sufficient to authorize its rétention in the record as an amendment to 
the answer. But counsel should not be permitted to bind the court 
by stipulation that a pleading filed 4^^ months after the trial is com- 
pleted and judgment entered, which materially changes the issue, shall 
be considered as having been filed before the trial began, for this 
would permit them to require the appellate court to détermine ques- 
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tîons never determined by the trial court. But, putting aside this 
question, we are of opinion that the proffered testimony offered by 
the défendant does not show any casualty or unavoidable accident or 
an act of God, nor a delay which was the resuit of a cause not known 
to the carrier or its officer or agent in charge of the trainmen at the 
time they left a terminal, which could not hâve been anticipated and 
foreseen in the exercise of proper vigilance and care upon their part. 

It is a matter of common knowledge among railroad officiais and 
trainmen, as indicated by the defendant's testimony, that hot boxes 
are liable to occur at any time in the opération of railroad trains ; and 
officiais in charge of the running of such trains should be held to an- 
ticipate their occurrence and to exercise reasonabïe diligence to guard 
against delays because of them. If a hot box occurs in the running 
of a train that is liable to prevent it from reaching the end of its run 
within the 16-hour period, reasonabïe diligence would require that the 
car upon which it occurs should be set out at the first opportunity, 
and trainmen not continued on duty overtime because thereof to their 
détriment, and the danger to persons and property because of their 
lack of required rest. 

That there was a heavy grain movement upon defendant's road 
at the time in question is surely not an unavoidable casualty, nor is 
it a cause that cannot be known or foreseen in the exercise of proper 
diligence upon the part of the officiais in charge of the running of 
trains before they are sent out. Neither is an "extraordinary head 
wind" or a storm, that does ftot cause obstructions to or breaks in the 
track or roadbed that may delay trains to some extent in making their 
ordinary running time, a cause not to be anticipated or foreseen by 
train officiais ; and violations of the law in working the trainmen over- 
time can easily be avoided by relieving them, if necessary. In other 
words, the proviso in section 3 of the act does not relieve the officiais 
in charge of train crews from exercising proper diligence to avoid 
working them overtime; and proper diligence requires train officiais 
to know whether or not engines and cars are in proper condition for 
use when starting them upon a run. 

The défendant made no offer to show the length of time either of 
the trains in question was delayed because of the alleged unknown 
causes, except that there was an offer to prove that the engine men- 
tioned in count 2 of the pétition was delayed 35 minutes at some sta- 
tion on the line because of a hot box. But notwithstanding this the 
train arrived at Redland, its terminal, within the 16-hour period, and 
the crew, except the fireman, relieved within that period. See North- 
ern Pacific Ry. Co. v. United States, 213 Fed. 577, 580, 581, 130 C. 
C. A. 157 (9th C. C. A.). 

The judgment must be and is affirmed. 
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LADD & TILTON BANK v. LEWIS A. HICKS CO. 

(Circuit Court of Appeals, Ninth Circuit October 19, 1914.) 

No. 2324. 

1. OoTTETs (§ 356*) — Fedeeal Couets — ^Actions Tbied to Couet — Waiveb ob 

JUBT. 

Kev. St. § 649 (U. S. Comp. St. 1913, § 1587), provides that issues of 
fact in civil actions may be tried by the court witb the written consent 
of the parties to waive a Jury, and that the court's flndlng on the facts, 
which may be gênerai or spécial, shall hâve the effect of a verdict. Sec- 
tion 700 (section 1668) déclares that, when an Issue of fact in a civil 
case Is tried by the court wlthout a jury, the court's rulings in the prog- 
ress of the trial, if excepted to and presented by bill of exceptions, may 
be revlewed, and, when the flndlng is spécial, the rule may extend to the 
détermination of the sufficiency of the facts found to support the judg- 
ment. Held, that such provisions, so far as the right to reviev? is con- 
cerned, are jurisdlctlonal, and that where a case has been tried to the 
court wlthout a written stipulation walving a jury, and the facts are 
not admitted in a case stated, no question is open to review on a writ 
of error, except such as arise on the process, pleadlngs, or judgmerit. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
§ 356.*] 

2. Judgment (§ 18») — Pleadings — Geneeal Denial. 

Where, In addition to a spécial défense pleaded, the answer contained 
déniais of material facts requlslte to plalntiff's recovery, the gênerai 
Issue so pleaded was sufflcient to sustain a judgment for défendant, re- 
gardless of whether the spécial matter pleaded constituted a good dé- 
fense. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 34-37; Dec. 
Dig. § 18.*] 

3. CouETs (I 356*) — Pedeeal Couets — Review — Disposition of Cause. 

Where, on a trial in a fédéral court, the jury was orally waived wlth- 
out a stipulation in writing required by Rev. St. | 649 (U. S. Comp. St 
1913. g 1587), and for this reason only questions arising on the process, 
pleadings, or judgment could be reviewed on a writ of error, as provided 
by section 700 (section 1668), a judgment based on a gênerai finding, 
having been rendered for défendant, could not be reversed and the cause 
remanded for a new trial because the admitted walver of a jury was ap- 
parently In good falth ; there belng no spécial circumstances involved to 
justify such disposition. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. S 937; Dec. Dig. S 
356.*] 

In Error to the District Court of the United States for the District 
of Oregon; R. S. Bean, Judge. 

Action by the Ladd & Tilton Bank against the Lewis A. Hicks Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

Wood, Montague & Hunt, of Portland, Or., for plaintiff in error. 

Chamberlain, Thomas & Kraemer and Lester W. Humphreys, ail 
of Portland, Or., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District' Judge. 

VAN FLEET, District Judge. The writ of error in this case 
brings up for review a judgment in an action at law tried to the court 

*For oUier caass see same toplc & i mumbbb in Dec. & Am. Digs. 1907 to date, & Kep'r Isdezea 
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without a jury; the judgment being based upon a gênerai finding upon 
the évidence in favor of the défendant in the court below, the de- 
fendant in error hère. A jury was dispensed with by consent of the 
parties expressed orally in open court, but no stipulation in writing 
evidencing the waiver was had or filed ; and the assignments of error 
are ail based upon rulings had at the trial. 

[1 ] In this State of the record the défendant in error makes the point 
that the errors assigned may not competently be inquired into by this 
court; ■ and we are of opinion that this objection must prevail, at least 
as to ail but a single assignment to be noticed later. The oDjection is 
based upon the limitations which circumscribe thèse courts in trials 
of issues of fact in actions at law; the statute requiring that they 
be tried by a jury (section 648, R. S. [U. S. Comp. St. 1913, § 1584]), 
unless the jury be waived by a stipulation in writing (section 649 [sec- 
tion l587]), when the facts may be tried by the court and its rulings 
reviewed as provided in section 700 (section 1668). Thèse provisions 
hâve been construed, so far as the right to review is concerned, as 
jurisdictional ; and in the absence of a compliance therewith, except 
the facts be admitted by the parties in a case stated, no question is 
open for review on error other than "those arising upon the process, 
pleadings, or judgment." Erkel v. United States, 169 Fed. 623, 624, 
95 C. C. A. 151, 152. In that case the rule and its reason are thus 
stated by Judge Gilbert: 

"It Is well settled that no question of law can be reviewed on error, ex- 
cept those arising upon the process, pleadings, or judgment, 'unless the facts 
are found by a jury by a gênerai or spécial verdict, or are admitted by the 
parties upon a case stated.' Campbell v. Boyreau, 21 How. 223, 16 L. Ed. 96. 
In that case it was held that the finding of issues of fact by the court upou 
the évidence is altogether unknown to a common-law court, and cannot be 
recognlzed as a judicial act The court said: 'And this court, therefore, can- 
not regard the facts so found as judlcially determined in the court below, 
nor examine the questions of law, as if those facts had been conclusively de- 
termined by a jury or settled by the admission of the parties.' " 

As ail the leading cases in support of thèse principles are there 
cited, further considération of the question is unnecessary, since it is 
in no respect left in doubt. 

While those sections of the statute applied originally only to trials 
in the late Circuit Courts, they were, on the abolishment of those 
<:ourts, given application to the présent District Courts. Judicial Code, 
§ 291 (Act March 3, 1911, c. 231, 36 Stat. 1167 [U. S. Comp. St. 1913, 
§ 1268]). Nor is the objection, as urged, in any proper sensé, techni- 
cal, or one which the défendant in error is estopped, by its consent in 
the court below, from raising. It is one which goes to the question 
of the court's power in the premises, and which it would be bound to 
regard independently of objection by a party. Bond v. Dustin, 112 
U. S. 604, 605, 5 Sup. Ct. 296, 28 L. Ed. 835. 

It is urged that, if compliance with thèse provisions is to be re- 
garded as jurisdictional for the purposes of review, they are equally 
so as to the power of the trial court to competently render a valid judg- 
ment, and that as a resuit there has not been a trial of the action 
such as contemplated by law, and no judgment which can bind any 
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one, and that the cause should therefore be remanded for disposition 
in accordance with the forms of law. But this contention is quite at 
variance with the settled law on the subject. The omission to legally 
waive a jury does not deprive the trial court ; it having jurisdiction of 
the action and the parties, of power to render a valid judgment. It 
affects only the extent to which such judgment may be reviewed. The 
judgment is valid unless set aside, and may be reviewed in certain 
respects, but the rulings as to the facts underlying it cannot be in- 
quired into. This distinction is expressly recognized in Campbell v. 
Boyreau, 21 How. 223, 16 L. Ed. 96, where it is said that: 

"As the Circuit Court had Jurisdiction of the subject-matter and the par- 
ties, and there Is no question of law or fact open to our re-examination, ita 
judgment must be presumed to be right, and on that ground only affirmed." 

And again in Bond v. Dustin, supra, the court say, in considering 
thèse sections: 

"Before the passage of this statute, It had been settled by repeated déci- 
sions that in any action at law in which the parties walved a trial by jury 
and submitted the facts to the détermination of the Circuit Court upon the 
évidence, Its judgment was valid; but that this court had no authorlty to 
revise its opinion upon the admission or rejeetion of testlmony, or upon any 
other question of law growlng out of the évidence, and therefore, when no 
other error appeared on the record, must afflrm the judgment." 

And it was held that the same rule as to the validity of the judg- 
ment obtains under the statute; the judgment being affirmed. 

[2] We are thus left at liberty to consider only questions as to the 
sufficiency of the pleadings to sustain the judgment. In this view 
there is one ruling which we are called upon to notice. At the close 
of the évidence, plaintiff (plaintifï in error hère) moved the court "for 
a judgment on the pleadings and for a verdict and judgment upon the 
pleadings and testimony," on certain grounds stated. This motion 
was denied, an exception taken, and the ruling assigned as error. The 
contention is made for the first time in the reply brief , filed since the 
argument, that this ruling involves the sufficiency of the pleadings to 
sustain the judgment, and as such is open to our review. In the first 
place, not only the form of the motion but the reasons upon which it 
was based indicate that it was more in the nature of a motion for 
judgment for want of sufficient évidence to sustain a spécial défense 
set up in the answer than one challenging the sufficiency of the plead- 
ing; and it is largely so treated in the opening brief of plaintiff in er- 
ror, the sufficiency of the évidence ^being fuUy discussed. But in the 
next place, assuming that the assign'ment is such as to raise a question 
of the sufficiency of the spécial défense to sustain the judgment, it is 
without material effect. The record discloses that, in addition to 
the spécial défense pleaded, the answer contained déniais of material 
facts requisite to the plaintiff's recovery, and as the judgment was 
based on a gênerai finding for the défendant, which involved the suf- 
ficiency of the proof on plaintiff's part to entitle it to recover, it is 
not material to inquire whether the spécial matter pleaded in the an- 
swer constituted a good défense or not, since, in view of the gênerai 
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défense, it catinot be said that the pleadings are insufficient to sustain 
the judgment. Bond v. Dustin, supra. 

[3] We are not unmindful of the ethical force in the urgent con- 
tention of the plaintifï in error that the cause should be remanded 
for a new trial rather than the judgment be affirmed and his right 
to review thus defeated, notwithstanding that the attempted waiver of 
the jury was apparently in good faith on both sides ; but we are 
unable to reach the conclusion that such course would be sanctioned 
by law. The uniform rule in such cases is that the judgment must 
be affirmed, "unless under very spécial circumstances." Bond v. Dus- 
tin, supra; Flanders v. Tweed, 76 U. S. (9 Wall.) 425, 19 L. Ed. 678. 
There is nothing presented by the présent record to bring the case 
within the ruling in any of the cases relied on where the judgment 
was reversed on account of "spécial circumstances." What the char- 
acter of such circumstances must be to warrant the court in depart- 
ing f rom the usual rule of affirmation may be gathered by a glance at 
the cases in which that course has been pursued. In Flanders v. 
Tweed, supra, the parties were at liberty, according to the practice 
in Louisiana, to submit the case for trial upon an agreed case to be 
certified by the judge for purposes of review ; and it was said : 

"In the présent case it Is apparent the parties below supposed that they 
had made up a case, according to the practice in Louisiana, from the flnding 
of the facts by the court, that would entitle them to a re-examinatlon of it 
hère ; but as the court did not malîe it up, and file it, as of the date of the 
trial and judgment, it cannot be regarded as a part of the record ; and under 
the circumstances, the case being an important one, and intended to be car- 
ried up hère for re-examlnatlon, we shall reverse the judgment for a mistrial, 
and remand It to the court below for a new triai." 

In Graham v. Bayne, 59 U. S. (18 How.) 60, 15 L. Ed. 265, an ac- 
tion of ejectment, the parties stipulated (whether orally or in writing 
is not stated) that the cause might be tried by the Circuit Court with- 
out a jury, and that "if it should be necessary to a hearing of this 
cause in the Suprême Court, to treat the évidence in this cause in 
the nature of a spécial verdict." The court said : 

"Counsel may agrée, as in this case, to submit both fact and law to the 
décision of the court. * * * If the parties agrée to submit the trial both 
of fact and law to the Judge, they constitute him an arbltrator, or référée, 
whose award must be final and conclusive between them ; but no consent can 
constitute this court appellate arbltrators. * » » Xhe record exhlblts 
the testimony and évidence laid before the judge. It is évidence of facta,- 
but not the facts themselves as agreed or found." 

And it was held that the form in which the évidence was submitted 
was too ambiguous and imperfect to be considered a spécial verdict, 
and that, since an ambiguous and imperfect spécial verdict constitutes 
a mistrial, the judgment of the court should be reversed. 

In Burr v. Des Moines Co., 68 U. S. (1 Wall.) 99, 17 L. Ed. 561, the 
cause was tried by the court upon an agreed statement of facts, which 
"was not signed by counsel, nor entered on the record of the court, nor 
made a part of the record of the case by bill of exceptions, or in any 
other manner." The court held that the statement of facts should hâve 
been entered on the record, but that, even if it were part of the record, 
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the statement was "évidence of facts, and not the facts themselves as 
agreed or found," and would require the court to weigh conflicting tes- 
timony, and saîd : 

"The légal presumption Is In favor of the correctness of that Judgment, but 
as the parties hère hâve ail considered the case as tuming on the évidence 
which we hâve refused to consider, and hâve so argued it, and as It was no 
doubt prepared with a view to obtaining the opinion of this court on the 
case there stated. we hâve determlned to dismlss the writ of error, thus leav- 
ing the parties at liberty, If they can do so by a proper agreement in tlies 
court below, to remove the difflculties which now prevent this court from re- 
viewing the case." 

In Low V. United States, 169 Fed. 86, 94 C. C. A. 1 (C. C. A. 6th 
Circuit), a criminal action for unlawfully carrying on the business of 
a rectifier without having paid the spécial tax required by law, the par- 
ties had agreed to submit the cause to the court without a jury. The 
court said : 

"The défendants and the government walved a jury, and the case was hearrf 
upon the évidence by the court, and a gênerai judgment rendered of guilty 
upon certain counts and not guilty upon others. Aside from the fact thab 
this was a criminal and not a civil case, there is no statute which provides 
for a trial by the court without a jury, except in cases of equity or maritime 
jurisdiction, or when so provided by the bankrupt law. * * • Section 649 
of the Revised Statutes, * * ♦ which provides for the waiving of a jury, 
applies only to the Circuit Court" 

And the judgment was set aside and the cause remanded, with direc- 
tions to award a new trial. 

The other cases cited are even less pertinent to the facts of the prés- 
ent record than those just considered, and it is apparent that none of 
them would warrant us in reversing the judgment in the présent case. 
Were we to do so, our judgment would be erroneous. Campbell v. 
United States, 224 U. S. 99, 32 Sup. Ct. 398, 56 L. Ed. 684. 

The judgment is affirmed. 

ROSS, Circuit Judge (concurring). Prior to the act of Congress of 
March 3, 1865, now embodied in the sections of the Revised Statutes 
cited in the opinion of the court, the submission of issues of fact, in an 
action at law, to the court instead of to a jury for trial precluded a re- 
view by writ of error of alleged errors occurring in the course of such 
trial. The reasons theref or were clearly stated by Mr. Justice Miller in 
the case of Kearney v. Case, 12 Wall. 275, 20 L. Ed. 395. To provide 
for such a review, the act of March 3, 1865, authorized the parties to 
make in writing, and file with the clerk of the court, a stipulation waiv- 
ing a jury, comphance with which prescribed steps, the Suprême Court 
held in the case cited, enables the def eated party to hâve errors alleged 
to hâve been committed on such a trial reviewed by writ of error ; but, 
in the absence of those steps, it was there distinctly adjudged that np 
such review can be had, and that in such cases the judgment must be 
aiifirmed; the court having jurisdiction of the parties and the subject- 
matter. 

I also concur in the holding that the pleadings in the présent case 
are not insufficient to .support the judgment 



TDEK V. ILLINOIS CENT. R. 00. 315 

TUEK et al. v. ILLINOIS CENT. R. CO. et aL 

(Circuit Court of Appeals, Sixth Circuit November 4, 1914.) 

No. 2493. 

1. CouBTa (§ 405*) — Circuit Court or Appeals — Detebmination of Jueisdic- 

TioNAL Questions. 

Where, In proceedings In error to revlew a Judgment of a District Court, 
the assignments of error cover not only the question of the jurisdiction 
of the District Court, but also questions on the merits, thus giving tho 
Circuit Court of Appeals jurisdiction, such jurisdiction is not lost by the 
failure of plaintifC in error to argue the questions on the merits. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101 
1103; Dec. Dig. § 405.*] 

2. Courts (§ 272*) — Jubismction or Fedeeal Ooubts — ^Divebse Citizenship 

— District of Suit. 

To authorize the bringing of a suit In a fédéral court on the ground of 
diverse citizenship, ail of the plaintiffs or aU of the défendants must be 
résidents of the district. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 811 ; Dec. Dig. î 
272.* 

Diverse citizenship as a ground of fédéral Jurisdiction, see notes te 
Shlpp V. Williams, 10 0. O. À. 249; Mason v. Dullagham, 27 0. C. A. 
298.] 

3. Eemoval of Causes (§ 11*) — Right of Removal — Rbsteiction as to Dis- 

trict IN Which Suit Might Hâve Been Bbought. 

A cause is not removable unless It could hâve been originally brough» 
in the fédéral court into whlch it la sought to be removed. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dig. §§ 29- 
31; Dec. Dig. § 11.*] 

4. Eemoval or Causes (§ 29*) — Divebsitt of Citizenship — Status of Pab- 

TIES. 

The question of a plaintiffi's rightful status as a party in an action at 
lave for the purpose of determining the right of removal is to be deter- 
mined by the law of the state. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 69, 
72, 74 ; Dec. Dig. § 29.*] 

5. Eemoval of Causes (| 31*) — Divebsitt of Citizenship — Joindeb of 

Plaintiffs. 

Under Civ. Code Frac. §§ 18, 24, which provide that every action must 
be prosecuted in the name of the real party in Interest and that parties 
who are united in interest must be joined as plaintiffs or défendants, in 
an action to recover for damage to property by lire alleged to hâve been 
caused by the négligence of défendant, where a part of the loss was 
covered by insurance, which bas been paid, the owner and Insurer may 
join as plaintiffs, and in such case for the purposes of fédéral jurisdic- 
tion the insurer is not merely a formai or nominal, but a real and sub- 
stantlal, party, and must be treated as such m determining the right to 
remove the cause into a fédéral court. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 71; 
Dec. Dig. § 31.*] 

In Error to the District Court of the United States for the Western 
District of Kentucky ; Walter Evans, Judge. 

Action at law by J. W. Turk individually, the Insurance Company of 
North America, and J. W. Turk, for the use of the Insurance Com- 

*For otbir casas ne same topic ft i kumbbb in Dec. & Am. Qigi. 1907 to date, & Hep'r Indexée 
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pany, against the Illinois Central Railroad Company and the Chicago, 
St. Louis & New Orléans Railroad Company. Judgment for défend- 
ants, and plaintifïs bring error. Reversed. 

J. S. Laurent, of Louisville, Ky., for plaintiffs in error. 
E. F. Trabue, of Louisville, Ky., for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. [1] The only question argued is wheth- 
er the court below acquired jurisdiction through removal proceedings 
from the state court, and a record which présents only that question 
must be reviewed by the Suprême Court ; but the assignments of error 
also involve the ultimate merits, so giving this court jurisdiction over 
both questions (Phillips Co. v. Railway, 195 Fed. 12, 15, 115 C. C. A. 
94) ; and we think the jurisdiction so acquired is not lost by a failure to 
argue the merits, nor by the fact that we do not find the nonjurisdic- 
tional assignments to be vital. 

The claim is that property belonging to Turk was damaged in the 
amount of about $6,700 by ifire due to the négligence of the railroads. 
To the extent of about $4,200, his loss was covered by a policy in the 
Insurance Company, and it had paid that amount to him. This action 
was brought in a state court of Kentucky to recover from the rail- 
roads the full amount of the fire loss, and the déclaration named as 
plaintifïs the Insurance Company, Turk in his own right and Turk, in- 
dividually and as trustée for the Insurance Company. The Insurance 
Company was a citizen of New York; Turk was a citizen of Ken- 
tucky; the défendant the Illinois Central Company was a citizen of 
Illinois ; and the défendant the Chicago, St. Louis & New Orléans Com- 
pany was a citizen of Kentucky. The latter company was made de- 
fendant because it was the lessor owning the railroad, through the nég- 
ligent opération of which by the Illinois Central Company, as lessee, the 
loss was charged to hâve occurred. The Illinois Central removed the 
case to the court below, alleging that the lessor railroad had been joined 
as a défendant only with the fraudulent purpose of defeating the right 
of removal, and alleging that the Insurance Company was not a neces- 
sary or proper plaintifif. In the court below, the plaintiffs moved to re- 
mand for tlae reasons : First, that the Insurance Company was proper- 
ly joined as plaintiff, and therefore the western district of Kentucky 
was not the district in which the plaintiffs resided ; and, second, that 
the joinder of the Kentucky corporation as défendant was rightful. 
The court below overruled the motion to remand, and, upon the even- 
tual trial on the merits, instructed a verdict for défendants. Both the 
overruling of the motion and the directing of the verdict are assigned 
as error. 

[2-4] It must be taken as decided that, if the Insurr.nce Company is 
to be treated as a party plaintiff, the case could not hâve been brought 
in the court below, because that was not the district of résidence of ail 
the défendants or of ail the plaintiffs (Smith v. Lyon, 133 U. S. 315, 
10 Sup. Ct. 303, 33 L. Ed. 635) ; that the case, over the seasonable ob- 
jection of plaintiffs, could not be removed to the court below, if it 
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could not hâve been brought there (Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 h. Ed. 264; In re Moore, 209 U. S. 490, 28 Sup. Ct. 
585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164) ; and that when removeé 
f rom a state court, in a case at law, the question of the plaintiff's right- 
ful status is to be determined by the law of the state (Thompson v. 
Railroad, 73 U. S. [6 Wall.] 134, 138, 18 L. Ed. 765). 

[5] The Kentucky Code provides (section 18) that "every action 
must be prosecuted in the name of the real party in interest," and (sec- 
tion 24) that "parties who are unîted in interest must be joined as plain- 
tifïs or défendants." The Code also abolishes the distinction between 
actions at law and in equity. 

We will get a clearer approach by first considering whether, when 
the insurer has paid the entire loss and so has been subrogated to the 
whole of the insured's cause of action for négligence, it can itself bring 
an action. We find no Kentucky décision covering this question. The 
same situation was before us in a case from Ohio, in Travelers' Co. v. 
Great Lakes Co., 184 Fed. 432, 107 C. C. A. 20, 36 L. R. A. (N. S.) 60. 
The controlling provisions of the Ohio Code were, apparently, the same 
as those of Kentucky, and we reached the conclusion, after a review 
of the authorities, that the insurer can maintain such an action in his 
own name. We see no reason why the same rule should not prevail 
in Kentucky, and, accordingly, we must assume that if the Insurance 
Company, plaintiff hère, had been liable for and had paid the whole 
loss, it could hâve maintained this suit in its own name and without 
joining Turk as a party. 

It is equally clear that the Insurance Company could not hâve 
brought a separate action to recover its separate portion of the en- 
tire loss. This results from that rule of necessity which forbids the 
splitting of a cause of action (see cases cited in Travelers' Co. v. Great 
Lakes Co., supra). 

The présent case is not within either of thèse principles. The In- 
surance Company is not seeking to do the thing which would be clearly 
right nor the thing which is clearly forbidden. It propounds only its 
right to demand that it may be a joint party plaintifï. It seems en- 
tirely reasonable that it should hâve that right. It is unquestionably 
the bénéficiai owner of a part of the cause of action ; it is, in a very 
f air sensé, pro tanto, the "real party in interest ;" and, certainly in eq- 
uity, and therefore in the action which was brought in the Kentucky 
court and in which distinctions between law and equity were unknown, 
the défendants could exonerate themselves by discharge from the In- 
surance Company, as far as its interest went. If, before the fire, the 
Insurance Company had been the owner of a $4,200 interest in the 
property destroyed, a corresponding fraction of the cause of action 
against the railroads would hâve accrued to it, and it unquestionably 
could hâve joined with Turk as plaintiff. It is difficult to see why, 
under the rule of the Kentucky Code, it should not hâve the same right 
when the same fractional cause of action accrues to it in another way. 
So, also, it is hard to believe that an insurer, who beneficially owns 
nine-tenths of the cause of action, must stand helplessly by, and see its 
rights sacrificed by mismanagement of the suit or by imprudent com- 
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promise on the part of the insured ; in a court of equity — -and in an 
action under the Code — such an insurer would seem to hâve at least 
as much right to be upon the record and to control the action as has the 
insured with a comparatively nominal bénéficiai interest. For thèse 
reasons, we must think, unless the weight of authority is to the con- 
trary, that the Insurance Company was a real, substantial, and rightful 
party. 

In spite of this conclusion, it must be conceded that the insurer is 
not, in such case, an indispensable party, as the Kentucky Code is in- 
terpreted by the Court of Appeals of that state. In Railroad v. Hick- 
lin, 131 Ky._624, 115 S. W. 752, 23 L. R. A. (N. S.) 870, it appeared 
that the entire loss for which plaintiff sued had been covered by in- 
surance which had been paid to the plaintiff, and the défendant pleaded 
that the right of action was thereby gone f rom plaintiff and vested in 
the insurer, so that the plaintiff could not maintain the action. The 
court overruled this plea, holding that, as between the owner of the 
property and the défendant, the wrongdoer, the plaintiff was the real 
party in interest, and that it was no concem of the défendant what the 
equities were between the plaintiff and the insurer. In its opinion, the 
court undoubtedly used language broad enough to indicate that the in- 
surer had no right of action and could hâve maintained no suit in its 
own name ; but that point was not bef ore the court, and we cannot as- 
sume that it was intended to be decided. In that case, the insurance 
Company was apparently acquiescing in the suit which the plaintiff 
brought, and was content that plaintiff should act as trustée for it. 
There is no inconsistency in holding that a right of action may be pros- 
ecuted in the name of the sole légal owner, even though some one else 
owns the entire bénéficiai interest, if the bénéficiai owner consents or ac- 
quiesces, and that, in such case, the défendant cannot be heard to com- 
plain, and at the same time holding that the bénéficiai owner may, if 
he chooses, sue in his own name. Reading the whole opinion and with 
due regard to the authorities upon which it seems to dépend, we think 
it is not to be taken as deciding more than that, in such a case, and, a 
fortiori, in the présent case, the insurer is not an indispensable party.* 

On the other hand, it seems clear enough that the insurance company, 
in case of partial insurance, is not that merely formai or nominal party 
whose présence on the record, while quite proper, has been held im- 
material on the question of fédéral jurisdiction — like a mère stake- 
holder, an agent whose principal is also a party, etc. Wood v. Davis, 
18 How. 467, 15 L. Ed. 460; Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3, 
27 L. Ed. 69; Construction Co. v. Simon (C. C. Ohio) 53 Fed 1. If 
this action is successful, the insurance company will get $4,200. If the 

1 The collection and discussion of décisions from the Code states, found In 
30 Cyc. and referred to In the Hlcklln Case by the Kentucky court, make it 
clear that there is practlcal unanimity in holding at least that the insurer 
may join with the insured as plalntlfls, and make it unllkely that the court 
Intended to deny that right. This idea is confirmed by the tacit approval 
of actions so brought In Greenwlch .Oo. v. Railroad, 112 Ky. 598, 66 S. W. 
411, 67 S. W. 16, 56 U R. A. 477, 99 Am. St. Rep. 313; Railroad v. Home 
Ins, Co., 146 Ky. 281, 142 S. W. 398 ; and RaUroad v. Hamburg Ins. Co., 152 
Ky. 510, 153 S. W, 745. 
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action fails, ît will get nothing from anybody. It is not permissible te 
call such an interest "merely nominal." 

We hâve, then, a party which has a real and substantial interest in 
its own right and which at its own demand has rightfully become a 
party to the record, and yet whose interest is such that, unless it moves 
affirmatively, the entire controversy couid be finally decided in its ab- 
sence. Is such a party one whose résidence will détermine the fédéral 
jurisdiction ? 

We find no ruling in point, in the Suprême Court nor in this court. 
New Orléans v. Gaines' Adm'r, 138 U. S. 595, 11 Sup. Ct. 428, 34 L. 
Ed. 1 102, has only an indirect bearing. It is to the effect that, where a 
party acquires rights by subrogation, it is his own citizenship, and not 
the citizenship of the party through whom the rights corne, that is im- 
portant. This court said in Pittsburgh Ry. v. Baltimore Ry., 61 Fed. 
705, 712, 10 C. C. A. 20, that the citizenship of one who was a prop- 
er, even though not a necessary, party, would control the jurisdiction ; 
but it is quite clear that the word "necessary" was there used in the 
sensé of "indispensable," and that "proper" was used as meaning more 
than "permissible." The party of whom the court was speaking had 
such an interest in one branch of the controversy that its rights therein 
could not bave been finally determined without its présence on the rec- 
ord. In that sensé, the party was "necessary" ; and so the case is clear- 
ly distinguishable from the présent one. In Ireton v. Railroad, 185 Fed. 
84, 86, 107 C. C. A. 304, this court f ound it unnecessary to consider the 
présent question. 

The immateriality of the citizenship of such a party as the Insurance 
Company is has been affirmed by the District Courts of Indiana (Over 
V. Lake Erie Co. [C. C] 63 Fed. 34) and of the Western district of 
Kentucky (Turk v. 111. Cent. Co. [D. C] 193 Fed. 252). Bothof thèse 
opinions stand upon argument necessarily leading to the conclusion 
that the insurer who had paid the entire loss could not sue in its own 
name, and would not hâve even an équitable right of action against the 
wrongdoer, and for the reasons stated in the Great Lakes Case, we 
think that is not the law under the Kentucky Code. On the other hand, 
the contrary resuit has been reached by the District Co.urts in Montana 
(Gaugler v. Railroad, 197 Fed. 79) and the Western district of Wash- 
ington (Palmer v. Railroad, 208 Fed. 666) upon reasoning which we 
f eel bound to approve.^ The appréhension that the rightf ul jurisdiction 
of the fédéral courts may be defeated by assignments of a trifling in- 
terest in the cause of action is suificiently met by what is said in New 
Orléans v. Gaines, supra, 138 U. S. at page 606, 11 Sup. Ct. 428, 34 L. 
Ed. 1102. 

Upon the whole, we conclude that, under a Code like that of Ken- 
tucky, and where the bénéficiai owners of fractions of the right of ac- 
tion, accrued to them by subrogation, in good faith présent themselves 

2 The holding ot the Fourth Circuit Court of Appeala, In Southern Bell 
Co. V. Watts, 66 Fed. 460, 464, 13 0. O. A. 579, seenis to be based upon the 
common-law rule, and is to the efCect that the défendant cannot insist that 
the insurance Company should join. 
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în the State court as joint plaintifîfs, they must be treated as parties, in 
determining the right to remove the case to the fédéral court. 

It follows that the court below was without jurisdiction. The 
judgment will be reversed, with instructions to remand the record to 
the State court The plaintiff in error will recover the costs of this 
court. 



COBB V. SERTIO. 
(Circuit Court of Appeals, Slxth Circuit November 17, 1914.) 

No. 2506. 

1. Courts (§ 405*) — Jurisdiction of Ciecuit Couet of Appeals — Cases In- 

volving jueisdiction of lower couet. 

The Circuit Court of Appeals bas jurisdiction of proceedings in error 
where the asslgnment of errors embraces questions involvmg the merits, 
although the question of the jurisdiction of the District Court is also in- 
volved, and may détermine such question. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1097-1099, HOl, 
1103; Dec. Dlg. § 405.» 

Jurisdiction of Circuit Court of Appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegoa, 32 C. C. A. 475.] 

2. Courts (§ 295*) — Jueisdiciion of Fedeeal Courts — Action Against Re- 

CEIVER. 

An action may he malntained in a fédéral court against a receiver ap- 
polnted by that court, based upon his alleged négligent performance of 
hls duties as such receiver, regardless of the citlzenship of the parties. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 837; Dec. Dlg. § 
295. •] 

3. Courts (§ 299*) — Jurisdiction of Fedeeal Couet — Construction of 

Pleadings. 

Plaintiff, In an action in a fédéral court to recover for Personal In- 
juries, alleged that défendant was a receiver appointed by such court for 
the property of a corporation and was engaged in operating a manufac- 
turing plant In whlch plaintiff, an employé, was Injured through defend- 
ant's négligence. The answer admitted that défendant was receiver for 
the corporation alleged, whlch was engaged In operating a plant of the 
kind and at the place alleged and that plaintiff was Injured thereln. It 
then set up matters of défense and denied generally each and every al- 
légation of the pétition "not hereln speclflcally admitted to be true." In 
the trial court no évidence was offered and no question was raised as to 
the court by whlch défendant was appointed receiver. Held that, in view 
of such fact and of the requlrement of the Ohio Code (Page & A. 6en. 
Code, § 11,345) that pleadings "shall be liberally construed wlth a view 
to substantial justice between the parties," it was fairly deducible from 
the pleadings that défendant was appointed receiver by the trial court as 
alleged, and that therefore it had jurisdiction of the action without re- 
gard to the citlzenship of the parties. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 841; Dec. Dlg. § 
299.*] 

In Error to the District Court of the United States for the North- 
ern District of Ohio, Eastern Division; William L.. Day, Judge. 
At Law. Action by Ivan Sertie against L. A. Cobb, receiver of the 

•For other cases see same topic & 9 numbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Columbian Hardware Company. Judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

H. M. Roberts, of Cleveland, Ohio, for plaintifï in error. 

G. H. Eichelberger, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] The only question argued în this case either 
orally or in the briefs is one of jurisdiction of the court below; but 
the proceeding in this court is prosecuted upon assignments of error 
which embrace a number of questions concerning the merits of the 
cause. It follows that the case is rightly hère and that this court 
may pass upon the question argued. Olds v. Herman H. Hettler 
Lumber Co., 195 Fed. 9, 11, 115 C. C. A. 91 (C. C. A. 6th Cir.); A. 
J. Phillips Co. V. Grand Trunk Western Ry. Co., 195 Fed. 12, 15, 115 
C. C. A. 94 (C. C. A. 6th Cir.) ; Smith v. Farbenfabriken of Elber- 
feld Co., 203 Fed. 476, 478, 121 C. C. A. 598 (C. C. A. 6th Cir.) ; Turk 
V. Illinois Central R. R. (C. C. A. 6th Cir.) 218 Fed. 315, 134 C. C. A. 
111, filed November9, 1914. 

The sole basis of the question so argued is that the jurisdiction of 
the court depended upon diversity of citizenship; but this is a mis- 
take. True, it is alleged in the pétition that plaintifï is "an alien and 
a subject of Austro-Hungary," though the proof offered to suptport 
the allégation is meager and unsatisfactory. However, the pétition 
further allèges that the défendant Cobb "is and at the times herein- 
after complained of was the receiver of the Columbian Hardware 
Company, a corporation, organized and existing under and by virtue 
of the laws of the state of Ohio ; that he was appointed such receiv- 
er" by the court below on a date named, and at the times complained 
of "was engaged in operating a factorv for the manufacture of various 
products of iron" in Cleveland, Ohio; and that on a specified date 
plaintiff was seriously injured while in the employ and through the 
négligence of défendant. The answer admits that the défendant, Cobb, 
is the receiver of this corporation, that the corporation "was engaged 
in operating a factory for the manufacture of various products of 
iron in the city of Cleveland," and that on the date stated in the péti- 
tion plaintiff "met with an accident which caused him some injury; 
but the défendant, not being fully advised as to the nature and ex- 
tent of the same, dénies the allégations of the pétition pertaining there- 
to." And défendant "dénies each and every allégation therein con- 
tained not herein specifically admitted to be true." Défendant further 
answered, alleging : 

"That such injuries as the plaintiff received were either direetly caused or 
contributed to by the négligence or carelessness of the plaintiff himself." 

[2] It was rightly conceded in the argument of the receiver's coun- 
sel that the plaintiff could sue the receiver without previously obtain- 
ing leave of the court appointing him (Act Aug. 13, 1888, c. 866, § 3, 
25 Stat. 436 [Comp. St. 1913, § 1047]); and, further, that if Cobb 
had in truth been appointed by the court below and was acting as 
218 F.— 21 
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receiver of the corporation and its property, the suit could be main- 
tained regardless of the citizenship of the parties. Rouse v. Letcher, 
156 U. S. 47, 49, 50, 15 Sup. Ct. 266, 39 L. Ed. 341 ; Stewart v. Dun- 
ham, 115 U. S. 61, 64, 5 Sup. Ct. 1163, 29 L. Ed. 329; White v. 
Ewing, 159 U. S. 36, 39, 15 Sup. Ct. 1018, 40 L. Ed. 67; Compton v. 
Jesup, 68 Fed. 263, 278 to 282, 15 C. C. A. 397 (C. C. A. 6th Cir.) ; 
Trust Co. of America v. Chicago, P. & St. L. Ry. Co. (D. C.) 199 
Fed. 593, 603. Plaintiff did not offer proof of the receiver's appoint- 
ment, and the receiver himself made no question in that respect, at the 
trial; it would therefore seeAi that the parties did not then regard 
the matter of the receivership as open to controversy ; and no ques- 
tion in this behalf appears to hâve been made at any stage of the 
trial. True, one of the grounds stated in support of the motion for 
a new trial was that the court erred in refusing to direct a verdict, 
"because there was no évidence showing the jurisdiction of this court 
in this case" ; and in the third assignment of error this ground is re- 
peated ; but it appears f rom the argument that the évidence so alluded 
to related only to the question of diversity of citizenship. 

[3] Can it then be fairly and reasonably deduced from the plead- 
ings that the appointment of défendant as receiver of the Columbian 
Hardware Company was made by, and that the property of the Com- 
pany was in possession of, the court below? We are constrained to 
believe that this is the natural interprétation of the pertinent language 
of the pétition and answer ; and that it is in accord with the practical 
construction which the parties themselves in effect placed upon those 
instruments at the trial. The pétition allèges, not merely that défend- 
ant was the receiver of the Columbian Hardware Company, but also 
that he was appointed as such receiver by the court below ; and, since 
no other source of appointment is suggested in eithef the answer or 
the évidence, the rational inference to be drawn from the admission 
that défendant is the receiver of the company is that the admission 
embraces the appointment as it is alleged in the pétition; and it 
scarcely need be added that, if this inference is justifiable, the court's 
possession of the company's property may be regarded as a necessary 
resuit of the appointment. This interprétation dérives support from 
the further admission that the company of which défendant is receiver 
was engaged in operating a factory identical in its location and manu- 
factured products with the one described in the pétition; and also 
from the admission that plaintiff met with an injury on the very 
date of the injury sustained by him as alleged in the pétition. The 
déniai made in immédiate connection with thèse admissions is dis- 
tinctly limited to the nature and extent of this injury ; and while the 
more gênerai déniai is addressed to each and every allégation not 
"specifically admitted," it cannot reasonably be said that the admis- 
sions before pointed out are not spécifie within the meaning of, and 
so excepted by, this déniai. In saying this, we are mindful of the 
fact that under the Ohio Code the common-Iaw rule requiring plead- 
ings to be construed most strongly against the pleader, is abrogated. 
Crooks v. Finney, 39 Ohio St. 57, 58. Yet it is equally true that 
"pleaSings, under the présent system, must be fairly and reasonably. 
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not strictly, construed." McCurdy v. Baughman, 45 Ohio St. 78, 
syl. 1, 1 N. E. 93 ; Travelers' Ins. Co. v. Great Lakes Engineering 
W. Co., 184 Fed. 426, 429, 107 C. C. A. 20, 36 L. R. A. (N. S.) 60 
(C. C. A. 6th Cir.) ; Bryson v. Gallo, 180 Fed. -70, 74, 103 C. C. A. 
424 (C. C. A. 6tli Cir.). Indeed, the very language of the Ohio Code 
is that: 

"The allégations of a pleading shall be llberally construed, wlth a vlew to 
substantial justice between the parties." Section 11345, 5 Page & Adams 
Ohio Gen. Code, p. 833. 

We aiso recognize the rule that it is the duty of the fédéral courts 
to décline to take cognizance of a cause that does not fall reasonably 
within their jurisdiction ; but in a case like this we are disposed to 
approve of the course taken in William H. Perry Co. v. Klosters Aktie 
Bolag, 152 Fed. 967, 969, 82 C. C. A. 321 (C. C. A. Ist Cir.), where it 
was said: 

"Stlll, while the parties cannot confer Jurisdiction by consent, where tht< 
Jurisdictlonal facts are properly alleged, and thus properly appear upon the 
record, and the parties upon pleadlngs which go to the merits, proceed to 
trial, and partlcularly where the jurisdictional facts are not subsequently put 
in issue by the défendant or seriously denied, the case ordinarily will not be 
dismissed for want of Jurisdiction, and tliis is especially so where the proofs 
do not create a légal certainty that ttie controversy Involved is not within 
the Jurisdiction." 

The judgment below is affirmed, with costs. 



FBEEDOM CASKET CO. v. McMANtJS. 

(Circuit Court of Appeals, Third Circuit November 12, 1914.) 

No. 186a 

1. Mastee and Sebvant (§ 153*) — ^Masteb's Liabilitt fob Injtjbt to Seev- 

ANT — DUTT TO WaKN AND INSTBTJOT. 

When a servant is taken by the master from his ordlnary employment, 
and put at work that he nerer before has done, there rests upon the uias- 
ter the duty of instructlng the servant with respect to the methods and 
the dangers of the new kind of work, and such duty is an absolute one, 
for the performance of which the master is personally responslble. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S§ 314- 
317 ; Dec. Dig. § 153.*] 

2. Masteb and Servant (§ 286*) — Action fob Injubt to Sebvant — Ques- 

tions FOB JUBY. 

Plaintiff, who was employed as an nnskilled workman In défendant'» 
works, was set to operate a circular saw fixed In a table for sawlng 
boards. He had never done such work, and at the very beginuing his 
hand was caught by the saw and injured. There was a guard flxed above 
the saw for the protection of the operator, but plaintiff was not instructed 
as to its purpose or mode of adjustment. Whlle the foreman showed hlm 
how the saw was operated and gave him certain instructions, there was 
a conflict of testimony as to their nature and estent, and as to whether 

*Fe.i other cases see same topio & i nuiibeb in Dec. & Anu Digs. 1907 to date, & Rep'r Indexes 
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■ the guard was properly placed. Held, that the case was propérly sulv 
mltted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, lOlT-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
§ 286.*] . _ 

3. Masteb and Sebvant (§ 121») — Masteb's Liability foe Injuet to Serv- 
ant — "Pkoper Guaed." 

Under Factory Act Pa. May 2, 1905 (P. !.. 352), requirlng the use ot 
safety appUances on dangerous machines, the avowed purpose of which 
is "to provide for the safety of ail employés in Industrial establishments," 
a "proper guard" on a dangerous machine means, not merely tbe prés- 
ence of a proper guard on a machine, but that it shall be so used and ad- 
justed as to be effective, and the f allure of the master to comply with 
both of such requirements constitutes actionable négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
228-231; Dec. Dig. § 121.» 

For other définitions, see Words and Phrases, Second Séries, Proper 
Guard.] 

In Error to the District Court o£ the United States for the Western 
District of Pennsylvania ; William H. Hunt, J udge. 

Action at law by Thomas McManus against the Freedom Casket 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

William S. Dalzell, of Pittsburgh, Pa., for plaintiff in error. 
Meredith R. Marshall, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The plaintiff below, hereinafter called 
the plaintiff, received injuries while operating a circular saw in the 
Works of the défendant below, hereinafter called the défendant, to re- 
cover damages for which this action was brought. The testimony 
tends to show that the plaintiff was a man of about 23 years of âge 
and was employed as an unskilled workman about the plant of the de- 
fendant. He knew from observation something about locomotive ma- 
chinery, but knew nothing about saws. After being employed by the 
défendant for a period of 10 days and béing theretofore engaged only 
in work of a gênerai character, the foreman set the plaintiff to work 
cutting boards with a circular saw. The saw operated through a slot 
in a table, extending or protruding above the upper surface of the table 
about 114 inches. The table was so constructed that its élévation could 
be adjusted to increase or decrease the exposure of the saw above its 
surface. Above the table and overhanging the saw was an iron guard, 
in length equal to the upper arc of the saw and about two inches in 
width, and situate about 2^ inches above the top of the saw, or from 
3 to 3I/2 inches above the top of the table. The présence and purpose 
of this guard was to protect the operator from injury, in conformity 
with the requirements of the Pennsylvania act of 1905 (P. L. 355), 
known as the "Factory Act." 

Before entering upon the work, the foreman gave the plaintiff cer- 
tain instructions respecting the manner of cutting boards and operat- 

•For other cases see same topic & % kdmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Inâe:i,e3 
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ing the saw, which instructions consistée! chiefly in cutting three boards 
and showing the plaintiff the position in which to stand and the man- 
ner of holding the boards and of driving them into the saw. After 
putting a board through the saw, a strip eut f rom the board would re- 
main upon the table close to the saw, which the foreman removed by 
displacing it with his fingers and casting it aside. The foreman did 
not instruct the plaintiff relative to the purpose of the guard, nor to 
the necessity of adjusting it with relation to the thickness of the board 
being eut, nor to the manner of adjusting it by the use of the thumb 
screws by which its position could be controlled. In fact, no référence 
was made by the foreman in his instructions to the plaintiff respecting 
the guard, or its use, purpose or adjustment. 

The injury to the plaintiff occurred in his attempt to remove from 
the side of the saw the waste strip which had been eut upon the first 
pièce of work that he had attempted after receiving the instructions 
of the foreman. 

The acts of négligence charged to the défendant among others, were : 

First, the master's failure to give its servant proper instructions in 
operating a machine with which he was unfarpiliar and to warn him 
of its dangers; and 

Second, its failure to provide a proper guard, as required by the act 
of assembly, known as the "Factory Act," and its failure to instruct him 
how to use and adjust the same. 

The défendant contended that it furnished the plaintiff a sufficient 
guard in conformity with the statute, and through the foreman gave 
him sufficient and proper instructions how to operate the machine with 
safety, the dangers of the same being apparent alike to the plaintiff 
and the défendant, and that the injuries to the plaintiff were caused by 
his own négligence. 

The jury rendered a verdict for the plaintiff, and the error assigned 
is the refusai of the trial court to instruct the jury to render a verdict 
for the défendant. 

[1] First. There was a conflict of testimony respecting the nature 
and extent of the instructions given. For the plaintiff it was testified 
that the foreman gave him no warning of the dangers of the machine, 
and that when the injury occurred he was removing the waste strip 
from the side of the saw in the way in which he had been shown. For 
the défendant it was testiiàed that, to hâve received his injury, the 
plaintiff must hâve deliberately put his hand under the guard and 
against the saw, and by his own négligence, therefore, contributed to 
or caused his own injury. 

It is a recognized principle of law that, when a servant is taken by 
his master from his ordinary employment and put at work that he nev- 
er bef ore had done, there rests upon the master the duty of instructing 
the servant with respect to the methods and the dangers of the new 
kind of work. In Peters v. George, 154 Fed. 634, 639, 83 C. C. A. 408, 
413, Judge Gray, speaking for this court, said: 

"Tlie master does not insure the safety of the servant, but he does under- 
take that the place in which he works, and the appliances with which he 
Works, and the conditions under which he works, shall be reasonably safe- 
guarded. • • * It has never been doubted that a master's duty to an ig- 
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norant or Inexperlenced workman, indeed to any workman about to under- 
take more than ordlnarlly dangerous work, Is to explaln its dangerous char- 
acter and give adéquate caution as to Its prosecution. TMs duty is of the ab- 
s0lnte Personal ctiaracter above referred to, and is not discharged by merely 
Intrusting Its performance to a properly selected subordinate. Nothing short 
of açtual notice of the danger to the workman who is to encounter it, with 
such cautionary explanation as may enable him to avold it, will satlsfy the 
requirement of the law, and the default of the intermediary, whether he be 
the highest oflBcer in control, or merely a fellow workman of the one exposed 
to the danger, is the default of the master," 

[2] Applying this principle of law to a situation which may rea- 
sonably be inferred from the controverted state of the testimony re- 
specting the absence of waming and the extent of the instructions giv- 
en by the master to the plaintiff as its unskilled employé, we are of the 
opinion that the court below committed no error in submittîng this 
issue to the jury. 

[3] Second. There is no conflict of testimony in this case respecting 
the purpose of the guard placed above the saw, but there is a radical 
conflict of. testimony as to what is a proper adjustment of the guard 
with relation to the saw in order to secure the safety întended by tts 
présence. The board which the plaintiflf was sawing was seven-eighths 
of an inch thick. There was testimony that, in order for the guard to 
give the protection intended, the guard should be adjusted one-eighth to 
one-quarter of an inch above the board, just so the board could pass 
f reely beneath it ; and, if this be true, a proper adjustment of the guard 
in this instance, and under certain of the testimony, would hâve been 
from 1 inch to P^ inches above the surface of the table. It was 
admitted by the défendant that the guard was from 3 to Z% inches 
above the table, and there was testimony that it was from 3% to 4 
inches above the table, and that it was not adjusted by the foreman, nor 
did the foreman instruct the plaintiff how to adjust it, for the work 
that he was set to do. There was further testimony that a proper ad- 
justment of about an inch above the table might and probably would 
hâve prevented the plaintiff's injury, while the adjustment of from 3 
to 4 inches above the table was no protection at ail. Opposed to this 
there was testimony that, at the élévation at which it was adjusted, the 
guard was a complète protection against the dangers of the machine to 
an operator who was not himself négligent. 

The avowed purpose of the statute requiring the use of safety ap- 
pliances upon dangerous machines is "to provide for the safety of ail 
employés in industrial establishments," and the requirement that thèse 
machines be properly guarded means "effectively guarded in the light 
of the dangers to be anticipated," and the failure of the master to com- 
ply with this act constitutes actionable négligence. American Ice Co. 
V. Porreca, 213 Fed. 185, 129 C. C. A. 529. 

It has been the policy of this court to construe this statute broadly, 
in accord with its purpose to prevent avoidable harm. A proper guard 
upon a dangerous machine means not merely the présence of a proper 
guard upon the machine, but of a guard properly used and adjusted; 
and instructions which the law requires a master to give an employé un- 
familiar with the dangers of a machine upon which he is put to work, 
when such a machine is required by the Factory Act to be properly 
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guarded, contemplate instructions with respect to the purpose, use, and 
adjustment of the guard for the safety of the operator quite as well as 
instructions in the manner of operating the machine itself. 

In the conflict of testimony respecting the élévation of the guard over 
a dangerous part of the machine and its effectiveness as a protection 
against the dangers of the machine, as well as from the undisputed 
testimony conceming the conduct of the plaintiflf in exposing his hand 
to injury by placing it under the guard and near the saw, we are of 
opinion that fair-minded men might reasonably draw différent conclu- 
sions concerning négligence of the défendant and contributory négli- 
gence of the plaintiff, and when such differing conclusions can reason- 
ably be drawn from évidence that is either in conflict or undisputed, 
questions of négligence remain questions of fact and should not be 
withdrawn from the jury. Texas & Pacific Ry. Co. v. Harvey, 228 U. 
S. 319, 324, 33 Sup. Ct. 518, 57 L. Ed. 852. The court below commit- 
ted no error in submitting thèse issues to the jury and in refusing to 
bind the jury to render a verdict for the défendant. 

The judgment below is aflfirmed. 



STEWART MINING CO. v. BOURNB et ux. 

SAME V. SIBREA NEVADA MINING CO. 

(Circuit Court of Appeals, Ninth Circuit November 2, 1914.) 

Nos. 2390, 2391. 

L Mines and Minekals (§ 47*) — Mining Claims — Estent — Peesumption. 

An ore body found beneatli the surface of a mining claim presump- 
tively belongs to the owner of that claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 133 ; 
Dec. Dig. § 47.*] 

2. Mines and Minekals (§ 44*) — Mining Claims — Pkesumption feom Issu- 

ANCE oF Patent. 

Where a patent has been issued for a mining claim, there is a conclu- 
sive presumption that there is a discovery vein therein, that the claim 
was properly located thereon, and that ail précèdent acts necessary to 
authorize the Issuance of the patent had been performed. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 130 ; 
Dec. Dig. § 44.*] 

3. Mines and Minekals (§ 38*) — Lode Minino Claim — Extealateeal 

RiGHTS. 

Evidence as to location of the apex of an ore vein on the surface of a 
lode mining claim held not to sustain the claim of the owner to extra- 
lateral rights. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §| 
87^-113 ; Dec. Dig. § 38.*] 

Appeals from the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Separate suits in equity by the Stewart Mining Company against 
Jonathan Bourne, Jr., and Lillian E. Bourne, his wife, and against the 

*For otber cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Sierra Nevada Mining Company. Decrees for défendants, and com- 
plainant appeals. Affirmed. 

C. S. Thomas, of Denver, Colo'., Cullen, Lee & Matthews, of Spo- 
kane; Wash., and Gunn, Rasch & Hall, of Helena, Mont., for appel- 
lant. 

Myron A. Folsom, of Spokane, Wash., and Curtis H. Lindley, of 
San Francisco, Cal., for appellees. 

Before GILBERT andROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Thèse cases were by the stipulation of the 
respective parties Consolidated "for the purpose of trial, appeal, and 
other proceedings" therein — the complaint in each of the actions, in 
so far as the complainant's alleged title is concerned, being, according 
to the stipulation, identical, and the défenses set up in the answers 
very similar. 

[1] The question involved is the ownership of certain ore bodies 
found beneath the surface of the patented mining claim Ontario, sit- 
uated in Shoshone county, Idaho, owned by the appellee Jonathan 
Bourne, Jr. Presumptively, therefore, they belong to the owner of 
that claim. Lawson v. United States Mining Co., 207 U. S. 1, 28 
Sup. Ct. 15, 52 L. Ed. 65. Their ownership, however, is asserted by 
the complainant in the cases, the appellant hère, and owner of an ad- 
jacent mining claim called Senator Stewart Fraction, by virtue of 
the provisions of section 2322 of the Revised Statutes (Comp. St. 1913, 
§ 4618), conferring upon the owners of mining claims extralateral 
rights under certain prescribed conditions. 

It appears from the stipulation of the parties that a similar action 
was previously brought by the Stewart Mining Company against cer- 
tain lessees of the défendants Bourne, in the district court of the First 
judicial district of the state of Idaho for Shoshone county, resulting 
in a judgment for the défendants, from which judgment an appeal 
was taken to the Suprême Court of Idaho, where the judgment was 
affirmed — ^the opinion of that court being reported in 23 Idaho, 724, 
132 Pac. 787. The présent cases were, pursuant to the stipulation of 
the parties, heard and decided by the court below on the évidence 
given in that case, which is embodied in the record hère, supplemented 
by an agreement as to certain other facts. 

[Z] It appears that the Senator Stewart Fraction is also a patented 
claim, and although no référence is made either in the pleadings or 
in the évidence to the discovery vein of that claim, the conclusive 
presumption is that there was a discovery vein therein, that the land 
was properly located, and that ail preliminary and précèdent acts nec- 
essary to authorize and justify the issuance of the. patent had been 
performed as the law required. Authorities to that effect are so 
numerous as to render their citation unnecessary. Among those pre- 
requisites is the requirement that the boundaries of the claim be so 
marked on the ground as to embrace not exceeding 300 feet on each 
side of the middle of the vein, and not exceeding 1,500 feet in length 
along the vein. In Lindley on Mines (3d Ed.) p. 725, it is said ; 
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"The 'course of the vein' appearlng on the surface Is plalnly the course of 
Its apex, which is generally inelined and undulating, and départs more or 
less materially from the 'strlke.' The miner is required to locate hls claim 
'along the vein,' which plainly means along the outcrop or course of the 
apex. It would be impracticable for him to locate it along the strike, as it 
usually takes years of underground work to détermine the strike through 
the length of his claim. It is often difficult even to locate properly along the 
apex, especially where the walls are obscured by surface disintegration or 
are covered with a capping or large accumulation of détritus." 

Nothing to the contrary appearing, the conclusive presumption is 
that the Senator Stewart Fraction claim was located not exceeding 
1,500 feet along the course or strike of the discovery vein, and not 
exceeding 600 feet in width. But the évidence clearly shows, and 
it is indeed conceded by the respective counsel, that beneath the 
surface of the latter claim there is a secondary vein, which enters its 
southerly side line near the center thereof, from which point it ex- 
tends on a practical level to within about 100 feet of its northerly 
side line (underlying for that distance a fault designated in the record 
"Clancy fault"), where it is found in contact with a fault of very 
large dimensions called "Osborne fault." 

[3] A map introduced in évidence on the part of the plaintiff in 
the case — plaintiff in error hère — a modified copy of which is found in 
the opinion of the court below appearing in the record and is hère in- 
serted for illustration, shows, as will be seen, that at the point of con- 
tact of the vein in question 
with the Osborne fault the 
vein was thereby turned in 
a northeasterly direction, 
and thence extended about 
700 feet along that fault to 
and out of the easterly end 
line of the Stewart Fraction 
claim. But the large model 
introduced jn évidence by 
the défendants on the trial, 
the correctness of which 
was not only not questioned 
at the argument by counsel 
on either side, but is prac- 
tically conceded, and which 
model shows the situation 

of the vein by actual development, thereby amounting to a démonstra- 
tion, makes plain, we think, that this vein was not turned or bent in 
its course or strike at the point of its contact with the Osborne fault, 
and did not and does not extend from that point along that fault, but, 
on the contrary, came to an abrupt end there. True, further to the 
northeasterly and at a much greater depth the ore is shown by the 
model to hâve extended to the Osborne fault, and from that point te 
hâve followed the fault northeasterly to and out of the easterly end line 
of the claim. But we think it manifest that such portion of the ore 
body cannot in any proper sensé be regarded as any part of the apex 
of the vein. In its course upward from the bowels of the earth the 
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ore evidently made îts way through the openings to that part of the 
Osborne fault last referred to, and on upward through the compara- 
tively narrow space forming the only connection with that portion of 
the vein within the boundaries of the Senator Stewart Fraction claim 
that extends from the point of its entry therein at the southerly bound- 
ary of the daim to its contact with the Osborne fault, near the north- 
erly side line of the claim. That portion of the vein, as has been said, 
underlies the Clancy fault. It is shown to be practically level, and is 
clearly shown by the évidence, and is practically conceded by counsel 
on both sides, to be a part of the apex of the vein in question. We 
think it is very clearly shown by the model referred to to be its only 
apex within the boundaries of the Senator Stewart Fraction claim. 
It, however, afïorded the plaintiff in the case no basis for the assertion 
of any extralateral right, for the obvious reason that it entered the 
claim through one of its side lines, and in its course or strike did not 
pass out of the claim at ail. Consequently, the plaintiff based its com- 
plaint solely upon an alleged apex thus described therein : 

"That within sald Senator Stewart Fraction quartz Iode mlnlng claim is a 
certain vein or Iode bearlng silver, lead, and other valuable minerais, the 
top or apex of which vein or Iode crosses the easterly end line of said claim 
at approximately the center thereof between corners Nos. 1 and 2, and ex- 
tends within the boundaries of said claim in a westerly direction, follow- 
ing the gênerai course of said claim, for a distance of seven hundred flve 
(705) feet, more or less." 

The foregoing description, as will be readily seen from the diagram 
above inserted, covers an alleged apex extending from the letter C to 
B. The évidence showing, as has been above pointed out, that there is 
no such apex, the suit of the plaintiff must necessarily fail. 

Accordingly in each case the judgment appealed from is affirmed. 



STEWART MINING CO. v. BUNKER HILL & SULLIVAN MINING & 
CONOENTRATING 00. 

(Circuit Court of Appeals, Ninth Circuit November 2, 1914.) 

No. 2389. 

Appeal from the District Court of the United States for the Northern Di- 
vision of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by the Stewart Mining Company against the Bunker Hill & 
Sullivan Mining & Concentratlng Company. Decree for défendant, and com- 
plalnant appeals. Affirmed. 

See, also, Stewart Mining Co. v. Bourne, 218 Fed. 327. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, District 
Judge. 

PER CURIAM. Upon the authorlty of Stewart Mining Co. v. Jonathan 
Bourne, Jr., et al. (No. 2390) and Stewart Mining Co. v. Sierra Nevada Min- 
ing Co. (No. 2391) 218 Fed. 327, 134 0. C. A. 123, just decided, the judgment 
berein is affirmed. 
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LINTON V. OMAHA WHOLESALE PKODTJCB MARKET HOTJSB CO.t 

(Circuit Court of Appeals, Eighth Circuit. October 26, 1914.) 

No. 4031. 

L JUDGMENT (§ 585*) — Res Judicata. 

Where a second action is'on the same clalm or demand as the flrst, 
and is between the same parties or their privies, the judgment in the flrst, 
If rendered on the merits, constitutes an absolute bar to the prosecutlon 
of the second. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1062-1064, 
1067, 1073, 1084, 1085, 1092-1095, 1132; Dec. Dig. § 585.*] 

2. Judgment (§ 670*) — Peior Suit — Capacitt of Parties. 

Where, in a prier suit to quiet title to real property, L. was Joined as a 
défendant, and, though his capacity as trustée was not disclosed in the 
title, such was the interest attributed to him in the body of the bili, the 
Judgment in favor of the complalnant la that suit was a bar to a subsé- 
quent suit by complainant as trustée for the same beneflciaries. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1181, 1185; 
Dec. Dig. § 670.*] 

3. Judgment (§ 585*'» — Conclusiveness — Res Judioata. 

Where, in a prlor suit to quiet title, complainant was Joined as a de- 
fendant, and sued as trustée for certain infant children, it was his duty 
to set up whatever claims of title he had ; and his f allure in that suit 
to rely on a certain deed did not entitle him, after an adverse decree, to 
malntain another suit to establish the trust, based on such deed. 

[Ed. Note. — For other cases, see Judfrment, Cent. Dig. |§ 1062-1064, 
1067, 1073, 1084, 1085, 1092-1095, 1132 ; Dec. Dig. § 585.*] 

Appeal from the District Court of the United States for the Dis»- 
trict of Nebraska; William H. Munger, Judge. 

Suit by Adolphus F. Linton, trustée, etc., against the Omaha Whole- 
sale Produce Market House Company. From a decree dismissing 
the bill, complainant appeals. Affirmed. 

Charles Haffke, of Omaha, Neb. (Halleck F. Rose, John F. Stout, 
and Arthur R. Wells, ail of Omaha, Neb., on the brief), for appel- 
lant. 

F. H. Gaines, of Omaha, Neb. (E. G. McGilton and Sidney W. 
Smith, both Omaha, Neb., on the brief), for appellee. 

Befoçe ADAMS and CARLAND. Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in equity, brought by Adol- 
phus F. Linton, the appellant, against the Omaha Wholesale Produce 
Market House Company, to charge lots 5 and 6 of block 164 in the city 
of Omaha, the légal title to which stood in the name of the défend- 
ant, with a trust in favor of complainant as trustée for his children, 
for an accounting of rents, income, and profits, and for other relief. 
The answer put in issue the allégations of the bill, and pleaded in bar 
a former judgment alleged to hâve been rendered in an action be- 
tween the same parties, or their privies, involving the same issues 
as are hère involved. Although évidence was taken on the merits, 
the cause by stipulation of parties was submitted to the court for 

*For other cases see sama topic & i nvmbeb In Dec. & Am. Dies. 1807 to date. & Rep'r Indexées 
t Rebearlng denled Januair U, 1915. 
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final décision on the plea in bar. The court below sustained this plea 
and entered a decree dismissing the bill. From that decree the com- 
plainant appeals. 

Did the court err in sustaining that plea? In answering this ques^ 
tion the f ollowing pertinent facts are involved : 

A common source of title is found in Phœbe Linton, wife of the 
complainant, who, it is claimed, entered into an antenuptial contract 
with the complainant, prior to their marriage in 1878, by the provi- 
sions of which a certain trust was created in favor of children which 
might be born of the marriage. This contract was not at the time 
recorded in the office of the register of deeds of Douglas county, Neb., 
but subsequently, for the purpose of affecting the public with knowl- 
edge of its contents, certain deeds were executed. Among them was 
one executed by Mrs. Linton (Mr. Linton joining), conveying the 
premises to Kate Remnant, and another one, simultaneously executed 
by Kate Remnant, conveying the premises to Mr. Linton. Thèse deeds 
were dated March 3L 1897, and recorded June 2, 1902. On May 1, 
1897, Mrs. Linton executed another deed conveying the premises to 
complainant. In this deed is found the f ollowing récital: 

"Whereas, an antenuptial agreement and settlement was entered into be- 
tween the said Phœbe E. E. B. Linton and the said Adolphus F. Linton on 
the lOth day of December, 1878: New, in considération of the agreement and 
settlement, witnesseth that the said party of the first part (Phœbe R. B. E. 
Linton), for and iû considération of the sum of $50,000 agreed to be paid and 
the sum of $1,000 ♦ * • unto her well and truly paid by the party of 
the second part (Adolphus F. Linton) at or before the sealing and dellvery of 
thèse présents, the receipt whereof is hereby acknowledged, has granted," etc. 

After the acknowledgment of this last-mentioned deed appears a 
written statement as follows: 

"I déclare this deed has only just been found, after being lost for several 
years. This property was deeded to me to hold in trust for Charles S. Linton 
and Fryda A. B. Linton, my children. I déclare I hold the légal title tn 
trust for my children accordlng to the terms of the marriage agreement made 
before marriage to my wife, P. R. E. Linton. 

"[Signed] Adolphus F. Linton." 

The deed dated May 1, 1897, with the déclaration of trust written 
upon it, as just recited, was recorded in the office of the register of 
deeds of Douglas county, Neb., on August 6, 1906. By virtue of the 
foregoing conveyances Mr. Linton claims to own the lots in question 
as trustée for his children. 

Defendant's title is deraigned from Mrs. Linton in this way: In 
1892 she executed a mortgage conveying certain other real estate to 
the National Life Insurance Company of Vermont to secure the pay- 
ment of a note for $25,000. In 1896 suit was instituted to foreclose 
this mortgage. Anticipating that the proceeds of sale of the mort- 
gaged premises would not be sufficient to pay the amount due on the 
note, complainant in that suit specifically prayed for a deficiency 
judgment against Mrs. Linton. A decree of foreclosure followed 
ip due time, and the proceeds of sale of the mortgaged property being 
insufficient to pay the mortgage debt, on March 15, 1901, a deficiency 
judgment was rendered against Mrs. Linton in the sum of $1,982.50. 
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Execution was duly issued on this judgment and in 1905 it was levied 
upon the lots in question in this case, as the property of the judg- 
ment debtor. They were subsequently sold under exécution and pur- 
-chased by one Anson E. Beçker, to whom on August 28, 1905, they 
were conveyed by appropriate officiai deed. 

By reason of a claim then made that Becker's title emanating from 
Mrs. Linton was not good, he, on September 19, 1905, instituted a 
suit in the district court of Douglas county, Neb., against Mr. Lin- 
ton, Mrs. Linton, and their two children, Charles S. Linton and Fryda 
S. Blessing, née Linton, alleging in his bill that the défendants claimed 
some right, title, or interest in the lots so purchased by him, by virtue 
of the two Remnant deeds. It was alleged in the bill that since those 
<leeds were executed Mr. Linton had filed some déclaration of trust 
whereby he claimed to hold the premises in suit for his children by 
virtue of some antenuptial settlement between himself and his wife, 
when in truth and in fact the children had no right or interest in or 
to the premises, but that they were the sole and absolute property of 
Mrs. Linton, from whom he (Becker) deraigned his title; that the 
purpose and intent of the Remnant deeds was to defeat the collection 
of the judgment of the National Life Insurance Company, to defraud 
that Company and other creditors of Mrs. Linton, and that the déc- 
laration of trust afterwards made by Mr. Linton in favor of his 
children conferred no right upon them as against the complainant who 
had the légal title. The complainant, Becker, then prayed that the 
■deeds from Mrs. Linton to Kate Remnant and Kate Remnant to Mr. 
Linton be declared void and of no effect, and that Becker's title to 
the lots in question be quieted as against the claims of each and ail 
of the défendants in that suit, and that he might hâve such other and 
further relief as might appear équitable and just. 

The défendants in that suit joined issue on the substantial averments 
of the bill and pleaded affirmatively that the Remnant deeds were 
made for the purpose of executing the provisions of the antenuptial 
agreement and that Mr. Linton held title to the lots in question as 
trustée for his children. 

On the issues so made the cause came on for a hearing on the mer- 
its and resulted on July 13, 1906, in a decree in favor of the com- 
plainant, Becker, adjudging the Remnant deeds null and void, cancel- 
ing the same, and decreeing that Becker's title be quieted and con- 
firmed in him as against the défendants and ail persons claiming by, 
through, or under them. This judgment was affirmed by the Suprême 
Court of the state of Nebraska. See Becker v. Linton, 80 Neb. 
655, 114 N. W. 928, 127 Am. St. Rep. 795. 

Thereafter, on August 13, 1906, Becker con-^eyed the lots so ao- 
quired by him, being the lots now in controversy, to the défendant 
the Omaha Wholesale Produce Market Company. It is now claimed 
by this défendant, appellee herein, that the judgment in the case of 
Becker v. Linton constitutes a prier adjudication of the controversy 
disclosed by the pleadings and proof in this case, and that complain- 
ant is estopped by that judgment from prosecuting this case. Is this 
•correct? 
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[1] The gôveming rule which we must apply in attswering this 
question is this: If the second action is upon the same claim or de- 
mand as was the first, and is between the same parties or their privies, 
the judgment in the first action, if rendered on the merits, constitutes 
an absolute bar to the prosecution of the second action. It is a finahty 
as to the claim or demand involved in the first action, concluding par- 
ties and those in privity with them, not only as to any matter which 
was offered and received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might hâve been offered 
for that purpose. Cromwell v. County of Sac, 94 U. S. 351, 24 L. 
Ed. 195; Wiggins Ferry Co. v. O. & M. Railway Co., 142 U. S. 396, 
12 Sup. Ct. 188, 35 L,. Ed. 1055; Gordon v. Ware National Bank, 
132 Fed. 444, 65 C. C. A. 580, 67 L. R. A. 550; Stewart v. Board 
of Trustées, 84 C. C. A. 4SI, 156 Fed. -773. 

In the Becker suit it appears that Anson E. Becker, in whom was 
vested the légal title of record to the lots now in controversy, was 
the complainant; that Adolphus F. Linton, the complainant in the 
présent action, his wife, Phœbe Linton, through whom Becker ac- 
quired title, and Linton's two children, Charles Linton and Fryda 
Linton, were the défendants. The purpose of that suit was to set 
aside the two Remnant deeds, whereby title to the lots was conveyed 
to Mr. Linton, to quiet title thereto in Becker, and for gênerai relief. 
In the bill in that case it was averred that those deeds were executed 
for the alleged purpose of vesting title to the lots in question in Mr. 
Linton as trustée for his children, pursuant to the requirements of 
an antenuptial contract ; whereas, in truth and in f act the deeds were 
resorted to as a device to hinder, delay, and defraud the creditors of 
Mrs. Linton. On thèse allégations issue was joined by ail the défend- 
ants in that case, but in their answer they affirmatively invoked the 
obligation arising out of the antenuptial contract as a good considéra- 
tion for the Remnant deeds, and alleged that Mr. Linton, by means 
of those deeds, acquired and held title to the lots in question as trustée 
for his children pursuant to the requirements of that contract. 

It thus appears that the parties to this suit were the same as those 
in the Becker suit, excepting that the défendant in this case is the 
grantee of the complainant in that, and complainant Adolphus F. Lin- 
ton, in this suit, was one of the défendants in that suit, Joined with 
the beneficiaries, for whom he claimed to be acting in that suit as well 
as in this suit. In other words, the parties to the présent action, al- 
though differently arrayed, are the same as those in the Becker suit, 
or in privity with them. The substantial issue in both cases is whether 
Mr, Linton, by virtue of the antenuptial contract and subséquent 
deeds, so acquired title to the lots as trustée for his children as to 
defeat the assertion of a claim thereto by creditors of Mrs. Linton, 
the former owner. In the first-mentioned suit Becker asserted abso- 
lute ownership in them as against a claim of défendants that Mr. Lin- 
ton owned them as trustée for his children. In this suit Mr. Linton 
claims that he, as trustée for his children, is the owner as against the 
Market House Company, which claims to be the owner as grantee of 
Becker, claimant in the first suit. It is difficult to conceive of causes 
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which présent a more perfect identity of parties or privies and of 
causes of action. 

A lengthy argument is made in the brief of appellant's counsel to 
the efïect that as Becker, prior to the commencement of his suit, had 
parted with his interest in the premises in question to the Market 
House Company, the défendant in this case, and as the latter Com- 
pany was not made a party to the Becker suit, it is not bound by the 
decree rendered in that suit, and consequently complainant is not 
estopped by it. This argument is constructed upon the assumption 
that Becker had disposed of the property before he commenced his 
suit. There is some vague and indefinite testimony, altogether oral and 
of a hearsay character, to the effect that Becker had commenced ne- 
gotiation for the sale of the premises before he brought his suit, but 
that on account of claims made by complainant and those associated 
with him he was required to clear his title before a sale could be con- 
summated. After a careful reading of ail the record contains on 
this subject, we are unable to find in it anything but incomplète ne- 
gotiation, and surely nothing of the certainty and dignity of a binding 
contract of sale of real estate. We accordingly refrain from further 
considération of the interesting argument made on the erroneous as- 
sumption. 

[2] It is contended by appellant's counsel that, as Adolphus F. Lin- 
ton was not impleaded in the Becker suit as trustée, but as an in- 
dividual, in his own right, he cannot be estopped from prosecuting 
this suit, in whch he appears in his capacity as trustée for his chil- 
dren, by the judgment rendered against him in that suit. Hère, too, 
we think the assumption is unfounded. It is true he was not desig- 
nated in the caption of the Becker suit as a trustée, but averments 
are found throughout the bill in that suit which most clearly disclose 
that he was there charged with making a claim to the lots in question 
solely as trustée for his children. It is quite common and altogether 
proper to describe the capacity of a named défendant or his relation- 
ship to other parties in the bbdy of the bill, without disclosing them 
in the style of the action at ail. Not only so, but the défendants in 
the Becker case pleaded affirmatively that Mr. Linton held title to the 
lots in question for his children, and the case was tried on that issue. 
That issue was, therefore, not only made, but fully tried, in the Becker 
suit. Cavender v. Cavender, 114 U. S. 464, 5 Sup. Ct. 955, 29 L. 
Ed. 2Î2; City of Denver v. Mercantile Trust Co., 120 C. C. A. 100, 
201 Fed. 790. 

[3] Contention is made that the deed of Mrs. Linton to Mr. Linton, 
dated May 1, 1897, conferred upon him some right in addition to 
or différent from the right acquired by him by means of the Remnant 
deeds, and that the présent action, in so far as Mr. Linton grounds 
his right upon the deed of May 1, 1897, présents a différent claim 
or demand from that involved in the Becker suit, and that as a resuit, 
the judgment in that case is not res adjudicata of his présent claim. 
We fail to see any merit in this contention. Whether Mr. Linton 
acquired légal title to the premises by one deed or another is not ma- 
terial. The real question is whether he had so acquired title and de- 
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çlared a valid trust in favor of his children as to extinguish the right 
of Mrs. Linton to the property and thus destroy Becker's title derived 
through her. The mère légal title, without the création of a trust in 
favor of his children, to serve the purpose of a considération for the 
deeds to him, would hâve constituted a voluntary conveyance only by 
Mrs. Linton, which would not hâve screened her property from the 
demands of her creditors. The existence of the trust was therefore 
the ail-important issue in both cases. But let it be conceded that Mr. 
Linton did acquire some additional support to his pretensions by the 
deed of 1897; inasmuch as that was available to him in the Becker 
suit as a défense to the contention of Becker, the judgment rendered 
in that suit is just as conclusive against the prosecution by Mr. Linton 
of a second action based on that deed as it would hâve been had that 
deed been actually pleaded or proved as a part of his case in the 
Becker suit. The judgment in that case was a finality, not only as 
to what was offered and received to sustain or defeat the claim or 
demand therein involved, but as to any other admissible matter which 
might hâve been offered for that purpose; See cases supra. 

We hâve carefully considered the arguments of counsel that the 
Becker judgment was obtained by fraud, as the resuit of a conspiracy 
between Becker and the défendant in this case; but for reasons un- 
necessary to be specified it is not convincing. The District Court in 
our opinion was clearly right in sustaining the plea in bar; accord- 
ingly it becomes unnecessary to consider some other questions relating 
to the merits of the case which were argued by counsel. 

The decree of the District Court is affirmed.- 



CENTRAL TRUST CO. OF NEW YORK v. CHICAGO, B. I. & P. E. 

CO. et al. (two casesj. 

(Circuit Court of Appeals, Second Circuit. November 19, 1914.) 
Nos. 156, 157. 

1. AiPPEAL AND Ebeor (§ 87*) — Oedeks Appealable — ^Mattees of Disceetioit 

-^Application to Intervëne — ^Denial. 

The rule that the déniai of a pétition to Intervene is discretionary, and 
not appealable, is subject to the qualification that the discrétion must be 
exercised in accordanee with recognized judicial standards. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dig. §§ 558- 
569, 577-590; Dec. Dig. § 87.*] 

2. Pabties (§ 41*) — Intervention — Right to Intëkvene. 

Where claimant's rights are finally disposed of, and intervention is 
necessary for thelr protection, the right to intervene is absolute. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 68; Dec. Dig. 
§41.*] 

3. Raij:.koads (§ 1S6*) — Stock — Moetgages — Pobeclosuee — Sale — Ihtebven- 

TION. 

Where the only asset of a railroad company v?as a proportionate amount 
of the capital stock of a rallway company of the same name, the rail- 
road company having mortgaged the stock to secure Its bonds, and In 

•For other cases see same topic & S numbeb in Dec. & Am. 'Digs. 1907 to date, & Rep'r Indexes 
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proceedings to foreclose the mortgage the value of the stock depended 
largely on the purchaser's getting control of the railway company, and the 
Interest of a protective commlttee, with which it waa alleged the trustée 
was acting, was adverse to that of nondepositing bondholders, it was er- 
ror to deny the pétition of one representing substantial rights of nonde- 
positing holders to intervene, to contest the mode and terms of the sale. 
■ [Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 615, 616 ; Dec 
Dlg. § 186.*] 

4. Appeal and Erbor (§ 87*) — Ordees Appealable — Final Obder — Déter- 
mination oF Rights — Pétition or Intervention — Leave to Intervene — 
Denial. 

Where orders denying the pétition of one representing nondepositing 
boudlioldors to intervene in proceedings to foreclose a mortgage on cer- 
tain railway stock completely dlsposed of petitioner's claims and left 
nothlng to be done as to them in the litigation, the orders vsrere final 
and appealable, under Judleial Code (Act March 3, 1911, c. 231) § 128, 36 
Stat. 1133 (Comp. St. 1913, § 1120), though the sale, to which objecUons 
were rnade, was subject to confirmation after it had been held. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 559- 
569, 577-596; Dec. Dig. § 87.* 

Finallty of judgments and decrees for purposes of revlew, see notes to 
Bnish Electric Co. v. Electric Inip. Co. of San José, 2 C. C. A. 379 ; Cen- 
tral Trust Co. V. Madden, 17 C. C. A. 238 ; Prescott & A. C. Ky. Co. v. 
Atchison, T. & S. F. R, Co., 28 C. C. A. 482.] 

Lacombe, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits by the Central Trust Company of New York against the Chica- 
go, Rock Island & Pacific Railroad Company, in which Nathan L. 
Amster applied to intervene. From orders denying such application, 
intervener appeals. Reversed. 

Louis Marshall, of New York City, for appellant. 
A. H. Van Brunt and H. B.'Stimson,'both of New York City, for 
appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Thèse are appeals from two orders of the 
District Court denying the pétition of one Nathan L. Amster for leave 
to intervene in a foreclosure suit brought by the Central Trust Com- 
pany as trustée against the Chicago, Rock Island & Pacific Railroad 
Company, and also motions by the trustée to dismiss the said appeals. 

The Chicago, Rock Island & Pacific Railroad Company is the owner 
of $7L353,500, par value, of the capital stock of the Chicago, Rock 
Island & Pacific Railway Company outstanding to the amount of $75,- 
000,000, which is substantially the only property it has. August 1, 
1902, the Railroad Company mortgaged this stock to secure the pay- 
ment of its 4 per cent, collatéral bonds due November 1, 2002, aggre- 
gating $71,353,000 — that is, one bond of $1,000 for every 10 shares of 
stock — and appointed the Central Trust Company of New York trus- 
tée under the mortgage. 

February 26, 1914, it being quite apparent that the Railway Com- 
pany could déclare no dividend on its stock, and therefore that the 

•For other cases see same toplc à § NUMBSB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
218 F.— 22 
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Railroad Company, which had no other source of încome, would de- 
fault on the interest ôf its bonds due May Ist. a protective committee 
of bondholders was formed. The président of the trustée became 
chairman of this committee, its counsel became the counsel of the com- 
mittee, and the trustée the depositary for the committee. May Ist 
the Railroad Company defaulted in the payment of its interest. Sep- 
tember 2d the Trust Company, the 90-day period having expired, pro- 
vided in the mortgage, declared the principal of the bonds due and 
began a suit to foreclose the mortgage. September 16th the Railroad 
Company filed an answer admitting the allégations of the bill. There- 
after the Trust Company submitted the decree of sale to the court. 

September 28th Amster, as owner of bonds to the amount of $350,- 
000 and as representing the owners of bonds to upwards of $700,000, 
applied to the District Court for leave to intervene in the foreclosure 
suit and be made a party défendant. At this time there were deposited 
with the protective committee "bonds to the amount of $18,000,000. 
The pétition set up no défense to the foreclosure suit, but only object- 
ed to th-2 mode of sale. It alleged as grounds of intervention that the 
trustée was not fairly representing the petitioner and the bondholders 
represented by him, but was acting in harmony with financial interests 
controUing the committee, which were irreconcilable with the interests 
of himself and the bondholders he represented. In respect to the pro- 
posed decree he objected that an immédiate sale of the mortgaged 
stock at a time of such financial stringency would make it impossible 
for any third party to bid successfully against the committee, especi- 
ally upon notice giving little time for the scattered bondholders to be 
heard f rom ; that the sale of the bonds in one block would be destruc- 
tive of the rights of the nondepositing bondholders; and that an up- 
set price should be fixed. 

October lOth the District Judge signed the proposed decree and 
denied the pétition, on the ground that the trustée had done nothing 
justifying intervention. The sale bas been fixed for November 28th. 
October 13th he allowed the petitioner's appeal. 

October 17th the petitioner filed a second pétition for leave to in- 
tervene, alleging that he represented $3,000,000 of bonds in addition 
to his own, and that since the order denying bis first pétition the pro- 
tective committee had published a plan prepared by counsel who were 
also counsel for the trustée which he criticized as unfair to the non- 
depositing bondholders. At this time there were deposited with the 
committee not over 40 per cent, of the bonds. October 23d the Dis- 
trict Judge denied this pétition, saying : 

"It is, of course, Impossible to predlet the resuit at the foreclosure sale ; 
but, as heretofore pointed eut, any bondholder will hâve the fullest oppor- 
tunity to be heard upon any application to conflrm the sale, and notice of 
such application is by the terms of the decree to be widely published. It 
must be assumed that the sale — whether the purchase be made by the com- 
mittee or by others — wlll be confirmed only if It appears that it is for the 
beneât of the bondholders so to do." 

October 26th he allowed the petitioner's appeal. Both appeals were 
argued together. 
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[1j 2] The gênerai rule is that the déniai of a pétition to intervene 
is discretionary and therefore not appealable. The discrétion, how- 
ever, must be exercised in accordance with recognized judicial stand- 
ards. There is a class of cases where the claimant's rights are finally 
disposed of and intervention is necessary for their protection, in which 
the right to intervene is absolute. Cases recognizing the existence of 
thèse two classes are Crédits Commutation Co. v. United States, 177 
U. S. 311, 20 Sup. Ct. 636, 44 L. Ed. 782; Farmers' Loan & Trust 
Co. V. Northern Pacific Railway Co. (C. C.) 66 Fed. 169; Farmers' 
Loan & Trust Co. v. Cape Fear & Yadkin Valley Railway Co. (C. C.) 
71 Fed. 38; Minot v. Mastin, 95 Fed. 734, 37 C. C. A. 234; United 
States V. Philips, 107 Fed. 824, 46 C. C. A. 660. 

[3] It is not always easy to draw the Une. The circumstances of 
this case are such as to cause us to think that the intervention should 
hâve been allowed. Very substantial rights are involved and serions 
objections made. The attitude of the trustée is ambiguous. The 
property is raiiroad stock. The value of it dépends largely upon the 
purchaser's getting control of the Railway Company. The interest of 
the protective committee is to buy the stock as cheaply as possible, 
while it is the interest of the nondepositing bondholders that it be 
sold at as high a price as possible. If the sale be confirmed the mort- 
gaged stock may be dissipated. 

[4] Objection is made by the trustée that, the sale being subject 
to confirmation by the court, the orders are not appealable as final 
décisions within section 128 of the Judicial Code. The orders certain- 
ly did completely dispose of the petitioner's claims and left nothing 
f urther to be done as to them in the litigation. The fact that the sale 
is subject to confirmation confers no rights upon him. A resale would 
be ordered only if the price bid were so inadéquate as to shock the 
conscience of the court, or if fraud were developed in connection with 
it. If the sale were confirmed, the petitioner, not being a party, could 
not appeal from the decree and could not again ask the court to pass 
upon claims as to the mode of sale theretof ore disposed of . See Stand- 
ley V. Roberts, 59 Fed. 836, 8 C. C. A. 305, and the authorities discuss- 
ed by Judge Sanborn. The case of Williams v. Morgan, 111 U. S. 
684, 4 Sup. Ct. 638, 28 L. Ed. 559, on which counsel for the trustée 
place great reliance, is différent. There the dispute was as to the 
amçunt of compensation awarded to the trustée which was to be paid 
by the bondholders. Obviously the trustée could not represent them in 
tnis controversy, and the bondholders were there allowed to appeal 
from the order of confirmation. 

It must be understood that we express no opinion whatever as to the 
merits of the petitioner's claims, but simply find that they are of such 
a character as to entitle him to intervene. 

The motions to dismiss the appeals are denied, and the orders re- 
versed. 

LACOMBE, Circuit Judge (dissenting). I dissent from the décision 
of the majority of the court because I do not think the orders denying 
leave to intervene are final orders. The sale eflfects nothing until it is 
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confirmed. As I understand Williams v. Morgan, 111 U. S. 684, 4 
Sup. Ct. 638, 28 L. Ed. 559, this petitioner could be heard on appeal 
from the decree of confirmation which would certainly be final. If 
this be not so, it would seem that, should the District Court refuse to 
hear any person interested on motion to confirm the sale, or to put him 
in a position where he could secure a review of such détermination 
(as to the sale), such order would be final. 

Dissenting on this ground, I do not find it necessary to express an 
opinion on any question which has been argued hère. 



BREAKWATEB CO. V. DONOVAN. 

(Circuit Court of Appeals, Slxth Circuit December 8, 1914.) 

No. 2495. 

1. CoRPOBATioNS (§ 518*) — Actions — Défenses — Ui-tba Vibes — Pleading. 

In an action agalnst a corporation for breach of an employment con- 
tract, a défense of ultra vires, not pleaded, was unavallable. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2028, 2086, 
2087 ; Dec. Dlg. § 518.*] 

2. Pleading (§ 236*) — Answek — Amendment — Défenses — Discrétion. 

Where an employé, having recovered judgment agalnst défendant cor- 
poration for Installments due under bis contract, asslgned his further 
rlghts thereunder to plaintlff, who brought a subséquent suit for breach 
of the contract, It was a proper exercise of the court's discrétion for it to 
refuse an application by défendant, madè at the conclusion of ail of the 
testlmony, for leave to amend its ansvver, to présent the défense of ultra 
vires. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 601, 605 ; Dec. 
Dig. § 236.*] 

3. Judgment (§ 603*) — Recovebt in Formeb Action — Conclusivenbss. 

Where plaintiff's asslgnor brought a former action on a compromise 
settlement and employment contract speclally llmlted to a recovery of 
the settlement installments and salary then due, a judgment in his favor 
was no bar to a subséquent suit by his assignée to recover further in- 
stallments when matured. 

[Ed. Note. — For other cases, see Judgment Cent. Dlg. § 1118 ; Dec. Dlg. 
§ 603.*] 

4. Trial (§ 177*) — Verdict — Motion to Direct — Right to Submit Issues to 

Jury. 

Where, after defendant's motion for a directed verdict was denled, 
plaintlfE moved for a directed verdict, whereupon défendant Insisted on 
the submission of issues of fact to the jury, there was no consent thereby 
to a submission of ail the issues to the court. 

[Ed. Note.— For other cases, see Trial, Cent Dig. S 400; Dec, Dig. § 
177.*] 

5. Appeal and Ebrob (§ 1061*) — Review — Préjudice. 

Error in treating •motions by both parties to direct a verdict as a sub- 
mission of issues of both law and fact to the court, and the direction of 
a verdict for plaintlff, was not prejudicial to défendant, where its only 
meritorious défense was not proved. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4137, 
■ 4209-4211 ; Dec. Dig. § 1061.*] 

♦For other cases see same topic & § numbek In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



BREAKWATEE CO. V. DONOVAN 341 

6. Masteb and Seevant (§ 43*) — Contbact or Employmknt— Bbeach — Oxjt- 

SIDB BmPLOYMENT — QUESTION FOR JUBY. 

Where, after breach of a contract of employment, the employé durlng 
the term earned $800 in other employment, but clalmed that bis contract 
did not eontemplate glvlng his full time to défendant, whether the nature 
of his outside work was such as to be inconsistent with his obligation to 
défendant under the contract, if it had continued, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 57, 
58;- Dec. Dig. § 43.*] 

7. Appeal and Eekob (§ 1140*) — Cubing Ebbobs — Eemittittjb. 

Where, in an action for breach of an employment contract, It appeared 
that the employé earned $800 from other employment vvithin the term, 
and the court erred in not submitting the question whether the services 
rendered were not inconsistent with his obligation under the contract to 
the jury, such error could be cured by a remission of that sum from the 
judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4462- 
4476; Dec. Dig. § 1140.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; William L. Day, Judge. 

Action by Leona T. Donovan against the Breakwater Company. 
Judgment for plaintifï, and défendant brings error. Affirmed on con- 
dition. 

J. H. Price, of Cleveland, Ohio, and Province Pogue, of Cincinnati, 
Ohio, for plaintiiï in error. 
J. E. Morley, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This was aa action at law, in which, 
in the court below, Mrs. Donovan, as assignée of her husband, John 
F. Donovan, was plaintiff, and the Breakwater Company was défend- 
ant. The suit was based upon a written contract made October 3, 
1908, by which the company agreed to pay Donovan, in installments, 
about $5,900 in compromise settlement of ail existing controversies, 
and also agreed to employ him at a monthly salary until December 31, 
1910. ^In December, 1909, Donovan commenced suit and later recover- 
ered judgment in Pennsylvania against the company for the unpaid in- 
stallments of the compromise settlement and of salary that were then 
due. In March, 1910, he was discharged from further employment, 
and the company, claiming sufficient justification, repudiatèd the con- 
tract. He waited untîl its term expired, brought this suit for the re- 
maining installments of salary, and by direction of the court below 
recovered judgment. The company's assignments of error cover sev- 
eral distinct causes for reversai. So far as thought meriting discus- 
sion, thèse claims are: (1) The contract was ultra vires the corpora- 
tion. (2) The former recovery in Pennsylvania exhausted the right of 
action. (3) Issues of fact should hâve been left to the jury. (4) De- 
fendant was entitled to a crédit of $800 earned by plaintifif in other 
employment. 

*For otlier cases see same topic & S numbbb In Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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J1, 2] 1. Ultra Vires. The corporation was formed simultaneousiy 
with the making of this contract, and Donovan had no existing claim 
against it; but it seems net to be questioned that he was making 
claims against older corporations, ail the assets of which were being 
taken over by this compâny in a reorganization, and that the prose- 
cution of his claims would at least hâve embarrassed and complicated 
defendant's affairs. In that view, it would be clear that the transac- 
tion was not merely the assuming of a debt which the défendant did 
not owe, but it was a settlement and adjustment which défendant had 
power to make. 

Another reason for claiming a lack of power is that the con- 
tract provided for Donovan's élection as second vice président of the 
company, and for his holding that position during the term of the 
contract. Thereupon it is said that the public policy of Ohio, the 
State where the corporation was organized, would not permit the term 
of an officer to be fixed for more than one year. Whatever force this 
contention might hâve regarding an officer whose powers of manage- 
ment were fixed by statute, it can hardly apply in this instance, where 
the "office" was created only by a resolution passed by the stock- 
holders, and where its powers and duties were only such as might be, 
from time to time, prescribed by the board of directors. Indeed, this 
honorary title given to Donovan seems to be only a convenient name by 
which his employment was to be called ; but, whatever ultimate view 
might be taken of this particular stated supporting ground for the dé- 
fense of ultra vires, it, as well as the one just previously stated, are 
completely met by the fact that the answer presented no such défense, 
but relied upon the eflfect of the Pennsylvania judgment as a sufficient 
bar. This judgment necessarily implied the validity of the contract; 
and accordingly, when at the conclusion of ail the testimony the défend- 
ant first asked leave to amend its answer by presenting thèse défenses 
of ultra vires, it was at least well within the discrétion of the court to 
do as it did, and to refuse to permit the amendment. 

[3] 2. The Former Recovery^ It is not to be doubted that, if a 
contract provides for the doing of a unitary thing upon each side, 
there can be only one action for its breach, nor that, even in case of 
continuing or récurrent mutual obligations, like a contract for em- 
ployment with monthly salary payments, if either party répudiâtes 
the contract, the other party may bring suit at once and may — and, 
in some jurisdictions, must — in an anticipatory way claim and recover 
the entire damages resulting from nonperformance during the re- 
mainder of the term. In such case, also, one recovery would be a bar 
to a future action. This is the principle upon which défendant relies ; 
but it is quite inapplicable to this contract and to thèse circumstances. 
It is not important whether the agreement be considered, as plaintilï 
claims, to be two separate contracts, one for compromise of an old 
dispute and one for future employment and compensation, or, as de- 
fendant claims, to be one contract in which part of the sipgle agreed 
payment was to be spread over future dates under color of a theoreti- 
cal employment. In either view, the payments were to be in stipu- 
lated installments. Of thèse, when the Pennsylvania suit was com- 
menced, part were due and part were not due, and the claim in that suit 
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was carefully confined to those agreed payments which were past 
due. No allégation or suggestion was there made that défendant had 
repudiated the contract ; but it was apparently treated as still continu- 
ing in force, and plaintifï oflfered to continue to perform. Under the 
pleadings, nothing could hâve been awarded for anticipatory damages. 
Ëven if the effect of that record might be varied by showing that the 
défendant in fact, before that suit, repudiated the contract and was 
no longer recognizing it as a continuing obligation, no such showing 
is hère made. The Pennsylvania action must be treated as one mere- 
ly for the recovery of those installments which had become due on a 
continuing contract ; and as such it clearly was no bar to the bringing 
of the suits for further installments when matured. Carter-Crume v. 
Peurrung (C. C. A. 6) 99 Fed. 888, 890, 40 C. C. A. 150. 

[4] 3. The Instructed Verdict. The seemingly incomplète and 
perhaps confused stenographer's record makes it appear that at the 
close of the trial défendant moved for an instructed verdict, which mo- 
tion was denied. Thereupon plaintifï moved for a directed verdict. 
Défendant then insisted that there were issues of fact, and asked that 
they be submitted; but the court, upon the ground that both. parties 
had requested the court to direct a verdict and had thereby made sub- 
mission to the jury uncalled for, proceeded to direct a verdict for 
plaintifï. This action was not within the authority of Beuttell v. 
Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, and Love v. 
Scatcherd (C. C. A. 6) 146 Fed. 1, 6, 77 C. C. A. 1 ; but was rather 
govemed by the rule of Empire Co. v. Atchison Co., 210 U. S. 1, 8, 
28 Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70, and of our own déci- 
sions in Minahan v. Grand Trunk Ce, 138 Fed. 37, 42, 70 C. C. A. 
463, Bank v. Maines, 183 Fed. Z7, 41, 105 C. C. A. 329, and Chesapeake 
Co. v. McKell, 209 Fed. 514, 516, 126 C. C. A. 336. It was, accord- 
ingly, erroneous to treat the matter as if both parties were agreeing 
that there was no issue of fact for the jury. 

[5] However, this would not be prejudicial error, îf the instruction 
was right upon other grounds. The only meritorious défense pleaded 
was that Donovan had not ceased the harassing prosecution of his 
old claims and that he had not been loyal to the company's interests. 
We hâve examined the entire record, including dépositions excluded 
by the trial judge, and we find nothing tending to support this dé- 
fense, or which would justify a jury in fînding a breach of his con- 
tract by Donovan. Such testimony as is urged to that end is either 
obviously incompétent, or relates to a period before the making of the 
contract, or is toc vague and shadowy to be considered substantial évi- 
dence. Under familiar principles, the judgment cannot be reversed 
merely because the court proceeded upon an erroneous theory to reach 
a right resuit. 

[6] 4. The $800 Crédit. After défendant had repudiated the con- 
tract, but within its term, Donovan accepted other employment and 
earned $800. He claims, and the court below ruled, that he need not 
give crédit for this, because the contract in suit only called for such 
services as might be required, not contemplating his full time, so that 
he would hâve been at liberty to take this outside employment, eVen 
"while the contract was in force. We think it was a question of fact for 
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the jury wHether the nature of this outside work was such as to be in- 
consistent with his obligation under the contract, if it had continued ; 
and so it was erroneous whoUy to disregard this claim of crédit in di- 
recting a verdict for the full amount of the unpaid salary. 

[7] Upon the argument, counsel for Donovan offeredto abate $800 
of the judgment, if the court thought there had been error in this re- 
spect. We approve the curing of error in such manner, whenever it 
can be definitely known how much of the verdict is aflfected thereby 
(R. R. V. Niebel [C. C. A. 6] 214 Fed. 952, 131 C. C. A. 248, and 
cases cited on page 957) ; and this is an appropriât? case for such abate- 
ment. 

If the plaintifï, within 30 days from the filing of this opinion, files 
in the court belovsr its written élection to reduce the judgment by the 
sum of $800, with the properly attendant interest, and files in this 
court a certified copy of such remittitur, the judgment, as so modified, 
will be affirmed ; otherwise, it will be reversed, and the case remanded 
for a new trial. In either case, the plaintifï in error, the Company, will 
recover the costs of this court. 



ORLEANS-KBNNER ELECTRIC RT. CO. T. DUNBAR. 

(Circuit Court of Appeals, Flfth Circuit. December 17, 1914. Eehearlng De- 
nied January 11, 1915.) 

No. 2664. 

1. Appeal and Ebror (§ 323*) — Necessaey Parties Appellant — Pabties 

Having Sepaeate Inteeests. 

Where the respective Interests of several défendants, which are af- 
feeted by a Judgment or decree agalnst ail of them, are separate and dif- 
férent, one may appeal wlthout jolnlng the others. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1796, 
1798-1805 ; Dec. Dlg. § 323.*] 

2. Courts (§ 329*) — Jubisdiction of Fédéral Courts— Amount in Contro- 

versy. 

A fédéral court Is wlthout Jurlsdictlon pf a suit brought by a property 
owner, in behalf of hlmself and ail other property owners who might joln, 
to enjoln an electrlc rallroad company from exercislng the privilège of 
crossing certain streets and highways, granted by the municipal authori- 
ties, where no others joined as complainants, and It is not alleged or 
shown that the Injury to complainant's property rights from the exercise 
of the privilège granted would exceed $3,000. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 897; Dec. Dlg. 
§ 329.* 

Jurlsdictlon of fédéral courts as determlned by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennet-Stribling 
Shoe Oo. V. Roper, 36 C. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klep- 
ner, 100 C. 0. A. 288.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Suit in equity by Charles T. Dunbar against the Orleans-Kenner 
Electric Railway Company and the Police Jury of the Parish of Jef- 

■For other caees see same topic & | numbbb In Cec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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ferson, La. Decree for complainant, and défendant Railway Com- 
pany appeals. Reversed. 

Peter Stifft, T. M. Miller, and J. D. Miller, ail of New Orléans, 
La., for appellant. 

Frank William Hart and H. Génères Dufour, both of New Or- 
léans, La. (Gustaf R. Westfeldt, Jr., of New Orléans, La., on the 
brief), for appellee. 

Before FARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

WALKER, Circuit Judge.. The parties named as défendants to 
the bill in this case were the Orleans-Kenner Electric Railway Com- 
pany, a private corporation, and the police jury of the pansh of Jef- 
ferson, state of Louisiana, a municipal corporation, and the purpose 
of the bill was to enjoin the exercise of the privilège or right which 
a resolution adopted by the last-named défendant undertook to con- 
fer upon the first-named défendant. On its face, the resolution in 
question purported to do no more than grant to the railway company 
permission to cross several enumerated public streets and highways 
in said parish in the construction of an electric road which the rail- 
way company proposed to build over its own private right of way. 
From a decree granting the relief prayed for the railway company 
appealed. 

[1] A motion has been made to dismiss the appeal because of the 
failure of the other défendant to join in it and the absence of any 
summons or notice to it of the taking of the appeal. We are not of 
opinion that the motion is well taken. The interest of the railway 
company which was afïected by the decree rendered was so separate 
and distinct from that of the other défendant that the former is en- 
titled to maintain an appeal in which the latter does not join. Obvi- 
ously, the pecuniary or proprietary interest acquired or claimed by 
the grantee of such a privilège is very différent from that of the 
public governmental body which undertook to confer the privilège. 
Whatever concern or interest that body may be regarded as having 
in the maintenance of the power or jurisdiction which it has under- 
taken to exercise by the action complained of by the bill, that inter- 
est is not one which it has jointly or in common with the party in 
whose behalf the claimed power or jurisdiction was exercised. The 
bénéficiai proprietary interest which the latter has in the privilège 
which it claims to hâve acquired entitles it to maintain an appeal 
from a judgment or decree adversely affecting its interest, though 
the officiai body which undertook to confer the privilège, and which 
also was a party défendant to the cause, does not join in the appeal. 
Where the respective interests of several défendants which are af- 
fected by a judgment or decree against ail of them are separate and 
différent, one of them may appeal without joining the others. Win- 
ters V. United States, 207 U. S. 564, 28 Sup. Ct. 207, 52 L. Ed. 340 ; 
2 Cyc. 758. 

[2] The jurisdiction of the court to entertain the bill was dépendent 
upon a diversity of citizenship between the plaintiflf and the défend- 
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ants, and upon the matter in controversy exceeding, exclusive of 
interest and costs, the sum or value of $3,000. U. S. Judicial Code 
(Act March 3, 1911, c. 231) § 24, Sô'Stat. 1091 (Comp. St. 1913, § 
991). The bill allèges diversity of cïtizenship. Its only allégations 
as to the interest of the plaintifï which was sought to be protected, 
or as to the value of anything which was made the subject of con- 
troversy in the suit, were the foUowing: 

"Tour orator Is the owner of certain real estate situated in the parlsh of 
Jefferson In the state of Loulslana of a value in excess of twenty thousand 
dollars ($20,000), and is a property taxpayer In said parish of Jefferson, and 
the rlght to the use and enjoyment of his sald property under the Constitu- 
tion and laws of the United States and the Constitution and laws of the state 
of Loulslana largely exceeds the sum of three thousand dollars ($3,000). 
• * » Your orator further avers that the rights, privilèges, and franchises 
which the police jury of the parish of Jefferson hâve sought to confer upon 
Orleans-Kenner Electric Railway Company, as aforesaid, largely exceed in 
value the sum of three thousand dollars ($3,(XX)), exclusive of Interest and 
costs, and that by reason of the pretended grant aforesaid, the parish of Jef- 
ferson, its citizens and taxpayers, will be deprived of a sum largely in excess 
of three thousand dollars ($3,000), exclusive of interest and costs, as a re- 
suit of said grants and rights being conferred without considération, instead 
of same belng offered for sale at public auction as required by law." 

The plaintifï sued in behalf of himself and of ail other persons or 
corporations in interest who might join in the suit. No one else 
Joined him in the suit. The resuit was that the original plaintiff was 
the only party before the court to be benefited by the decree which 
was rendered. Bruce v. Manchester & Keene Railroad, 117 U. S. 
514, 6 Sup. Ct. 849, 29 L. Ed. 990. The suit remained one the sole 
purpose of which was to protect the original plaintifï's individual 
interests, and to prevent damage to him as a resuit of the granting 
of the privilège complained of. In such case the suit cannot be main- 
tained, unless it is made to appear that the exercise of the privilège 
claimed to hâve been wrongfully conferred, and which is sought to 
be enjoined, would resuit in damages to the plaintiff to an amount in 
excess of $3,000. The matter involved was the injury to the plaintiff's 
property interest. El Paso Water Company v. El Paso, 152 U. S. 157, 
14 Sup. Ct. 494, 38 L. Ed. 396; Colvin v. Jacksonville, 158 U. S. 
456, 15 Sup. Ct. 866, 39 L. Ed. 1053; Bitterman v. Louisville 
& Nashville R. Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 h. Ed. 171, 
12 Ann. Cas. 693 ; Louisville & Nashville R. Co. v. Smith, 128 Fed. 
1, 63 C. C. A. 1. 

The averments above quoted by no means show or indicate that the 
exercise of the privilège complained of would or could hâve in- 
volved injury to the plaintiff to the extent of the jurisdictional amount. 
No facts are averred which would furnish support for a conclusion 
as to what, if any, impairment of the value of the plaintiff's property, 
or of his bénéficiai enjoyment of it, would resuit from the track of 
the railway company crossing the streets and highways mentioned in 
the resolution complained of, of from the construction of the pro- 
posed line by the railway company. Indeed, it cannot be said that 
it has been made to appear how the plaintiff's right to use and enjoy 
his property would be prejudicially affected at ail by the acts sought 
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to be enjoined. And certainly the averment to the effect that the parish 
of Jefferson, its citizens and taxpayers, will be deprived of a sum 
largely in excess of $3,000, exclusive of interest and costs, as a resuit 
of the action of the parish authorities which is complained of, falls 
far short of showing that the plaintiff individually will thereby be sub- 
jected to in jury in any such amount. 

The défendant railway company, in its motion to dismiss the bill, 
suggested its failure to show that the matter in controversy exceeded, 
exclusive of interest and costs, the sum or value of $3,000. The ex- 
istence of such value is not disclosed in the bill or elsewhere in the 
record. In no way is it made to appear that the happening'"'t)f the 
things sought to be enjoined would involve préjudice to the plaintiflf's 
interests to the extent required to entitle him to maintain the suit 
in the court in which it was brought. Such being the situation, that 
court was without jurisdiction to entertain the bill. It foUows that 
the decree rendered must be reversed. 

The cause is remanded, with directions to dismiss the bill. 



EOBINSON et aL v. POSTAL LIFE INS. 00. 

(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 58. 

Insubance (I 678*) — New iNsunANcE — Offeb — Construction. 

An insurance company havlng passed Into the hands of recelvers, they 
secured an ofler from défendant to issue new poUclés to such bolders of 
Insurance In the insolvent company on a specified date as might accept 
the terms of the proposai, which contalned an article provldmg that the 
recelvers dld not affect the rights or interests of any policy holder in the 
old company, or assignée thereof , or beneflciary named thereln ; the word 
"policy holder" being used to mean the persoh whose life is iiisured iin- 
der any policy, and being subject In ease of impairment of health to a 
new examination and an impairment lien. Eeld, that such clause should 
be construed to mean that nothlng In the agreement between the recelv- 
ers and défendant should affect the rights of any one under the insolvent 
company's policles, be he the insured, hls assignée, or beneflciary, and as 
the rlght to new insurance arose, not out of the policles in the insolvent 
company, but out of the agreement between défendant and the recelvers, 
it was limlted to the policy holder himself, and hence could not be ac- 
cepted for an insane policy holder by hls guardian, under the order of 
the court havlng jurisdiction of the guardlanship. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1810 ; Dec. Dlg. 
§ 678.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

William S. Maddox. of New York City, for appellant. 

J. T. McGovern, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The complainants, citizens of the state 
of Missouri, are executors of Edward I. Robinson, deceased, who took 

•For other cases see same topic & § tiViSBEU In Dec. & Am, Dlgg. 1907 to date, & Kep'r Indexes 
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out on February 1, 1902, a policy of insurance on his life known as a 
"légal reserve" policy of the Mutual Reserve Life Insurance Com- 
pany, a corporation of the state of New York, for $10,000, payable 
to his executors or administrators. February 15, 1908, the company 
went into the hands of receivers appointed by the Circuit Court for 
the Southern District of New York. After that event individuals in- 
sured in the company could not, on account of their greater âge, get 
new insurance, except at higher rates of premium. Therefore, to pro- 
tect their interests, the receivers sought to find a company which would 
be willing, in considération of getting a large body of policy holders, 
together with the books and good will of the Mutual Reserve Com- 
pany, to give them its policies in the "New York standard form of 
the same date, amount, and rate of premium as their ovvn. Subse- 
quently they did make such a contract with the Postal Life Insurance 
Company. It recites : 

"Thls agreement, entered Into thls flrst day o£ June, 1908, in the clty of 
New York, between the Postal Life Insurance Company, a corporation or- 
ganized and operating under the laws of the state of New York and with its 
home office at Nos. 525-527 Flfth avenue, New York City, borough of Man- 
hattan, and William Hepburn Russell and Charles E. Rushmore, as receivers, 
appointed by the Circuit Court of the United States for the Southern District 
of the state of New York, of the funds, property, and assets of the Mutual 
Reserve -Life Insurance Company, witnesseth: 

"The Postal Life Insurance Company hereby proposes to Insure such of the 
policy holders of the Mutual Reserve Life Insurance Company who were rési- 
dents In the United States of America at the time such policies were issued 
and whose policies were issued after the seventeenth day of Aprll, 1902, upon 
what Is known as the 'légal reserve' plan, and were in force on the fifteenth 
day of February, 1908, when sald receivers were appointed, as may accept 
the terms and this proposai In accordance with the conditions thereof, which 
are as follows: 

"First. ïhis agreement constltutes on the part of the Postal Life Insurance 
Company an ofCer to each such policyholder to insure him on the terms herein 
set forth." 

The sixteenth article was as follows: 

"Sixteenth. It Is understood that the receivers do not by Implication or oth- 
erwise afCect the rights or interests of any holder of any policy issued by the 
Mutual Reserve Life Insurance Company, or assignée thereof, or beneflciary 
named therein. The words 'policy holder,' wherever used in this agreement, 
mean the person whose life is insured under any policy." 

In pursuance of this agreement the Postal Company sent out notices 
with appropriate forms of application to ail persons insured under légal 
reserve policies of the Mutual Reserve Company, explaining that upon 
application, accompanied by the surrender of their policies and assign- 
ment of their interest in the assets of the Mutual Reserve Company 
to be applied on the reserve of their policies, and in case of impair- 
ment of health with consent to a new examination and an impair- 
ment lien, its policies would be issued to them of the same date, amount, 
and rate of premium. When thèse papers were received by Edward 
I. Robinson, he was in a sanitarium, and was subsequently, July 17, 
1908, declared to be of unsound mind by a compétent court of the 
state of Missouri, which appointed his son, William B. Robinson, to 
be guardian of his person and estate. Upon the same day the court 
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authorized the guardian to accept the offer of the Postal Company 
on behalf of his ward and to that end to exécute ail necessary papers 
on his behalf. Thereupon the guardian, in his own name as guardian 
of Edward I. Robinson, did make and exécute the application for a 
policy in the Postal Company on the life of his ward, subject to an 
impairment lien on account of changed condition of health, which he 
forwarded, together with the Mutual Reserve policy and an assign- 
ment of ail his ward's rights against that company's assets and its re- 
ceivers, to the Postal Company. That company refused to recognize 
the application and accompanying documents on the ground that they 
were not executed by Edward I. Robinson ; he being the person whose 
life was insured under the Mutual Reserve policy and the only per- 
son entitled to accept the Postal Company's ofïer. 

April 10, 1909, Edward I. Robinson died, and letters tfestamentary 
were duly issued to the complainants as executors of his last will and 
testament by a compétent court of Missouri, and subsequently ancil- 
lary letters by the Surrogate's Court of New York county. It is 
stipulated that the amount due the complainants, if any, is $3,669.93 
with interest from June 10, 1909. The District Judge was of opinion 
that, though the guardian did not come Hterally within the offer of 
the Postal Company, still it should be construed to include him for the 
f ollowing six reasons : 

"First. It must be remembered that there was nothing hère requlred of the 
assured that a guardian could not do for him. Second. The insurance ,rlsk 
of a lunatic, though no doubt a bad one, was certainly no worse than many 
others which the défendant must necessarily hâve intended to cover "by vlrtue 
of its impairment lien. Third. The proposai being to take ail the policy hold- 
ers of the deflned classes as they stood, including impaired lives of any sort, 
any actuary would at once hâve seen that a percentage of lunatics must Be 
included within the gênerai terms used. If so, some exclusion of them seems 
reasonable, if so Intended. Fourth. Where In the contract a limitation was 
intended, it was expressed ; for example, those under 60 years of the 'con- 
tract reserve' policy holders. Fifth. Whlle the sixteenth clause Is intended 
to prevent insurance by assignées and those who insure the lives of others, 
it can hardly, without violence to its obvions purpose, be held to exclude, 
without any sufficient reason, from the included classes any one whose life 
in fact had been ins,ured. Sixth. The offer is subject to the canon contra 
proferentem." 

We think the court erred in respect to the most material of the above 
reasons, to wit, in saying that the Postal Company took over ail the 
Mutual Reserve légal reserve policy holders with certain immaterial 
exceptions. On the contrary, the offer was to such of "the policy 
holders * * * as may ■ accept the terms of this proposai in ac- 
cordance with the conditions thereof ." One of the conditions was : 

"The words 'policy holder,' wherever used in this agreement, mean the per- 
son whose life is insured under any policy." 

That person in this case was Edward I. Robinson, who did not, and, 
being of unsound mind, could not, accept the proposai. Conceding 
that what the learned judge suggests would be reasonable, we cannot, 
therefore, alter the offer as actually made. We must take it as we 
find it, and enforce its terms, because they read without ambiguity. 

No doubt the guardian, by virtue of the appointment of the Mis- 
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souri court, had a rîght to colleet and dispose of his ward's polîcy in 
the Mutual Reserve Cornpany and to protect ail his rights under it. 
Wheelerv. Insurance Co., 82 N. Y. 543, 37 Am. Rep. 594. But the 
élection in question does not arise out of that policy, but out of the 
agreement with the receivers, whose terms the Missouri court could 
not alter. The purpose and meaning of the first sentence of clause 16 
was, we think, that nothing in the agreement between the receivers and 
the Postal Company was ihtended to afifect in any respect the rights of 
any one under the Mutual Reserve Company's policies, be he the in- 
sured, or his assignée, or beneficiary. 
Decree reversed. 



rORD MOTOR OO. v. DONALDSON. 

(Circuit Court of Appeals, Second Circuit November 10, 1914J 

No. 82. 

L Mastee and Servant (§ 116*) — Injueies to Servant — Defectivb Soaf- 
roLDiNG — Labob Law. 

Labor Law N. Y. (Consol. Laws, c. 31) § 18, maklng an employer Uable 
for injuries to a servant resulting from a defective scaffold, is applicable, 
though the injured workman built or helped to build the scaffold. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 207 ; 
Dec. Dig. § 116.*] 

2. Masteb and Servant (§ 116*) — Injueies to Servant — Defectivb Scaf- 
fold — "Painting." 

Where plaintiff was employed to paint defendant's showroom, and was 
injured by the breaking of a defective scaffold as he was washing the 
kalsomine from the walls preliminary to applying the paint, he was en- 
gaged in "painting," withln Labor Law N. Y. § 18, providing that a per- 
son employing or directing another to paint a house shall not fumish or 
ereet a defective scaffold, etc. 

[Ed. Note. — For other cases, see Master and Servant," Cent. Dlg. § 207 ; 
Dec. Dig. S 116.*] 

S. Masteb and Servant (§ 116*) — Injuries to Servant — Defective Scaffold 
— Labob Law — "HousB, Building, or Structure." 

Where a servant was employed to paint the walls of defendant's show- 
room, and whlle washing the kalsomine from the walls was Injured by 
the breaking of a defective scaffold, he was engaged in painting a "house, 
building, or other structure," withln Labor Law N. Y. § 18, maklng an 
employer liable for injuries to a servant by the breaking of a scaffold 
furnished for painting a house, building, or structure. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 207 ; 
Dec. Dig. § 116.*] 

4. Trial (§ 260*) — Instructions — Request to Charge — Instructions Given. 
Where the court charged that a servant could not recover for Injuries 
under Labor Law N. Y. § 18, from the breaking of a defective scaffold 
used in painting defendant's showroom, if the servant knew, or in the 
exercise of ordinary care should bave known, that the plank that broke 
was unsafe, in whlch case he would be guilty of négligence In uslng It, etc., 
such instruction constltuted a full submission of the Issue of contrlbu- 
tory négligence, and covered requests to charge that it was the servant's 
duty to use reasonable care to examine the planks before uslng them in 
the scaffold, and if he was careless in the slightest degree, whlch con- 

*For other cases se* samé topio & S numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tributed to the accident, either In using a détective plank, or In golng 
thereon, he could not recover. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 651-659; Dec. Dig. 
{ 260.*] 

In Error to the District Court of the United States for the Eastem 
District of New York. 

This cause cornes hère to review a judgment of the District Court, 
Eastem District of New York, entered on the verdict of a jury in favor 
of défendant in error, who was plaintiff below. The action was brought 
by an employé to recover for personal injuries predicated on the alleged 
négligence of the employer. 

L. E. Ginn, of New York City, for plaintiflf in error. 
G. F. Hickey, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The walls and ceilings of defendant's 
showroom were to be painted ; plaintiff and another employé were or- 
dered to do the work. It was necessary as a preliminary to this work 
to wash or otherwise remove kalsomine f rom the ceiling. In order to 
reach the ceiling a platf orm was construeted by making two horses 
about 10 feet high and 5 feet long, on which planks were placed so as 
to obtain a platform for the men to stand on. This work was done by 
plaintiff and the other painter, Hughes. Not finding planks on the 
premises which they thought suitable, Hughes with the consent of the 
superintendent got some from his brother-in-law. At least five of the 
planks were put on the horses to make the platform ; the horses were 
about 9 or 10 feet apart, and the planks extended about 10 feet from 
each end beyond the horses. Plaintiff and Hughes worked on the plat- 
form washing the kalsomine off the walls and ceiling for a few hours, 
moving the platform from place to place as their work required, and 
were so engaged when a pièce of one of the outside planks broke out 
under one of plaintiff's feet, causing him to f ail to the floor. After the 
accident it was discovered that the plank had a knot and weather check 
in it, and had split lengthwise from the end along the check and then 
crosswise to the outside. 

The main question in this case is the construction to be given to sec- 
tion 18 of the Labor Law of the state of New York, which reads : 

"18. Scaffolding for the Use of Employés. — A person employing or dlrectlng 
another to perform labor of any kind In the érection, repairing, alterlng or 
painting of a house, building or structure shall not fumish or erect, or cause 
to be fumlshed or erected for the performance of such labor, scaffolding, 
holsts, stays, ladders or other mechanical contrivances which are unsafe, un- 
suitable or improper, and which are not so construeted, placed and operated 
as to give proper protection to the life and llmb of a person so employed or 
engaged." 

Défendant contends that the facts do not bring the case within the 
purview of that law. 

[1] We find nothing in the statute which supports the proposition 
contended for and supported by several Appellate Division décisions 

•for other cases se« Bame toplc & ii nvmbbb lu Dec. & Am. Big*. 1907 ta date, & Rep'r Indexes 
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that the section does not apply when the injured party himself builds 
or helps build the scaffold. On the contrary, it seems to be the object 
of the act to make the master hâve scaffolds built by men compétent to 
build them properly, not by the workman who is to use them — quite f re- 
quently not himself an experienced carpenter. We hâve construed this 
statute in MacDonald v. Manns, 177 Fed. 203, 101 C. C. A. 373, and in 
Steel & Masonry Company v. Reilly, 210 Fed. 437, 127 C. C. A. 169, 
holding that if the scaffold furnished to the servant is urisafe the mas- 
ter is liable for the resuit. In so holding we followed the New York 
Court of Appeals. Stewart v. Ferguson, 164 N. Y. 553, 58 N. E. 662. 
We see no reason to modify our former opinions, and are r'eferred to 
no décisions of the Court of Appeals which are persuasive to such 
modification. See Caddy v. Interborough, 195 N. Y. 415, 88 N. E. 747, 
30 L. R. A. (N. S.) 30, and Gombert v. McKay, 201 N. Y. 27, 94 N. E. 
186, 42 L. R. A. (N. S.) 1234. 

[2] There was no error in the refusai to charge that the plaintiff 
was not engaged in painting when he fell, and therefore not within the 
statute. As the washing off of the kalsomine was an essential prelimi- 
nary to making a good job of his painting, it was as much a part of the 
painting as would be the adding of ingrédients to the paint pot. 

[3] So, too, plaintiff was engaged in painting "a house, building, or 
structure." He was painting part of a house, a room in the house; 
we can see no reason why the statute should be confined to the whole 
house, or to the outside of the house. The court instructed the jury thaf 
the burden was on the plaintiff to prove by a prépondérance of the évi- 
dence that the plank was unsafe. 

[4] Error is assigned to the refusai to charge the foUowing requests : 

"(5) That It was plaintiff's duty to use reasonable care to examine the 
planks, to see to it that those put upon the horses by himself and Hughes 
were not defective." 

"(8) If plaintiff was eareless in the slightest degree, which contributed to 
the accident, he cannot recover. 

"(&) If plaintiff did not use reasonable care to see to It that no defective 
plank was put on the horses, or in going upon the defective plank, such lack 
of care is contrlbutory négligence." 

The court had already charged the jury that, under the statute, the 
défense of contributory négligence was still available for the défend- 
ant ; that — 

"plaintiff cannot go about wlth his eyes shut He must use, under ail clrcum- 
Btances, ordinary care for his own safety. * • » if you find f rom the évi- 
dence that the plaintiff knew, or in the exercise of ordinary care should hâve 
known, or hâve reason to believe or suspect, that this plank was not safe, 
then he was not justifled in using it. He would be guUty of contributory nég- 
ligence In so doing." 

After calling attention to a conflict of testimony as to whether there 
were any other planks available, the court said : 

"Then it goes back to this question of care on the part of the plalntilt that 
I hâve already referred to, whether he knew that any of the planks that he 
did use were defective or unsafe, or eould, in the exercise of ordinary care for 
his own safety, hâve discovered that they were unsafe." 
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We think the jury were fully instructed on this branch of the case, 
and that there was no error in refusing to charge as requested. 

We find no other assignaient of error which calls for discussion. 
There was a conflict of médical testimony as to the extent and charac- 
ter of his injuries. 

Judgment afErmed. 



E. I. DU PONT DE NEMOURS POWDER CO. v. SCHLOTTMAN. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 51. 

1. Feauds, Statute of (§ 128*) — Application — Additionai, Compensation. 

Where, as supplemental to a contraet with a fuse company, défendant 
agreed that If at the end of a year, in the judgment of its président, the 
property for any reason had been worth $175,000 to défendant, and it 
had manufactured double tape fuse at $2 per thousand wlth powder at 
$3.60 per keg, défendant would pay plaintilï's assignor $25,000 in bonds 
or stock, such supplemental agreement was one for additionai compensa- 
tion for additionai value, to be construed wlth the original contraet of 
sale, and therefore was not within the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dlg. §§ 83, 
278 ; Dec. Dig. § 128.*] 

2. Contracts (I 221*) — Considération — Implied Promise. 

Where défendant contracted to pay plaintifC's assignor $25,000 in bonds 
or stock, provided a purchase of a fuse company was consummated and 
in the judgment of defendant's président, after it had the property for a 
year, it had for any reason been worth $175,000 to défendant, and it had 
manufactured double tape fuse at a specifled price, the contraet impliedly 
required défendant to operate the plant for a year, and hence, on défend- 
ant selling the plant to another, who dismantled it within a year, it was 
liable for breach of contraet. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1015-1032; 
Dec. Dig. § 221.*] 

8. Contracts (§ 349*) — Breach — Damages — Proof. 

Where défendant contracted to pay plaintiff's assignor $25,000 in case 
a fuse plant, after purchase and opération for a year, showed that It was 
worth $175,000, but défendant sold the plant to one who dismantled it, 
rendering it impossible for plaintifC to prove its value by the test specifled 
in the contraet, he was entitled to show the value of the plant in other 
ways. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 1098, 1781-1784, 
1788-1798, 1809, 1811-1814, 1817, 1818 ; Dec. Dig. § 349.*] 

4. Damages (§ 126*) — Conteact — Beeach — Mode of Patmbnt. 

Where defendant's contraet to pay plaintiffi $25,000 in bonds or stock of 
défendant company in case a fuse plant was purchased and after a year's 
opération dlsclosed that it had been worth $175,000, défendant having 
sold the plant within a year to a purchaser who dismantled it, and hav- 
ing refused to pay the additionai amount in securities, plaintiff was en- 
titled to recover money. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 344-353 ; Dec. 
Dig. § 126.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

For opinion below, see 210 Fed. 356. 

♦For other cases see same topic & S nitmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 P.— 23 
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W. H. Button, of New York City, for plaintiff in error.. 
L. L. Kellogg, of New York City, for défendant in error. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. In July, 1908, one Gmbh was negotiating 
with T. C. Du Pont, président of the Du Pont Powder Company, for 
the sale of the whole capital stock of the Pittsburgh Fuse Company to 
the Du Pont Company. July 20th Du Pont wrote to Grubb as f oUows : 

"Mr. Chas. G. Grubb, Building — Dear Sir: Should the deal now under dis- 
cussion for the Pittsburgh Fuse Mfg. Oo. go through, and after we hâve had 
the property a year, it is understood that if in my judgment the property 
has for any reason been worth $175,000 to our eompany, and we manufac- 
tured double tape fuse at $2 per thousand with powder at $3.60 per teg, we 
are to pay you $25,000 la elther bonds, preferred or common stock of our 
Company as we may elect 

"Yours truly, T. C. Du Pont, Président." 

On July 24th the deal referred to in the letter went through in a 
formai agreement whereby the Du Pont Company agreed to pay Grubb 
$75,000 of its preferred and $75,000 of its common stock for the whole 
capital stock of the Pittsburgh Fuse Company. Grubb delivered the 
Fuse Company's stock and the Du Pont Company transferred to it its 
own stock, but, after operating the plant for about six months, sold it 
to other parties, who dismantled it. 

Grubb, the plaintiff's assignor, died before suit brought, and Mr. T. 
C. Du Pont did not testify to the circumstances attending the writing 
of the letter of July 20th. At the conclusion of the case each party 
asked Judge Ray to direct a verdict in his favor, and he did direct a 
verdict in favor of the plaintiff for $25,000. 

The complaint treats the letter and the formai agreement as one con- 
tradt, allèges that the défendant by selling the plant of the Fuse Com- 
pany wrongfully prevented the test agreed upon, and claims damages 
for the différence between the fair and reasonable value of the Fuse 
Company's capital stock alleged to be $175,000 and the market value 
of the defendant's stock actually received, alleged to be $120,000. 

[ 1 ] The défendant cqntends that the letter of July 20th is a separate 
contract, and, as it is not to be performed within the year, is void un- 
der the statute of f rauds, because it does not state any considération. 
We think, however, that the two documents are to be considérée to- 
gether. The Du Pont Company was to pay $25,000 more in securities 
if in the judgment of T. C. Du Pont upon operating for one year, the 
plant was worth $175,000 to his eompany and was capable of making 
double tape fuse at $2 per thousand f eet with powder at $3.60 a keg. 
This was to be additional compensation for additional value, so that 
the objection of the statute of frauds is unavailing. 

[2] The letter does not contain any express promise to operate the 
plant for one year, and the question is whether such a promise is to be 
implied. We think the court below rightly held that it was. The sel- 
ler evidently thought the plant worth $175,000 in the defendant's se- 
curities, and the buyer was willing to pay the additional $25,000 if such 
value was demonstrated in the way provided. The letter implies a 
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promise on the Du Pont Company's part to operate the plant for a year, 
and that promise must be taken as part of the considération for which 
Grubb sold the capital stock. The authorities support this conclusion. 
Allen, J., said in Booth v. Cleveland MiU Co., 74 N. Y. 15, 21 : 

"There Is no partlcular formula of words, or technlcal phraseology, neces- 
sary to the création of an express obligation to do, or forbear to do, a partlc- 
ular thlng or perform a specified act. If, from the text of an agreement, 
and the language of the parties, either In the body of the instrument, or in 
the récital or références, there is manifested a clear Intention that the 
parties shall do certain acts, courts will infer a covenant in the case of a 
sealed instrument, or a promise if the instrument is unsealed, for nonper- 
formance of which an action of covenant or assumpsit will lie. It is a 
cardinal principle that every agreement or covenant must be interpreted 
according to its peculiar terms, and so as to carry ont the intent of the 
parties, and it follows that the ruling upon, and the interprétation of, one 
agreement will seldom aid in the construction of another, except as it may 
illustrate some gênerai rule of interprétation applicable to both." 

See, also, 9 Cyc. 639; Telegraph Co. v. McLean, 8 Ch. App. 658; 
Horton v. Clark, 94 App. Div. 404, 88 N. Y. Supp. 73 ; Hearn v. Stev- 
ens, 111 App. Div. 101, 97 N. Y. Supp; 566; Wells v. Alexandre, 130 
N. Y. 642, 29 N. E. 142, 15 L. R. A. 218; Wilson v. Orguinette Co., 
170 N. Y. 542, 63 N. E. 550; Pritchard v. McLeod, 205 Fed. 24, 123 
C. C. A. 332. 

[3] The question of damages is the only other question we think 
needing considération. If the plaintif! could now perform or secure 
a performance of the agreed test, he might be obliged to do so as a condi- 
tion of recovering the contract price. But the défendant has made per- 
formance impossible by selling the plant within the period of one year 
to a purchaser who has dismantled it. No similar test can be sub- 
stituted. It was personal in its nature, viz., the opération for a year 
by a wealthy and expert corporation actuated by self-interest to make 
tape fuse at $2 a thousand feet. Because the défendant has made the 
performance of this test impossible, the plaintiff should not be reme- 
diless. We think he had the right to show, if he could, in other ways, 
that the value of the plant was greater by $25,000 than the sum paid for 
it. As Judge Bartlett said in Hopedale Co. v. Electric Storage Battery 
Co., 184 N. Y. 356, 364, 77 N. E. 394, 397: 

"In other words, the performance of a condition for valuation havlng been 
prevented by the act of the vendee, the price of the thlng sold was to be 
fixed by the jury on a quantum valebat" 

[4] Though the contract contemplated that the défendant should 
pay the additional amount in its own securities, having refused to pay 
at ail, the plaintiff has a right to recover money. New York Publishing 
Co. V. Steamship Co., 148 N. Y. 39, 42 N. E- 514. One witness stated 
that the plant was worth $175,000, and the Du Pont Company actual- 
ly sold it for $150,000. The plaintiff 's assignor received $122,000, the 
market value of the defendant's securities, aggregating $150,000. 
Therefore there was évidence to support the finding of the trial judge 
that the plant was worth $147,000, which may be implied from his di- 
rection of a verdict for $25,000. 

Judgment affirmed. 
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HOGG V. MAXWELL et al. 
(Circuit Court ot Appeals, Second Circuit. November 10, 1914.) 

No. 35. 

1. Fbaud (§ 34*) — Action — Condition Précèdent — Necessitt of Refoema- 

TioN OF Instrument. 

In the fédéral courts a party cannot In an action at law be relieved 
from the effeet of a sealed instrument because of fraud, except where the 
fraud was connected with the actual exécution of the Instrument, and to 
be relieved, because of collatéral fraudulent représentations, must resort 
to equity ; and hence a wife, induced to exécute a séparation agreement 
by the husband's false représentations as to the amount of his Income, 
eould not sue for damages without having the séparation agreement re- 
formed or set aside In equity, especially where the agreement contained 
an express covenant not to sue for anything occurring prior to its exécu- 
tion. 

[Ed. Note. — For other cases, see Fraud, Cent. Dlg. § 29; Dec, Dig. 
§ 34.*] 

2. Abatement and Revival (§ 52*) — Reformation of Instruments — Parties 

AS TO Whom Instrument May be Reformer. 

The death of a husband did not affect the rlght of a court of equity 
to reform or set aside a séparation agreement, by which he agreed to 
make certain quarterly payments to the wife during his life, and to make 
provision in his will for the continuation of such payments during the 
wife's life or until her remarriage. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dlg. §§ 
248-254 ; Dec. Dig. § 52.*] 

3. Refôrmation of Instruments (§ 47*) — Relief Awarded — Damages. 

Where a court of equity reforms a contract, it may do complète justice 
between the parties by awarding damages for the breach of the contract 
as reformed. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. Dlg. 
§§ 195-198; Dec. Dig. § 47.*] 

On rehearing. 

WARD, Circuit Judge. We heretofore reversed the judgment în 
this case in favor of the défendant on the ground that the stipulation 
made at the trial did not establish jurisdiction because of citizenship 
of the parties. 215 Fed. 360, 131 C. C. A. 502. Subsequently both 
sides agreed that it was the intention of the stipulation to state that the 
plaintiff was a citizen as well as a résident of New Jersey and the de- 
fendants citizens of New York, as alleged in the complaint. Accord- 
ingly we iiow proceed to examine the case further and to express the 
opinion of the majority of the court. The défendants moved to dis- 
miss the complaint upon among other grounds that : 

"Flfth. The plaintifC's complaint does not constitute a cause of action at 
law. Sixth. The plaintifC's complaint does not constitute a cause of action at 
law for fraud." 

[ 1 ] The différence between jurisdiction at law and in equity is rig- 
orously maintained in the fédéral courts. Burnes v. Scott, 117 U. S. 
582, 6 Sup. Ct. 865, 29 L. Ed. 991. In those courts no one can be re- 
lieved in an action at law of the effeet of a sealed instrument because 

•For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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of fraud, except where the fraud was connected with the actual exé- 
cution of the instrument. If the party sought to be bound by the in- 
strurnent was induced when he executed it to think it was something 
else than what it was — e. g., that it was a receipt when it was really a 
release — he may treat it as void and nonexistent. A plea of non est 
factum would hâve been good in an action at common law. But to be 
relieved because of collatéral fraudulent représentations he must re- 
sort to a court of equity. The leading case is Hartshorn v. Day, 19 
How. 211, 15 L. Ed. 605, an action at law to recover damages for in- 
fringement by the assignée of a patent against persons claiming title 
under the same assignor. The plaintiff, whose was the later title, 
sought to avoid the earlier title of the défendants by showing, among 
other things, that it had been obtained by means of fraudulent représen- 
tations. Mr. Justice Nelson held that this could not be done in an ac- 
tion at law, saying at page 222 of 19 How. (15 L. Ed. 605) : 

"Evidence was given on the trial in the court below, for the purpose of 
provlng that the agreement of the 6th of September was procured from 
Chatïee by the fraudulent représentations of Judson, which was objected to, 
but admitted. The gênerai rule Is that, in an action upon a sealed instrument 
in a court of law, failure of considération, or fraud in the considération, for 
the purpose of avoiding the obligation, is not admissible as between parties 
and privies to the deed, and, more especially, where there has been a part 
exécution of the contract. The difliculties are in adjusting the rights and 
equities of the parties in a court of law ; and hence in the states where the 
two Systems of jurisprudence prevail, of equity and the common law, a court 
of law refuses to open the question of fraud in the considération, or in the 
transaction out of which the considération arises, in a suit upon the sealed 
instrument, but turns the party over to a court of equity, where the instru- 
ment can be set aside upon such terms as, under ail the circumstances, may 
be équitable and just between the parties. A court of law can hold no middle 
course ; the question Is limited to the validity or invalidity of the deed. 
Fraud in the exécution of the instrument has always been admitted In a 
court of law, as where it has been misread, or some other fraud or imposi- 
tion has been praeticed upon the party in procuring his signature and seal. 
The fraud in this aspect goes to the question whether or not the Instrument 
ever had any légal existence. 2 J. R. 177; 12 J. R. 430; [Franchot v. Leach] 
5 Cow. (N. ï.) 506; [Stevens v. Judson] 4 Wend. (N. Y.) 471; [Taylor v. 
King] 6 Munf. (Va.) 358 18 Am. Dec. 740]; [Wyche v. Macklin] 2 Rand. (Va.) 
426; 10 W. & R. 25; 14 W. & R. 208; [Mordecai v. Tankersly] 1 Ala. 100; 
[Burrows v. Alter] 7 Mo. 424; flngersoll v. Long] 20 N. C. 436; C. & H. 
Notes, part 2, p. 615, note 306 (Ed. Gould & Banks, 1850)." 

The same rule was followed in George v. Tate, 102 U. S. 564, 26 
L. Ed. 232; Stephensen v. Suprême Council (C. C.) 130 Fed. 491; 
Levi V. Matthews, 145 Fed. 152, 76 C. C. A. 122; Pacific Ins. Co. v. 
Webb, 157 Fed. 155, 84 C. C. A. 603, 13 Ann. Cas. 752. Judge Wal- 
lace, in this circuit, in a case it^volving an unsealed instrument, recog- 
nized the law to be so in the case of a sealed instrument. Such v. 
Bank (C. C.) 127 Fed. 450. Citing Hartshorn v. Day, he said : 

"If the receipt thus alleged to bave been given had been a release under 
seal, it Is Dlain that upon the authoritles which control in this court the 
comi)lainant would hâve to resort to the equity side of the court to avoid 
its effect upon the grpund of fraud." 

See, also, an interesting review of the cases by Van Fleet, J., in 
American Sign Co. v. Electro-Lens Signal Co. (D. C.) 211 Fed. 196. 
The instrument there involved was not under seal, but the différence 
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betwéen cases arising out of simple contracts and out of specialties 
was pointed out and approved. This court has on at least two occa- 
sions recognized it. De Lamar v. Herdeley, 167 Fed. 530, 93 C. C. A. 
239; Drobney v. Lukens, 204 Fed. 11, 122 C. C. A. 325. 

The plaintiff seeks to bring herself within such cases as Insurance 
Co. V. Bailey, 13 Wall. 616, 20 L. Ed. 501, and Buzard v. Houston, 
119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. Whatever may be our 
opinion of the reasohableness of allowing the same défense in an ac- 
tion at law upon a simple contract and refusing it upon a specialty, we 
cannot suppose that the Suprême Court in thèse cases intended to re- 
verse by implication their other décisions. In thèse cases the court 
held that when the plaintiff was asking for a sum of money only, there 
being a plain, adéquate, and complète remedy at law, there was no jur- 
isdiction in equity. Nothing \vas said about the distinction between 
simple contracts and specialties. It is to be noted, however, that there 
is nothing to show that the instruments against which the plaintifï 
sought relief in the Buzard Case were not simple contracts. The policy 
of instirance in the Bailey Case, though under the company's seal, was 
not a specialty. Originally and technically the way in which corpora- 
tions exécute contracts is under the corporate seal, and the question 
whether an instrument so executed is a simple contract or a specialty 
dépends upon the character of the instrument. Corporate deeds, mort- 
gages, and bonds are specialties, without the addition of a second seal 
to the corporate seal ; whereas corporate notes, stock, charter parties, 
bills of lading, and bills of sale remain simple contracts, even if exe- 
cuted under the corporate seal. There is no reason for considering â 
policy of insurance under the seal of the corporation a specialty. 

[2, 3] The death of the plaintiff 's husband in no way affects the 
right of a court of equity to reform or to set aside the contract and if 
the relief granted were to reform it, the court could go on and do com- 
plète justice by awarding damages for the breach. The plaintiff is not 
asking for a sum of money simply. The séparation agreement set forth 
in her complaint is the évidence of her rights, and as it reads is fatal to 
her présent claim for damages. In addition, she expressly côvenanted 
on the face of it not to bring a suit for anything occurring before its 
exécution. She cannot recover, unless it be set aside or reformed. 
Therefore she does need équitable relief, which in the fédéral courts 
she cannot get in an action at law on a sealed instrument. As the judg- 
ment was one dismissing the complaint, the plaintiff can take such fur- 
ther and other proceedings as she may be advised. 

The judgment is affirmed without préjudice. 
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NORTHWESTEEN THBATRICAL ASS'N v. HANNIGAN. 
(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 37. 

1. Tkial (§ 252*) — Insteuction — Applicabilitt to Evidence. 

In an action on an agreement by défendant, a manager of theaters In 
several cities, to pay plaintifC's asslgnors a specifled amount for "your 
sole représentation" in such cities, in wtiicli it appeared that plaintlff 
furnished attractions for 1 to 7 weeks only, it was error for the court to 
submit the question of a recovery on quantum meruit, in case the jury 
found that the contract meant, as claimed by défendant, that attractions 
were to be furnished throughout the theatrical season of 25 to 30 weeks, 
in the absence of any testimony as to the value of the services rendered 
by plaintifC. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 505, 596-612; Dec. 
Dig. § 252.*] 

2. CoNTEACTs (§ 319*) — Stibstantial Performance — Measube of Eecoveby. 

Where a contract is substantially performed, the amount recoverable 
is not the value o£ the services performed as upon a quantum meruit, but 
the contract price, less compensation for unsubstantial omissions. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1458, 1476, 
1477, 1479, 1493-1507; Dec. Dig. § 319.*] 

3. Teial (§ 252*) — Instructions — Absence or Evidence. 

In an action for the amount claimed to be due on a contract to furnish 
attractions for theaters, in vphich it appeared that attractions were fur- 
nished for only 1 to'7 weeks, the submission of the question of substan- 
tial performance, in case the jury should flnd that the contract required 
the furnishing of attractions each week during the theatrical season of 
25 to 80 weeks, was error, in the absence of any testimony upon which 
the proper déductions could be ascertained, especlally in view of the 
fàcts as to performance, and the verdict, which was for less than one- 
sixth of the contract price, shovving that the jury did not flnd substan- 
tial performance. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

4. Appeal and Eerob (§ 173*) — Réservation of Geoumds of Beview — Mat- 

TEES FlEST RAISED ON MOTION FOE NeW TRIAL. 

An objection that the contract sued on was void, because in restraint 
of trade, and in violation of the statutes against monopolles, flrst made 
In a motion for a new trial, after the verdict had been rendered, was not 
the subject of an exception, and could not be considered on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 1079- 
1089, 1091-1093, 1095-1098, 1101-1120; Dec. Dig. § 173.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Gerald B. Rosenheim, of New York City, for plaintiflf in error. 
G. E. Joseph, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Jud^e. This is a writ of error to a judgment enter- 
ed on the verdict of a jury in favor oi the plaintiflf for the sum of $1,- 
000. Stair & Havlin, the plaintiflf's assignors, were engaged in the 
business of procuring for theaters throughout the United States com- 

•For other cases see same topic & i numb&b In Dec. & Am. Digs. 1907 io date, & Rep'r Indexes 
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panies which usually play for a week and whose charge for admission 
is not over $1. The business is known as booking popular priced at- 
tractions. 

The défendant was manager of theaters in Denver, Sait Lake City, 
San Francisco, Tacoma, and Seattle. In 1908 it had a separate booking 
contract with Stair & Havlin for the term of five years as to each of 
its theaters in those cities. August 31, 1909, ail thèse contracts were 
annulled, and a new contract made for San Francisco, Los Angeles, 
and Sait Lake City, as f ollows : 

"New York, August 31, 1909. 

"Stair & Havlin, Long Acre Building, New York — Gentlemen: Referring 
to my conversation a tew days ago with your Mr. Nlcolai, I hereby agrée 
to pay your flrm îî!2,000 per annum for your sole représentation for the cities 
of San Francisco and Los Angeles, Cal., and for Sait Lake City, Utah, pay- 
able In. two payments, January Ist and July Ist of each year, conimencing 
January 1, 1910; this contract to take effect July 1, 1909, and to continue 
for four years, from that date. 

"This is in view [lieu] of any and ail other contracts signed by the North- 
western Theatrical Association and your flrm. 

"I also agrée to pay $1,250 balance due in full for the season of 1908 and 
1909. Northwestern Theatrical Association, 

"John Gôrt, Manager. 

"Accepted: Stair & Havlin, 

"Per Geo. H. Nicolal, Secy." 

The theatrical season covers a period of from 25 to 30 weeks and 
the plaintifï furnished, in the season 1909-1910, attractions for 4 weeks 
at Sait Lake City, 1 week at Los Angeles, and 1 week at San Fran- 
cisco; for the season 1910-1911, 1 week at Sait Lake City, 2 weeks at 
Los Angeles, and 2 weeks at San Francisco; for the season 1911-1912, 
2 weeks at Sait Lake City, 7 weeks at Los Angeles, and 7 weeks at 
San Francisco. 

In December, 1912, the plaintifï began this action on the contract, 
alleging full performance by his assignors, nonperformance by the de- 
fendant, and demanding a judgment for $6,000, being $2,000 due for 
each of the seasons 1909-1910, 1910-1911, and 1911-1912. The de- 
fendant answered, denying performance by the plaintifï's assignors 
and nonperformance by itself. 

The crucial question was as to the meaning of the expression "your 
sole représentation for the cities of San Francisco, Los Angeles, and 
Sait Lake City," for which the défendant agreed to pay $2,000 per an- 
num. It was testified for the défendant that this meant that Stair & 
Havlin were to furnish responsible bookings to fill its theaters through- 
out the season and to book for no one else in the cities named. On the 
other hand, the plaintiff's testimony was that it meant that Stair & Hav- 
lin would book for no other theaters in thçse cities and would give the 
défendant their services whenever called for. 

[1] The court charged the jury that if they found the contract to 
mean that Stair & Havlin were to furnish the défendants 25 or 30, or 
a reasonable number, of companies for its theaters during the 3 years in 
question, and had not done so, their verdict should be for the défendant, 
or "for the plaintiff for such an amount as you think should reason- 
ably be given for the services which Stair & Havlin did perform." 
This proceeded on the theory that the plaintifï was entitled to recover 
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on a quantum meruit, but it was error to submit the question to the 
jury, because there was no testimony whatever upon which a finding 
of the value of the services rendered for each season could be made. 
Any verdict on this ground would be pure guesswork. 
[2^3] Later the court charged: 

"If the agreement was that they should furnish the companles necessary 
to run the theaters there, It Is for you to say whether they substantially or 
partially complied with the contract, or whether what was done was so In- 
sufflcient a compllance with the contract as to amount to a complète breach 
of the contract. If you think It was a complète breach, you should flnd a 
verdict for the défendant But if you thlnk the plaintiff should be com- 
pensated for the companies which Stair & Havlin did furnish, then you should 
flnd a verdict for the plaintiff for such a proportlonate part of the $6,000 
claim as those services were worth." 

This proceeds upon the theory of substantial performance. In such 
a case, however, it was for the jury to find, not what the services were 
worth as upon a quantum meruit, but, for the whole contract price, 
less what would compensate the défendant for unsubstantial omis- 
sions. Spencer v. Ham, 163 N. Y. 220, 57 N. E. 412, 51 L. R. A. 
238. Not only was there error in the instruction as to the method of 
ascertaining the amount due in case of substantial performance, but 
the question of substantial performance should not hâve been submitted 
at ail, because there was no testimony upon which the proper déduc- 
tions for substantial omissions in each season could be ascertained. 
Indeed, the idea of substantial performance of a contract in view of 
the undisputed facts is inconceivable, and a verdict for less than one- 
sixth of the contract price shows that the jury could not hâve found 
substantial performance. 

[4] The défendant further contends that the contract was void, be- 
cause a restraint of trade and an attempt to monopolize, in violation of 
the Sherman Law (Comp. St. 1913, §§ 8820-8830), as well as the law 
of the State of New York. It is enough to say that this objection, hav- 
ing been first made in a motion for a new trial, after the jury had ren- 
dered its verdict, is not the subject of an exception, and cannot be con- 
sidered by us. 

Judgment reversed. 



STANDARD BOILEB & PLATE IRON CO. v. McWEENY. 

(Circuit Court of Appeals, Sixth Circuit November 13, 1914.) 

No. 2632. 

Masteb and Servant (§ 116*) — Appliances Used m Building Opeeations — 
Construction of Statute — "Stkuctube." 

Gen. Code Ohio, § 12593, which provides that whoever, employing an- 
other to labor "in erecting, repairing, altering or painting a house, build- 
ing or other structure, Icnowingly or negligently furnishes, erects or causes 
to be furnished for érection ♦ * * unsuitable or improper scafifold- 
Ing, hoists, stays, ladders or other mechanlcal contrivances which will 
not give proper protection to the llfe and limb of a person so employed," 
shall be subject to a fine, is broad enough to apply to any "structure" in 
the érection of which it is necessary to use scaffolding, hoists, etc., and 

*For other cases see same topic & i kumbeb in Dec. & Am. Digs. 1907 to date, & Rep,'r Indexes 
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Includes wlthin Its scope an Iron tank, In erècting whlch a derrick was 
used to hoist the plates into position. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 207 ; 
Dec. Dig. § 116.* 

For other définitions, see Words and Phrases, First and, Second Séries, 
Structure.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; William R. Day, Judge. 

Action at law by John J. McWeeny against the Standard Boiler & 
Plate Iron Company. Judgment (210 Fed. 507) for plaintiff, and de- 
fendant brings error. Affirmed. 

Charles Fillius, of Warren, Ohio, for plaintiff in error. 
R. B. Newcomb and H. F. Payer, both of Cleveland, Ohio, for de- 
fendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. McWeeny recovered verdict and judgment for 
damages on account of personal injuries suffered while he was em- 
ployed by the Standard Company. The substantial question in dispute 
was whethgr, inasmuch as défendant below had brought itself within 
the Ohio Workmen's Compensation Act, then in force (the essential 
parts of which are given in the margin),^ the action could be main- 
tained at ail; and this in turn, under the provisions of section 21-2, 
depended upon whether the in jury either had arisen from the willful act 
of defendant's foreman or was the resuit of a négligent violation of 
section 12593 of the Ohio General Code (which is also given in the 
margin)." 

1 Sec. 21-2. But where a Personal injury is suffered by an employé, or when 
death results to an employé from personal injuries while in the employ of an 
employer in the course of employment, and such employer bas paid into the 
State Insurance fund the premlum proyided for in this act, and in case such in- 
jury bas arisen from the willful act of such employer or any of such em- 
ployer's offlcers or agents, or from the failure of such employer, or any of 
such employer's offlcers or agents, to eomply with any municipal ordlnance or 
lawful order of any duly authorized offlcer, or any statute for the protection 
of the life or safety of employés, then In such event, nothlng in this act con- 
tained shall affect the civil liability of such employer, but such injured em- 
ployé, or bis légal représentative in case death results from the injury, may, 
at his option, either claim compensation umier this act or institute -proceed- 
ings in the courts for bis damage on account of such injury ; and such em- 
ployer shall not be liable for any injury to any employé, or to bis légal rep- 
résentative in case death results, except as provided in this act. 102 Ohio 
Laws, 529. 

2 Sec. 12593. Whoever, employing or directing another to do or perform la- 
bor In erècting, repairing, altering or painting a house, building or otber struc- 
ture, knowingly or negligently furnishes, erects or causes to be furnished for 
érection for and In the performance of said labor unsuitable or Improper scaf- 
folding, hoists, stays, ladders or other mecbanical contrivances which will not 
igive proper protection to tbe life and limb of a person so employed or en- 
gagea, shall be fined not more than five hundred dollars or imprisoned not 
more than three months, or both. 

"For other cases see same topic & I numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Défendant was engaged in erecting, for use in connection with a 
manufacturing plant, an iron tank, intended to be used for storing 
Chemicals. It was cylindrical in shape, 30 feet in diameter, and built of 
iron plates riveted together. At the time of the injury two complète 
circular tiers or courses had been erected, and the plates of the third 
tier were being elevated and put in position. Each tier was 8 feet high. 
In the interior, and at the top level of the second tier, was a scafïold 
upon which a derrick was erected, and by the aid of this derrick and 
its swinging arm the plates, each of which weighed about 2,000 pounds, 
were being elevated and carried to position. It was plaintiff's theory 
that this derrick was negligently permitted to become and continue out 
of order, so that it was dangerously unsafe, and that it was this négli- 
gence which led to the falling of the derrick and the ensuing injury to 
plaintiiï. 

It is not denied by défendant that section 12593 is a statute intended 
for the protection of life and limb of employés; but it is contended 
that the tank in process of érection, while clearly a "structure" in the 
broad sensé, was not such a structure as is contemplated by this section, 
and, accordingly, that its violation did not bring the case within the ex- 
ception to the Workmen's Compensation Act. This contention is based 
upon the rule of ejusdem generis, and with spécial référence to the fact 
that in the General Code, as enacted in 1910, this section is associated 
with several others and grouped under the head, "Buildings," and 
some of the other sections (and, it may be assumed, ail of them) use the 
phrase "buildings and other structures" in such a way that it cannot 
refer to this tank, but must reach only a structure having separate sto- 
ries with floors, or be otherwise confined to an ordinary factory, rési- 
dence, store, or office building. 

It is true that associated statutes must often be read together in 
order properly to interpret one of them ; but this is an aid to interpré- 
tation, which cannot prevail over a clear raeaning shown by the words 
and the history of the statute involved. Such force as there might be 
in defendant's theory of construction is distinctly lessened by the his- 
tory of the section. Although now in force by reason of its re-enact- 
ment in the Code, we find that it was originally enacted independently 
of any other section on the same subject, and was not associated with 
the sections where it is now fourid until it was so grouped by the com- 
pilers of the Code. We can find no other intent in the words of this 
section, save that it refers to any structure in the érection of which 
there is occasion to use "scaffolding, hoists, stays, ladders or other me- 
chanical contrivances," which, according to their character, will or will 
not give proper protection to the life and limb of the laborers. The sec- 
tion bas not lost this clear meaning because it has been re-enacted in 
company with other sections which use the word "structure" in a 
more limited sensé ; and it follows that the négligent furnishing of an 
unsuitable and improper hoist or derrick for the érection of the tank 
in question prevented the final part of section 21-2 from operating as a 
bar to this action. 

The question whether the trial judge properly instructed the jury 
as to the meaning of "willful act" has been argued at length. We find 
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it unnecessary for décision. The case was submitted to the jury upon 
both théories — that the jury might find a vvillful act, or might find a 
violation of section 12593 — and that in either event plaintiff might re- 
cover. In answer to spécial questions, the jury fdund that the act was 
willful and that négligence existed which constituted violation of the 
statute. Upon the latter subject the question and answer were: 

"Did the défendant knowlnglj' and negligently furuisli an unsuitable or im- 
proper hoist or derrick, whlcli did not give proper protection to the life and 
limb of the plaintiff, John J. McWeeny? Answer: Yes." 

In this State of the record, it is immaterial whether the foreman's act 
was willful. The statutory violation so found to exist was of itself 
sufficient to, and did, take full effect under section 21-2. Plaintifif's 
case was no better because there were two ways of preventing escape 
f rom the bar of this section, and no worse if there was only one. 

It is suggested that the jury would be prejudiced because of the sup- 
posed error in the définition of "willful act," and because the charge so 
fully discussed this subject; and it is said that the amount of the ver- 
dict was probably thereby increased. We cannot see any reasonable 
probability that there was préjudice in this respect. See Hocking Co. 
v. New York Co. (C. C. A. 6th Cir., Nov. 4, 1914) 217 Fed. 727, 132 C. 
C. A. 387. Every item of évidence which was received on the subject 
of willfulness, and which might hâve created a bad impression upon 
the jury, would almost certainly hâve come into the case in exactly the 
same form if the only issue had been one of statutory violation. This 
évidence constituted only a complète statement of the circumstances 
attending the accident, and would hâve been proper to détermine the 
extent and character of the négligence involved. 

The judgment must be affirmed, with costs. 



WERTHNER et al. v. GIRARD AVE. FARMERS' MARKBT CO. 

(Circuit Court of Appeals, Third Circuit. December 4, 1914.) 

No. 1848. 

1. MuNiciPAi, Corporations (§ 807*) — Defectivb Streets — Injuries to Pb- 

DESTEIANS CONTRIBUTORY NeOUGENOE. 

Where plaintiff, in the daytime, with full knowledge of the defective 
and rounded character of a curbing of a street, chose to walk on it to 
avoid mud and water that had gathered over certain sunken bricks in 
the pavement, and In doing so fell and was injured, when it was possible 
for her to hâve taken a few steps to either side of the dépression and 
pass In safety, she was guilty of eontributory négligence, precluding a re- 
covery against the owner of the adjoining property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
1679-1681; Dec. Dig. § 807.*] 

i. Courts (§ 367*) — Fédéral Courts — Following State Décisions. 

While the streets and sidewalks differ somewhat f rom real estate, as 
to which the fédéral courts are bound to foUow the state rule, there is 
nevertheless a propriety in the fédéral courts enforcing the settled déci- 
sions of the State courts as to such streets and sidewalks. 

[Ed, Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec 
Dig. § 367.*] 

•For other cases see sa.me topic & | numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. _ 

Action by Christiana Werthner and another against the Girard Ave- 
nue Farmers' Market Company. Judgment for plaintiffs, and défend- 
ant brings error. Reversed. 

Francis C. Menamin, of Philadelphia, Pa., for plaintifif in error. 
J. S. Levin, of Philadelphia, Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. In the court below George Werth- 
ner and Christiana, his wife, subjects of the German emperor, 
brought suit and recovered a verdict against the Girard Avenue Farm- 
ers' Market Company, a corporate citizen of Pennsylvania, for dam- 
ages suflfered by Mrs. Werthner, through the alleged négligence of the 
Market Company in failing to keep the pavement abutting its market 
house in proper repair. On entry of judgment on such verdict, de- 
fendant sued out this writ, and assigned for error the déniai of de- 
fendant's point that "under ail the évidence your verdict must be for 
the défendant." We hâve carefully examined the proofs and plead- 
ings, and hâve reached the conclusion that in denying such point the 
trial court erred. 

The défendant maintains a market house on the northwest corner of 
Hutchinson street and Girard avenue, public streets in the city jDf 
Philadelphia. At the northernmost end of the market is a driveway 
opening from Hutchinson street. The pavement on Hutchinson street 
extends over the head or entrance of this driveway. The passing of 
teams around the corner has in time rounded the curb outwardly, and 
the brick pavement, for say two feet back from the curb, slopes down 
toward the curb, so that for a distance of two feet along such curb 
it was higher than the pavement. In that regard Mrs. Werthner tes- 
tified : 

"The pavement Is sunken in about an Inch and a half or two Inches, and 
about two or two and a half feet wide. Q. When yo,u say it is sunken, do 
you mean It is sunk down even, or in what condition? A. No, sir ; it is steep. 
It is pretty near somethlng like two Inches deeper than the curb. • * * 
Near the curb it is deep, then it cornes out kind of slight like. * • * The 
curb sticks out on the inside toward the pavement, and the outside of the 
curb is round and slippery and slanty, kind of worn off. The top of the curb 
is slippery, but at the Inside it is kind of coming up pointed and kind of 
steep." 

With respect to the accident itself Mrs. Werthner testified: 

"Q. Tell us just what happened. You said you were coming along Hutch- 
inson street. Which way were you walkingV A. I came from Girard avenue 
up Hutchinson street near home. As I came on that crossing, I wanted to 
step across over that sunken pavlug, and I stepped with my right foot up on 
the curb, pretty carefully, of course ; I was not going fast When I stepped 
there, my foot, from about the middle of the sole, slipped ofC like that (illus- 
trating), and my heel caught on the inside of the curb, on the pointed paît; 
then I fell down. Q. In what manner did you fall? A. Frontwards. Q. Dld 
you fall quickly, or slowly, or how? A. No; I tbink I fell pretty quick. I 
fell pretty heavy, I was ail bruised on my elbows and my knees. * • * 
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A. I came from Girard avenue up Hutchlnson street, and right In Jiere Is 
that sunken part that the pavement is sunken in, and this curb, that stands 
up on the inside of tlie pavement about an iuch and a liait or se, and on the 
outsîde of the curb it is slîppery and slanty and worn off, and this is where 
I put my right foot. While I put tLe foot there it- slid off the outside like 
that (illustrating), and my heel caught in the inside of the curb, and then I 
fell. My toes must hâve got caught in hère, in this street (illustrating), in 
thèse cobblea. Then I could net get my foot out afterwards. The foot was 
twisted around. The heel was front. The toes were back. Then right after, 
a f ew minutes after that, if I remember, it was as big as two flsts right on 
that ankle." 

On cross-examination she testified: 

"Q. In order to get from your house to Girard avenue, along Hutchinson 
street, you would be crossing directly over the spot where this accident oc- 
curred? A. Tes; I hâve passed there. I thought I could pass it safely. It 
never looked to me dangerous. * * * Q. You think the condition was 
there for a year before? A. 1 thlnk so. * • * Q. When you passed over 
it, going up and down the street, you did not notice anythlng wrong with it 
before that, did you? A. I had seen the pavement is sunken in, but I thought 
I could pass it safely, as I had done it before, and I would not bave fallen 
iî the curb would not hâve been so slippery and slanty and worn off. Nat- 
urally I had to step over the curb. I did not want to step in the broken 
paving. A lot of water stays there, and mud. * * * A. When I came 
there, I wanted to pass; and I noticed the bricks are sunken in, and uneven 
ilke, and naturally I had to step onto the curb. I could not step out on the 
pavement. I would bave to go ont on Hutchinson street, and I would run 
the risk.of getting run over with the child, and then I slipped. Q. What 
caused you to fall was the Sllpping of your foot from the curbstone, was it 
not? A. Yes. • * » Q. You bave said you stepped over this hole In the 
pavement, and so as not to trip over it, you put your foot upon the curb at 
the time when you fell. A. I did not want to step in the broken pavement. 
I had to step on the top of the curb, and when I was stepping on the top of 
the curb, then my foot slipped, and whllèl slipped my heel caught on the 
Sharp' edge of the curb. On the outside it is very round, slanty, and worn 
off from teams, and I suppose other uses." 

[1,2] It will thus appear that the bricks and curb had been in the 
same condition for a considérable time. Mrs. Werthner was familiar 
with the place and had passed over it before. On the day of the acci- 
dent she came to it in daylight. Her attention was called to it, and with 
fuU knowledge she chose to avoid the mud and water that had gathered 
over the sunken bricks, by stepping on the curb, which she knew and 
saw was rounded. It was possible for her to bave taken a few steps 
to either side of the dépression and passed in safety. If the condi- 
tion of the pavement charged the owner with négligence, it certainly 
warned Mrs. Werthner to avoid ail danger by passing by, instead of 
over, the dépression. With fuU knowledge, she chose to step over 
the water and onto the curb. If it was négligence for the owner to 
maintain such a pavement, it was equally négligent for the passer-by to 
deliberately, knowingly, and needlessly subject herself to such dan- 
ger. The undisputed facts being that Mrs. Werthner, with full knowl- 
edge of the condition of the street, voluntarily chose to test the alleg- 
ed defect, we are constrained to hold she cannot recover. This con- 
clusion is in accord with the uniform, settled, and continuons holdings 
of the Suprême Court of Pennsylvania on that subject. Passing over 
the numerous intervening cases, we limit ourselves to noting Forks 
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Township v. King, 84 Pa. 230, decided in 1877, Robb v. Connellsville 
Boro., 137 Pa. 45, 20 Atl. 564, in 1890, and Lerner v. City of PhiladeU 
phia, 221 Pa. 294, 70 Atl. 755, 21 L. R. A. (N. S.) 614, in 1908. 
The judgment below is therefore reversed. 



BOLDT V. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 45. 

Masteb and Servant (§ 295*) — Actions fob Death — Questions for Jubt. 
A railway yard conductor, in a yard in wbich cars were allowed to run 
by gravlty to the point where they were made up into trains, was In- 
Jured wbile working on a car by cars running down and driving otber 
cars against him. Tbere was no rule to regulate the speed of the movlng 
cars, and the practice of running tbem down on standing cars was the 
usual practice in that yard and in otber yards generally. Held that, if 
the négligent opération of the cars by the conductor's fellow servants 
caused the violent striklng of the standing cars by those running down 
the incline, such négligent opération having been a matter of common oc- 
currence, the jury were justified in finding that it was a risk which he 
assumed; and hence, where the jury were told to find défendant négli- 
gent if the rule adopted as to posting a lookout whlle working between 
cars was insufficient, and the question as to the necessity of a rule to 
regulate the movement of cars was left to the jury, it was not error to 
refuse an instruction that the risks assumed under the fédéral Employers' 
Liability Act (Aet April 22, 1908, c. 149, 35 Stat. 65 [Comp. St 1913, §| 
8657-8665]) were those incident to the employment, not Including risks in- 
cident to the négligence of defendant's offîcers, agents, or employés.' 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. §§ 1168- 
1179 ; Dec. Dig. § 295.*] 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Western District of New York, entered upon a ver- 
dict in favor of défendant in error, who was défendant below. The 
action is brought under the fédéral Employers' Liability Act, to recover 
damages on account of the death of plaintiff's intestate (hereinafter re- 
ferred to as deceased), which, the complainants allèges, resulted from 
the négligence of défendant. 

H. A. Adams, for défendant in error. 

Before LAGOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The only point raised on this writ of 
error which calls for any discussion is the exception to a request to 
charge that: 

"The risk the employé now assumes, since the passage of the fédéral Em- 
ployé'-^' Liability Act, is the ordlnary dangers incident to his employment, 
wljich does not now include the assumptlon of risk incident to the négligence 
of dofiiniîiut's o'.ticers, agents, or employés." 

Deceased was a yard conductor. He was at Work in what is knpwn 
as a "'gravity yard," in which cars are pushed up to the crest of a hump 

'S'or othar cases ses same topic & i ntimbeb is Dec. & Axa. Digs. 1907 to date, & Rec'r Indexes 
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and are then allowed to run down, singly or in groups, under the con- 
trol of a brakeman, into a fan-shaped arrangement of tracks intended 
for the making up of trains. He was at work on a car on track 4, one of 
a group of five cars forming one end of a train to be made up. Some 
additional cars to be attached to thèse had been brought down into con- 
tact, but the two sections failed to couple. Thèse cars were then drawn 
off 20 to 30 f eet, and deceased and an assistant superintendent went to 
examine and overhaul the coupler. While thus engaged another group 
of cars came over the hump and ran down on track 4, striking the head 
group and driving them down over deceased. 

The charges of f ault were twof old ; négligence in failing to promul- 
gate a rule which would require a lookout to be posted to ward off ap- 
proaching cars, and négligence in operating its cars so as to corne 
down on standing cars with force sufficient to drive them on. Défend- 
ant had promulgated a rule, which reads : 

"Rule 180. Employés must not go between or under cars In a train untll 
some other member of the crew is made aware of the fact and the latter takes 
the necessary précautions to prevent the train from being moved while the 
employé is between or under the cars." 

The testimony abundantly sustains the conclusion that deceased vio- 
lated this rule. His violation of the rule, however, is important only on 
the question of contributory négligence, which under the fédéral act 
would require merely an apportionment of damages, if défendant were 
also found négligent. The court so instructed the jury. 

The court left it to the jury to say whether or not rule 180 was a suf- 
ficient rule to adopt, telling them that if they concluded that it was in- 
sufficient they might find défendant négligent. It went further, and 
instructed the jury specifically that it was for them to décide whether 
it was necessary for the défendant to make and enforce some rule to 
regulate the movement of cars sent over the hump, so that they would 
not impinge on other standing car? — a practice usual in this yard and 
in other raiiroad yards generally. The court also instructed the jury 
that assumption of obvions risk would bar recovery under the fédéral 
Employer's Liability Act in cases not coming within section 4 of that 
act, which is in accord with the décision of the Suprême Court in Sea- 
board Air Line v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 
1062. 

We think the plaintiff was not entitled to hâve the jury instructed in 
the manner he requested. If négligent opération of the cars by deceas- 
ed's fellow servants caused the violent striking of the standing cars by 
other cars running down from the hump, it was a négligent opération 
of almost daily occurrence. There was no rule to regulate the speed of 
the moving cars, and the practice of running them down on standing 
cars was a practice usual in this yard and in other raiiroad yards gen- 
erally. Défendant presumably assumed that the enforcement of rule 
180 would make the practice harmless. If it was a négligent mode of 
opération, it was a mode obvious to deceased, and we cannot see why, 
under the Seaboard Air Line Case, supra, the jury might not find that 
such usual opération was a risk which he assumed. 

Judgment affirmed. 
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WBLSING V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 41. 

1. PosT Office (§ 49*) — Laecent fbom Mails — Evidenck. 

Evidence held to sustain a conviction of a mail carrier for larceny f rom 
the mails. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. § 49.*] 

2. Cbiminal Law (§ 868*)— TbiaI/— ExHiBiTS— Taking to Jury Room. 

It was not error to permit a jury to take a broken box, introduced as 
an exbibit, to the jury room, without spécifie instructions as to how they 
were to examine it, where no objections were taken at tbe tlme, or in- 
structions concerning it requested. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2070 ; Dec. 
Dig. § 868.*] 

In Error to tlie District Court of the United States for the Southern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of the 
District Court, Southern District of New York, convicting plaintiff in 
error, a letter carrier who was défendant below upon an indictment 
under section 195 of the fédéral Pénal Code (Comp. St. 1913, § 10365). 
The relevant parts of the section are : 

"Whoever, belng a ^ostmaster or other person employed in any department 
of the postal service, shall unlavrfuUy detaln, delay, or open any letter, postal 
card, package, bag, or mail intruated to him or which shall come into hls pos- 
session, and which was intended to be conveyed by mail, or carried or deliv- 
ered by any carrier, * * * or shall steal, abstract, or remove from any 
such letter, package, bag, or mail, any article or thing contained thereln, shall 
be fined not more than $500, or imprisoned not more than flve years, or both." 

The indictment charged that défendant unlawfully and feloniously 
did steal and abstract and remove a brooch pin with imitation stone in 
center from and out of a certain package of mail matter particularly 
described. 

Mirabeau L,. Towns, of New York City, for plaintiff in error. 
J. C. Knox, Asst. U. S. Atty., of New York City, for the United 
States. 

Bef ore LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The main proposition advanced on be- 
half of défendant is that the court should hâve dismissed the indict- 
ment because the évidence was inadéquate to sustain it. 

[1] It is unnecessary to rehearse ail the évidence. The jury was 
carefuUy instructed as to presumption of innocence, interest or bias 
of witnesses, etc. There was testimony from which the jury might 
very well conclude that a test package was prepared containing the 
brooch, the package being a small pasteboard box securely sealed and 
addressed to a house on def endant's route ; that this package in good 
condition was placed in def endant's box of mail matter about 5 :30 p. 

•For other cases see same Copie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 E.— 24 
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m. ; that it remained there, untouched by any one, unti! a few minutes 
later, when défendant put it with other mailmatter in his pouch; that 
a few minutes later he put a hand in the pouch and fumbled around, 
and then put both hands in the pouch and again fumbled around, im- 
mediately thereafter withdrawing the box with its side broken in and 
the brooch gone. After having the broken package marked with the 
appropriate stamp, he started on his route, delivered the empty box, 
and, upon being intercepted by Post Office Inspectors, his pouch 
was searched, and the brooch found in the bottom below ail mail mat- 
ter and some straps. Had the pouch been carried around some time 
after the unbroken package was put in, there might be some doubt as 
to whether the side was broken in by defendant's fingers or by other 
mail matter contained in the pouch. But it i's difficult to see how the 
jury, if they believed the government's witnesses rather than the de- 
fendant, as their verdict shows they did, could hâve reached any other 
conclusion than the one indicated by their verdict of "guilty." They 
might, if they believed the testimony, find the existence of felonious 
intent from the action of the accused in opening the package, and re- 
moving the contents, and placing them under the straps in the bottom 
of his bag, and making delivery of the empty box. That he permitted 
the pin to remain in the bag does not help him ; he concealed it in the 
bottom of his bag. The case is not différent from what it would bave 
been if he had concealed it somewhere in the post office building. 

[2] It has been argued that the court erred in 'allowing the jury to 
take the box to the jury room without spécifie instructions as to how 
they were to examine it. No objection tfe the jury's taking the box was 
raised at the trial, nor were any instructions about it asked for. There 
seems to be no merit in the point. 
Judgment affirmed. 



TEENTON OIL CLOTH & LINOLEUM CO. v. MUNEOB et al. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 42. 

1. Evidence (§ 130*) — Eelevancy— Res Inteb Alios Acta. 

In an action for cork sold and delivered, évidence as to whether an- 
other customer of plalntlfC pald ail his bllls for cork delivered to him, 
whether the cork called for by his contraet was delivered to him, and 
whether plainttffs said anything to him as to their abUity or inabllity to 
receive cork from loreign coun tries was Irrelevant. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 403 ; Dec. Dîg. 
§ 130.*] 

2. Sales (§ 358*)— Action roB Pbice — Evidence — Eelevanct. 

In an action for cork sold, iiuestions to plaintifCs' treasiirer as tb thè 
place of storage, date of shipment, difficulties in obtalning cork, and con- 
tracta with others were properly excluded. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1049-1055; Dec, 
Dig. § 358.*] 

•For other cases see same toplc & § kumbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, in favor of défend- 
ants in error who were plaintiffs below. The judgment was entered 
upon a verdict directed by the court at the close of the trial. 

The plaintiffs are assignées o( the flrm of Weber and Lea, and the word 
"plaintiffs," when used hereinafter, dénotes the last-named finn. The action 
was brought to recover balance alleged to be due for varions shlpments of 
imported cork waste alleged to hâve been sold and delivered by plaintiffs to 
défendants. The défendant does not question the delivery and acceptance of 
the merchandise, but avers by way of recoupment and set-off that It had been 
delivered only a part of a large quantity which plaintiffs had contracted, but 
had failed, to deliver and défendant claimed damages on account of such non- 
delivery in excess of plaintiffs' demand. This is the second time the cause 
has been before this court. On the flrst trial a verdict was directed in favor 
of the défendant. Our opinion reversing the judgment then reviewed wlll be 
found in 206 Fed. 456, 124 C. C. A. 362. 

R. L. Tarbox, of New York City, for plaintiff in error. 
S. M. Stroock, of New York City, for défendants in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The material and important évidence în 
the cause, showing the contractual obligations entered into by the par- 
ties and their action under the contracta, consists of a long séries of 
letters exchanged between them. This correspondance was exhaustive- 
ly examined and carefuUy collated on the former appeal, and the con- 
clusions were reached that two contracts were entered into whereby 
plaintiffs undertook to deliver monthly 150 tons under the first and 83 
tons under the second, and that no modification or amendment of thèse 
contracts was agreed to. Also that the first actionable breach of the 
contract was by défendants' failing to pay for the shipment due Sep- 
tember 2, 1909. 

A number of additional letters exchanged between the parties during 
the period in question hâve now been introduced, but they do not in 
any way materially alter the situation. Indeed the argument on this 
appeal is practically a reargument of the propositions advanced when 
the cause was hère before. We do not find thèse additional letters per- 
suasive to any différent conclusions. 

[1] Exceptions 'to the exclusion of certain testimony are made the 
basis of assignments of error. It is sufiïcient to say that the questions 
put to the witness Loog, another customer of plaintiffs, inquiring 
whether he had paid ail his bills for cork delivered to him, whether the 
cork called for under his contract was delivered to him and whether 
plaintiffs said anything to him as their ability or inability to receive 
cork f rom the other side of the Atlantic are obviously irrelevant. 

[2] We find no error in the exclusion of questions put to plaintiffs' 
treasurer as to place of storage, date of shipment, difficulties in obtain- 
ing cork, and contracts with other persons. The correspondence very 
clearly reveals the true condition of affaira. 
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As the amount alleged to be due was not disputed and the only re- 
liance of défendants is on the recoupment, counterclaim, or set-off, ver- 
dict was properly directed. 

Judgment afErmed. 



MEYERS et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit November 12, 1914.) 

Appeai. and Breor (§ 628*) — Recobd — Time for Filino — Extension. 

Under Açt Feb. 13, 1911, c. 47, 36 Stat. 901 (Comp. St. 1913, §§ 1656, 
1657), providlng that, on writ of error to review a final judgment, plaintifC 
In error shall cause to be printed and flled In the Circuit Court of Appeals 
25 transcripts of the record, one of which shall be certlfled by the clerk, 
and District Court rule 26, providlng that the parties shall stipulate what 
shall be printed as the record, and that plaintifC in error shall présent 
one copy to the clerk, with a stipulation that it is a true transcript as 
agreed upon by the parties or settled by the court, and that the clerk shall 
thereupon certify It wlthout charge, except for the certificate, where a . 
blU of exceptions was settled, and plaintifCs In error had printed it at 
considérable expense, and the parties had stipulated that the record need 
not be certified, but might be corrected by either party upon comparison 
with the bill of exceptions, it was unreasonable for the United States, the 
défendant in error, to refuse to stipulate that the record was correct, 
without suggesting any corrections, thereby necessltating the authentica- 
tlon of the record by the clerk at a considérable expense, and until it did 
so stipulate the tlme for the flling of the record by plalntlfEs In error 
would be extended. 

[Ed. Note.— For other cases, see Appeai and Error, Cent. Dig. §§ 2750- 
2764 ; Dec. Dlg. § 628.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Chas. R. Bradbury, of New York City, for plaintiffs in error. 
Henry N. Arnold, of New York City, Sp. Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The act of February 13, 1911, provides that, where 
it is sought to review a final judgment by writ of error from the Unit- 
ed States Circuit Court of Appeals, the plaintifï in error shall cause to 
be printed under such rules as the lower court shall prescribe, and file 
in this court, 25 transcripts of the record of the lower court, one of 
which shall be certified under the hand of the clerk and seal of that 
court. 

Rule 26 of the District Court provides that the parties shall stipulate 
what shall be printed as the record by the plaintiff in error, who shall 
présent one copy thereof to the clerk, with a stipulation by the parties 
that it is a true transcript as agreed upon by the parties or settled by the 
court. Thereupon the clerk shall certify that it is so without any 
charge, except for the certificate. The object of both the act and of 
the rule was to diminish the expense of proceedings on appeai or writ 
of error or of certiorari. 

•For otUer cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In this case Judge Martin has settled the bill of exceptions. The 
plaintiflfs in error hâve printed it at great expense, and the parties hâve 
stipulated in writing that the record so printed need not be certified, 
but may be corrected by either party upon comparison with the bill of 
exceptions. The plaintiffs in error now présent the record, saying 
that it is correct, while the United States, suggesting no corrections, 
refuses to stipulate that it is correct, with the resuit that it cannot be 
filed in this court until authenticated by the clerk of the District Court 
at a charge to the plaintiffs in error of 15 cents per folio, aggregating 
large sums. 

Apart from the affidavits as to the poverty of the plaintiffs in error, 
we think the attitude of the United States unreasonable under the fore- 
going circumstances. The agreement to waive certification implies that 
the United States was satisfied that the record was correct, or that it 
would be made so. It cannot now ignore this obligation. Therefore 
we shall continue to extend the time of the plaintiffs in error to file the 
record until the United States has stipulated that the record as printed 
is correct, or after comparison, has been corrected, so that it may be 
authenticated by the clerk of the District Court and filed in this court. 



STANDARD PAINT CO. v. BIRD. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 48. 

1. Patents (§ 328*) — Validitt and Infbingement — Watekpeoof Roofino. 

Tàe Rugen and Abraham patents, No. 775,635 and No. 775,636, re- 
spectlvely for flexible roofing or floorlng and a waterproof coverlng, and 
processes of manufacturlng the same, construed, and held valid, but not 
infrmged. 

2. Patents (§ 328*) — Validity and Infringement — Liqdid Ce>ientinq Paint. 

The Abraham patent, No. 824,898, for a llquid cementing palnt, held 
ralld, but not Infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from decrees of the District 
Court, Southern District of New York, dismissing the bills in two suits 
for infringement of patent. Thf first suit charges infringement of pat- 
ent No. 775,635 (hereinafter called the first patent), issued No- 
vember 22, 1904, to Louis C. Rugen and Herbert Abraham for flexible 
roofing or flooring, and also of patent No. 775,636 (hereinafter called 
the second patent), issued November 22, 1904, to the same patentées 
for a waterproof covering. The second suit charges infringement of 
patent No. 824,898 (hereinafter called the third patent), issued January 

3. 1906, to Herbert Abraham for liquid cementing paint. The District 
Court, recognizing the validity of ail three patents (the first and sec- 
ond had been so adjudicated), held that defendant's process and liquid 
paint did not infringe any of them. Upon appeal no question is made 
as to the correctness of the ruling on the first patent. 

*For otlier cases eee same topic & § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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The Opinion of Judge Mayer in the District Court is as follows; 

Two suits in equlty for Infringement of three letters patent as foUows: (1) 
Suit Involving letters patent Nos. 775,635 èind 775,636, called "flrst" and "sec- 
ond" patents ; (2) suit involving letters patent No. 824,898, called "tlilrd" 
patent. Both suits come up on a single record. 

Tbe threë patents relate to producing coloFed flexible hydrocarbon rooflngs. 
The validity of the "flrst" and "second" patents was sustained by the Circuit 
Court and thé decree afBrmed by the Circui'' Court of Appeals on the opinion 
below. (C. C.) 175 Fed. 346; 182 Fed. 1023, 104 C. G. A. 669. Judge Ray's 
opinion so fuUy describes the inventions that répétition hère Is unnecessary. 

The "First" Patent. The défendant argues that the leading feature of 
the invention is the thorough union with a hydrocarbon roofing or other 
foundatlon of a thick colored faclng by the application of the facing to the 
foundation in the présence of beat, so as to cause the two to fuse together 
or "interlock," thereby contrasting their process v?lth the ordinary painting 
process, by which a thin fllm of paint is applled cold in the form of a liquid 
"The real gist of the invention," complainant claims, "lay in the discovery 
of a peculiar pigment carrier for durably uniting the pigment to the underly- 
ing foundation. * * * The résinons part gave the necessary hardness and 
toughness and weatherproof quallties to the roofing, while the fatty part 
gave the flexiblllty and tended to prevent undue brlttleness." The process 
is descrlbed In the flrst sis claims of the patent and the product in the last 
two. 

At the outset, it is clear that there is a marked distinction between a paint 
which only adhères and a facing interlocked by beat to the foundation. The 
proof, it seems to me, is convlncing that the "Proslate roofing" of défendant 
is manufactured by applying, a colored asphaltlc paint cold to felt roofing. 
Mr. Thompson, an employé of complainant, testlfled to a conversation wltb 
Murphy; a night flreman, iniithe employ of défendant, in which tbe latter 
told him "that the eoating eovering was applied hot with the use of steam" ; 
but this testimony is of no value as against that of Mr. Poore, defendant's 
superintendent, and in vlew of the subséquent visit of Mr. Abraham and com- 
plalnànt's coiinsel to the defendant's factory. 

Thé gênerai process of défendant was concisely descrlbed by Mr. Poore, as 
foUows: "The foundation of thls roofing is practically Patoid roofing, the 
only différence being a sUghtly coarser surfacing material. This base ma- 
terial is wound up in large roUs and transported from the building where it 
is made to the Proslate building, about 1,400 feet distant. There we apply a 
thin layer of paint to the surface of the roofing by means of a Waldron 
rotary painting machine. The paint is of ordinary conslstency and could 
be applied by means of a brush, if thls were considered good manufacturlng 
practlce. tVe spread the paint, however, more uniformly and In a thin layer, 
as we désire, by means of the painting machine. The palnted material is 
then festponed on a rack similar to that used in wall paper factories, and 
the paint is allowed to dry by the evaporation of the solvept. This drying 
process takes usually about 15 hours, although wltb especialiy good ventila- 
tion the time has been somewhat shortened. When the paint has dried 
sufficiently, the roofing is then passed through a waxing machine, which 
applies a thin coat of wax to the underside of the roofing. The purpose of 
this wax is to prevent sticking of the roofing when wound up in roUs. The 
roofing is then rewound into small rolls, and after wrapping is ready for the 
market." Mr. Poore also stated that the paint was applied to the roofing at 
ordinary température and at the same conslstency as one would use with an 
ordinary paint brush. 

Complainant Insists that the beat from the waxing was sufflcient to cause 
some interlocklng and to that extent is an infringement. Wlthout analyzing 
in détail the technical and practical descriptions fully spread out in the 
record, I may say that I am satisfied that in defendant's process there Is no 
interlocklng, and that the treatment of the foundation is on a theory différent 
from and mconsistent with complainant's process. Therefore défendant has 
not Infringed. 
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Second Patent. The Invention of thls patent was malnly addressed to 
cheapening the produet of the flrst patent and extendlng the range of usable 
carrier materials. The glst of this invention, as claimed by complainant, lay 
in the discovery that pitches and bitumens could be used for the carrier if 
brown in a thin layer, vrith the resuit that the color would not die out but, 
on the eontrary, develop on exposure. 

It is alleged that claims 4 (for proeess) and 9 and 11 (for produet) are 
irifringed by défendant. I agrée with complainant that the absence of beat 
in defendant's proeess does not relieve of infringement under this patent. 
The controversy is thus narrowed down to the meaning of the claims as 
applied to the constituents of defendant's Proslate paint 

Defendant's formula is as follows: 
Proslate Paint. Complète Paint. Carrier or Binder. 

Gilsonite 21.1% 52.7% 

Kauri gum 6.2 15.5 

Linseed oil 12.3 Sl.O 

Manganèse reslnate 0.3 0.8 

Red oxide 12.8 

Benzol 90% 47.3 



100.0% 100.0% 

m anaiyzmg this formula, it must be remembered that the sole novelty of 
the claims of this patent sued on is that the carrier contalns "a pitch or 
bitumen of a brownish color when vlewed in a thln layer." It seems to me 
that the phraseology of the claims cannot be extended to comprehend the 
mixture of a pitch with something else, but means a pitch which in and of 
itself is of a brownish color when vlewed in a thin layer. The illustration 
in the spécification to produce, for instance, a yellow coverlng, is stearin pitch 
or its équivalent and linseed oil melted together and after that yellow ocher 
stirred in. Obviously stearin pitch or Its équivalent (not stearin pitch and 
linseed oil) constitutes the pitch. Mr. Abraham's testimony showed that he 
experimented elaborately to get just the right kind of stearin pitch. 

The définition of piteh advanced by the complainant unduly monopolizes a 
large fleld and is too comprehensive. If stearin pitch or its équivalent and 
linseed oil made a pitch as now contended, why did not the spécification and 
the claims use some such expression as "stearin pitch and linseed oil together 
constituting a pitch," etc.? Of course, if the défendant uses a pitch of thç 
character described, in a eombinatlon to which It adds an élément, It cannot 
escape Infringement unless relleved by the prlor art. 

We are thus led to the inquiry as to whether defendant's formula discloses 
the use of a pitch. Gilsonite was a well-known asphalt Kauri gum is a 
Chemical resin. Gilsonite Is a dark material in a thin layer. Kauri gum 
Is lighter when vlewed in a thin layer than a brown pitch. Défendant, by 
mixing thèse Ingrédients with linseed oil, produces a paint binder light enough 
in color so that it immedlately permlts the rooflng to assume the desired color 
and does not mask the color of the plgiuent. 

If, however, Gilsonite alone is a pitch, then its use Is met by the prlor 
art. 0. H. Parker Company, of Valparaiso, Ind., made colored asphalt paints 
comprlsed of Gilsonite, linseed oil, Venetian red, and the usual drier and 
suivent. Mr. Elllott, of the EUiott Varnish Company, of Chicago, testifled 
to making, as far back as 1890, when in employ of Baker Wire Company, 
a deep maroon asphaltic pàint composed of asphalt (usually Gilsonite) rosin 
and linseed oil, with the usual Venetian red and solvent. Later he began and 
has conttQued to make "Roofleak" of Gilsonite and linseed oil, with a drier, 
Venetian red, and solvent. The Armstrong Paint & Varnish Works made 
from 1899 a colored asphaltic paiiit of Gilsonite and vegetable oil, with 
Venetian red and the usual solvent. 

It is évident, therefore, that if the claims In issue of this second patent 
were construed to cover the use on a rooflng of a paint comprlslng Gilsonite 
and a pigment, they would not escape the prlor art 

Thlrd Patent. This patent has never been adjudieated. The alleged inven- 
tion was, in some sensé, a development of the invention of the second patent, 
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but related to palnts adapted to be applled to the rooflng foundatlons cold by 
means of a solvent. 

The complainant outlines the essentials of the alleged invention in the fol- 
lowing chart: 

Thibd Patent, 824,898. 
(Llquld Cementing-Paint) 
Volatile Solvent 
Pigment 

BiNDER 

contalnlng or 
consisting of a 

WEATHEBPKOOr 

Plastic 

LiaHT-COLOEED 
NONGELATINIZING 

Adapted for use on weatlierproof flexible hydrocarbon rooflngs. 

The sis clalms sued on are as follows: 

"1. The hereindescribed process of manufacturlng Uquid cementlng palnt, 
which eonsists in dissolving in a volatile solvent, under the application of 
beat, a weatherproof plastic pitch of a eolor adapted to be dominated by that 
of an added pigment, allowing the solution to cool, and then adding a pigment 
which Is relatively inert to the other ingrédients. 

"2. The herein described process of manufacturing llquld cementlng palnt, 
which eonsists In dissolving in a volatile solvent a weatherproof and non- 
gélatinieing plastic pitch of a color adapted to be dominated by that of an 
added pigment and incorporating an inner (inert) pigment with the solution. 

"3. The herein described process of manufacturlng llquld cementlng palnt, 
which eonsists In incorporating or mixing with each other a volatile solvent, a 
weatherproof plastic pitch of a color adapted to be dominated by that of an 
added pigment, and a pigment which Is relatively inert to the other in- 
grédients. 

"4. A liquid adapted for use as a palnt, cément, or the like, the sald liquld 
containing a volatile solvent, a weatherproof and nongelatinizing plastic 
pitch, and an Inert pigment, the color of which dominâtes that of sald pitch. 

"5. A liquid adapted lor use as a paint, cernent, or the like, the sald llquld 
containing a volatile solvent, a weatherproof plastic binder, which contains 
a toeatherproof pitch, which appears light-colored and more or less pervious 
to light when viewed In a thin layer, and a pigment the color of which dom- 
inâtes that of sald binder. 

"6. A liquid adapted for use as a paint, cément, or the like, the sald 
liquid containing, as a solvent, one of the lighter hydrocarbon distillâtes; 
as a binder, a weatherproof pitch which appears light-colored and more or 
less pervious to Ught when viewed in a thin layer; and, as a pigment, a 
metallic oxid the color of which dominâtes that of the pitch." 

It will be noted that In each of thèse claims the référence is to a weather- 
proof plastic pitch and not to any weatherproof plastic binder. This patent, 
if as broad as contended for by complainant, Is for the use of the pitch 
already made known by the second patent with a solvent to make it liquid. 
It may well be questioned whether patentable novelty bas been disclosed, but 
that question may be lef t open, because hère there is no Infrlngement, for rea- 
sons which may be summarized as follows: 

1. The clalms (as above stated) refer to a weatherproof plastic pitch. This 
construction is clearly supported by the flle wrapper. 

2. The "improved paint" of the patent comprises three ingrédients: First, 
a body or binder; second, a pigment; and, third, a more or less volatile 
solvent. Thèse are ingrédients common to ail paints. 

3. None of the ingrédients used in defendant's carriers can be regarded as 
falllng individually within the seope of the terms "pitch or bitumen," except 
possibly Gilsonite and B asphalt. Each of thèse (if they are pitches) Is hard 
and brittle, and therefore not weatherproof or plastic. I think, also, that 
the B asphalt is black in thin layers, and that the Gilsonite i& too dark to 
be used alone, and, if so used, would gelatinize. 
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This latter conclusion is supported, not only by the testlmony addueed on 
behalf of défendant, but also, as it seems to me, by the testlmony of Mr. 
Abraham. 

Brlefly, in conclusion. If the clalms of the third patent must be limited in 
their construction to comprehending a weatherproof plastic pitch, instead of 
a weatherproof plastic binder (as I thlnk they must be), then the paint and 
cément of défendant do not infringe. 

For the reasons outllned, the bills are dismissed, wlth costs. 

A. D. Kenyon, of New York City, for appellant. 
W. K. Richardson, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The first and second patents, in a 
suit for infringement by complainant hère against a différent défend- 
ant, also named Bird, came before Judge Ray. His opinion will be 
found in 175 Fed. 346. Upon that opinion this court affirmed decree 
against défendant, without itself writing anything. Judge Ray's opin- 
ion is a very fuU one, discussing at length the prior art and the novelty 
and utility of the invention disclosed, with copions excerpts from 
spécifications and claims. So complète an understanding of the ques- 
tions .therein discussed will be found on référence to that opinion that 
further discussion of the point therein decided is not necessary hère. 

The leading object of thèse two patents was to produce flexible 
weatherproof roofings in colors other than black: the flexible water- 
proof and weatherproof roofings of the prior art were black, or of a 
brownish black, unless painted. There is a foundation of felt, heavy 
paper, or what not, which is saturated or coated with a waterproof 
compound containing hydrocarbon material. Upon this foundation 
there is spread a facing which, with other ingrédients, contains the 
desired pigment. In the prior art this facing was applied by painting 
it on the foundation, so that it became an adhèrent coating, as would 
ordinary paint when spread over the surface of wood. There were 
defects and difficulties attendant on this old method of coating, which 
are pointed out in opinion above referred to. The patentées overcame 
thèse defects and difiiculties, and their process and product was held 
to be novel and meritorious. 

This was donc, to quote from the spécifications, "by combining with 
the foundation a carrier or binder and a pigment so constituted and 
applied that they not only are thoroughly united with the foundation, 
so as to prevent cracking and peeling off, but, further, ail injurious in- 
teraction between the constituants of the foundation and those of the 
pigment and its carrier is avoided." The foundation is first prepared 
by saturating the felt with one of the many suitable waterproofing com- 
pounds then on the market. The pigment carrier or binder — the facing 
of the completed roofing — is next prepared. Careful instructions as to 
its composition are given, so as to insure its coacting with the saturated 
foundation. 

"ïhen the colored fadng • • • is applied in the présence of heat to 
the foundation, which preferably should be in a heated condition, so that the 
» « * hydrocarbon mixture may be in a soft or molten state. When ready- 
made fabrics are used for the foundation, they may flrst be heated to bring 
tbe saturating • • * compound Into a plastic state. In many cases the 



378 218 FEDERAL REPORTER 

température of the colored faclng Is sufflciently Mgh to soften the founda- 
tion." 

The uovelty of the patented process, as contrasted with the prior 
art of coatingthe foundation with a paint, is pointed eut: 

"It will be observed that the hydrocarbon material of the foundation and 
the colored faclng are brought together while both are In a molten or plastic 
condition and that they are subjected to pressure whlle In such condition. 
Thls causes the foundation and the faclng to interloek or amalgamate at 
thelr junctlon. Thus the flnlshed article comprises three portions, one of 
whlch is formed by the faclng exclusively, another by the foundation ex- 
clusively, and the third intermedlate portion by an interlocking of the two 
flrst named." 

The invention is very clearly expressed in the third claim of the 
first patent. We quote that one, as it is the shortest: 

"The herein-described process of manufacturing a flexible material, whlch 
consists In treating a suitable material with a hydrocarbon to form a founda- 
tion, and applying to the said foundation in the présence of beat, a colored 
faclng consisting of a pigment and a mixture contalning a reslnous body and 
a fatty body." 

The second patent was, as Judge Ray held, a carrying forward, ex- 
tension, and perfection of the first patent. It gives further instructions 
as to the composition of the f acing. Of the three claims in suit hère 4, 
9, and 11, we need only quote : 

"4. The hereln-descrlbed procesa of producing weatherproof coverlngs, 
whlch cOnsists In applying to a suitable foundation a faclng contalning a 
bitumen or pltch exhlbltlng a brownlsh color when viewed in a thin layer, 
said faclng also contalning a pigment adapted to become, clearly visible or 
to develop upon exposure to the atmosphère." 

That the defendant's covering in the suit in 175 Fed. 346, was an 
inf ringement of both thèse patents is not questioned by the défendant 
hère. Thé covering now bef ore us is prepared by coating the founda- 
tion with the pigment carrier by a painting process, in the absence of 
beat, which was the old way of making such coverings, coating the 
foundation with the facing înstead of interlocking the two. 

Complainant contends that the absence of beat in defendant's pro- 
cess does not take it out of the field of this second patent. It is pointed 
'ôut that the claims do not contain the words "in the présence of beat," 
or tbeir équivalent (as did those of the first patent), and that the in- 
structions in the second patent as to the process of making the weath- 
erproof covering, which include beat, are prefaced with the words: 
"We will now describe in détail one particular way of making our ap- 
proved covering." Judgé Mayer agreed with this contention, but we 
do not find it persuasive. There is nothing to show that the interlocked 
facing — the novel idea which difïerentiated patentee's invention from 
the mère adhèrent coating of the prior art, which was fuU of painted 
adhèrent coatings — was cast aside in the second patent. It was on this 
theory of novel method of securing a durable interlocking that the 
patents were originally sustained. No method other than beat to effect 
interlocking and durable attachment is described or suggested in the 
second patent. It is true that the patentée says that bis pigment carrier 
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is "applied to the f abric in any approved mannër" ; but the testimony 
seems to indicate that unless beat is used in its application the interlock- 
ing or durable attachment will not resuit, that if it were applied in the 
old way, the only way in use before the applications for thèse patents, 
viz., painting it on cold, the .desired resuit would not be obtained. It 
is suggestive that in manufacturing its products under thèse two pat- 
ents the complainant invariably uses beat. Maybe a durable attach- 
ment effected in some other way would effect the desired resuit, but 
apparently a further exercise of inventive faculty is required to dis- 
cover such third method as a substitute for hot application under pres- 
sure or cold painting. The patentée testified that he could "conceive 
of a method by which the mixture could be applied cold ; in f act, sev- 
eral methods," although he suggested only one method. He said that 
he "believed it was at least feasible" to comminute the pigment carrier 
mixture and then apply the particles under suitable pressure and with- 
out beat, so as to cause them to recombine and to attach themselves to 
the foundation. He had never tried this and did not know how prac- 
tical it would be, although he did not think it would be as durable 
as though the interlocking actually took place. This, then, seems te 
be the situation. There are only two known methods of applying the 
facing — by cold painting or by heat. If the facing of the second pat- 
ent is applied in the présence of heat, as taught by the first patent, 
the resuit will be satisfactory ; if applied as a cold paint, the resuit will 
not be satisfactory. There may be some third method of applying it, 
which will also give satisfactory results, but no one has yet by experi- 
ment demonstrated its existence. Under thèse circumstances, to con- 
strue thèse claims as covering every method of durably attaching, 
known or unknown, at the date of the issue of the patent, would make 
them like the claim which was condemned by this court in Matheson v. 
Campbell, 78 Fed. 910, 24 C. C. A. 384, where we said: 

"The patentée proposes to set hlmself in the pathway of future experi- 
menters, * * * and, as the resuit of eaeh new experiment is disclosed, 
will flre away at It, calculating to 'hit if it is a deer and miss if it is a cow.' " 

Judge Mayer, however, held that the combination of materials usèd 
in def endant's facing did not inf ringe the combination of materials cov- 
ered by the claims of the second patent. With bis reasoning and con- 
clusion on that branch of the case we concur. 

[2] The third patent départs from the. heat-interlocking feature al- 
together. Its facing is applied cold as a paint would be either with 
rollers or a brush or in any other similar way known to the art. The 
claims relied on are : 

"3. The herein-described process of manufacturing llquld cementing paint, 
which consists in incorporating or mixlng with each other, a volatile solvent, 
a weatherproof plastic pitch of a color adapted to be dominated by that et 
an added pigment, and a pigment which is relatively inert to the other 
ingrédients." 

"5. A liquid adapted for use as a paint, cernent or the like, the said liquid 
containing a volatile solvent, a weatherproof plastic blnder which contalns a 
weatherproof pitch which appears light-colored and more or less pervious to 
ligbt when viewed in a thia layer, and a pigment the color of which dominâtes 
that of said binder." 
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As originally filed, the third claim, instead of the wprds "a weather- 
proof plastic pitch," used the words "a weatherproof plastic binder" ; 
and the fifth claim, instead of stating that the binder "contains a weath- 
erproof pitch," stated that it "contains a pitch." Similar changes were 
made in the other four original claims. Thèse amendments were made 
because of rejections on prior art, the patentée in the course of dis- 
cussion with the Patent Office pointing out that three pitches referred 
in the prior art, viz., coal tar pitch, wool pitch, and rosin pitch, are "ail 
déficient in that they are not weatherproof." We concùr with Judge 
Mayer in the conclusion that to infringe thèse claims whatever pitch 
there may be in the binder (the pigment carrier or coating) must itself 
be weatherproof. Since the Gilsonite pitch which défendant uses is 
not itself weatherproof, as the testimony clearly shows, we concur 
in the conclusion that infringement of the third patent is not shown. 

Decrees affirmed, with costs. 



BARTLBTT v. OKLA OIL 00. et al. 

(District Court, E. D. Oklahoma. September 29, 1914.) 

No. 2012. 

1. INDIANS (§ 18*) — LANDS — DeSCENT on DEATH of ALtOTTEE. 

Under the législation of Congress, culmlnatlng In Act Aprll 28, 1904, c. 
1824, 33 Stat. 573, and the Oklahoma Enabling Act (Act June 16, 1906, c. 
3335, 34 Stat. 267), the lands of Indian allottees of the Five Oivilized 
Tribes who dled after admission of the state, both as respects homesteads 
and surplus lands, descend in accordance with the laws of the state, 
which, as provided by the Enabling Act and the state Constitution, were 
the laws in force in Oklahoma Territory untll changed by state législa- 
tion. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 49; Dec. Dig. 
§ 18.*] 

2. Indians (§ 15*) — Conveyance of Lands of Deceased Allouée — Ap- 

peoval by coukt. 

Act May 27, 1908, c. 199, § 9, 85 Stat. 315, provides that "the death of 
any allottee of the Five Oivilized Tribes shall operate to remove ail re- 
strictions upon the aliénation of the allottee's land: Provided, that no 
conveyance of any interest of any full-blood Indian heir in such land shall 
be valid unless approved by the court having jurisdiction of the settle- 
ment of the estate of said deceased allottee." Held that, in approving a 
deed under such provision, the judge of a county court in Oklahoma acts 
minlsterially, and not judicially, and that his finding of fact that the de- 
ceased allottee was a résident of that county at the time of death is sub- 
ject to collatéral attack. 

[Ed. Note.— For other cases, see Indians. Cent. Dig. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

3. Indians (§ 15*) — Convbtance of Lands of Deceased Allottee — Jtjkis- 

DICTION TO ApPEOVE. 

The approval of a deed under such provision can pnly be made by the 
county court of the county of which the deceased was a résident, and 
which has jurisdiction of his estate, and its approval by the court of an- 
other county is unauthorlzed and void. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. INDIANS (§ 15*) — CONVETANCE OF LaNDS — ESTOPPEL. 

Because of the dlsabllities under whicli Indians are placed by the re- 
strictions on the aliénation of their lands, and thelr status as wards of 
the government, misrepresentationa made by an ludian to secure the 
necessary approval of a deed made by him do net estop hlm, nor a subsé- 
quent grantee, from asserting the invalidity of such deed. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

In Equity. Suit by H. U. Bartlett against the Okla Oil Company and 
others. On motion to dismiss amended bill. Denied. 

Ramsey & De Meules, of Muskogee, Okl., for plaintiff. 
Sherman, Veasey & O'Meara, of Tulsa, Okl., for défendants. 

CAMPBELL, District Judge. The question is on défendants' mo- 
tion to dismiss the amended bill. From the bill it appears that Chunna 
Gouge was a duly enrolled full-blood member of the Creek Tribe, who 
had during her lifetime secured an allotment of the lands in contro- 
versy, and who died on November 17, 1907, intestate, unmarried, leav- 
ing no issue surviving her, but leaving surviving her Jack Gouge, her 
father, and her mother, Lucinda Gouge, both duly enrolled full-blood 
members of the Creek Tribe ; that her mother, Lucinda, died intestate 
and without issue surviving her on the 19th day of January, 1908, leav- 
ing surving her the said Jack Gouge, and Big Jack and Bettie, her 
father and mother, respectively, both duly enrolled full-blood members 
of the Creek Tribe ; that both Chunna Gouge and Lucinda Gouge were 
at the time of their respective deaths résidents of Mcintosh county, 
Okl, and the county court of that county had jurisdiction of the settle- 
merit of their respective estâtes ; that on May 13, 1912, the said Jack 
Gouge and Big Jack and Bettie conveyed the land in controversy to 
the plaintiff by warranty deed, which was on the same day duly ap- 
proved by order of the county court of Mcintosh county, Oklahoma ; 
that the défendants claim title by virtue of the following transactions : 
That on August 11, 1909, the said Jack Gouge executed and delivered 
to one Nix and one Regan an instrument in form of a warranty deed, 
purporting to convey to them the lands in controversy ; that on August 
17, 1909, the said Big Jack executed and delivered to the said Nix an 
instrument in form of a warranty deed, purporting to convey to him 
the lands in controversy; that on April 18, 1910, the said Jack Gouge 
executed to the said Nix an instrument in form of warranty deed, 
purporting to convey to him the land in controversy, which deed was 
on the same date approved by order of the county court of Hughes 
county, Okl., which order was made by the said court under a gross 
mistake of fact and on false représentations that said Chunna Gouge 
died within the limits of said Hughes county ; that by a séries of sub- 
séquent conveyances from the said Nix and Regan and their grantees 
the défendants now claim the title to said land ; that the deed of August 
11, 1909, from Jack Gouge to Nix and Regan, and the deed of August 
17, 1909, from Big Jack to Nix, and the deed of April 18, 1910, from 
Jack Gouge to Nix, and the several subséquent conveyances under 
which défendants claim, are void, and are clouds upon plaintiff's title. 

*FoT other cases see same topic & § humbeb in Dec. & Am. Digs. ISQT to date, & Rep'r Indexes 
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Prayer that the several conveyances under which défendants claîm be 
canceled and plaintiff's title quieted. 

[1] Who were the heirs of Chunna Gouge? This dépends on 
whether the Creek law, the Arkansas law, or the Oklahoma law of 
descent and distribution applies. She died on November 17, 1907, 
just one day after the admission of Oklahoma as a state. It is con- 
ceded that, had she died prior to statehood, the descent and distribu- 
tion of her allotted lands would hâve been according to chapter 49 
of Mansfield's Digest of the Laws of Arkansas. 

An examination of congressional législation relating to the allotment 
in severalty of Indian lands other than those belonging to the Five Civi- 
lized Tribes, which were the subject of the législation to be herein- 
after exaipined, discloses a uniform policy on the part of Congress to 
provide that the descent and distribution of such lands upon the death 
of the allottee shall be subject to the gênerai local laws of descent 
and distribution of the state or territory in which the allotment is situ- 
ated. 

In the General Allotment Act of February 8, 1887 (24 Stat. 388, c. 

119 [Comp. St. 1913, § 4201]), under which act and amendments there- 

of by far the greater portion of the Indian lands outside of Indian 

, Territory hâve been allotted in severalty, it was provided (section 5) : 

"That the laws of descent and partition in force In the state or territory 
where such lands are sitnate shall apply thereto after patents therefor hâve 
been executed and delivered, except as herein otherwise provided." 

In the Osage Allotment Act (Act June 28, 1906, c. 3572, § 6, 34 Stat. 
539), it was provided : 

"That' the lands, moneys, and minerai interests herein, provided for, of 
any deceased member of the Osage Tribe shall descend to his or her légal 
heirs, according to the laws of the territory of Oklahoma, or of the state in 
which sald réservation may be hereafter Incorporated, except where the 
décèdent leaves no issue nor husband nor wife, in which case said lands, 
moneys, and minerai interests must go to the mother and father equally." 

Similar provisions are found in many other such acts. 

By référence to the Choctaw-Chickasaw Agreement, approved July 1, 
1902 (Act July 1, 1902, c. 1362, 32 Stat. 641), it is seen (section 16) that 
Congress had in mind the fact that the lands would, upon the death of 
the allottee, pass to his heirs, and the surplus land is made inahenable in 
the hands of the heirs in case the allottee should die within the term of 
the restrictions. It is provided (section 22) that, where a member dies 
before receiving his allotment, the land shall pass direct to his heirs, 
according to the provisions of chapter 49 of the Laws of Arkansas, 
theretofore extended over the Indian Territory. No spécial provision, 
however, is made in this législation relating to allotment of land in 
severalty to the Choctaws and Chickasaws for the descent and distribu- 
tion of the lands so allotted to living allottees. In the case of thèse two 
tribes, Congress leaves the matter of descent and distribution of allot- 
ted lands to be controlled by gênerai législation. 

Likewise, by référence to the Cherokee Agreement, approved July 
1, 1902 (Act July 1, 1902, c. 1375, 32 Stat. 716), it is seen that while 
it contemplâtes the passing of the lands allotted thereunder f rom the 
allottee to his heirs, and the restriction upon aliénation following it into 
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the hands of the heirs (section 14), and provides, in case of the death 
of an enrolled member bef ore receiving ' bis allotment, the lands to 
which he would bave been entitled if living shall pass direct to bis 
beirs according to tbe laws of Arkanaas in force in the Indian Terri- 
tory, no spécial provision is made in tbis act in relation to the descent 
and distribution of allotted lands of deceased Cherokee allottees. 
Hère again Congress bas left tbe matter of such descent and distribu- 
tion to be controUed by gênerai local laws. 

Turning now to tbe Seminole Agreements : The only provision relat- 
ing to laws of descent and distribution is found in the agreement ap- 
proved June 2, 1900 (Act June 2, 1900, c. 610, 31 Stat. 250), reading as 
follows : 

"Second. If any member of the Seminole Trlbe of Indlans shall die after 
the thirty-first day of December, elghteen hundred and nlnety-nine, the 
lands, money, and other property to which he would be entitled if living, 
shall descend to his heirs who are Seminole citizens, according to the laws 
of descent and distribution of the state of Arkansas, and be allotted and 
distributed to them accordingly: Provlded, that in ail cases where such prop- 
erty would descend to the parents under said laws the same shall first go to 
the mother instead of the father, and then to the brothers and sisters, and 
their heirs, Instead of the father." 

But the foregoing provision bas no relation to cases where the 
allottee dies after having received his allotment, but is clearly confined 
in its opération to cases where the allottee dies before receiving bis 
allotment, as in the other agreements referred to, and provision is made 
for the allotment of his sbare of the lands direct to bis beirs according 
to the Arkansas law. Hère again Congress refrains from legislating 
especially with regard to tbe descent and distribution of Seminole al- 
lotted lands, leaving that m^atter, as in the case of tbe other tribes men- 
tioned, to be controlled by gênerai law. The question then arises: 
What gênerai law controlled as to tbe dévolution of thèse Indian es- 
tâtes ? 

By act of Congress approved May 2, 1890 (26 Stat. 81, c. 182), cer- 
tain laws of tbe state of Arkansas, as publisbed in Mansfield's Digest, 
so far as not locally inapplicable or in conflict with any other act of 
Congress, were extended over and put in force in Indian Territory 
until Congress sbould otberwise provide. Among thèse laws was 
chapter 49 of said Digqst, providing in détail for the descent and dis- 
tribution of real and personal property. But by tbe same act it was 
provided that tbe judicial tribunals of tbe several nations or tribes 
sbould retain exclusive jurisdiction of ail civil and criminal cases in 
which members of such nations sbould be tbe only parties, and that 
notbing in the act sbould be so construed as to deprive any such 
courts of exclusive jurisdiction over ail cases where members of tbe 
tribes were tbe sole parties, and that as to ail such cases the laws 
of the state of Arkansas, extended over Indian Territory by the act, 
sbould not apply. Tbis no doubt reserved from tbe effect of chapter 
49 of the Arkansas law so extended the dévolution of the property 
of deceased members of tbe Five Civilized Tribes, leaving that to be 
controlled by tribal laws. By tbe Indian Appropriation Act of June 
7, 1897 (30 Stat. 83, c. 3), it was provided: 
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,'Trovlded, further, that on and after January flrst, elghteen hundred and 
nlnety-eight, the United States courts in said territory shall hâve original 
and exclusive jurisdictlon and authority to try and détermine ail civil causes 
In law and equity thereafter instituted and ail criminal causes for the punish- 
ment of any offense committed after January first, eighteen hundred and 
ninety-eight, by any person in said territory, and the United States commis- 
sioners In said territory shall hâve and exercise the powers and jurisdictlon 
already conferred upon them by existing laws of the United States as re- 
spects ail persons and projperty in said territory; and the laws of the United 
States and the state of Arkansas In force in the territory shall apply to ail 
persons therein, irrespective of race, said courts exercising jurisdictlon there- 
of as now conferred upon them in the trial of like causes; and any citizen 
of any one of said trlbes othervs'ise qualifled who can speak and understand 
the English language may serve as a juror in any of said courts." 

By act of Congress approved June 28, 1898 (30 Stat. 495, c. 517), 
it was provided (section 26) that the laws of the several tribes should 
no longer be enforced at law or in equity in the United States courts 
in Indian Territory, and (section 28) that after the Ist day of Octo- 
ber, 1898, the Creek and other tribal courts should be abolished. 
Clearly this had the effect of subjecting the members of the Creek 
and other tribes and their property to the Arkansas law of descent 
and distribution already extended in Indian Territory. Nivens v. 
Nivens, 4 Ind. T. 30, 64 S. W. 604; Id., 4 Ind. T. 574, 16 S. W. 114; 
25 Ops. of Atty. Gen. 163. 

By act of Congress approved March 1, 1901 (31 Stat. 861, c. 676), 
the original agreement with the Creek Tribe was ratified and con- 
firmed, subject to ratification by the Creek Council, which followed 
in due time. Provision was made in this agreement for the comple- 
tion of the tribal rolls and the allotment of the tribal lands to the 
several tribes. In section 7 of this agreement, the aliénation of al- 
lotted lands by the allottees or their heirs is prohibited for a term 
of years. This, of course, contemplâtes the passing of the allotted 
lands to the heirs upon the death of the allottees, according to some 
law of descent and distribution. In the same section it is then pro- 
vided that each allottee shall sélect from his allotment a homestead 
of forty acres, to be inaliénable for 21 years, to remain after his 
death for the use and support of children, if any, born to him after 
the ratification of the agreement, but if none such, and it be not dis- 
posed of by will, to descend to his heirs according to the laws of 
descent and distribution of the Creek Nation, free from restrictions. 
By section 28 of this agreement it is provided that citizens of the tribe 
entitled to enroUment and living upon April 1, 1899, should be en- 
rolled, and if any such should die before receiving his allotment the 
land to, which he would be entitled if living should "descend to his 
heirs according to the laws of descent and distribution of the Creek 
Nation, and be allotted and distributed to them accordingly." In the 
same section it is also provided that children born to citizens entitled 
to enrollment up to July 1, 1900, and then living, should also be 
enrolled, and if any such child should die before receiving its allot- 
ment the land which it would be entitled to if living should likewise 
"descend to its heirs according to the laws of descent and distribution 
of the Creek Nation," etc. 
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A supplemental agreement was entered into with the Creek Tribe, 
and ratified by act of Congress approved June 30, 1902 (32 Stat. 500, 
c. 1323), section 6 of which is "as follows: 

"Tàe provisions of the act of Congress approved Mareh 1, 1901 (31 Stat 
861), in so far as they provide for descent and distribution aceording to the 
laws of the Creek Nation, are hereby repealed, and the descent and distribu- 
tion of land and money provided for by sald act shall be in accordance with 
chapter 49 of Mansfield's Dlgest of the Statutes of Arkansas now in force 
in Indian Terri tory: Provided, that only citizens of the Creek Nation, maie 
and female, and their Creek descendants shall inherit lands of the Creek 
Nation: And provided further, that if there be no person of Creek citizen- 
ship to take the descent and distribution of said estate, then the inheritance 
shall go to noncitizen heirs in the order named in said chapter 49." 

By the amendment, the descent and distribution, to which the Creek 
law is applied in the original agreement, is made subject to the Ar- 
kansas law "now in force in Indian Territory." But, as we hâve 
seen, the descent and distribution of lands other than homesteads — 
that is, surplus lands — was not especially provided for in the Original 
Agreement. Hence such lands are not affected by section 6 of the 
Supplemental Agreement. The descent of thèse surplus lands, not 
having been especially provided for in the agreements, was controlled 
by the laws of Arkansas in force in the Indian Territory, applicable 
to Indian estâtes by virtue of the acts of June 7, 1897, and June 28, 
1898, supra, and the amendment, effected by section 6 of the Supple- 
mental Agreement, substituting the Arkansas law for the Creek law, 
in connection with the other législation noted, had the effect of mak- 
ing the Arkansas law apply uniformly for the purpose of determining 
descent and distribution of Creek lands, alike in cases where the allottee 
died after receiving his allotment and in the case of heirs of a deceased 
member who died before receiving his allotment. Then, as if to re- 
move any possible doubt as to its policy of submitting the descent and 
distribution of thèse allotted lands in Indian Territory to the opéra- 
tion of the gênerai law upon that subject, in force in the territory, 
Congress provided, in the act of April 28, 1904 (33 Stat. 573, c. 1824) : 

"AU the laws of Arkansas heretofore put in force In the Indian Territory 
are hereby continued and extended in their opération, so as to embrace ail 
persons and estâtes in said territory, whether Indian, freedmen, or otherwise, 
and full and complète jurisdiction is hereby conferred upon the district 
courts in said territory in the settlements of ail estâtes of decedents, the 
guardianships of minors and incompétents, whether Indians, freedmen, or 
otherwise." 

From the date of this last-mentioned act up to statehood, it is clear 
that the descent and distribution of ail Indian estâtes in Indian Terri- 
tory. was subject to the Arkansas law in force generally in the terri- 
tory. In other words, Congress by the législation above reviewed, 
culminating in the act last quoted, had provided that the descent and 
distribution of Indian estâtes in the Indian Territory should be con- 
trolled by the local laws on that subject, in keeping with the policy 
of the General Allotment Act and other législation above referred 
to. Labadie v. Smith, 41 0kl. 773, 140 Pac. 427. It is true the 
laws of descent and distribution, like ail other gênerai laws in force 
in Indian Territory, were established by act of Congress, there being 
218 F.— 25 



386 218 FEDERAL REPORTER 

no local législative body as in organized territories; but they were 
none the less local territorial législation, as contradistinguished from 
those acts of Congress relating especially to the Indians and their 
lands. Shulthis v. McDougal, 225 U. S. 561, 32 Sup. Ct. 704, 56 
L. Ed. 1205. 

But the Oklahoma Enabling Act (Act June 16, 1906, c. 3335, 34 
Stat. 267) provided (section 13) "that the laws in force in the terri- 
tory of Oklahoma, as far as applicable, shall extend over and apply to 
said State until changed by the Législature thereof," and (section 21) 
that "ail laws in force in the territory of Oklahoma at the time of 
the admission of said state into the Union, shall be in force throughout 
said State, fexcept as modified or changed by this act or by the Con- 
stitution of the state." The Constitution of the state provided that the 
laws in force in Oklahoma Territory upon the intervention of state- 
hood, should be in force in the state until changed by the Législature. 
This extended to the Indian Territory portion of the state the law of 
descent and distribution on and after the admission of Oklahoma on 
November 16, 1907. By the Enabling Act Congress evinced its in- 
tention to provide, so far as it might do so, for the application of the 
laws of Oklahoma Territory throughout the new state. 

It is urged that it was beyond the power of Congress to stipulate 
what should be the laws of the new state, so far as matters of purely 
state cognizance were concerned, and this is true; but it was within 
the province of the state constitutional convention to détermine what 
laws should control as state laws until the state Législature had an 
opportunity to provide otherwise, and the constitutional convention 
did so, and, foUowing the terms of the Enabling Act, provided that the 
laws in force in Oklahoma Territory at the time of the admission 
of the state should become the laws of the state until changed by 
the Législature. But Congress did hâve power to provide laws of 
descent and distribution controlling the dévolution of lands of the 
members of the several Indian tribes from which the restrictions upon 
aliénation had not been removed. There is nothing, however, in the 
Enabling Act to indicate that Congress intended to change the policy 
established by the act of April 28, 1904, and other législation hereto- 
fore reviewed, that the lands of Indians should be controlled by the 
local gênerai laws of descent and distribution. It is provided that this 
local gênerai law after statehood shall be that in force in Oklahoma 
Territory upon the admission of the state. 

The purpose of the Enabling Act was to provide for the formation 
of the state of Oklahoma by combining Oklahoma Territory and In- 
dian Territory. To this Congress gave its consent. The Indians of 
the Five Civilized Tribes and ail other Indians of the Indian Terri- 
tory were by the terms of the act made eligible to citizenship in the 
new state, and subject in their person and property to the opération 
of its laws, except as to certain restrictions upon the aliénation of 
their allotted lands and kindred matters, with regard to which Con- 
gress had especially legislated. The descent and distribution of their 
lands Congress had, as we hâve seen, committed to the opération of 
the local laws of the Indian Territory. This law of descent and dis- 
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tribution, together with ail other gênerai laws peculiar to Indian Ter- 
ritory, must of course, upon the advent of statehood, give place to 
the laws provided for the new state. This Congress contemplated 
when it provided in the Enabling Act'that the laws in force in the 
territory of Oklahoma should apply. The constitutional convention 
so provided. The several state courts established by the Constitution 
became by the terms of the Enabling Act the successors of the United 
States courts in Indian Territory; the court having probate jurisdic- 
tion thereby succeeding to the full and complète jurisdiction conferred 
upon district courts in said territory by the act of April 28, 1904, in 
the settlement of ail estâtes of decedents and guardianship of minors 
and incompétents, whether Indians, freedmen, or otherwise. Clearly 
Congress contemplated that, in the exercise of this jurisdiction over 
the persons and property of the Indians, thèse courts would admin- 
ister the state laws as applied to matters of descent and distribution 
and kindred matters, except in regard to features as to whicli Con- 
gress had especially legislated otherwise. 

It is argued that because, in section 9 of the act of May 27, 1908, 
it is provided that the homestead shall descend according to the laws 
of descent and distribution of the state of Oklahoma, the Arkansas 
law must hâve controlled as to homesteads up to that time, else it 
would hâve been unnecessary to specifically mention the Oklahoma 
law. This, however, does not in my judgment necessarily foUow, 
when it is considered that the controlling purpose of the section is 
the removal of restrictions upon aliénation of lands of deceased al- 
lottees, with the Umitation in case of certain issue surviving. The 
provision that the descent and distribution shall be according tn the 
Oklahoma law is but another manifestation of the pohcy of Congress 
that the dévolution of thèse Indian estâtes shall be controlled, except 
as otherwise specifically provided, by the local gênerai laws of descent 
and distribution. 

I therefore conclude that when Chunna Gouge died on November 
17, 1907, her allotment, both homestead and surplus, descended to 
her heirs according to the law in force in Oklahoma Territory on 
November 16, 1907, when the state was admitted, which had then 
become the law of the state of Oklahoma. 

[2] The law in force in Oklahoma Territory, relating to "wills an^' 
successions," on November 16, 1907, when the state was admitted, pro 
vided : 

"Wtien any person having tltle to any estate not otherwise limited by mar- 
riage contract dies, wlthout dlsposlng of the estate by wlU, it is succeeded to 
and must be dlstrlbuted, unless otherwise expressly provided in this code 
and the chapter on probate court, subject to the payment of his debts, in 
the following manner: • * • (2) * * * If décèdent leave no issue, 
nor husband, nor wife, the estate must go to the father." Wilson's R. S. 
Oklahoma, vol. 2, § 6895. 

Chunna Gouge left no issue, nor husband, nor wife ; therefore upon 
her death the land in controversy passed to her father, Jack Gouge, 
who survived her. Both the plaintifï and the défendants claim title 
through Jack Gouge — the plaintifï, by his deed of May 13, 1912, ap- 
proved on the same day by order of the county court of McIntosh 
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county, which the bill allèges was the résidence of Chunna Gouge 
at the time of her death ; the défendants, through their deed of Au- 
gust II, 1909, from Jack Gouge to Nix and Regan, and deed of April 
18, 1910, from Jack Gouge ta Nix, which latter deed was approved 
by the county court of Hughes county, the former deed not appear- 
ing to hâve been approved by order of any court. By the act of Con- 
gress approved May 27, 1908 (35 Stat. 312, c. 199), it is provided: 

"Sec. 9. That the death of any allottee of the Five Civilized Tribes shall 
operate to remove ail restrictions upon the aliénation of said allottee's land: 
Provided, that no conveyance of any Interest of any full-blood Indian heir 
In such land shall be valid unless approved by the court havlng jurisdiction 
of the settlement of the estate of said deceased allottee." 

The bill allèges that both Chunna Gouge, the deceased allottee, and 
Jack Gouge, her father and heir, were full-blood Indians. Hence, 
while the death of Chunna Gouge operated to remove the restrictions 
from the land allotted to her, Jack Gouge, her full-blood heir, could 
not make a valid conveyance of the same, unless approved by the 
court having jurisdiction of the settlement of her estate. The bill 
allèges that she was a résident of Mcintosh county, 0kl., at the time 
of lier death. In that case the county court of Mcintosh county was 
the court having jurisdiction of the settlement of her estate. Wilson's 
Revised and Anno. Stats. of Oklahoma, vol. 1, §§ 1483-1485. 

But it is contended by the défendants that inasmuch as it appears 
from the order of the county court of Hughes county, approving the 
deed of April 18, 1910, from Jack Gouge to Nix, which order is made 
an exhibit to the bill, that that court found as a- fact that Chunna 
Gouge was a résident of Hughes county at the time of her death, that 
fînding cannot be collaterally ' attacked in this proceeding. While it 
may be conceded that if the county court of Hughes county, in ap- 
proving this deed, acted in the exercise of its judicial functions as 
such county court, its iindings as to facts relating to its jurisdiction 
to so act cannot be collaterally attacked, still the question arises : 
Was its action the exercise of a judicial function, or was it merely a 
ministerial act ? In 1 1 Cyc. at page 693, it is said : 

"Where courts of gênerai jurisdiction do not act withln the scope thereof, 
but exercise other and spécial statutory powers In dérogation of, or not ac- 
cording to, the course of the commnn law, or vrhere such spécial powers are 
purely ministerial, no presumption of jurisdiction favors the judgments of 
said courts, since by the exercise of such spécial powers a court stands in 
this respect on the same footing with courts of limited and inferior juris- 
diction." 

By section 22 of the act of April 26, 1906 (34 Stat. 137, c. 1876), 
it was provided that adult Indian heirs of deceased Indians of either 
of the Five Civilized Tribes might sell lands inherited from them, 
with the further proviso that: 

"AU conveyances made under this provision by helrs who are full-blood 
Indians are to be subject to the approval of the Secretary of the Interior, 
inder such rules and régulations as he may prescribe." 

Section 9 of the act of May 27, 1908, above quoted, merely con- 
dnues this right of aliénation so far as adult heirs are concerned, but 
provides that the approval shall be by the court mentioned, rather 
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than by the Secretary of the Interior. That that action of the Secre- 
tary of the Interior in approving or disapproving deeds under the 
provision oî section 22 of the act of April 26, 1906, above quoted, 
was in no sensé judicial, but was purely ministerial, is established by 
Jennings v. Woçd, 192 Fed. 507, 112 C. C. A. 657, wherein the ef- 
fect of the Secretary's approval of an Indian lease was involved. 
Now, 80 far as thèse full-blood conveyances of inherited lands are 
concerned, the act of May 27, 1908, merely appoints in the place of 
the Secretary of the Interior, for the purpose of their approval, the 
coiïrt having jurisdiction of the settlement of the estate of the de- 
ceased Indian from whom the land is inherited. The power and au- 
thority conferred upon the court is merely that, therefore, conferred 
upon the Secretary of the Interior by the former act. In Van Fleet 
on Collatéral Attack of Judicial Proceedings, § 799, this principle 
is laid down in this wise: 

"In a collatéral assault on a right or title held by virtue of fhe action 
of a tribunal, it is of vital importance whether Its action was judicial or 
ministerial ; because, if judicial, no error will affect the right or title unless 
so grave as to prevent Jurisdiction from attaching or to destroy it after- 
wards, but, if ministerial, any substantial error icill defeat it." 

In Black on Judgments, § 379, it is said: 

"It is said, in a New Hampshire décision, that whenever a tribunal pos- 
sesses qualified and limited powers, authorizing them to act in certain spec- 
ified cases only, and by spécial modes of proceeding, and the law has pro- 
vided no mode by whlch thèse proceedings can be revised, then the pro- 
ceedings may be impeached collaterally by showing that the court or magis- 
trates hâve acted in a case where they hâve no jurisdiction, or by modes 
of procédure which they are not authorized to adopt. The same principle, 
under a slightly différent aspect, is stated in a Connecticut case as foUows: 
Where a statute confers upon a tribunal of limited and statutory jurisdic- 
tion a spécial power, to be exercised under particular clrcumstances and in a 
particular mauner, It is indispensable to the valid exercise of the power that 
such clrcumstances exist at the tinie and that the court proceed in the exact 
manner prescribed ; and where the record of such court finds the existence 
of those circumstanees, and that such manner of proceeding was adopted, 
the findiiig is only prima facie proof of those facts and they may be dis- 
proved by parole évidence." 

In the case of State ex rel. Thomas Adamson, Petitioner, v. Lafay- 
ette County Court, Respondent, 41 Mo. 222, wherein the sheriff sought 
by writ of mandamus to compel the county court to approve his bond, 
the court said: 

"Now is the approval or rejectlon of a sheriff's bond by the county court 
the exercise of such judicial function or discrétion as will preclude this court 
from any supervisory control of its action? G. S. § 2, p. 113, pro vides that 
the sheriff shall give bond and security to the state, to the satisfaction of 
the county court. The only duty of the court is to be satisfied that the bond 
and security is sufflcient. There is nothing presented before the tribunal 
for adjudication, and its action is not the exercise of a judicial discrétion or 
judgment within the meaning of the rule. The approval or rejection of the 
bond is essentially a ministerial act, though coupled with a discrétion." 

In re Saline County Subscription, 45 Mo. 52, 100 Am. Dec. 337, 
was an application for a writ of certiorari to review the action of a 
county court in subscribing to railroad stock and issuing bonds for 
payment thereof. The court, after holding that a writ of certiorari 
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would only lie to review the judicial action of the court, further held 
that the act of the county court in subscribing for- the railroad stock, 
and issuing the bonds, was ministerial, and net judicial, and therefore 
denied the writ. The court in its opinion said : 

"A county court Is certainly a judicial body for some purposes, but no more 
so for the name, nor for the fact that It has a seal and a clerk and keeps 
a record. The character of Us action In a glven case must décide whether 
that action is judicial, ministerial, or législative, or whether it be slmply 
that of a publie agent of the county or state, as In its varied jurisdiction 
It may by turns be each. * * * The proceedings in gênerai of county 
courts in probate matters hâve been treated as judicial, especially when they 
are adverse, and parties are brought in, or are supposed to be in court. 
* * * The case of St. Joe & Denver City Railroad Company v. Buchanan 
County expressly décides the case at bar ; and ail the cases are inconsistent 
with the idea that the exercise of a discretlonary power, given by law to the 
county court of Saline county, If it be glven to make a subscription to the 
stock of a railroad, can be In any sensé a judicial proceedlng. A court has 
no discrétion, but must render judgment according to the facts and the law, 
vvhile this subscription mlght hâve been made or refused. The judges were 
bound, it is true, to act with good judgment, judiciously; but exercising a 
Sound judgment Is hy no means synonymous with rendering judgment, and 
actlng judiciously is not always acting judlclally." 

In the case of Brown v. Wheelock, 75 Tex. 385, 12 S. W. 111, was 
involved the question as to whether the district court acted judicially 
in removing the disabilities of a miner under a statute similar to that 
in force upon the same subject in this state, and the court said: 

"Can an order whlch, under the statute, removes the disabilities of a mlnor, 
be deemed in strict language the judgment of a court? We think not. It 
fixes no rlght; it settles no dispute. It acts merely upon the status of the 
appllcant, enlarges his capacity as a free agent, and, as to ail matters not 
polltlcal, places hlm upon the plane of persons who hâve attalned their ma- 
jorlty. If the proceedlng should be deemed judicial, we should be compelled 
to hold the statute in confllet with the Constitution, for the reason that 
It attempts to confer upon the district courts a jurisdiction not embraced in 
thèse courts as deflned by the Constitution. This court has repeatedly held 
that the jurisdiction of thèse courts Is strlctly llmlted to the suits mentloned 
in section 8, art. 5, of our Constitution. Harrell v. Lynch, 65 Tex. 1^; Ex 
parte Towles, 48 Tex. 413; Wllliamson v. Lane, 52 Tex. 344; State v. De 
Gress [72 Tex. 242] 11 S. Wl 1029." 

[3] I conclude that the action of the court having jurisdiction of 
the settlement of the estate of the deceased allottee, in approving or 
disapproving conveyances by his full-blood heirs, is in no sensé judi- 
cial. The only court having authority in the matter is one having 
the jurisdiction prescribed. In this case it was the county court of 
Mcintosh county, because Chunna Gouge, the allottee, was a résident 
of that county when she died. It is not necessary that the jurisdic- 
tion should first hâve been exercised by the taking of some steps 
looking to the settlement of the estate. Mullen v. Short, 38 Okl. 
333, 133 Pac. 230. But such jurisdiction must inhere in the court 
assuming to approve such conveyances. The approval by any other 
court is unauthorized and void, and any finding made by such court 
may be collaterally attacked. 

It follows that in this case the approval of the county court of 
Hughes county of the deed from Jack Gouge to the défendant lends 
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no validity to that instrument. It stands as an unapproved deed, and 
is therefore void. 

[4] It is urged that, because of représentations made by or on be- 
half of Jack Gouge in the proceedings before the county court of 
Hughes county, he and bis privies are now estopped from question- 
ing the validity of the action of that court. There is no merit in 
this contention. The disabilities under which thèse wards of the gov- 
ernment are placed as to the aliénation of restricted lands is very 
similar to those attaching to minors with référence to their contracts, 
and in the latter case it is established that the acts and déclarations 
of a minor during infancy cannot estop him from asserting the in- 
validity of his debts after he has attained bis majority. Sims v. Ever- 
hardt, 102 U. S. 300, 26 L. Ed. 87. 

The motion to dismiss in this case will be overruled. It is so or- 
dered. 



RILEY et al. v. KELSEY et al. 

(District Court, E. D. Oklahoma. November 2, 1914.) 

No. 2034. 

INDIANS (§ 16*) — HOMESTEAD OF DeCEASED ALLOTTEE — RoTALTT FBOM OlL AND 

Gas Lbase. 

Act May 27, 1908, c. 199, § 9, 35 Stat. 312, provides that. If any member 
of the Flve Civilized Trlbes of Indlans of half or more Indlan blood "shall 
die leaving issue surviving born since March 4, 1906, the homestead of 
such deceased allottee shall remain inaliénable * * * for the use and 
support of such issue during their life or lives until Aprll 26, 1931." 
Section 2 of the act authorizes the leasing of restricted lands for oil and 
gas with the approval of the Secretary of the Interlor. Held, that the 
provision of section 9 restricting aliénation of the homestead for the use 
and support of the issue of the deceased allottee contemplâtes Its use 
only for agricultural or grazing purposes, or such other use as would not 
conflict with the provision against aliénation of the land, and does not 
authorize its leasing for oil and gas, which is to that extent inconsistent 
with the restriction, but that such authorlty is found only in section 2; 
that where such a homestead is leased by the heirs in whom the title is 
vested, with the approval of the Secretary, the royalties recelved from the 
oil or gas produced belong to the heirs according to their several interests. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. 
§ 16.*] 

In Equity. Suit by Tootie Riley, by U. G. Stockton, guardian, and 
James Riley against Dana H. Kelsey and others. Decree distributing 
fund in hands of défendants. 

Horton & Smith, of McAlester, Okl., for plaintiflfs. 
C. H. Tully, of Eufaula, Okl., and Carter Smith, Asst. U. S. Atty., 
of Muskogee, Okl., for défendants. 

CAMPBELL, District Judge. From the évidence and admissions in 
the pleadings in this case the facts are found to be substantially as fol- 
lows : Emma Derrisaw was a duly enroUed f ull-blood member of the 
Creek Tribe of Indians. The plaintifif Tootie Riley is her illegitimate 

'For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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child by the plaintiff Thomas Riley. Thomas Riley and Emma Derri- 
saw were never married according to the laws of the Creek Nation, 
nor according to the laws of Arkansas in force in Indian Territory, nor 
were their relations such as to constitute a common-law marriage. 
Some two or three years af ter the birth of Tootie Riley, and in July, 
1905, Emma Derrisaw married the défendant Dock Willingham. As a 
resuit of this marriage the défendant Julie Willingham was born to 
Dock Willingham and Emma Derrisaw Willingham on February 11, 
1907. During her lifetime there was allotted to Emma Derrisaw Will- 
ingham, as her homestead allotment in the Creek Nation, the land in- 
volved in this controversy, of which she was seised in fee at the time 
of her death. She died intestate in November, 1908, leaving surviving 
her Dock Willingham, her husband, Tootie Riley, her illegitimate child 
by Thomas Riley, and Julie Willingham, her child by her husband, 
Dock Willingham. On October 3, 1912, Thomas Riley, Tootie Riley, 
then a minor, by her guardian. Dock Willingham, for himself, and Ju- 
lie Willingham, by her guardian, executed an oil and gas mining lease 
upon the land in controversy, in accordance with the rules and régula- 
tions prescribed by the Secretary of the Interior, to one James A. Chap- 
man, which lease was duly approved by the Secretary of the Interior, 
and was thereafter, with the approval of the Secretary, assigned by 
Chapman to the défendant Prairie Oil & Gas Company. Pursuant to 
this lease, oil wells hâve been drilled upon the property, resulting in oil 
production, royalties f rom which, as provided by the lease, now amount- 
ing to over $15,000, hâve accumulated in the hands of the défendant 
Dana H. Kelsey, as United States Indian superintendent, Union Agen- 
cy. The question to be determined is to whom and in what amounts 
thèse royalties should be distributed by the Indian superintendent. 

When Emma Derrisaw Willingham died in November, 1908, the law 
of Oklahoma controlled the dévolution of her estate (Bartlett v. Okla 
Oil Co., 218 Fed. 380), and under that law her husband, Dock Willing- 
ham, and her children, Tootie Riley and Julie Willingham, would each 
be entitled to inherit a one-third interest in her real and personal 
property. Under the act of Congress approved May 27, 1908, the land 
in controversy, being the homestead allotment of a full-blood Creek 
Indian, was inaliénable during the lifetime of the allottee, Emma Der- 
risaw Willingham, but by the same act of Congress, it was provided : 

"Sec. 9. That the death of any allottee of the Flve OWlized Tribes shall 
operate to remove ail restrictions upon the aliénation of said allottee's land: 
Provided, that no conveyance of any Interest of any full-blood Indian heir 
in such larrd shall be valld unless approved by the court havlng jurisdiction of 
the settleuient of the estate of said deceased allottee: Provided further, that 
if any member of the Five Civilized Tribes of one-half or more Indian blood 
shall die leaving issue surviving, born since March 4, 1906, the homesJ:ead 
of such deceased allottee shall remain inaliénable, unless restrictions against 
aliénation are removed therefrom by the Secretary of the Interior in the man- 
ner provided in section one hereof, for the use and support of such issue, dur- 
ing their life or lives, until April 26, 1931 ; but if no such issue survive, then 
such allottee, if an adult, may dispose of his homestead by will free froE(i ail 
restrictions ; if this be not done, or in the event the issue herelnbefore pro- 
vided for die before April 26, 1931, the land shall then descend to the heirs, 
according to the laws of descent and distribution of the state of Oklahoma, 
free from ail restrictions: Provided further, that the provisions of section 
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twenty-three of the act of Aprll twenty-sixth, nlneteen hundrcd and sis, as 
amended by this act, are hereby made applicable to ail wills executed under 
this section." 

The allottee having died leaving her child, Julie Willingham, surviv- 
ing lier, born after March 4, 1906, the case falls within the second pro- 
viso of the section just quoted ; that is, "that if any member of the 
Five Civilized Tribes shall die leaving issue surviving, born since March 
4, 1906, the homestead of such deceased allottee shall remain inalién- 
able, unless restrictions against aliénation are removed therefrom by 
the Secretary of the Interior in the manner provided in section one 
hereof, for the use and support of such issue during their life or lives, 
until April 26, 1931." While the gênerai efïect of the section, aside 
from the provisos, is to make the death of any allottee operate to re- 
move ail restrictions upon the aliénation of his allotted lands, the effect 
of the second proviso is to make the existence of surviving issue, born 
after March 4, 1906, operate to extend restrictions upon the aliénation 
of the homestead until April 26, 1931,' or until the death of such sur- 
viving issue, if that occur prior to the last-mentioned date. In other 
words, in such case the homestead continues inaliénable after the death 
of thcallottee, just as it was before his death. The allottee before his 
death, owner in fee of the homestead, of course had the right of pos- 
session and occupancy of the homestead for his use and support ; that 
is, such use and support as he might dérive from it by means other than 
aliénation. At the death of the allottee, intestate, the title to the home- 
stead of course vests in his heirs. But, if there be among them a child 
or children born after March 4, 1906, then it still remains inaliénable 
pending the term provided for in such contingency, and such child or 
children by force of the act hâve the same right of possession and oc- 
cupancy for their use and support which their ancestor had during his 
life, to the exclusion of the other heirs, for the term of years extending 
from the death of the allottee to April 26, 1931, or to the date of the 
death of such child or children, if that shall happen before the last- 
mentioned date. 

But the use and support which such child or children are permitted 
to dérive from the land is only such use and support as they may dérive 
from it by means other than aliénation, for it continues inaliénable. 
The use permitted, theref ore, could not hâve contemplated the leasing 
of the land by such child or children for oil and gas purposes, because 
the taking of the oil and gas under the right granted by an oil and gas 
lease amounts to a disposition of that portion of the very corpus of the 
property, represented by the oil and gas, and is, to that extent, an alién- 
ation of a portion of the land. Eldred v. Okmulgee Loan & Trust Co., 
22 Okl. 742, 98 Pac. 929; Moore v. Sawyer (C. C.) 167 Fed. 826. The 
use contemplated by the act was clearly only its use for agricultural or 
grazing purposes, or such other use as would not conflict with the pro- 
vision against aliénation of the land. The language of the act is that 
the land is to remain inaliénable for the use and support of such child 
or children, clearly contemplating that such use and support shall not 
involve any aliénation of the land itself. It is further provided that 
this restriction against aliénation of the land may be removed by the 
Secretary of the Interior at any time within the term. If this shall 
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occur, then the heirs may join in a sale of the land îmmediately upon 
the removal of such restrictions, and the proceeds of such sale would 
be divided among the heirs according to their several interests. Such 
removal of restrictions f rom the land would terminate the right of chil- 
dren born after Miarch 4, 1906, to the exclusive occupancy of the land 
for their use and support. . 

It f ollows that in this case the exécution by Julie Willingham, through 
her guardian, of the oil and gas lease referred to, was not authorized 
by virtue of that provision of the law above considered which continued 
restrictions upon the land for her use and support. But by section 2 
of the act it is provided : 

"That leases of restricted lands for cil and gas or other mlning purposes 
* * * may be made with the approval of the Secretary of the Interior, 
under rules and régulations provided by the Secretary of the Interior, and 
not otherwise." 

We hâve seen that under the. circumstances of this case the land in 
controversy continues to be restricted land by reason of the birth of 
Julie Willingham after March 4, 1906 ; but the last-quoted provision of 
the act authorizes the leasing of restricted lands for oil and gas and 
other mining purposes with the approval of the Secretary of the Inte- 
rior. Under this provision of the act, notwithstanding the continuation 
of the restrictions upon the land, the several heirs might join in an oil 
and gas lease upon the land, with the Secretary's approval. This was 
done. It has resulted in the development of the property and the dis- 
covery of oil by the assignée of the lessee, and the taking of a large 
amount of oil therefrom, resulting in the royalties mentioned. The 
money accruing f rom thèse royalties under the terms of the lease in ef- 
f ect represents the proceeds of the sale of the oil taken f rom the land. 
If the Secretary had removed the restrictions from the land and the 
heirs had sold it, each of the three heirs would hâve been entitled to one- 
third of the proceeds. The taking of the oil under the lease approved 
by the Secretary efïects the sale of that portion of the land represented 
by the oil, and each of the three heirs is entitled to his one-third share of 
the proceeds of that sale ; that is, one-third of the accumulated royalties. 
The use and support from the land, as restricted land, to which Julie 
Willingham is entitled, does not contemplate that she may lease the land 
for oil and gas purposes ; for, as we hâve seen, that is an aliénation in- 
consistent with restrictions. Therefore the taking of the oil under the 
lease cannot be said to in any way conflict with the use of the land, 
which the statute gives her, for her support. Therefore the contention 
that she is entitled, in addition to her share of the royalties, to interest 
upon the entire amount of the royalties, cannot be sustained. 

Decree may enter herein, ordering and directing the défendants Dana 
H. Kelsey, as United States Indian superintendent. Union Agency, and 
W. M. Baker, gênerai disbursing agent, Union Agency, to pay to the de- 
fendant Dock Willingham, and to the guardian of the plaintiff Tootie 
Riley, and to the guardian of the défendant Julie Willingham, each, one- 
third of the accumulated royalties now in his hands arising from the 
production of oil and gas from said land, such payments to be made in 
accordance and compliance with the rules and régulations prescribed by 
the Secretary of the Interior in such cases. 
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GATZERT V. LTJCBY et aL 
(District Court, N. D. New York. November 18, 1914.) 

1. ASSIGNMENTS (§ 8*) — VALIDITT — BiGHTS ASSIGNABLE — DiSTBIBUTIVE SHAKE 

IN ESTATE. 

An agreement by which persons claiming an Interest In the estate of 
an Intestate as heirs at law, in considération o£ the wlthdrawal of a con- 
test of their claims, assign and set over to the contestants a stated sum 
eut of their distributive shares In the estate, is based on a valuable con- 
sidération, and is valid and enforceable. 

[Ed. Note. — For other cases, see Assignments, Cent Dlg. S 13; Dec. 
Dlg. § 8.*] 

2. OOUBTS (I 262*) — FEDERAL COURTS EQTJITY JUBISDICTION ESTABtISHINO 

INTEEEST IN ESTATE OF DECEDENT. 

Where, under the law of a state, a probate court having charge of the 
settlement of the estate of a décèdent is without power to recognize and 
enforce an assignment of the share of a distrlbutee, the valldity of which 
Is denied, a fédéral court of equity, where there is the requisite diversity 
of citizenship, has jurisdiction to détermine the validity of the assign- 
ment, and make such decree as will establish the rlghts of the assignée 
thereunder, which may be recognized and enforced by the probate court 
in the distribution of the estate. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 614, 615; Dec. 
Dig. § 262.*] 

In Equity. Suit by Milton Gatzert against Michael L. Lucey, as ex- 
écuter o£ the will of John Carney, deceased, James Carney, and Eliza- 
beth Carney Pratt, commonly known as Lizzie Pratt. Decree for com- 
plainant. 

This is a suit in equity to hâve the rights and interests of Milton 
Gatzert in the estate of John Carney, deceased, determined and estab- 
lished, and so declared as to be enforced by the probate court of Cook 
county, State of Illinois, on the distribution of the balance of such 
estate. 

Max Rothman, of New York City, and H. D. Bailey, of Troy, N. Y., 
for complainant. 
James Farrell, of Troy, N. Y., for défendants. 

RAY, District Judge. In March, 1910, and prior thereto, there was a 
proceeding pending and being heard in the probate court of the county 
of Cook, state of Illinois, in référence to and in the matter of the es- 
tate of Anna F. Baker, deceased, and in which proceeding James Car- 
ney, John Carney and Êlizabeth Carney Pratt, who sometimes used the 
name Lizzie Pratt, were seeking to establish themselvés and obtain réc- 
ognition as next of kin and heirs at law of the said Anna F. Baker, 
deceased. This attempt on their part had been and was being opposed 
by William B. Remmey and others associated with him. March 12, 
1910, an agreement for the distribution of such controversy and settle- 
ment thereof was entered into, and John Carney, James Carney, and 
Elizabeth Carney Pratt signed, executed, and delivered an agreement 
in writing, of which the f ollowing is a copy, viz. : 

•For other cases see same topic à i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r IndezM ' 



396 218 FEDERAL EEPOETBB 

"WRereas, In the matter of the estate of Anna F. Baker, deceased, now 
pendlng in the probate court of Cook county, Illinois, the legitimacy of the 
undersigned as lawful heirs of William D. Remmey, a brother of the half- 
blood of said Anna F. Baker, deceased, is now being contested by William 

E. Remmey, William T. Remmey, Ida Remmey Lawton, and James A. Stark- 
weather and Blizabeth Remmey Starkweather, exeeutors of the estate of 
Martha P. R. Starkweather, deceased, on tbe ground that said William D. 
Remmey left no lawful heirs, and that the undersigned are not the lawful 
heirs of said William D. Remmey ; and 

"Whereas, the said last-mentioned parties and the undersigned hâve con- 
sented and agreed to settle said controversy eut of court, in the manner 
hereinafter set out: 

"Now, therefore, this agreement witnesseth, the said William W. Remmey, 
William T. Remmey, Ida Remmey Lawton, and James A. Starkweather and 
Elizabeth Remmey Starkweather, exeeutors of the estate of Martha P. R. 
Starkweather, deceased, do hereby consent that an order may be entered 
in the probate court of Cook county, Illinois, finding the undersigned to be 
lawful heirs of the said William D. Remmey, deceased, and do hereby fur- 
ther agrée to prosecute no appeal from the said order or finding of said 
probate court of Cook county, Illinois ; and, in considération of the af ore- 
said, we, the undersigned, hâve sold, assigned, transferred, and set over, 
and by thèse présents do sell, assign, transfer, and set over, unto the said 
William W. Remmey, William T. Remmey, Ida Remmey Lawton, and James 
A. Starkweather and Elizabeth Remmey Starkweather, exeeutors of the 
estate of Martha P. R. Starkweather, deceased, the sum of seventy-seven 
hundred dollars ($7,700) out of our shares as heirs at law of Anna F. Baker, 
deceased, the said sum, to be pald in cash to Albert Martin, as attorney for 
the said William W. Remmey, William T. Remmey, Ida Remmey Lawton, 
and James A. Starkweather and Elizabeth Remmey Starkweather, exeeutors 
of the estate of Martha P. R. Starkweather, deceased, and to be due and pay- 
able out of the flrst distribution made to us as heirs at law of Anna 

F. Baker, deceased. This assignment shall be of no effect if any of the heirs 
herein appeal from the order adjudging the undersigned heirs of the estate 
of said Anna F. Baker, deceased. 

"It is further understood and agreed that this agreement and assignment 
shall become effective and binding upon the entry of the flrst order of dis- 
tribution in said estate of Anna P. Baker, deceased, ordering and awarding 
a distribution to the undersigned, as heirs at law of Annp. F. Baker, deceased. 
"In wituess whereof, the parties hereto hâve set their hands this 12th 
day of March, A. D. 1910. John Carney. 

"Lizzie Pratt. 
"James Carney. 
"State of New York, County of Rensselaer, City of Troy — ss. : 

"John Carney, Lizzie Pratt, and James Carney, being flrst duly sworn, 
dépose and say that they hâve read the foregolng instrument, that they are 
acquainted wlth the contents thereof, that they hâve subscribed their names 
thereto, and that they hâve executed the wlthin instrument on their own 
accord and with the full knowledge of the contents and meaning thereof. 

"John Carney. 
"Lizzie Pratt 
"James Carney. 
"Subscribed and sworn to before me this 12th day of March, A. D. 1910. 
"Harry E. Clinton, Com. of Deeds, Troy, N. Y. 

"State of New York, County of Rensselaer, City of Troy — ss. : 

"On this 12th day of March, 1910, before me, personally appeared John 
Carney, James Carney, and Lizzie Pratt, ail to me personally known and 
known to me to be the same persons deseribed in and who executed the 
wlthin Instrument, and they severally and duly acknowledged that they 
executed the same. 

"Harry E. Clinton, Com. of Deeds, Troy, N. Y." 

And as a part of such instrument, and connected with it, William W. 
Remmey, William T. Remmey, Ida Remmey Lawton, and James A. 
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Starkweather and EHzabeth Remmey Starkweather, executors of the 
estate of Martha P. R. Starkweather, deceased, other parties interested 
in said controversy, in writing ratified and approved and consented to 
the said agreement, and consented that the money mentioned and to 
be paid under and pursuant to such agreement when paid should be 
paid and distributed, etc., as set forth in the foUowing ratification and 
agreement, viz. : 

"We, the undersigned, William W. Remmey, William T. Remmey, Ida Rem- 
mey Lawton, and James A. Starkweatlier and Elizabeth Remmey Starls- 
weather, executors of the estate of Martha P. R. Starkweather, deceased, do 
hereby ratify and approve, and herewith cousent to the agreement herein- 
before and in the two preceding pages set forth, and hereby consent that 
said money, when received by Albert Martin, shall be distributed to us, less 
his fee, as foUows: 
"One seventli to ^Vîlliam W. Remmey. 
"One seventh to Ida Remmey Lawton. 
"Two and five-tenths sevenths to William T. Remmey. 
"Two and flve-tenths sevenths to James A. Starkweather and Elizabeth 
Remmey Starkweather, executors of the estate of Martha P. R. Starkweather, 
deceased. . William W. Remmey. 

"Ida Remmey Lawton. 
"William T. Remmey. 
"Elizabeth Remmey Starkweather. 
"James A. Starkweather." 

Indorsed : 

"John Carney, James Carney, and Lizzie Pratt, wlth William W. Remmey 
and Others. Assignment and Agreement. Dated March 12th, 1910." 

The decree, etc., referred to was entered, and no appeal was taken, 
and in or about the month of May, 1910, the probate court of said 
Cook county, entered a decree in distribution, ordering and awarding 
a distribution to said John Carney, Lizzie Pratt, and James Carney, as 
heirs at law of Anna F. Baker, deceased, of a sum of money in distribu- 
tion, to wit, more than $7,700, the sum to be paid by said agreement. 
Instead of complying with the said agreement when the sum awarded 
was paid to them, the said John Carney, Lizzie Pratt, and James Car- 
ney only paid over to the parties entitled thereto the sum of $4,000, and 
which sum was paid on or about the 20th day of May, 1910. The sum 
awarded and paid to said distributees was more than enough to pay the 
sum agreed to be paid out of the first distribution or dividend, and 
since that time there has been paid to apply on the sum agreed to be 
paid under said agreement certain other sums, reducing the amount still 
due and unpaid under such agreement to the sum of $1,850 of the prin- 
cipal and interest f rom May 20, 1910, when same should hâve been paid 
according to the terms of such agreement. ' 

Since that time, or the making of said agreement, ail the title, right, 
and interest of the said parties for whose benefit said agreement was 
made hâve been duly sold, assigned, and transferred to the complain- 
ant herein, Hilton Gatzert, with the balance of the moneys so due, and 
their right, title, and interest under said agreement, and the said com- 
plainant is now the owner thereof and entitled to such balance, with 
interest as aforesaid. There is a sum of money in said estate of said 
Anna F. Baker, deceased, not yet distributed, the exact amount of 
which has not yet been determined, and distributable, when distri- 
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bution is made, to the estate of John Carney, now deceased, and to 
said James Carney and Elizabeth Carney Pratt, or Lizzie Pratt. Al- 
though demand bas been made, the said balance due under said agree- 
ment has not been paid, and the said défendants hâve ignored and de- 
nied the right of the said Milton Gatzert or of his assignors under said 
agreement, but not questioning the validity of the assignment to the 
complainant ; the déniai going to the validity of the said agreement and 
the right of the said Milton Gatzert and of his assignors to receive the 
moneys directly or indirectly pursuant to such agreement. 

[1] Under the laws of the state of Illinois, as under the laws of the 
4.tate of New York as they existed at the time said agreement and dis- 
tribution before referred to were made, the probate court of Cook 
county, state of Illinois, was and is without power to détermine the 
controversy thus arising, and to enforce such agreement and assign- 
ment and protect the rights and interests of the complainant herein un- 
der such agreement and the assignment thereof, and in the sums of 
money to be paid in accordance with the provisions thereof, and it has 
become necessary to bave the rights of the complainant in and to the 
estate of said Anna F. Baker adjudicated and determined, and his rights 
in the distribution of the remainder of the estate, when made, adju- 
dicated and determined, to the end that, when such distribution is made, 
the rights of the complainant in said estate or the moneys to be dis- 
tributed may be recognized and enforced by the probate court afore- 
said. The facts are such that the complainant has no fuU, complète, 
and adéquate remedy at law. 

The considération for the agreement was valid, and a valuable con- 
sidération, and the agreement itself was a valid agreement. The allé- 
gations of the answers, alleging inyalidity, fraud, etc., hâve not been 
sustàined by any évidence whatever. It will be noted that by the terms 
of the agreement John Carney, Lizzie Pratt, and James Carney sold, as- 
signed, transferred, and set over unto the said William W. Remmey, 
William T. Remmey, Ida Remmey Lawton, and James R. Starkweath- 
er and Elizabeth Remmey Starkweather, as executors of Martha P. R. 
Starkweather, deceased, the sum of $7,700 out of their shares as heirs 
at law of said Anna F. Baker, deceased, and provided that the said 
sum was to be paid to Albert Martin as attorney for them, and by 
express terms was tô be and became due and payable out of the first 
distribution made to said John and James Carney and Lizzie Pratt. 
The défendants bave ignored the rights of the complainant and his as- 
signors, except to the extent above stated, and since such payments 
hâve absolutely and wholly ignored and denied the rights of the com- 
plainant, and, as stated, den'y the validity of the agreement and assign- 
ment of such fund declared in such agreement. 

[2] The real question is : Has the complainant any remedy in equity 
by and through which he can bave his interest in this estate adjudicated, 
to the end that the probate court of Cook county, 111., may recognize 
that right and decree payment to the complainant when the next distri- 
bution is made under such assignment and a decree to be made by this 
court of equity. The complainant, Milton Gatzert, is a citizen and a 
résident of the state of Illinois; but the défendants, who deny the 
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right of the complainant as above stated, are each and ail citizens and 
^résidents of the Northern district of New York. 

On the face of this agreement the said parties sold and assigned 
$7,700 of their interest in said estate and in the sums to be distributed 
to them. It was agreed that it should be paid to the attorney of the 
assignors of the complainant out of the first dividend or distribution 
made. This was not done ; but this court does not see that this breach 
of the agreement in any way impairs the right of the complainant, or 
that it in any way impaired the right of the complainant's assignors to 
an interest in this estate to the extent of that part of the $7,700 remain- 
ing unpaid. Undèr the Probate Law of the state of New York, as well 
as the State of Illinois, the probate court is without power to recognize 
and enforce an assignment of a legacy or distributive share, when the 
validity of the assignment is denied ; but a court of equity has power 
to try and détermine the validity of the assignment, and make such de- 
cree as will protect and enforce such right. 

In Pulver v. Léonard (C. C.) 176 Fed. 586, it was held that a per- 
son entitled to a distributive share of the estate of a deceased person 
may maintain a suit in a Circuit Court of the United States against 
the administrator concerning his right to such share. And in Laws v. 
Fleming. (C. C.) 177 Fed. 450, it was held that a court of equity is not 
deprived of jurisdiction if the remedy at law is doubtful, difficult, and 
not adéquate to the object to be attained, nor so complète as in equity, 
nor so efficient and practicable to the ends of justice and its prompt ad- 
ministration. 

Hère we hâve not only a direct, but an équitable, assignment of a 
part of the fund to be distributed and paid to the parties who executed 
the above agreement. This gives to the complainant hère an interest in 
this estate, and the right, if the agreement be valid, to hâve paid to 
him the balance found due. The complainant is under no obligation 
to wait until the money is paid to those parties and then seek to recover 
in an action at law. The right, when duly established by a decree, may 
be recognized and enforced by the probate court of Cook county. By- 
ers v. McAuley, 149 U. S. 608, 614, 615, 13 Sup. Ct. 906, 37 L. Ed. 867 ; 
Waterman v. Canal-Louisiana Bank & Trust Co., 215 U. S. 33, 30 Sup. 
Ct. 10, 54 L. Ed. 80. In the Byers Case, supra, it was held that a citi- 
zen of another state may proceed in the fédéral courts to establish a 
debt against an estate, but the debt thus established must take its place 
and share in the estate as administered by the probate court ; it cannot 
be enforced by direct process against the estate itself ; also : 

"Therefore a distributee, citizen of another state, may establish hls right 
to a share In the estate, and enforce such adjudication against the adminis- 
trator personally, or his sureties, or against other persons liable therefor, 
or proceed In any way whlch does not disturb the actual possession of the 
property by the state court" 

The same case holds that the fédéral court in equity cannot make 
any decree looking to the mère administration of the estate. This is, 
of course, true, as the property is in the possession of the probate 
court ; but the right of the person to share in the estate may be es- 
tablished, and such decree, when made, will be recognized by the pro- 
bate court. In the Waterman Case, supra, it was held ; 
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"While fédéral courts cannot seize and control property wMch Is In the 
possession of the state courts, and hâve no jurisdiction oî a purely probate 
eharacter, they can, as courts of chancery, exercise jurisdiction, where proper • 
diversity of citizenship exists. In favor of creditors, legatees, and heirs, to 
establish their claims and hâve a proper exécution of the trust as to them. 
Although complainant in this case aslvs in some of her prayers for relief 
which is beyond the jurisdiction of the court, as being of a purely probate 
eharacter, if the allégations of the bill support them, the court may grant 
other prayers for relief which are within its jurisdiction, and, as a court 
of equity, shape its decree according to the equity of the case. Where the 
bill does not seek to set aside the probate of a wlU, or interfère with the 
possession of the probate court, the fédéral court of equity, in a case where 
diverse citizenship exists, may détermine, as between the, parties before the 
court, their interests in the esta te, and such decree will be' binding upon, and 
may be enforced against, the executor. It wlU be assumed that the state 
probate court will respect the decree of the fédéral court having jurisdic- 
tion settling the rlghts of parties in an estate, and the déniai of eflfect of such 
a decree présents a claim of fédéral right whlch can be proteeted by this 
court." 

There are several cases in the Suprême Court of the United States, 
cited in the Waterman Case, 215 U. S. 43, 30 Sup. Ct. 10, 54 L. Ed. 80, 
holding the same doctrine. In Matter of Randall, 152 N. Y. 508, 46 N. 
E. 945, it was held, reversing 80 Hun, 229, 29 N. Y. Supp. 1019: 

"1. Surrogates — Jurisdiction. — The gênerai powers of a court of equity do 
not belong to a Surrogate's Court. Code Civ. Pro. §§ 2472, 2481, 2743. 

"2. Accounting — Dlsputed Asslgnment of Distribntive Share.^When, upon 
an accounting in Surrogate's Court, the same distrlbutive share is clalmed 
by two persons, one by original title and the other by an asslgnment appar- 
ently valid, resort must be had to a court of equity to settle the dispute. 

"3. Asslgnment o'f Distrlbutive Share to Administrator — Surrogate without 
Power to Set Aside, on Accounting.— A Surrogate's Court has not power, upon 
the final settlement of the accounts of an administrator, to set aside or 
treat as invalld a written asslgnment, valid upon its face and made for a 
good considération, whereby one of the next of kin has assigned to the ad- 
ministrator, as an indlvidual, a distrlbutive share in the estate; but the 
question of the validlty of the assignment is for a court of equity." 

As the défendants hâve denied the validity of the agreement which 
assigns an interest in the estate, and which agreement and ail rights 
thereunder were assigned to the complainant, the probate court of 
Cook county, 111., cannot decree payment to the complainant ; but a 
court of equity, duly appealed to, can establish, and it is its duty to es- 
tablish, the right of the complainant in the estate of Anna F. Baker, 
and, as was said by the Suprême- Court of the United States, it is as- 
sumed that the probate court of Cook county, on the présentation of 
the decree of this court establishing such interest and right of the com- 
plainant, will recognize same and decree distribution accordingly. As 
was said in those cases, should a probate court, or should the probate 
court of Cook county, fail to respect and enforce such decree estab- 
lishing the right of the complainant, it could be compelled so to do in an 
appropriate proceeding. 

There will be a decree, therefore, in favor of the complainant and 
against the défendants, establishing the right of the complainant and 
his interest in the estate, and the validity of the agreement and the as- 
signment to him, and, of course, fixing the amount due the complainant, 
with costs. 
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LIVELY V. PICTON et al. 

(Circuit Court of Appeals, Sixth Circuit November 13, 1914.) 

No. 2491. 

1. Courts (§ 514*) — Conflicting Jubisdiction — Pbioeity — Appointment or 

Keceiver. 

The appointment of a receiver for a corporation by a state court, with 
, authority to bring suit on a cause ôf action existing in favor of the cor- 
poration, if tbe court obtained jurisdiction, excludes the right of a re- 
ceiver subsequently appointed by a court of another state to maintain a 
suit on the same cause of action. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1434-1436 ; Dec. 
Dig. § 514.* 

Confllct of jurisdiction with state courts, see note to Loulsville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

2. JUDGMENT (§ 486*) — COLLATERAL ATTACK — GeOUNDS WANT OF JUEISDIC- 

TION. 

On a collatéral attack upon the judgment of a court of compétent juris- 
diction, only jurisdictional defects can be considered. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 919, 920-923 ; 
Dec. Dig. § 486.*] 

3. Corporations (§ 668*) — ^Actions Against Fobeion Corporations — Serv- 

ice OF PROCESS. 

Gen. Code Ohlo, § 11290, which provides that, "when the défendant is 
a foreign corporation having a managing agent In this state, the service 
may be upon such agent," is permissive only, and does not render in- 
valid a service upon the président of a foreign corporation, made under 
section 11288, which authorizes such service upon corporations generally, 
without distinction between domestlc and foreign corporations. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2603-2627 ; 
Dec. Dig. § 668.* 

Service of process on foreign corporations, see notes to Eldred v. Amer- 
ican Palace Car Co., 45 C. C. A. 3 ; Cella Commission Co. v. Bohlinger, 78 
C. C. A. 473.] 

4. Appearance (§ 9*) — Peoceedings Constituting — Filinq General De- 

MTJEREK "GENERAL APPEAEANCE." 

The flling by a corporation défendant of a gênerai demurrer and mo- 
tion to set aside an order appointing a receiver, unless limited, consti- 
tutes a "gênerai appearance." 

[Ed. Note.— For other cases, see Appearance, Cent. Dig. §| 42-52; Dec. 
Dig. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
General Appearance.] 

6. Corporations (§ 499*) — Actions Against Apter Dissolution — Appear- 
ance. 

Code W. Va. 1906, § 1058 (Code 1913, § 1269), which prohiblts any per- 
son from exerclsing any powers under the authority of a corporation 
after the issuance of the Governor's proclamation declaring its delin- 
quency in payment of its license tax, was not intended to interfère with 
the right to sue such a corporation, nor to prevent an appearance on its 
benalf In such a suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1910, 1911, 
19i;î-1919, 2030; Dec. Dig. § 499.*] 

•For otlic <'ases see same topic & S numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
ziS F.— 26 
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6. OoBPOEATiONS (§ 553*)— 'Insolvenct— Ceeditoes' Suit. 

A suit against a corporation, by a creditor on behalf of himself and 
other creditors, alleging its insolvency and that its property was being 
unlawfuUy disslpated by its officers, and alleging the diversion of a trust 
fund, and praylng for a receiver and distribution of its assets, may be 
maintained, although the debt to the plaintiff is not due. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2201-2216 ; 
Dec. Dig. § 553.*] 

7. COEPOBATIONS (§ 559*) — RECEIVEES — OeDEB ApPOINTING — COLLATEEAL At- 

TACK. 

An order of a court of equity appointing a receiver for a corporation Is 
not subject to collatéral attack beeause the court in the exercise of its 
discrétion dispensed with the notice or affidavit on Personal tnowledge 
required by its rules. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2241-2252, 
2259 ; Dec. Dig. § 559.*] 

8. CouETS (§ 514*) — Receivbes Appointed in Diffeeent Jueisdictions. 

Where a court of equity appointed a receiver for the property of a for- 
eign corporation, which, so far as appears, had its only place of business 
and ail of Its tangible assets, and its officers and stockholders resided, 
within the Jurlsdiction of the court, authority given the receiver to bring 
suit on a cause of action arising there, for the alleged diversion of a 
trust fund, excludes the right of a receiver subsequently appointed in 
the State of incorporation to maintain a suit on the same cause of ac- 
tion, although bis suit was flrst instituted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1434-1436; Dec. 
Dig. § 514.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit in equity by Frank Lively, receiver, against John R. Picton, as 
an individual and as trustée, and the German National Bank. Decree 
for défendants, and complainant appeals. Affirmed. 

Henry Bentley, of Cincinnati, Ohio, for appellant. 

Constant Southworth and C. H. Stephens, both of Cincinnati, Ohio, 

for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is an appeal from a decree sus- 
taining pleas to the bill of complaint and dismissing the bill. The ma- 
terial facts are thèse: 

In the year 1901 the National Endowment Company was organized 
as a corporation under the laws of West Virginia, for the purpose of 
carrying on a co-operative investment business on the partial payment 
plan. On June 16, 1911, Margaret Frost began suit in a common 
pleas court of the state of Ohio, alleging that she was a creditor of 
the Endowment Company; that on or about July Ist then next she 
would be entitled to receive from défendant nearly $400, by virtue 
of endowment certificates issued by it; that there was a large num- 
ber of other such certificate holders, many at least of whose claims 
would mature on or abôut the same July Ist; that at least $25,000 
in cash would be required to satisfy the Endowment Company's ob- 

*For other case* see same toplc à § nttmbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 



LIVELT V. PICTON 403 

ligatîons, in addition to the amount needed to pay the înstallment 
vouchers; that the company's liabilities were largely in excess of 
its assets; that its expansés and costs of administration absorbed its 
entire income; that its affairs had been improperly managed; that 
it had then on hand no funds, securities, or other available assets, 
and, as then managed, could hâve no funds to meet its obligations at 
maturity; that its directors had not held a meeting for more than 
seven years ; that several of them had attempted to resign, but there 
had been no meeting to act upon the attempted résignations; that it 
was not meeting its monthly rédemption payments; that its principal 
place of business was originally in Covington, Ky. ; that attempt has' 
been made to change such place of business to New York City, but 
that no business of any kind had ever been transacted there, nor did 
the Endowment Company hâve there at any time any assets of any 
kind ; that ail the business of every kind transacted by the company 
for the past nine years was done in the city of Cincinnati (which was 
within the jurisdiction of the court), where its ofifice, ail of its officers, 
and nearly ail, if not ail, of its assets were situated. The pétition 
alleged an unlawful diversion and misapplication by the Endowment 
Company's ofHcers of a trust fund of upvvards of $16,000, in which 
petitioner and other certificate holders were beneficially interested. 
It prayed judgment in petitioner's favor for upwards of $400, with 
interest and costs, for a receivership of the property and assets of 
the Endowment Company within the jurisdiction of the court, includ- 
ing the trust fund mentioned, with power to recover the property and 
assets, including the trust fund, for an accounting of the assets and 
liabilities of the Endowment Company, and the distribution of its 
property among its certificate holders in accordance with their re- 
spective interests, as the same should be ascertained. 

On the same date William J. McCauley was appointed receiver of 
the Endowment Company's assets of every kind in Ohio, including 
choses in action, with full powers of suit, recovery, and collection, 
the Endowment Company and its représentatives being required to 
deliver to the receiver ail the company's assets of every description 
within the state of Ohio, with injunction against interférence with the 
receiver's officiai action. The receiver at once qualified, and on the 
next day took possession of ail the Endowment Company's tangible 
property at its office in Cincinnati. This property consisted of the 
company's books of account, records, letters and papers, stock cer- 
tificate book, and corporate seal, together with a deposit account of 
$1.50 in the German National Bank. There hâve since come into 
the possession of the receiver further sums of money aggregating 
$22. It is stipulated that, so far as the parties know, the foregoing 
are ail the tangible assets of the Endowment Company. Its intangi- 
ble assets, so far as ascertained by the receiver, consist of the disputed 
claims against the bank and Picton, its then président, on account 
of the alleged diversion of trust fund, and certain unpaid stock sub- 
scriptions amounting to $5,500. On June 19th service of process was 
made on Picton, the Endowment Company's président. Although the 
Endowment Company had never obtained authority to do business in 
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Ohio, and its stockholders had passed a resolution changing îts place 
of business from Covington, Ky., to New York City, it is_ stipulated 
that since the place of business at Covington was closed, in 1902, it 
had transacted business and had an office in Cincinnati, which was 
also Picton's office for the doing of his individual business, and from 
which office most of the Endowment Company's business was trans- 
acted, and at which its records were ail kept. On June 26th proof 
of service on Picton was filed. Meanwhile, on June 24th, the En- 
dowment Company demurred to the bill, and moved to set aside the 
receivership. Oft September 9th the demurrer was overruled and 
the motion denied, and the Endowment Company later answered. 
On November 17th the receiver was granted leave to sue the bank 
and Picton on the $16,000 demand, as well as six other parties tore- 
cover unpaid subscriptions ; and thereupon suits were begun against 
the bank and Picton and against one of the subscribers mentioned. 

It is alleged in the bill in the court below, and alleged or admitted 
in the pleas thereto, that on August 4, 1911, and thus 1 month and 
18 days after the appointment of receiver by the Ohio common pleas 
court, appellant was, by a state court of West Virginia, appointed 
receiver of the National Endowment Company, and the bill allèges that 
appellant was by said court directed to bring suit in equity in the 
court below, against the German National Bank and Picton, individual- 
ly and as trustée, and such other persons as might in the opinion of 
the receiver be proper parties to such action. This suit was accord- 
ingly begun August 12, 1911, for the recovery of the same $16,000 
trust fund involved in the proceedings in the state court. Both de- 
fendants pleaded the state court receivership and the proceedings 
thereunder in bar of the présent action. Upon hearing had on the 
pleas and replications thereto, the pleas were adjudged to be true in 
fact and suiïicient in law and equity; and, complainant not desiring 
to plead further, the bill of complaint was dismissed, with costs. 

[1] The ultimate question is simply: Which of thèse two receiv- 
ers is entitled, as representing the Endowment Company, to maintain 
suit upon the alleged cause of action against the bank and Picton? 
The two pending suits relate to precisely the same cause of action. 
They cannot properly coexist. The authority of one receiver ex- 
cludes that of the other. A question of conflict of jurisdiction be- 
tween the West Virginia court and the Ohio common pleas court is 
presented. Action by the Ohio state court in appointing its receiver 
preceded similar action by the West Virginia court, on which the 
action in the court below is based ; and if by its receivership the com- 
mon pleas court obtained jurisdiction and control of the cause of ac- 
tion in question, and bas not lost control by subséquent proceedings, 
the property right represented thereby was completely withdrawn 
from the jurisdiction of the West Virginia state court and the court 
lielow, and vested in the Ohio Common Pleas Court. Wabash R. 
R. Co. v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 52 L. 
Ed. 379, and cases there cited; Palmer v. Texas, 212 U. S. 118, 
125, 29 Sup. Ct. 230, 53 L. Ed. 435; Porter v. Sabin, 149 U. S. 
473, 480, 13 Sup. Ct. 1008, 37 L. Ed. 815, and cases there cited; 
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Phelps V. Mutual Reserve, etc., Ass'n (C. C. A. 6th Cir.) 112 Fed. 
453, 464, 50 C. C. A. 339, 61 L. R. A. 717, and following; High 
on Receivers (4th Ed.) § 47a; McKay v. Van Kleeck, 133 Mich. 
27, 33, 94 N. W. 367. 

We say this because the record does not justify a finding that the 
West Virginia court had, on or before June 16, 1911, by virtue of 
the proceedings under which appellant was appointed receiver, ob- 
tained jurisdiction over either the person of the Êndowment Company 
or the subject-matter of its right of action, against the bank and Pic- 
ton, unless an admission of such fact is contained in the allégation in 
Mrs. Frost's bill in the Ohio common pleas court that: 

"Tlirough the proper légal sources, the officiais of the state of West Vir- 
ginia hâve begun proceedings to forfait its charter for noncompliance to the 
laws of said state, in which proceedings a receiver Is prayed for, In addi- 
tion to the forfelture of its franchise ; said authorities claimlng said défend- 
ant has not pald its franchise taxes for three years last past. That several 
of the stockholders are threatening suit against défendant." 

But this allégation was apparently inserted to show the desperate 
condition of the Endowment Company, and we think falls short of 
an admission that a court of West Virginia had acquired prior ju- 
risdiction to appoint a receiver over the company's person or the as- 
set in question. Under the statutes of that state, the company was 
not required to hâve its principal place of business, or even to hâve 
any property or to do any business, therein. Code 1906, §§ 2270, 
2295, 2312 (Code 1913, §§ 2874, 2899, 2916). Its principal place of 
business not being within the state, although it was a domestic as dis- 
tinguished from a foreign corporation, it was classified by the stat- 
ute as nonresident. Section 1046 (section 1257). The statute pro- 
vided for suit in equity by the Attorney General for the recovery of 
annual license taxes for which the Governor's proclamation might dé- 
clare a corporation delinquent; and upon entry of decree therefor, if 
the same is not immediately paid, for decree forfeiting the corporate 
charter and franchises, the amount of the judgment or decree there- 
for to be collected by certain officers, "in the same manner that other 
claims due the state are collected," with povver in the court to make 
in such suit or proceeding "such orders and decrees as he shall deem 
necessary and proper for a court of equity," including power to "ap- 
point a receiver for any such corporation and order its assets mar- 
shaled and distributed among its creditors." Section 1058 (section 
1269). 

But the statute made no provision even for obtaining judgment for 
the license taxes, or for forfeiture of charter, receivership, or other 
remedy (apparently ancillary or supplemental to the recovery of judg- 
ment for taxes), except after service of process or notice, either on 
some officer, director, agent, or stockholder in the state, or on an at- 
torney of record provided to be appointed under section 2313 (sec- 
tion 2917), or by certain substituted service by mail or publication. 
Section 1059 (section 1270). Nor did the statute attempt to confer 
upon its courts exclusive jurisdiction over such receivership and dis- 
tribution. The allégation in questioil is not an admission that such 
service, actual or constructive, was had or even attempted, or even 
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that receîvership was prayed over assets such as the right of action 
hère in question, or that the company had any property in the state 
subject to receivership and distribution. There is no presumption that 
a court of a foreign state has obtained by the mère filing of a bill 
jurisdiction over either the person or property of a nonresident de- 
fendant, where neither such person nor property is shown to be 
within the territorial jurisdiction of the court; and there is even 
now no compétent évidence that such jurisdiction ever in fact attached 
through service of process or notice, or otherwise. 

We need not consider what presumption of jurisdiction would arise, 
had the défendant been a résident corporation, or had its person or 
property, or both, been shown to be within the territorial jurisdiction 
of the court, or under a différent state of the law as to remedy. In 
reaching the conclusion that jurisdiction in the West Virginia court 
has not been shown, we hâve not overlooked the fact that in the an- 
swer of one of the parties, other than the bank and Picton, to the 
suit of Receiver McCauley on an alleged stock subscription, the ju- 
risdiction of the West Virginia court over the company's person and 
property is alleged, and the date of the suit given as February, 1909. 
But it need scarcely be said that this is not compétent proof of the 
fact; and as we are not advised that the Endowment Company, in 
its défense to the Ohio receivership, set up prior jurisdiction in the 
West Virginia court (the record not showing the contents or nature 
of the demurrer or answers, or the grounds of motion to set aside 
the receivership), we are justified in disregarding the question of prior 
jurisdiction in that court. 

[2] Turning, then, to the receivership proceedings in the Ohio 
court: The initial question thus is whether the Ohio court had ju- 
risdiction to appoint a receiver ; for as the order of that court is not 
directly, but only collaterally, attacked, the question of jurisdiction can 
alone be considered. That the order may hâve been erroneous, in- 
équitable, or ill-advised would not be enough to invalidate it hère. 
Barbour v. Bank, 45 Ohio St. 133, 140, 141, 12 N. E. 5. Upon the 
gênerai proposition that under collatéral attack upon a judgment of 
a court of compétent jurisdiction, only jurisdictional defects can be 
considered, see Butterfield v. Miller (C. C. A. 6th Cir.) 195 Fed. 200, 
and cases cited at page 203, 115 C. C. A. 152. 

[3] Appellant challenges the jurisdiction of the common pleas court 
appointing the receiver, both as respects the person of the Jindowment 
Company and the subject-matter of the suit. It is urged that under 
the Ohio statute personal service must be made upon the managing 
agent of a foreign corporation, and that a return showing service 
merely upon the président is insufficient to confer jurisdiction. We 
think this objection not good. True, Gen. Code, § 11290, provides 
that: 

"When the défendant is a foreign corporation, having a managing agent 
In this state, the service may be upon such agent." 

But we think this permissive mode of service upon a foreign cor- 
poration was not intended to be exclusive of the authority of section 
11288, which provides, without discrimination between domestic and 



lilVELT V. PIOTON 407 

f oreign corporations, that "à summons against a corporation may be 
served upon its président. * * * " However, the Endowment 
Company's by-laws expressly give the président "gênerai management 
of the business of the company." The service would thus seem 
good, even under section 11290. American Express Co. v. Johnson, 
17 Ohio St. 641 ; Toledo Computing Scale Co. v. Computing Scale 
Co. (C. C. A. 6th Cir.) 142 Fed. 919, 922, 74 C. C. A. 89. 

[4] Moreover, by section 11287 of the General Code of Ohio "the 
voluntary appearance of a défendant is équivalent to service" ; and 
the action of the Endowment Company of June 24th (and previous to 
the appointment of receiver by the West Virginia court) in demurring 
to plaintifï's pétition, and moving to set aside the entry appointing re- 
ceiver, without (so far as shown by the record) limiting its appearance 
to the sole purpose of objecting to the jurisdiction of the court over 
its person, was a voluntary appearance within the section referred to. 
Handy v. Insurance Co., 37 Ohio St. 366; Elliott v. Lawhead, 43 
Ohio St. 171, 172, 1. N. E. 577. 

[5] It is objected, however, that, as the Endowment Company's 
corporate existence had been dissolved, no attorney could lawfuUy ap- 
pear for it, because of the gênerai prohibition in section 1058 of the 
Revised Statutes of West Virginia against the exercise by any person 
"of any powers under the authority of any such corporation after is- 
suing of the Governor's proclamation" of delinquency in payment of 
license tax. But it seems clear that this statute was not intended to 
interfère with the right to sue an expired or dissolved corporation, 
which was expressly reserved by section 2287 of the Revised Stat- 
utes, nor to prevent appearance on its behalf in such suit. Lumber 
Co. V. Coal Co., 66 W. Va. 696, 703, 66 S. E. 1073. 26 L. R. A. (N. 
S.) 1101; White Mountain Paper Co. v. Morse Co. (C. C. A. Ist 
Cir.) 127 Fed. 643, 645, 62 C. C. A. 369. Indeed, it does not affirma- 
tively appear that the company was actually dissolved prior to the 
appearance in question, which antedates the appointment of receiver 
by the West Virginia court. 

[BJ In support of the objection that the common pleas court had no 
jurisdiction over the subject-matter of the suit in which the receiver 
was appointed, it is urged that the suit, so far as it sought recovery 
of money judgment in Mrs. Frost's favor, was prematurely brought, 
because her demand was not yet due, and that so much of the cause 
of action as related to the appointment of receiver was merely a 
prayer therefor, without any action to which the appointment is an- 
cillary. We are not impressed with thèse propositions. The pétition 
must be considered as a whole. So considered, the proceeding was 
not a mère suit at law by a creditor to collect a debt, nor was it merely 
an application for a naked receivership ; it was essentially an équitable 
proceeding for the combined purpose of impounding the corporate 
assets within the jurisdiction of the court and applying those assets, 
as a trust fund, to the payment of obligations to petitioner, as well 
as to others similarly situated. If the Endowment Company was in 
the insolvent and moribund condition alleged in the pétition, the plain- 
tiff therein was justified in beginning the suit without waiting for 
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the maturing of her debt. Christian v. Mich. Debenture Co., 134 
Mich. 171, 177, 96 N. W. 22. 

It is further urged that, regardless of the nonmaturity of plaintifï's 
claim, she had no right, as a debenture holder, to hâve the affairs of 
the Endowment Company wound up and to interfère with the inter- 
nai management of a foreign corporation. It is enough to say of this 
objection that Mrs. Frost's suit was not instituted for the purpose of 
forfeiting the corporate franchise or of interfering with the' internai 
management of an active corporation. According to the allégations 
of her pétition, the corporation had, to ail intents and purposes, ceased 
to do business; and the court, under its gênerai control over trusts, 
had jurisdiction to grant relief against the corporation upon the same 
terms as against an individual under similar circumstances. Stamm 
V. Northwestern Mutual Benefit Ass'n, 65 Mich. 317, 329, 32 N. W. 
710. The pétition does not, in our opinion, show that plaintifï is in 
equal f ault with défendant as respects the contract and dealings which 
form the basis of her suit. 

[7] The objection is also made that the common pleas court vio- 
lated its local rules, which are said to require notice of application 
for receivership, unless upon the filing of affidavit. The pétition al- 
leged that: 

"If required to give notice herein, défendant will defeat her action by 
further dissipating its assets and trust funds," etc. 

The order appointing the receiver recites a finding that: 

"It would be detrimental to the interests of said creditor and certiflcate 
holders to require notice." 

If, under the circumstances stated, the court disregarded its local 
rule by dispensing with affidavit, from the fact, as alleged, that the 
vérification of the pétition was only on information and belief (as is 
permitted under sections 11351 and 11354 of the General Code of 
Ohio), jurisdiction to appoint the receiver was not thereby lost. The 
dispensing with notice or affidavit on Personal knowledge was matter 
of judicial discrétion, an abuse of which would be reviewable directly, 
but not collaterally. Taylor v. Easton (C. C. A. 8th Cir.) 180 Fed. 
363, 367, 103 C. C. A. 509. 

[8] It is said, however, that the order appointing the receiver did 
not ipso facto put the receiver into possession of the right of action 
on the part of the Endowment Company against the bank and Pic- 
ton, and, further, that suit was not begun upon that claim until after 
appellant had commenced suit on the same cause of action, and against 
the same parties, in the court below. True, there was and could be 
no physical possession by the receiver of the intangible right of action 
mentioned, and a mère constructive possession by the common pleas 
court of property, tangible or intangible, might not exclude an actual 
taking of possession by another court; but this case does not involve 
that proposition. Neither the West Virginia court nor the court be- 
low has had possession of any of the Endowment Company's assets, 
except as the suit against the bank and Picton may involve a construc- 
tive possession of that right of action. The company's business seems 
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to have been largely at least conducted in Ohio. Ail its officers, di- 
rectors and stockholders lived in Cincinnati, except its président, who 
lived across the river at Covington, and who had an office in Cincin- 
nati; and it is admitted that the compâny had more than 100 rési- 
dent certificate holders in Ohio. It does not affirmatively appear that 
it had an actual place of business elsewhere than in that state; com- 
plainant contenting himself upon the hearing below with a bare gên- 
erai déniai of defendant's assertion that the company "had no other 
office and transacted no business elsewhere than at said company's 
office àt Cincinnati, Ohio." 

In our opinion, the assumption by the common pleas court of juris- 
dictional authority over ail the assets, tangible and intangible, of the 
Endowment Company within the jurisdiction of the court, coupled 
with an actual possession, through its receiver, of ail the tangible as- 
sets within such jurisdiction, and, so far as appears, ail such assets 
anywhere existing, carried with it the right to control the intangible 
right of action of the Endowment Company, maintaining its office 
within the jurisdiction of the court, against parties, one of whom re- 
sided within such jurisdiction (the other having his place of business 
therein), and upon a cause of action arising within such jurisdiction, 
for the alleged diversion of the trust fund referred to in the pétition 
for receivership, invoked for its protection. See Porter v. Sabin, su- 
pra, 149 U. S. at page 480, 13 Sup. Ct. 1008, 37 L. Ed. 815 ; Palmer 
V. Texas, supra, 212 U. S. at page 129, 29 Sup. Ct. 230, 53 L. Ed. 
435, and cases there cited. If this is so, surely jurisdiction once so 
obtained was not lost because, through a race of diligence, the receiver 
appointed by the West Virginia court was able to bring suit in the 
court below before the receiver appointed by the common pleas court 
could, in view of the delays occasioned by the Endowment Company's 
opposition to the maintenance of the receivership in that court, bring 
his action in the state court. 

Other objections are made to the jurisdiction in the common pleas 
court to appoint a receiver. We have considered them ail, and are 
satisfied they are without merit. Thèse views make it unnecessary to 
consider whether appellant is, as he claims, the statutory receiver of, 
and successor to, the Endowment Company (rather than a mère chan- 
cery receiver), and so entitled to sue in the court below; for if ap- 
pellant has, since the acquirement of jurisdiction by the common 
pleas court over the Endowment Company, succeeded to the rights 
of that company, he is, with the corporation he so represents, equally 
affected by such jurisdiction. 

In our opinion, the court below rightly sustained the pleas of the 
appellees, and its decree is accordingly affirmed, with costs. 
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PBTERS V. McLARBN et al. 

(Circuit Court of Appeals, Slxth Circuit. October 10, 1914.) 

No. 263a 

1. Tbusts (§ 41») — Suit to Establish — Bubden and Measuee of Pboof. 

The burden rests on one asserting that a trust was created by a deed,. 
either express or implied, to prove its existence by clear and satisfac- 
tory évidence. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. § 60 ; Dec. Dig. 
î 41.»1 

2. Deeds (§ 25*) — QuiTCLAiM — Effect as Conveyance. 

A quitclaim deed Is as efCective to convey whatever tltle or Interest the 
grantor had In the property as a deed In the form of a grant, bargaiu, 
and sale. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. § 49; Dec. Dlg. 
S 25.*] 

8. Deeds (§ 95*) — Construction — Ettect of Pkbamble. 

If the dispositive or operative portions of a deed are ambiguous and 
difflcult of interprétation, resort may be had to a preamble to show the 
intention of the grantor, but not to create a doubt or uneertainty vsfhlch 
otherwise does not exlst, for If the deed exclusive of the preamble, Is 
clear and unambi'guous, the preamble does not control. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 238, 241-254 ; Dec. 
Dlg. § 95.*] 

4. Evidence (§ 419*) — Extbinsio Evidence. 

The preamble to a deed Is explanatory of the reasons for the maklng 
of the deed, but not necessarlly of ail of them ; and If there were reasons 
and considérations for its exécution other than those expressed In the 
preamble, tl^e party whose Interest requires proof of the same may, under 
proper circumstances, show what they are. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1912-1928; 
Dec. Dlg. § 419.*] 

5. Deeds (§ 93*) — Constbuction. 

A court of equity looks at the real object of a deed and the Intention 
of the parties, and will compel the fulfiUment of both, and. If possible, 
their intention will be gathered from the whole instrument. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 231, 232; Dec. 
Dlg. § 93.*] 

6. Evidence (§ 448*) — Extrinsio Evidence. 

If the intention of the parties to a deed Is plain, paroi évidence Is not 
admissible to prove an intention différent from the terms of the deed; 
but, if there is an élément of uneertainty, paroi évidence, the admissions 
of the parties, and other extraneous circumstances may be proved to as- 
certain ils true meaning. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2066-2082, 
2084 ; Dec. Dig. § 448.*] 

7. Deeds (§ 93*) — Construction — Eules Govebninq — Intention oï Parties. 

When the Intention Is manifest, it will control in the construction of a 
deed, wlthout i-egard to technlcal rules of construction. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 231, 232; Dec. 
Dig. § 93.*] 

8. Pabtnebship (§ 183*) — Trusts (§ 25*) — Insolvenct — Conveyance of In- 

terest BY One Pabtnkb to Anotheb — Constbuction of Deed. 

An insolvent partnership made an assignment for the benefit of its cred- 
itors. One of the partners was in poor health, unable to attend to busi- 
ness, and dled soon afterwards. He had a Personal estate, large life In- 
surance, the greater part of which under the statute of the state could be 

•For other cases see same toplc & S numbbb ta Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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reached by creditors, and the partnership had also glven to hls wile a 
preferenlial mortgage of doubtful validlty. He deslred to protect him- 
self and hls estate In such matters as far as possible, and it was apparent 
that tbe property of the partnership, If sold, would pay but a small per- 
centage of the indebtedness. In such circumstances he executed a qult- 
clalm deed to ail of the property, assets, and good wlll of the flrm to his 
partner, conditioned that the latter sbould obtaln the consent of not less 
than 87 per cent, of the creditors to a composition, and carry out such 
composition ; otberwise, the deed to be void at the grantor's élection. . 
The partner effeeted and carried out the composition and the deed was 
recorded. Eeld, that its effect was to end the partnership and to convey 
absolutely and without any resulting trust ail of the grantor's interest In 
the partnership property. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. §§ 312, 319- 
336, 348; Dec. Dig. § 183;* Trusts, Cent. Dig. §§ 34-37; Dec. Dig. § 25.*] 

9. Evidence (| 419*) — Proof or Considération. 

The real considération for a deed, although différent from the nominal 
considération expressed, may be shown, if it Is not Inconsistent with that 
named. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 1912-1928; Dec. 
Dig. § 419.*] 

Appeal from the District Court of the United States for the Eastem 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in equity by Caroline L,. Peters, as administratrix de bonis non 
with the will annexed of the estate of George M. Peters, deceased, 
against Daniel McLaren, receiver of the Columbus Buggy Company, 
.Valentine & Co., and the Columbus Buggy Company. Decree for de- 
fendants, and complainant appeals. Affirmed. 

D. F. Pugh and L. R. Pugh, both of Columbus, Ohio, for appellant. 
J. E. Todd and A. T. Seymour, both of Columbus, Ohio, for ap- 

pellees. 

Bef ore WARRINGTON and DENISON, Circuit Judges, and TUT- 
TLE, District Judge. 

PER CURIAM. At the suit of Valentine & Co. against the Colum- 
bus Buggy Company, Daniel McLaren was appointed receiver of the 
Columbus Buggy Company, and appellant by intervention sought to 
recover the property in the hands of the receiver, claiming that such 
property was a trust fund belonging to appellant because of a partner- 
ship contract between appellant's testator and one Clinton D. Firestone, 
and because of the particular manner in which certain of the part- 
nership property passed to the Columbus Buggy Company, a corpo- 
ration in which Firestone was the controUing stockholder. Two 
grounds of défense were urged : (1) That the trust claimed by appel- 
lant did not exist; and (2) that in any event appellant through her 
own conduct was estopped from making such claim. In the District 
Court Judge Sater sustained the appellees on both défenses. We ap- 
prove of those portions of Judge Sater's opinion which are printed 
below. 

The decree is affirmed, with costs. 

SATER, District Judge. On June 29, 1882, George M. Peters (herelnafter 
designated at Peters), Oscar G. Peters, and Clinton D. Firestone (herelnafter 

^ — ■ * ____^ 

'For otlier cases see same toplc & S numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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called rirestone), entered Into articles ot copartnershlp to conduct the busi- 
ness oï manufacturlng and selUng carriages, buggies, and dashes under the 
name of the Columbus Buggy Company and Peters Dash Company of Colum- 
bus, Ohio. * • * On November 9, 1894, Oscar G. Peters dled. His inter- 
est was withdrawn from the business, and his estate settled but not whoUy 
released from the partnersMp debts. The articles of copartnershlp, as orlg- 
Inally drawn, remalnéd In force excepting in so far as afCected by his death. 
The extinguishment of his Interest left Firestone and Peters as equal partners 
in and owners of the business. On August 1, 1898, * * * the partnership 
made an assignment under the (Ohio) state statute in trust for the beneflt of 
its credltors. * * * Its liabilitles at that tlme were about $1,250,000. Prior 
to the exécution and filing of the deed of assignment the partnership * * * 
gave certain préférences, one of which was, at Peters' instance, in the form 
of a chattel mortgage for thirty or more thousand dollars, to Mrs. Peters on 
property In Kansas City, Mo. * • • Peters had an indlvidual estate out- 
side of his partnership belonglngs. He also had llfe Insurance of some Im- 
portance, the amount of which was from $60,000 to $75,000. A composition 
wlth credltors was suggested, at thelr flrst meeting, which was held * » « 
in October or November, 1890. Peters had become serlously 111, and on his 
account the meeting had been deferred. He was, however, présent, although 
a very sick man. A credltors' commlttee was appolnted to work out a com- 
position. A prellminary meeting of the commlttee was held, at which Peters 
and ail others présent were of the opinion that if the partnership estate vras 
converted into money It would yleld but a small dlvldend to the credltors, 
that some arrangement ought to be made to continue the business, and that 
Firestone should get his resources together and make some sort of a proposi- 
tion wlth that end In vlew. Peters' health was such that he was at the ofSce 
and around but a few days only after such meeting. Firestone and the cred- 
ltors' commlttee agreed upon a composition proposai, after which he devoted 
himself almost excluslvely to its accomplishment untll it was flnally wrought 
out Both Peters and the credltors looked to Firestone to bring about that 
resuit. Peters desired to proteet his indlvidual estate, his llfe Insurance, and 
his wife's preferential mortgage. * * * To efCectuate the settlement and 
accompllsh the désire of credltors and of both Peters and Firestone, Peters on 
December 16, 1896, executed and delivered to Firestone the qultclalm deed 
whose import is the subject of this controversy. As it embodled agreements 
as to certain matters to be done by each of the parties, it was executed and 
acknowledged by both grantor and grantee. The préparation and considéra- 
tion of the deed extended through some weeks. * • * The deed was exe- 
cuted at the Peters résidence, he then being confined to his bed. * * * The 
deed was fuUy read to Peters and its purport explained to him, although he 
had prior knowledge of it and its contents, and on two or three occasions he 
tnterrupted the reading to ask an explanation as to the légal efliect of certain 
provisions, his counsel responding to his inquirles. * • * 

The foUowing is a copy of the instrument in question omlttlng the aeknowl- 
edgment: 

"Whereas, on the flrst day of August, 1896, George M. Peters and Clinton D. 
Firestone, partners as the Columbus Buggy Company and Peters Dash Com- 
pany, made, executed, and delivered a certain deed of assignment, and thereby 
transferred and conveyed to William A. Mlles and John M. Thomas, thelr 
Buccessors and asslçns forever, In trust for the beneflt of ail credltors, ail the 
real and Personal property and assets of the sald partnership, wherever the 
same might be sltuated or located, which sald deed of assignment was duly 
flled on sald day in the probate court of Franklin county, Ohio, as will more 
fully appear, référence being had to sald deed and the records of sald court, 
and which sald assignment so made is now pending in sald probate court of 
Franklin county, Ohio ; and 

"Whereas, it is désirable that a proposition to compromise, settle, and liq- 
uldate the debts and obligations of sald partnership and the claims and de- 
mands against sald assigned estate should be made by one or both of said 
partners ; and, 

"Whereas, for the j)urpose of enabllng Clinton D. Firestone to make an 
offer of compromise, liquidation, and settlement to the credltors of sald part- 
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nershlp, the sald George M. Peters Is ready and wllUng to rellnqulsh ail his 
riglit, title, estate, and interest in sald partnership property and assets and 
In the business of said partnership, including the good will thereof and ail 
the estate, right, title, and interest reserved to hlm in said deed of assign- 
ment: 

"Now, thèse présents wltnesseth: That I, George M. Peters, of Columbus, 
Ohio, in considération of one dollar ($1.00) to me paid by Clinton D. Flre- 
stone, the receipt of which is hereby acknowledged, and in considération of 
the covenants, agreements, and conditions hereinafter contained and set forth 
to be kept, observed, and performed by the said Clinton D. Pirestone, hâve 
covenanted and agreed to, and do hereby, remise, release, relinquish, and for- 
ever qultclaim to the said Clinton D. Flrestone, his heirs and asslgns fore ver, 
ail my right, title, estate, interest, claim, and demand of, in, and to ail and 
singular the lands, tenements, appurtenances, fixtures, machinery, goods, chat- 
tels stock, wares, merehandise, patents, tools, appliances, apparatus, patterns, 
franchises, leases, promlssory notes, crédits, choses in action, évidences of 
debt, claims, and demands, and ail the real and personal property and assets 
of said partnership. including the right to use said partnership name, and 
the good will of said business, of whatsoever kind or description, and where- 
soever the same may be situated or located. To hâve and to hold unto the 
sald Clinton D. Flrestone, his heirs and asslgns forever, each and every item, 
pièce, and pareel of sald above-mentloned property, with ail the privilèges 
and appurtenances thereof or thereunto belonglng, provlded, nevertheless, and 
thèse présents are upon this express condition: That the sald C. D. Flrestone 
has agreed and does hereby agrée to use his best efforts and to endeavor to 
obtain the assent and acceptance of the offer of compromise, settlement, and 
liquidation so to be made by hlm, by each and ail of the creditors of the said 
partnership. Now, if the said Clinton D. Flrestone shall not obtain the as- 
sent or acceptance of sald offer of compromise and settlement by eighty-seven 
(87%) per cent, of ail the creditors of said partnership in amount, then thls 
release, transfer, qultclaim, and instrument shall be void. If the said George 
M. Peters, or his executors or administrators so elect; otherwise, to be and 
remain in full force and virtue in law forever. 

"It is expressly understood and agreed by and between the said George M. 
Peters and Clinton D. Flrestone that each of them shall be and remain llable 
to the other for his proportlonate part of any debt now existing agalnst them 
as partners, or any judgment that may be rendered agalnst elther by any 
court of compétent Jurlsdiction upon any debt now existing agalnst them as 
partners, and shall be llable each to the other for their proportlonate part of 
any attorney's fées or court costs incurred in defending any suit that may be 
brought or any debt or obligation now existing agalnst them as partners. 
And on any such debt or claim it is mutually agreed that nelther shall hâve 
the right to confess judgment without the consent of the other, and each of 
them hereby agrées to use ail reasonable efforts to notify the other of any 
and ail sults that may be brought and to défend the same so far as a légal 
défense thereto may exlst. 

"And the sald C. D. Flrestone does further stipulate and agrée for himself 
and for the officers and employés of any new firm or company, into whose 
possession the books and papers heretofore used by the sald partnership may 
go, so far as his control and Influence can requlre, that the sald George M. 
Peters, his executors or administrators, shall hâve his and their earnest 
co-operation and assistance in any litlgation agalnst the said George M. Peters 
or his estate arising ont of said partnership, and it is expressly understood 
that this provision shall be held to Include reasonable tlme, help, and assist- 
ance which the sald George M. Peters or his attorneys, executors, and admin- 
istrators may désire or need In the production, inspection, or explanation of 
the books and papers of said partnership. 

"In witness whereof, the sald George M. Peters and Clinton D. Flrestone 
hâve hereunto set their hands this sixteenth day of December, 1896. 

"George M. Peters, 
'.'Clinton D. Pirestone." 

After the instrument was executed it was duly flled in the recorder's of- 
fice of Franklin county, Ohio, on July 17, 1897. Peters died on January 
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17, 1897. • • • Two administrators wlth the wlU annexed were ap- 
polnted, Mrsf. Peters being named In the wlU as the sole beneflciary. * * * 
The composition whlch Firestone offered to the créditera was 25 per cent. In 
cash or 35 per cent, in notes. Some were unwilling to accept his offer. It 
was found that there was some indebtedness on whlch the estate of Oscar 
G. Peters was stiU liable. * * • To brlng about the composition the 
Oscar G. Peters estate deposited « * • about $10,000 and Mrs. Peters 
about $27,000, to be applled on certain credltors' clalms to get them eut 
of the way, so that they would not fall back on the two Peters estâtes. The 
two Kansas City banks wlth whom'the asslgnors had transacted business 
were embittered by the préférence given to Mrs. Peters, and sharply assailed 
her mortgage as a fraudulent conveyance and wlthout considération. Her 
attorneys concluded, or at least feared, that there was a failure of considéra- 
tion as to some of the notes secured by the mortgage, and that it was talnled 
wlth fraud and might fall as an entlrety. Negotiations resulted, the outcome 
of whlch was that the banks agreed to accept 35 per cent. ofCered by Fire- 
stone, but exacted that Mrs. Peters should pay an additlonal 35 per cent., and 
to this she assented. • ♦ * The composition was efCected, and nelther of 
the Peters estâtes was ever called upon to pay any of the partnershlp debts. 
After it was consummated, for the purpose of lifting the asslgnment, an order 
was prepared and filed on July 17, 1897, In the probate court In the matter of 
the partnershlp asslgnment, whlch order was approved by the assignées, the 
administrators of the Peters estate, • • • Firestone, (Chas. E.) Morris, 
and the State Savings Bank & Trust Company. The order récites, Inter alla, 
the maklng and flllng for record of the deed from Peters to Firestone, the 
compliance of Firestone wlth the conditions thereln made, and that hé "bas 
settled wlth the requlslte number of credltors to make sald deed absolute; 
that sald deed bas become absolute, and the estate conveyed thereby Inde- 
feaslble ;" the appointment of the administrators ; the ownershlp by the State 
Savings Bank & Trust Company or by Chas. E. Morris of ail the clalms due 
and owlng by the partnershlp whlch had been presented to the assignées for 
allowance, exceptlng such as were secured by mortgage or otherwlse; and 
the désire of ail parties appearing and of ail credltors secured and preferred 
that the asslgnment should be dlscontinued and vacated and the property and 
flssets of the assigner be transferred, conveyed, and delivered to Firestone. 
It was therefore ordered that the assignées exécute and dellver to Firestone 
a deed or conveyance for ail of the real estate conveyed to them, and also exé- 
cute and deliver to hlm an asslgnment, transfer, and conveyance of ail of the 
other property of the asslgned estate in thelr possession and that they make 
due return of thelr proceedlng. Thereupon the assignées complled wlth the 
order so made, and on July 20, 1897, thelr action in so dolng was conflrmed 
by the court. * * * 

On July 19, 1898, the administrators filed thelr flrst and final account On 
September 13th following, it was conflrmed, the estate settled, and they and 
thelr bondsmen dlscharged. After the conveyance was made to Firestone 
by the assignée, he took possession of ail the property and effects of the Co- 
lumbus Buggy Company and Peters Dash Company and commenced to operate 
the business. He soon thereafter sold the Dash business. In the year 1900 
the Columbus Buggy Company of New Jersey was duly organlzed and Incor- 
porated under the laws of that state. That corporation purchased from Flre-- 
stone, and he conveyed to It by deed of gênerai warranty, for the named con- 
sidération of $377,475, ail of the real estate owned by hlm which was used 
and had been used by hlm and the partnershlp in the manufacturing busi- 
ness, subject, however, to a mortgage indebtedness of $126,000, wlth accrued 
interest and the unpaid taxes and assessments, ail of whlch liens the corpora- 
tion assumed and agreed to pay. The deed recites that Peters conveyed ail 
of hls interest In the partnershlp property to Firestone by deed dated De- 
cember 16, 1896. Firestone also executed and delivered to the corporation a 
Mil of sale for ail of the property other than the real estate whlch was used 
In connection wlth and arose out of the business whlch he was then and had 
been conductlng. The considération pald for ail of the property transferred 
by him to the corporation was $1, 1,000 shares of 7 per cent, preferred stock, 
and 6,990 shares of common stock, ail of the face value of $100 per share. 



PETERS V. M'lAEEN 415 

Ten addltlonal shares were outstandlng, 8 of which were held by Charles E. 
Firestone. Klng and Parker each held one share, Parker's subsequently be- 
Ing transferred to Firestone. On October 18, 1902, the corporation conveyed 
a part of the North Hlgh real estate for the sum of $125,000, subject to a 
$40,000 mortgage, taxes, and assessments, to the Mercantile Building Company. 

In .Tanuary, 1904, the Columbns Buggy Company of Otiio was duly organlzed 
and incorporated, and purchased ail of the property of the New Jersey cor- 
poration of whatever klnd, includlng the Dublin avenue real estate, on which 
the factory buildings are located, and which was purchased in 1898 or 1899. 
The property was taken subject to the outstandlng mortgages and other liens ; 
the purchaser also assumlng and agreeing to pay ail of the indebtedness of 
the New Jersey corporation. The considération named In the deed for the 
real estate was $338,000. The total considération for ail of the property 
transferred was $700,000, which was pald by the delivery to such persons as 
the New Jersey corporation should designate of 6,000 shares of common stock 
and 1,000 shares of preferred stock, ail of the face value of $100 per share. 
Of the several holders of common stock are Firestone, over 5,200 shares, Jo- 
seph F. Firestone, about 500 shares, and Oliver H. Perry, 51 shares. Pre- 
ferred stock to the amount of about $132,000 was sold to varions purchasers 
for cash at $100 per share and is still outstandlng. Substantially ail of thèse 
sales were made in 1904. On February 27th of that year, the Buggy Company 
sold * * • the residue of the property which had been owned by the 
partnershlp, lying north of Ohestnut street, for the sum of $130,000. • • « 
In November, 1902, the Mercantile Building Company filed a suit in the court 
of common pleas of Franklin county, Ohio, against Caroline L». Peters, to quiet 
title to the premises which it had purchased as above mentioned, alleging that 
she àsserted an interest in a portion of such real estate adverse to it, as It 
was informed, in the nature of a dower interest. She answered, claiming a 
dower interest, and asked that it be assigned to her, and for other équitable 
relief. On or about November 30, 1906, she commenced an action in the Frank- 
lin county court against Firestone. * * * He answered, and on the évi- 
dence and agreed statement of facts Judge Blgger held on December 1, 1906, 
that the deed in question was a deed of trust, and that Firestone should ac- 
couut, and ordered the évidence to be taken and reported to the court An 
appeal was prosecuted to the state circuit court and dismissed, for the reason 
that the order of the common pleas court was not final. The case stands on 
a référence. After the receiver was appointed in this court for the Columbus 
Buggy Company, the bulk of its property was sold on May 14, 1913, to a cred- 
Itors' coihmittee for $310,000. It Is thought that perhaps $40,000 addltlonal 
will be realized. The debts aggregated about $660,000. * * • On May 
31, 1913, Mrs. Peters, as admlnistratrix de bonis non with the will annexed, 
intervened, asking that no distribution of the assets of the défendant company 
be made until her rights are determined, asserting that the property to the 
estent of her interest in the George M. Peters estate was held In trust, and 
praying that a trust be declared and an aceounting be ordered. To this the 
receiver answered. * * * Mrs. Peters did not keep track of the business 
of the Columbus Buggy Company, but knew that It was operating, and that 
its stock was listed on the market and offered for sale to raise money. * * * 
She gave the rnatter no considération, because she was not interested in it. 
After Firestone sollcited a quitclaim deed from her for the Mercantile Build- 
ing Company, which desired to borrow money on its property, she "decided 
to make some investigation," and * • • has since contlnually been repre- 
sented by counsel, who knew of the corporate character of the Buggy Com- 
pany. * • • The New Jersey and Ohio corporations above mentioned 
caused their respective deeds to be recorded with becoming promptness in 
Franklin county, Ohio, and made the annual reports required by law to the 
proper state offleers. Purchasers for the preferred stock of the Ohio corpora- 
tion were solicited by publication in the local press and by a wldely dis- 
tributed clrcular to ail parties with whom the company was dealing, so'me of 
whom are now its créditons. That such stock was on the market was com- 
municated to * • * commercial agencies and was the subject of com- 
ment in trade journals. The sales made were actual. * » • 

[1] The prlmary question for décision Is: Did the deed from Peters to Fire- 
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stone create a trust? It Is not charged that there was fraud In securing It 
or the order of the probate court. * * * If there be a trust, either express 
or impUed, the burden is on the intervener to prove Its existence by elear 
and satisfactory évidence. Shepard v. Pratt, 32 lowa, 296; 13 Eney. Bv. 
115 ; McKeown v. McKeown, 33 N. J. Eq. 384 ; Parker v. Snyder, 31 N. J. Eq. 
164 ; "Stall v. Cincinnati, 16 Ohio St. 170 ; Eyan v. O'Oonnor, 41 Ohlo St. 368, 
372 ; Russell v. Bruer, 64 Ohio St. 1, 5, 59 N. E. 740. If the case be a doiibt- 
ful one, the deed will be construed in favor of the grantee (Bender v. From- 
berger, 4 Dali. [Pa.] 436, 440, 1 L. Ed. 898), and most strongly against the 
grantor (Potter v. Burton, 15 Ohio, 196, 199; 4 Ency. Dig. Ohio Rep. 798). 

[2] A valld argument cannot be based on the faet that the deed does not 
recite â grant, bargaln, and sale, but merely remises, releases, rellnquishes, 
and forever quitclaims the property thereln described. A deed in the form 
of the one under considération is as efCectual to divest and transfer a complète 
title as any other form of conveyance. In Moelle v. Sherwood, 148 U. S. 21, 
29, 13 Sup. et. 426, 429 (37 L. Ed. 350), Mr. Justice Fleld said: "There is in 
this eountry no différence in their efflciency and operative force between con- 
veyances In the form of release and quitclaim and those in the form of grant, 
bargain, and sale. If the grantor In either case at the time of the exécution 
of his deed possesses any clalm to or interest in the property, it passes to the 
grantee. In the one case, that of bargain and sale, he impliedly asserts the 
possession of a clalm to or interest in the property, for it is the property it- 
self which he sells and undertakes to convey. In the other case, that of quit- 
claim, the grantor affirms nothing as to the ownership and undertakes only a 
release of any claim to or interest in the premises which he may possess with- 
out asserting the ownership of either." See, also, U. S. v. Californla, etc., 
Land Co., 148 U. S. 31, 46, 13 Sup. Ct. 458, 37 L. Ed. 354 ; McDonald v. Beld- 
ing, 145 U. S. 492, 12 Sup. Ct. 892, 36 L. Ed. 788 ; Van Rensselaer v. Kearney, 
11 How. 297, 322, 13 L. Ed. 703 ; Hall's Lessee v. Ashby, 9 Ohlo, 96, 34 Am. 
Dec. 424; Garlick v. Railway Co., 67 Ohio St. 223, 65 N. E. 896; Devlin on 
Deeds (3d Ed.) § 27; 7 Words and Phrases Judic. Def. 6076; 13 Cyc 524, 
525, 652 ; Boynton v. Haggart, 120 Fed. 819, 823, 57 C. C. A. 301. 

E3, 4] The deed bas a preamble or introduetory portion. 22 Am. & Bng. 
Ency. Law, 1161. Mrs. Peters seeks the intention of the parties to the deed 
malnly in its preamble ; the receiver looks mainly to the body of the deed, 
and sees no inconsistency therewith in the preamble. The same rule must 
obtaln in the treatment of the preamble to a deed, which is but a contract 
(Wierengo v. Insurance Co., 98 Mich. 621, 627, 57 N. W. 833), as to the pre- 
amble of a statute. The preamble Is explanatory of the reasons for the mak- 
Ing of the deed, but not necessarily of ail of them. It is declaratory of the 
Intention of the parties, but not necessarily of ail of their intentions. If the 
dispositive or operative portions of the deed are amblguous and difficult of 
interprétation, resort may be had to the preamble to show the intention of 
the grantor, but not to create a doubt or uncertalnty which otherwise does not 
exist, for if the deed, exclusive of the preamble, be clear and unambiguous, 
the preamble does not control. Walsh v. Trevanion, 15 Q. B. 733, 751 ; Bailey 
V. I/loyd, 5 Russ. 330, 344 ; Townsend v. State, 147 Ind. 624, 636, 47 N. E. 19, 
37 L. R. A. 294, 62 Am. St. Rep. 477, 485 ; Ooverdale v. Edwards, 155 Ind. 
374, 382, 58 N. E. 495 ; Lloyd v. Urison, 2 N. J. Law, 212, 224, 225 ; James v. 
Dubois, 16 N. J. Law, 285, 294 ; Jones, Real Property, §§ 246, 249, 250 ; Ab- 
bott's Law Dict. ; Bouvier's Law Dict. If there were reasons and considéra- 
tions for the exécution of the deed other than those expressed in the preamble, 
the party whose interest requires proof of the same may, under proper cir- 
cumstances, show what they were. Lloyd v. Urison, 2 N. J. Law, 226 ; Bou- 
vier's Law Dict ; Steele v. Worthington, 2 Ohio, 182. 

[5, 6] A court of equity looks at the real object of a deed and the intention 
of the parties and will compel the fulflUment of both. Hughes v. Edwards, 
9 Wheat. 489, 494, 6 L. Ed. 142. Il possible, their intention will be gathered 
from the whole instrument. Martin v. Jones, 62 Ohio St. 519, 525, 57 N. E. 
238 ; Williams v. Paine, 169 U. S. 55, 76, 18 Sup. Ct. 279, 42 L. Ed. 658. If 
their intention is plain, paroi évidence is not admissible to prove an inten- 
tion différent from the terms of the deed. Lessee of Barton v. Heirs of Mor- 
ris, 15 Ohio, 408, 424 ; Hubbird v. Goin, 137 Fed. 822, 70 C. G. A. 320 (C. C. A. 
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8). But when a deed possesses an élément of uncertalnty, ' paroi évidence, 
the admissions of the parties, and other extraneous circumstances, may be 
proved to ascertain its true meaning. McAfferty v. Conover, 7 Ohio St. 99, 
104, 70 Am. Dec. 57 ; Reed v. Proprietors, etc., 8 How. 274, 288; 289, 12 L. Ed. 
1077 ; Gill V. netcher, 74 OUo St. 295, 304, 78 N. E. 433, 113 Am. St. Eep. 
962. » * * 

[7] The issues tendered as to the Intentions of the parties, the considéra- 
tions for the deed and estoppel, make the case a proper one for the admission 
of paroi évidence to show the intent and ail of the intent of the parties, and 
the part played, the conduct, and the acts performed by Mrs. Peters, both be- 
fore and after the exécution of the deed. The whole and aetual considération 
for the conveyance may also be shown, so long as it does not contradict, or 
change the effect or légal opération of, the deed. The court may therefore 
plant itself in the place of the grantor for the purpose of discovering his in' 
tentlon, and then, in view of ail the facts and circumstances surrounding him 
at the time of the exécution of the instrument, consider how the terms of the 
deed may affect the subject-matter. When the intention la manifest, it will 
control In the construction of the deed without regard to technical rules of 
construction. Prentice v. Duluth Storage & Forwarding Co., 58 Fed. 437, 443, 

7 C. C. A. 293 (C. 0. A. 8) ; Atkinson v. Baden, 1 Ohio ar. Ct B. 537, 540; 
KIrby v. Brownlee, 13 Ohio Cir. Ot. R. 86, 89 (affirmed Kirby v. Bowdle, 55 
Ohio St. 676, 48 N. E. 1114, without report) ; Gunn v. Black, 60 Fed. 151, 158, 

8 G. C. A. 534 (C. C. A. 8) ; Brown v. Cranberry Iron & Goal Go., 59 Fed. 
(G. G.) 434, 438. * • • 

[8] In the light of the surrounding circumstances, the conclusion to be 
reached is plain. Peters shared with the creditors and others concerned the 
belief that the assigned property, if sold, would pay but a small percentage 
df the partnership debts. His Individual estate would then be called upon to 
respond. Under the Ohio statute, the creditors might reach. In part at least, 
his llfe insurance, even If made payable to some member or members of his 
family. If it was made payable to his estate, they could reach substantlally 
the whole of it. He had forced the exécution and delivery of a preferential 
mortgage of doubtful valldity in favor of his wife. He desired protection In 
thèse three respects. He was In 111 health — near, as it proved, to death. He 
was physically unable to protect the interests of himself and wife, a faot 
recognlzed by himself and ail others concerned. He was compelled to com- 
municate with his eounsel through intermediarles — his wife and son. There 
was but one way in which the protection he desired could be obtained, and 
that was by a composition. There was confessedly but one man that could 
effect a composition and continue the business, and that was Firestone. The 
latter desired to remain in business. Peters was not thinking of such. He, 
as well as the creditors, tumed to Firestone for relief. The latter was willing 
to undertake the task of working out a composition which would shield l'e- 
ters, but he was to be made the sole owner of the partnership assets. It was 
not unnatural that he should not tvish an invalld, or. In case of Peters' death, 
an estate, as a partner. The inference must be that, if he made a composi- 
tion, he would not be in a finaneial position to buy the Peters' interest undei 
the terms of the partnership agreement, if it remained In the business, nor, 
in ail probabilities, could Firestone effect an agreement with the creditors, 
unless the absolute control and ownership of the property were vested In him 
immediately, or at such reasonable future time as would enable him to put 
Buch arrangement Into effect. The condition of Peters' health was such that 
creditors might well hesitate to settle with a firm, one of whose members wa? 
an invalld, or to deal with an estate in case of Peters' démise. In considéra- 
tion of the protection which Peters would get In the three respects named. If 
Firestone should be able to work out a composition, Peters agreed to convey 
and did convey his interest In the partnership property and business, without 
réservation of any rlght or interest whatsoever. Such was the fully under- 
stood intention of the parties in the exécution and delivery of the deed, and 
when the composition was effected the title vested absolutely and beyond 
recall in Firestone alone. 

It Is urged with much earnestness that, if Peters intended flnally to part 
with his interest in the property, the contraeting parties would not hâve stlp- 

218 F.— 2T * 
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alated that he should remain Uable for his proportlonate share of the debts 
and of ettorney's fées and court costs Ineurred in defendlng any suit that 
might be brought on any exlsting partnershlp debt or obligation, but would 
bave provlded that Firestone should hold him harmless therefrom ; that It Is 
unreasonable that Peters should whoUy release beyond hls control hIs entlre 
Interest In the property, and stlU consent s6 to remaln Uable; and that hls 
agreement to do so Is Inconsistent with any purpose on hls part, other than a 
temporary conveyance to enable Firestone to work out a compromise. A con- 
sidération of thls question involves an interprétation of the deed. The argu- 
ment made Is not convlneing. Thls Is so, whether we Interpret the deed, 
standing alone and from its four corners, or In the llght of the facts and clr- 
cumstances brought upon the record by the wltnesses. It Is also true whether 
the creditors knew or dld not know of Peters' possession of life Insurance 
and an Indlvldual estate. 

The preamble recites that Peters is ready and wilUng to rellnqulsh every 
vestige of estate, rlght, title, and interest in the firm's assets and in ail réser- 
vations in hls favor tn the deed of asslgnment, and also the good wlU of the 
business whlch represented his llfe's work, for the purpose of enabllng, not 
Peters and Firestone acting through the latter, but Hrestone possessed of the 
full title on the fuIflUment of the conditions, to offer a composition to the 
flrm's creditors. The grantlng clause is broader than the preamble, in that 
it récites, not merely a rellnqulshment, but a remlslng, releaslng, rellnquish- 
ing, and forever qaltclaimlng of ail of such property to Firestone, hls heirs 
and asslgns forever~the language employed passlng an estate in fee to the 
real estate and the entlre title as to the Personal property. The condition fol- 
lowing the habendum is that Firestone shall use hls best endeavors to obtaln 
assent to and acceptance of the ofiEer made "by him" — not by Peters and Fire- 
stone, or for them. If Firestone should not secure acceptance to the extent of 
87 per cent., it was then for Peters to elect whether the conveyance should be 
void or not, Firestone was to be the actor. The thought was présent that 
Peters mlght sufEer the conveyance to stand. If less than 87 per cent of the 
creditors came Into the adjustment — ^a thought whlch must hâve been bom 
of the belief of both In the hopeless insolvency of the flrm, and on the part 
of Peters that a composition of less than 87 per cent, would to that extent re- 
lleve both him and hls estate. The paragraph foUowing the recited condition 
and provldlng for Peters' continued llabillty shows that the contracting par- 
ties Intended a severance of their interests and a termlnatlon of thelr part- 
nership ' relation. The first sentence in that paragraph affords protection to 
Firestone. No occasion exlsted for Its Insertion, if the partnershlp relation 
was to continue, for in that event the contlnuance of Peters' llabillty would In 
any event resuit by opération of law; nor if the sentence relates to partner- 
shlp debts only, because the défense of suits afCecting it would belong prl- 
marlly to the assignées. The last sentence of the paragraph imposes a re- 
striction, narrows the powers of the partners, suggests a termlnatlon of their 
prior close relation, a severance of interests, and a fear that one of the par- 
ties mlght act prejudicially, not only to the partnershlp estate, whlch was be- 
yond their immédiate control and insufflclent to satlsfy the creditors' clalma, 
but to the indlvldual estate of the other as well. Thls provision, more Import- 
ant to a sick than an able-bodled man, and such as a person havlng a private 
estate would exact, origlnated wlth Peters> and is a departure from the broad 
powers enjoyed by each partner under the articles of eopartnershlp. The last 
paragraph preceding the wltnessing clause broadly reoognizes an intended 
and complète séparation of the partners' interests and a termlnatlon of the 
partnershlp relation on the fulfiUment of the prlor speclfled condition. It 
contemplâtes the possession of the bocks and papers of the flrm by a "new flrm 
or Company," wlth whlch Peters would not be Identlfied, but wlth whlch Fire- 
stone mlght or mlght not be conhected. Firestone stipulated for hlmself and 
for the oflicers and employés of any such new firm or company so possesslng 
such books and papers, in so far as hls control and Influence could compel, 
that Peters should hâve hls and thelr earnest co-operatlon and assistance in 
any lltlgatlon agalnst Peters or his estate arlslng out of the partnershlp, In- 
cludlng In such co-operation and assistance reasonable tlme, help, and assist- 
ance whlch Peters or his attorney, exécuter, or admlnlstrator mlght désire or 



419 

need for the producHon, inspection, or èxplanatlon of such booKs and papers. 
This paragraph cannot be tortured Into an expression of intent to continue 
the old flrm or Peters' connection wlth such flrm or company. It harmonizes 
with the grantlng clause, and does not conslst wlth any theory other than a 
dissolution of the flrm and an absolute conveyance of JPeters' entlre interest. 
A new firm would be other than the old one. Both could not subslst and 
own the same property. If the word "company" means a "partnership," 
it was nevertheless a new partnership that was contemplated. The use of 
the term "officers" In connection wlth the word "company" necessarlly im- 
plies, however, a corporation, for a partnership has no offlcers. The taklng 
over of the property by a corporation would necessitate the retirement of 
the partnership. The lltigatlon in whlch Flrestone obligated, In so far as 
he could, himself and the offlcers and employés of the new enterprise to asslst, 
was not that agalnst the partnership estate, but agalnst Peters and Peters' in- 
dlvldual estate. The words "arising out of said partnership" do not llmlt the 
immediately preceding words of "his estate," but the precedlng word "lltiga- 
tlon." The lltigatlon agalnst the partnership estate would not be under the 
control of Peters and Flrestone, or elther of them, but of the assignées actlng 
under the direction of the probate court, who had possession of the flrm's 
books and papers. The lltigatlon in whlch Peters would be concemed and 
whlch he could control, and in whlch he sought and was to bave assistance, 
was such as mlght be instltuted agalnst hlm and his private estate, concemlng 
whlch he was sollcitous and for whose protection he bartered away his entlre 
interest in and clalm to the firm's assets. Thls paragraph is wholly unneces- 
sary, if Peters and Flrestone Intended to continue thelr business relations and 
the former to retaln an interest tn the business should a composition be ef- 
fected ; for as a partner Peters would hâve had unrestricted aceess to the 
flrm's books and papers, wlth power to compel the assistance of employés. If 
such an Intention exlsted, the formation of a new flrm would not hâve been 
suggested. It is not contended and there Is nothing in the deed or in the évi- 
dence, if it be consldered, to suggest that Peters ever contemplated the location 
of his Interest in a corporation or a new partnership, should elther be formed 
by Flrestone. The theory of the tntervener's case is that the old partnership 
was to be contlnued, or at least that there was to be no severance except in ac- 
cordance with the articles of copartnershlp. If Peters Intended that any inter- 
est he might bave, real or possible. In the partnership property, should pass 
into a new corporation, then as a stoekholder he would hâve aceess to its books 
and papers without stlpulatlng therefor. Section 3254, R. S. Ohio; Cincin- 
nati Volksblatt Co. v. Hofemeister, 62 Ohio St. 189, 56 N. E. 1033, 48 L. E. A. 
732, 78 Am. St. Rep. 707. He did not expect any estate to arise to him f rom the 
partnership assets, for the reason that (1) he was providlng In the same deed 
for a composition whlch. In the llght of the views expressed at the meeting 
of the credltors' committee, unless we assume that he and Flrestone were 
actlng dlshonestly wlth their credltors, was a reaflirmation that the flrm, as 
matters stood, was Insolvent ; (2) he was selllng outright his entlre interest 
thereln présent and contingent; and (3) he was providlng for protection, as 
far as attainable, for his Indivldual estate only. If, however, Peters was 
selllng outright his entlre Interest in the property, and putting it into Fire- 
stone's power to exercise sole control over it, or to pass it into the hands of 
a new firm or corporation, then the insertion of the paragraph became Im- 
portant, because it embodies provisions such as a prudent man and discerning 
counsel would exact. He had concurred in the vlew expressed at the cred- 
ltors' meeting that the partnership assets were inadéquate to pay the partner- 
ship debts. He knew there was nothing to come from that source, and conse- 
quently no lltigatlon would or could arise concemlng it. If the partnership 
assets were more than sufficient to pay its debts, and if Peters and Flrestone 
were nevertheless seeklng a compromise, they were purposlng a fraud upon 
thelr credltors ; but this is not claimed. Flrestone could not make a disposi- 
tion of the firm's assets, books and papers, unless he owned the tltle outright. 
Full ownershlp was therefore vested In hlm, on the fulflUment of the prlor 
named condition ; but he was obligated, if he sold, so to sell that neither 
Peters nor his indivldual assets should sufEer in lltigatlon brought agalnst him 
or any disadvantage that Flrestone could prevent 
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The credltors had trusted Peters and Firestone In thelr days of prosperity. 
Common honesty exacted that such credltors should be treated falrly by the 
latter In their hour of adversity. That Peters should remain llable for his 
proportlonate share of the debts was an évidence of the flnancially distressed 
partners' good faith, and would necessarily operate as an influential faetor in 
obtaining consents to the proposed adjustment. To hâve stlpulated for Peters' 
release vcould hâve mllitated agalnst a composition — the only means whereby 
Peters and his private estate might escape total or partial depletion. Con- 
sidering the magnitude of the partnership liabillties, it is qulte likely that 
diligent credltors had acqiialnted themselves wlth, at least had acqulred some 
knovvledge of, Peters' indlvidual resources. The credltors' commlttee must 
hâve known the précise situation. Their lawyer had asslsted in preparlng 
the deed. * • * It is neither charged nor intimated that any of thèse 
men acted in bad faith. The existence of Peters' private estate is written 
upon the face of the deed. It Is not a violent presumption that the credltors 
demanded of Firestone, their commlttee, the assignées, and thelr lawyers 
knowledge of ail the property which was liable, primarily and secondarily, to 
the satisfaction of their claims, and a statement of how and by whom the 
future business was to be conducted from whlch Firestone hoped to dérive 
the fnnds which were to meet the notes to be glven In composition. It is un- 
reasonable to suppose that credltors who were shavlng thelr claims to 25 
per cent, or 35 per cent, of their face value would assent to a release of 
Peters. They naturally and rlghtfnlly would try to get as much as under the 
circumstanees they could. If they dld that, Peters' indlvidual estate and life 
Insurance were factors, and the settlement was made wlth référence to them. 
If so, then to the estent that the amount paid in composition was increased 
by a considération of such factors, Firestone by his agreement indirectly obli- 
gated hlmself to relieve, and by his subséquent payment of the partnership 
debts from the business as conducted by him dld individually relieve, Peters 
and his estate. If Firestone effected the composition and contlnued the busi- 
ness as sole owner, he would become, and In fact dld become, in a very prac- 
tîcal and substantial way solely bound for the payment of the debts. If he 
dld not pay them his property would be seized. It would be the most avalla- 
ble asset for thelr satisfaction. If he satisfied them, Peters would be ab- 
solved. * * * Had î'irestone and Peters stlpulated that the former should 
pay ail the debts and relieve the latter therefrom, it would, unless assented to 
by the credltors, hâve been unavalllng beyond the estent of Firestone's indl- 
vidual estate, if he had one, and it is not shovrn that he had such. If the 
composition was made wlth but 87 per cent, of the credltors, Peters would 
hâve been able to satlsfy his proportlonate share of the unpald resldue. 
The reasonable inference is that, if the flrm's assets should be sold and the 
proceeds applied on its debts, the partners could not hâve satisfled in fuU the 
unpald resldue, else the credltors would not hâve accepted in settlement so 
small a percentage. It was polltic and wise that Peters should remain llable 
for his share of the debts. He could well afford to carry that rlsk for the 
moral efCect it would produce. Proof of its wisdom is found in the fact that 
his estate was never called upon to pay even so much as a penny. He was 
physlcally unable to attempt the rescue of the flrm's property, whlch had 
passed beyond his control. In so far as he was concerned, it was wholly lost, 
. and his private estate in danger of loss, perhaps of oblitération. To hâve se- 
cured protection for it and at the same tlme to hâve exacted from Firestone 
the assumption of ail the debts, would hâve been unfair to the latter, a situa- 
tion which it is not reasonable to assume that Firestone would accept, for if 
the composition, when made, was not performed, each would in law stlU re- 
main liable for aU of the flrm's debts. Peters had nothing to give for such 
assumption, if the flrm's estate was sold and applied on its debts, or unless 
such a composition were so made as left some remaining equlty. The estent 
of that equity, if wrought out, was uneertain. He might well surrender his 
chance on that for the chance of savlng his life Insurance and his private es- 
tate, both of which were reallties. It is true that Firestone was liable for 
ail the debts and that it was his duty to satlsfy them. His reward for work- 
ing out the composition was to be the sole ownership of the property. It was 
compétent for Peters to say that he should hâve it • * • I hâve found 
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no anthorlty, and diligent counsel hâve clted none, whlch made it his duty as 
a partner to compromise without compensation the flrm's debts in such a 
way as would indlrectly and yet substantially relleve his business associate's 
private estate from liability by pledglng ail that he himself had, If he had 
anything, and that he might thereafter acquire, to satisfy them. 

It is the aim of the courts to préserve, not to destroy. They should be 
astute to flnd means to make acts effectuai, according to the honest intent of 
the parties. Kelly v. Calhoun, 95 U. S. 710, 713, 24 !.. Ed. 544. That con- 
struction will always be adopted which wUl accomplish the object for which 
the instrument was executed. Hubbird v. Goin, 137 Fed. 822, 830, 70 0. C. 
A. 320 (C. C. A. 8). 

[9] It thus appears that the whole of the intention of the parties was not 
expressed in either the preamble or the operative parts o£ the deed, and that 
the dispositive portion of the deed is the more comprehensive in thèse re- 
spects. It is also as much broader as a conveyance in fee is broader than a 
relinquishment, and the operative portion of the deed must therefore control, 
and not the preamble, to which, îq the light of the authorities heretofore men- 
tioned and Warvelle on Vendors, §§• 129, 357, Walker v. Tucker, 70 111. 527, 
536, 537, Clark v. Post, 113 N. T. 17, 25, 20 N. E. 573, and Norton on Deeds, 
. chapter 11, an undue and mistakefi importance is attached. It was i)ermissible 
to the creditors to rebut the averment of want of considération by proof of 
the real one. Jenkins v. Pye, 12 Pet. 241, 253, 9 L. Ed. 1070. In view of Mr. 
Justice Miller's language in Hitz v. Nat. Met. Bank, 111 U. S. 722, 727, 4 Sup. 
et. 613, 28 L. Ed. 577, we need not deeply concem ourselves whether the 
$1 named in the deed was paid or not. A différent considération from that 
expressed may be shown, if, as in this case, it is not inconsistent with or ré- 
pugnant to that named in the deed. Grèves v. Grèves, 65 Ohio St. 442, 449, 
62 N. E. 1044 ; Vail v. McMillan, 17 Ohio St. 617, 623 ; Eichardson v. Traver, 
112 U. S. 423, 431, 5 Sup. Ct. 201, 28 L. Ed. 804. * • * 

The common pleas court held that a trust existed in favor of the Peters es- 
ta te. and referred the case to a master eommissioner to take, state, and re- 
port to the court an account between Pirestone and Mrs. Peters for the court's 
further action. E'irestone appealed to the circuit court. His appeal was dis- 
missed, in harmony with the prior ruling of that court in another case here- 
after to be noticed, on the ground that the trial court's order was interlocu- 
tory and not final. This accords with the ruling of the Suprême Court in 
the unreported case of McManigal v. Columbus & Hocking Coal & Iron Go., 
79 Ohio St. 432, 87 N. E. 1138, No. 10997, which reached that court from the 
above-mentioned circuit court. From a Personal examination of the file pa- 
pers it appears that the trial court held McManigal to be a trustée who had 
violated his trust, and that he had diverted profits and appropriated them to 
his own use. As in this case, an accounting was ordered. The circuit court 
dismissed the appeal taken to the trial court's order as interlocutory. That 
précise ruling was assigned as error, and the décision of the Suprême Court 
aflirming the dlsmissal by the circuit court was based on the error so as- 
signed, as will appear from the entry on its journal No. 22, page 442. » * • 

The order made by the common pleas court is therefore not final, nor is it 
binding on this court. The issue of estoppel was not before that court, nor 
was the évidence otherwise so ample. But, were thèse matters absent, my 
views as to the degree of importance to be attached to the preamble and as to 
the interprétation of the residue of the deed are so différent from those ex- 
pressed by that court that, notwithstanding my great déférence for its judg- 
ment and my désire to avoid a confllct of décision, I should be not able to con- 
cur in its conclusions. 

If what Peters conveyed was the thing of value now asserted, and if there 
was présent a purpose to préserve it for the benefit of himself or his estate, 
or both, there would hâve been, in view of the mature délibération attendant 
on the préparation and exécution of the deed, some apt expression indicative 
of that Intent, nor would there subsequently bave been a long-continued and 
uuequivocal line of conduct inconsistent with any theory other than the cloth- 
iug of Firestone with the exclusive ownership of such property. The deed 
did not create a trust. It made Firestone the sole and absolute owner of ail 
the property descrihed in it The intervener, by her acts and couduct prior 
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and subséquent to the exécution and deliyery of the deed, so nnderstood It, 
aad recognized Firestone as the exclusive owner of the flrm assets. She Is 
not entltled to an accounting, or to share in the distribution of the defend- 
aut's assets. 
Her intervening pétition is dismissed, at her costs. 



BRANDT y. MAYHBW et ux.t 
In re MAYHBW. 
(Circuit Court of Appeals, Nlnth Circuit. October 13, 1914.) 
No. 2421. 

1. BANKBtiPTCT (§ 399») — Exemptions — Homestead — State Law — Failtjek 

TO Designate. 

A bankrupt is not precluded from clalming a homestead as exempt 
from the opération of the bankruptcy law merely because, prior to the 
adjudication, he had falled to designate a homestead as required by the 
laws of the state, provided he proceed under the state law to i)€rfect his 
rigiit within a reasonable time after clalming it 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §| 657, 669; 
Dec. Dig. § 399.*] 

2. Bankbuptct (§ 400*) — Homestead — Claim — Time — Piling Soheduijîs. 

Where an adjudication of bankruptcy was entered October 8, 1912, but 
the schedules were not flled until February 17, 1913, the rlght of the 
bankrupt to file the schedules at that time not havlng been questioned, 
his claim of a homestead exemption in his schedules, as he was permit- 
ted by law to do, was in time. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. § 400.*] 

3. Bankruptcy (§ 400*) — Exemptions — Homestead — Declaeation — Piling 

BY WlFE. 

Where, after a bankrupt and his wife had made a gênerai assignment 
for the beneflt of creditors, ineluding real property on which they were 
living, a pétition in involuntary bankruptcy was flled and the husband 
adjudged a bankrupt, whereupon the wife reeorded a déclaration of home- 
stead on the real property, as she was authorized to do by the state law, 
she was entltled to claim the property as exempt in the bankruptcy pro- 
ceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §| 670-675; 
Dec. Dig. § 400.*] 

4. Bankeuptcy (§ 395*) — Bankruptcy Aot — Amendment — Effect — Exemp- 

tions. 

Bankr. Act July 1, 1898, c. 541, 30 Stat 557, § 47a (2), as amended by 
Âct Cong. June 25, 1910, c. 412, § 8, 36 Stat 840 (U. S. Comp. St. 1913, § 
9631), providing that trustées in bankruptcy as to ail property in the 
custody of the bankruptcy court shall be deemed vested wlth ail the 
rights, remédies, and powers of a créditer holding a lien by légal or équi- 
table proceedings thereon, and as to ail property not in the cùstody of 
the bankruptcy court shall be deemed vested with ail the rights, remé- 
dies, and powers of a judgment créditer holding an exécution duly re- 
turned unsatisfied, did not affect section 6, providing for the allowance to 
bankrupts of the exemptions prescribed by state laws, nor change the 
bankrupt's right to exemptions, but was merely intended to render inef- 
fective secret or unrecorded liens, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 658; Dec. 
Dig. § 395.*] 

•For other cases see same topic & S ntjmber In Dec. & Am. DIga. 1907 to date, & Rep'r Indexas 
t Rehearing denled November 17, 1914. 
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6. Bankettptcy (I 399*) — Exemptions — ^Homestead — Cohvetance fok Benk- 

EIT OF CBEDITOBS. 

Wtiere a bankrupt and hls wlCe made a gênerai assignment of ail of 
thelr property, including the real property on which they were livlng, for 
the benefit of ail o£ their creditors, without préférence, fraud, or conceal- 
ment, and sueh act constituted an act of bankruptcy, for whlcb the hus- 
band was subsequently adjudged a bankrupt, the conveyance dld net pre- 
clude him from claimlng a homestead exemption. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dlg. §§ 657, 669; 
Dec. Dlg. § 399.*] 

Ross, Circuit Judge, dlssenting. 

Pétition for Revision of Order of the District Court of the United 
States for the First Division of the Northern District of California. 

In Bankruptcy. In the matter of bankruptcy proceedings of F. S. 
Mayhew. On pétition to review an order allowing homestead ex- 
emption to the bankrupt and his wife, to which Arthur H. Brandt, the 
bankrupt's trustée, filed objections. Affirmed. 

On Aprll 18, 1912, F. S. Mayhew and his wlfe made a gênerai assignment 
to one Wayman, for the beneflt of ail of Mayhew's creditors. A part of the 
real property conveyed was that upon which the assignors had been living. 
On August 17, 1912, a pétition in involuntary bankruptcy wa* flled against 
Mayhew ; the act of bankruptcy charged being the, conveyance to Wayman 
above mentioned. On October 8th Mayhew was duly adjudged a bankrupt. 
On November 4, 1912, the wife of the bankrupt recorded with the local couh- 
ty recorder a déclaration of homestead upon a portion of the real property 
which she and her husband had conveyed to Wayman. On November 20, 
1912, she flled with the- référée a pétition for an order setting apart as ex- 
empt the dwelling house and the land upon which her déclaration of home- 
stead had been 'flled. On December 20, 1912, Wayman transferred and sur- 
rendered to the trustée in bankruptcy the property so conveyed to him by 
the Mayhews. Ou January 10, 1913, the trustée flled with the référée an 
inventory of the property and assets of the estate of the bankrupt, including 
as an asset the real property above referred to. On February 17th the bank- 
rupt flled his schedules of his creditors and his property, and therein he made 
claim to an exemption of $5,000 in value of the real estate upon which his 
wlfe had flled the déclaration of homestead. The trustée denied the right 
of the bankrupt to the homestead. On February 2, 1914, the référée allowed 
the claim to the exemption, and directed the trustée to set aside a homestead 
to the bankrupt to the value of $5,000 and to pay and dellver said sum to the 
bankrupt ont of the proceeds of the then pending sale of the real property 
when the sale should be made. The trustée flled his pétition for a review 
of the referee's order, and on May 7, 1914, the District Court aflirmed the 
order of.the référée. To review that order, the présent pétition for re vision 
was flled in this court ' 

R. H. Cross, of San Francisco, Cal., for petitioner. 
Hartley F. Peart and Ernest K. Little, both of San Francisco, Cal., 
for respondents. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON. 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
pétition présents thèse questions: (1) Is a bankrupt in the state of 
California entitled to claim a real estate homestead exemption, where 
neither he nor any one in his behalf has made and recorded a declara- 

•Fa* atber cases see same toplc & i numbër In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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tion of homestead prior to his adjudication of bankruptcy? (2) As- 
suming that otherwise he would be entitled to daim the homestead, is 
he precluded by reason of his voluntary conveyance of the property 
for the benefit of creditors prior to the pétition and adjudication in 
bankruptcy ; the property being subsequently transf erred to the trus- 
tée? 

Sections 1240 and 1241 of the Civil Code of CaHfornia provide that 
the homestead is exempt from exécution or forced sale, except — 

"In satisfaction of judgments obtained: (1) Before the déclaration of home- 
stead was filed for record, and which constitute liens upon the premises. (2) 
On debts secured by mechanlcs', * ♦ • materialmen's or vendors' liens up- 
on the premises. (3) On debts secured by mortgages on the premises, exe- 
cuted and acknowledged by husband and wlfe. * * * (4) On debts se- 
cured by mortgages » * * executed and recorded before the déclaration 
of homestead was flled for record." 

Section 1262 provides : 

"In order to sélect a homestead, the husband or other head of a famlly, or 
in case the husband has not made such sélection, the wife, must exécute and 
acknowledge, in the same manner as a grant of real property is acknowledged, 
a déclaration <if homestead, and file the same for record." 

Section 70a of the Bankruptcy Act provides that the trustée of the 
bankrupt's estate shall be vested by opération of law with the title 
of the bankrupt as of the date he was adjudged a bankrupt, "except 
in so far as it is to property which is exempt," and property which 
prior to the filing of the pétition he could by any means hâve trans- 
f erred, or which might hâve been levied upon and sold under judicial 
process against him. 

Section 2, cl. 11, gives courts of bankruptcy authority to "déter- 
mine ail claims of bankrupts to their exemptions." 

Section 7, cl. 8, requires the bankrupt to make and file a schedule 
of his property "and a claim for such exemptions as he may be en- 
titled to." 

Section 47a, cl. 11, directs trustées to "set apart the bankrupt's ex- 
emptions and report the items and estimated value thereof to the court 
as soon as practicable after their appointment." 

Section 6 provides : 

"Thls act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the filing of 
the pétition in the state wherein they hâve had their domicile for the six 
months or the greater portion thereof immédiately preceding the filing of 
the pétition." 

While exen^tions allowed a bankrupt are fixed and defined by the 
law of the state of his domicile, the Bankruptcy Act is controlling as 
to the time and manner of claiming, selecting, and allowing exemptions, 
and the courts hâve given thèse provisions of the act a libéral and éq- 
uitable construction. In Smith v. Thompson, 213 Fed. 335, 129 C. C. 
A. 637, Judge Hook said : 

"In every court the administration of an exemption law should comport with 
the beneflcent spirit that prompted Its enactment. A court of eQuity es- 
pecially should not attempt to defeat the exemption by niceties in practice. 
It should be helpful to those whose condition requires them to invoke it." 
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The contention of the trustée is based upon the language of sec- 
tion 70a, which provides that the trustée shall be vested by opération 
of law with the title of the bankrupt's property, except as to property 
which is exempt, which provision, it is said, shows the intention of 
the law to be that property, in order to be excepted, must be recogniza- 
ble as exempt at the date of the adjudication. But section 70a does 
not deal with the time or manner of claiming exemptions. Those 
matters are regulated by other provisions. Section 7, cl. 8, gives to 
the involuntary bankrupt the right to claim his exemptions within ten 
days after the adjudication, and the time withirv which he may do this 
may be further extended by amendment, as authorized by gênerai 
order 11. 

[ 1 ] A bankrupt is not precluded f rom claiming a homestead as ex- 
empt from the opération of the Bankruptcy L,aw merely because, 
prier to the adjudication, he had failed to designate a homestead un- 
der the laws of the state, provided that, after claiming it, he proceed 
under the state law to perfect his right within a reasonable time. In 
re Fisher (D. C.) 142 Fed. 205; In re Culwell (D. C.) 165 Fed. 828; 
Goodman v. Curtis, 174 Fed. 644, 98 C. C. A. 398. 

[2] But it is urged that the bankrupt in this case did not claim his 
homestead until after his right to claim it as exempt under the bank- 
ruptcy law had expired, in that, although he was adjudged a bank- 
rupt on October 8, 1912, he did not claim the exemption until Febru- 
ary 17, 1913. But it appears from the record that the bankrupt did 
not file his schedules until the date last mentioned, and that in his 
schedules, as he was permitted by law to do, he made his claim of 
exemption of a homestead. The reason for the delay in filing the 
schedules is not explained in the record. No question is made, how- 
ever, of the bankrupt's right to file them on the date mentioned. We 
may assume that the référée, upon good cause shown, permitted them 
to be filed of that date. In Goodman v. Curtis, the bankrupt filed 
his schedules without claiming his homestead exemption. Six weeks 
later, upon his application, he was allowed to amehd his schedules 
and file a claim of exemptions. The court said : 

"In this case the bankrupt did not walve his exemptions, and he had, not- 
withstanding his omission to set forth his claim in the schedules, a clear légal 
right to the exemptions allowed by the laws of the state of Alabama; and 
we think he had a légal right to prefer his claim In the bankruptcy proceed- 
ings at any seasonable time while the property remained in the hands of the 
trustée unafCected by adverse rights." 

[3] Aside from the bankrupt's rights in the premises, we see no 
ground for denying the right of Mrs. Mayhew to claim, as she did, on 
November 20, 1912, the dwelling house and the land upon which her 
déclaration of homestead had been filed. The statutes of the state 
of California recognized her right to do this, and she could not be de- 
prived of that right by the adjudication of bankruptcy against her 
husband. In re Maxson, 170 Fed. 356, is a case in which the wife 
had been adjudged bankrupt, but in her schedules had failed to claim 
a homestead ejçemption. It was held that her waiver of right to the 
homestead would not prevent her husband from claiming it. 
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[4] The pètîtioner contends that the right which the bankrupt would 
hâve to a homestead exemption under thé bankruptcy law before the 
amendment of June 25, 1910, is taken away by that amendment, which 
adds to section 47a(2) the f ollowing : 

"And such trustées, as to ail property In the eustody or eoming Into the 
custody of the bankruptcy court, shall be deemed vested with ail the rlghts, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedlngs thereon, and also, as to ail property not in the custody o£ the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and powers 
of a judgment créditer holding an exécution duly returned unsatisfied." 

The argument is that the amendment puts the trustée, as to ail 
property in the custody of the bankruptcy court, in the position of 
a créditer holding a lien by légal or équitable proceedings, and, as to 
ail other property, in the position of a creditor holding an éxecution 
returned unsatisfied, and that it follows that the trustée in the case 
at bar is in the attitude of a lien creditor as to the real estate which is 
claimed as a homestead, and that his lien represents the entire indebt- 
edness against the bankrupt, so as to exclude a claim of homestead 
exemption. We do not so construe the amendment. Section 6 of 
the act remains unamended and unrepealed. The amendment does not 
affect the provision of that section, in which the intention of Congress 
is plainly expressed, that the Bankruptcy Act shall not affect the al- 
lowance to bankrupts of the exemptions which are prescribed by state 
laws. Section 6 still remains one of the f undamental provisions of the 
act, and it is the duty of the courts to construe the act with ail its 
amendments as a whole, and to harmonize ail its parts. The purpose 
of the amendment to 47a was to make effective the rights of cred- 
itors against those who claimed secret or unrecorded liens or adverse 
interests in the property of the bankrupt. Before the amendment, the 
trustée in bankruptcy was vested with no better title to the bank- 
rupt's property than the bankrupt had at the time when the trustee's 
title accrued. He stood in the shoes of the bankrupt, and where, un- 
der the law of the state, a conditional sale, a vendor's lien, or an 
unrecorded mortgage was good between the parties, it was good as 
against the trustée. The amendment gives the trustée the right to at- 
tack ail such unrecorded liens and secret equities, without requiring 
that he shall be in the position of representing creditors who hâve ac- 
quiréd liens by légal or équitable proceedings against the bankrupt. 
It is conceded that the purpose of the amendment was to remedy the 
situation disclosed in York Manufacturing Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782, in which it had been reaffirmed 
that the trustée in bankruptcy was vested with no better right or title 
to the property than the bankrupt had when the trustee's title accrued, 
and that where a contract of conditional sale of personal property was 
good as between the parties themselves, although not filed, the vendor 
of such proçerty, where payment had not been made, might remove 
the same as against ail creditors of the bankrupt who hâve not fas- 
tened upon it by some spécifie lien. The amendment should be con- 
strued in the light of the purpose which it was intended to serve, and 
this is shown by the report of the Senate judiciary committee when 
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the amendment was on its passage. In re Williamsburg Knîtting Mill 
(D. C.) 190 Fed. 871 ; In re Farmers' Supply Co. (D. C.) 196 Fed. 
990; In re Dancy Hardware & Furniture Co. (D. C.) 198 Fed. 336. 
[5] It is contended that, the bankrupt and his wife having volun- 
tarily conveyed the real property in question for the benefit of cred- 
itors prior to the pétition in bankniptcy, they are by that act pre- 
cluded from claiming the homestead exemption. In certain cases 
where the bankrupt prior to bankruptcy has conveyed his property 
for the purpose of giving a fraudulent préférence, or to conceal the 
property in fraud of créditera, and thereafter the trustée in bank- 
ruptcy, for the benefit of the creditors has, by his own action, recov- 
ered the property, it has been held that there can be no claim of home- 
stead exemption, since the trustée has restored to the estate property 
which, but for his eiïorts, would hâve passed both from the bankrupt 
and his creditors. In re Coddington (D. C.) 126 Fed. 891 ; In re 
Evans (D. C.) 116 Fed. 909; In re White (D. C.) 109 Fed. 635; In 
re Tollett (D. C.) 105 Fed. 425; In re Long (D. C.) 116 Fed. 113; 
In re Wishnefsky (D. C.) 181 Fed- 896. Thèse décisions are based 
upon the ground that to permit the bankrupt thereafter to claim ex- 
emptions would be to allow him to take advantage of his own wrong, 
or on the ground that he can hâve no right to extend his claim over 
that to which he has no title, except through the intervention and in- 
strumentality of the trustée. But in the présent case no préférence 
was made, and there was no fraudulent transfer. In good faith May- 
hew and his wife had conveyed ail their property to an assignée for 
the benefit of ail creditors. Bankruptcy ensued before the assignée 
accepted the trust, and he at once released to the trustée in bank- 
ruptcy. Such a voluntary conveyance for creditors can hâve no ef- 
fect upon the right of the bankrupts thereafter to claim the exemp- 
tions provided by law. The effect of the bankruptcy and the transfer 
of the property by the assignée to the trustée in bankruptcy was to 
leave the estate as it would hâve been if there had been rio such vol- 
untary conveyance. In Bryan v. Bernheimer, 181 U. S. 188-192, 21 
Sup. Ct. 557, 559 (45 L. Ed. 814), the court said : 

"The gênerai assignment, made by Abraham to Davidson, dld not constitute 
Davidson an assignée for value, but simply made him an agent of Abraham 
for the distribution of the proceeds of the property among Abraham's credi- 
Itors. This gênerai assignment was of Itself an act of bankruptcy, wlthout 
regard to the question whether Abraham was insolvent." 

Cases in point are In re Falconer, 110 Fed. 111, 49 C. C. A. 50; 
Bashinski v. Talbott, 119 Fed. 337, 56 C. C. A. 241; In re Thomp- 
son (D. C.) 140 Fed. 257; In re Soper (D. C.) 173 Fed. 116; In re 
Irwin (D. C.) 177 Fed. 284. 

The pétition to revise is denied, and the order of the District Court 
is affirmed. 

ROSS, Circuit Judge (dissenting). The conclusion reached by the 
majority of the court in this case finds support in some of the Dis- 
trict Court cases, but is, I think, in direct conflict with the décision of 
the Circuit Court of Appeals for the Eighth Circuit in the case of In 
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re Youngstrom, 153 Fed. 98, 82 C. C. A. 232, where that court said, 
among other things : 

"At what point of tlmc must the bankrapt be entitled to a particular ex- 
emption under the state laws to hâve It allowed and set apart under the 
savlng and protectlng provisions of the bankruptcy act? The ansvFer must, 
of course, be found in that act. Naturally It vcould be expeeteiî that thls 
point of tlme would not be later than the date as of which the gênerai es- 
tate of the bankrupt is wrested from his dominlon and vested In bis trustée 
for the benefit of the credltors. And such, we think, is actually and plainly 
the effect of the provisions before set forth. Thus it is declared, in seotion 6, 
that the exemptions to be allowed are those prescribed by the state laws in 
force 'at the time of the flllng of the pétition,' and, in section 70a, that, upon 
his appointment and qualification, the trustée shall be vested, by opération 
of law, with the title of the bankrupt, 'aa of the date he was adjudged a 
bankrupt,' to ail property, not exempt, whieh, 'prior to the flling of the péti- 
tion,' he could by any means hâve transferred, or which might hâve been 
levied upon and sold under judlcial process against him. Other provisions 
strengthen this vlew, notably the requirement of section 7, cl. 8, that a vol- 
untary bankrupt shall clalm his exemptions at the time of flling his pétition, 
and that an involuntary bankrupt shall claim them within 10 days after the 
adjudication, unless further time is granted. Indeed, we think the statute 
admits of doubt ouly in respect of whether the right to any claimed exemp- 
tion is to be determined as of the time of the flling of the pétition or as of 
the time when the debtor was adjudged a bankrupt. That it is to be de- 
termined as of the earlier date Is suggested by those provisions of sectio^n 
6, section 7, cl. 8, and section 70a, cl. 5, which make the time of the flling of 
the pétition of spécial signiflcance, and that it Is to be determined as of the 
later date is suggested by the provision in section 70a that the trustée shall 
be vested with the title of the bankrupt as of the date he was adjudged a 
bankrupt But, as the facts of the présent case do not require that we dé- 
termine this matter, we pass it, observing, flrst, that the présent act differs 
from that of 1867 in that by section 14 of the latter the trustée became vested 
with the title of the bankrupt as of the date of the commencement of the pro- 
ceedings; and, second, that the Circuit Court of Appeals of the Seventh Cir- 
cuit seems to regard the date when the debtor was adjudged a bankrupt as 
controUing, as is shown In Ke Mayer, 108 Fed. 699, 608, 47 C. C. A. 512. 521. 
where it was said by Judge Woods: 'The Intention of this statute is, without 
doubt, that the creditors shall hâve ail of the estate of a bankrupt which 
is not exempt, and that the bankrupt shall hâve the exemptions allowed by 
the law of his domicile determined by relation to the date of adjudication.' 
Although dissenting from the Judgment in that case, Judge Jenkins also said 
(108 Fed. 615, 47 O. C. A. 528): 'The gênerai purpose Of the bankruptcy act 
is that the bankrupt, surrendering his estate not exempt, should be discharged 
from his debts then existing, and should retain the property exempted and 
allowed to him by the law of the state of his domicile. The creditors are to 
hâve ail of the estate not exempt, and must surrender ail claims against the 
bankrupt if he shall receive his discharge. The title to the property thus 
reserved for the beneflt of the creditors is vested in the trustées as of the 
date he was adjudged a bankrupt. That date is the "dead line," separating 
the past and the future. AU that the bankrupt had on that date, exceipt 
property exempt, goes to his creditors.' We conclude that a claimed exemp- 
tion otherwise recognized by the state laws, but to which the bankrupt had 
not become entitled at the ûme of the flling of the pétition or at the time he 
was adjudged a bankrupt, is not. within the saving and protectlng clauses of 
the bankruptcy act, and cannot be allowed or set apart thereunder." 

I think that reasoning entirely sound, and I therefore dissent from 
the judgment given hère. 
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CLARK-HERRIN-CAMPBELL CO. v. H. B. CLAFLIN CO. et aLt 
(Circuit Court of Appeals, Fifth Circuit. December 17, 1914.) 
No. 2700. 

Bankbuptct (§ 21*) — DisTEiCT or Pboceeding — Waivee of Objection. 

In Its answer to a pétition in involuntary bankruptcy, the défendant 
objected to the jurlsdiction of the court on the ground that it was domi- 
ciled in another division of the district ; but it also answered to the mer- 
Its and contested before a référée an application for a receiver, also in 
an agreement for settlement by which the petitioning creditors agreed to 
dismiss the proceeding it stipulated to submit the question of liability for 
costs and attorney's fées to the District Court and abide by its décision. 
Eeld, that by such acts it entered a gênerai appearance and waived its 
objection to the jurlsdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 24 ; Dec. Dig. 
§ 21.* 

Jurlsdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Mississippi; Henry C. 
Niles, Judge. 

In the matter of the Clark-Herrin-Campbell Company, alleged bank- 
rupt. On pétition by said company against the H. B. Claflin Com- 
pany and others, petitioning creditors, to superintend and revise an 
order of the District Court. Affirmed. 

The petitioner, Olark-Herrln-Campbell Company, is a Mississippi corpora- 
tion, located at Clarksdale, in said state. An involuntary pétition in bank- 
ruptcy was flled against it October 31, 1912, at Oxford, in the Western divi- 
sion of the district. The proceedings in bankruptcy were instituted by cred- 
itors in statutory number and amount, alleging insolvèncy and sundry acts of 
bankruptcy. The Clark-Herrin-Campbell Company in due course answered 
the pétition and interposed specially the défense that it was "domiciled" and 
engagea in business at Clarksdale, in the Delta division of said district, and 
prayed the judgment of the court as to jurlsdiction of the défendant in the 
Western division of said district. Défendant did not, however, limit its dé- 
fense to the privilège of being sued in the division of the district in which 
it was an inhabitant, namely, the Delta division, but proceeded with a gên- 
erai déniai of ail the matters charged, raising issues severally on ail tùe 
grounds alleged for adjudication, and demanding a jury trial indiscriminately 
on ail the issues raised. 

Two days after the fillng of the involuntary pétition and before the an- 
swer of défendants the petitioning creditors made an application on the usual 
ground of necessity for the appointment of a receiver to take charge of the 
business and assets of the alleged bankrupt Upon a certificate of the clerk 
of the court to the absence from the district or incapacity of the judge, a réf- 
érence was made to the référée of the Western division, who thereupon ap- 
pointed a deputy clerk of the United States court as receiver, but upon dis- 
covering the Irregularity the order of appointment was revoked before there 
was any interférence with the property of the alleged bankrupt The appli- 
cation for a receiver was finally met by a demurrer or motion to dismiss on 
substantially the same grounds asserted in the answer to the involuntary pé- 
tition. Thereupon a hearing proceeded before the référée at Clarksdale, ap- 
parently upon the merits of the application for a receiver, consuming 17 days 
and resultlng in a voluminous record of typewritten évidence. 

During the progress of the hearing, after the alleged bankrupt had made 

'For otber caaes see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Reheariiis denîed January 5, 1915. 
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several offers tendlng to obvlate the necesslty for a recelver, an agreement 
was entered into between the petitioning creditors and the alleged bankrupt 
for the dlsmissal of the proceedings against the Clark-Herrin-Campbell Com- 
pany, upon the latter entering Into satisfactory obligations securing the pay- 
aient of the elalms of creditors and stipulating that the liability for ail court 
costs, includlng attomey's fées and stenographer's fées, should be ascertalned 
and déterminée by the référée, snbject to review ; "it being expressly agreed 
that the question of liability for court costs and attorney's fées as between 
the parties should in no wise be afCected by the withdrawal of the applica- 
tion, or préjudice the right of the creditors with référence to the liability of 
the Olark-Herrin-Campbell Company for costs and attorney's fées, nor the 
latter's right to contest the liability therefor." Then follows the pertinent 
paragraph of the agreement: "That should the petitioning creditors last 
aforesaid dismiss their pétition for a recelver, as hereinbefore provided for, in 
advance of or before said Hou. J. D. Magruder, référée, etc., shall hâve flxed 
and determlned the questions stated and resefved in clause 'd' hereof, such ac- 
tion on the part of said petitioning creditors last aforesaid is not tntended to 
conclude any of the questions so reserved, nor to alïect their right to insist 
upon the alleged légal liability of said Clark-Herrin-Campbell Company for 
said expenses, court costs, and attorney's fées, but that the said alleged lia- 
bility of said Clark-Herrin-Campbell Company therefor shall be determlned 
just as though said pétition had not been dismissed, and the same with re- 
spect to the right of said Clark-Herrin-Campbell Company to contest and deny 
any such liability, by said J. D. Magruder, référée, etc., or by Hon. H. O. 
Niles, Judge, etc., in reaching his or their conclusions, or the conclusions of 
either of them, with référence to and concerning the said questions aforesaid ; 
that the décision of said Hon. H. C. Niles, judge of the court, as to the lia- 
bility of said Clark-Herrin-Campbell Company for said expenses, court costs, 
and attorney's fee, and the amount thereof, shall be conclusive on ail par- 
ties to the agreement, if the amount of any allowanee for attorney's fées (not 
includlng expenses and costs) shall not be in excess of $1,000, otherwise the 
same shall be subject to review or appeal as heretofore stated." 

Thereupon the référée made an allowanee to the petitioning creditors of one 
attorney's fee of $1,000, and taxed the costs at $568.40, to be paid by the al- 
leged bankrupt. The défendant carried the flndings to the District Court for 
revision, challenging the jurisdiction of the court on substantially the same 
grounds advanced in the motion to dismiss and in the answer to the pétition. 
The District Court afiBrmed the flndings of the référée, except for a small por- 
tion of the costs, about $41, overruling the objections to the jurisdiction be- 
cause of the fallure of the local authorities to furnish as provided by law 
Bultable accommodations for the court at Clarksdale. 

J. W. Cutter, of Clarks<Jale, Miss., and William B. Grant, of New 
Orléans, La., for petitioner. 

D. A. Scott, of Clarksdale, Miss., and William C. Dufour, of New 
Orléans, La., contra. 

Before FARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

SHEPPARD, District Judge (after stating the facts as above). The 
rulings of the District Court are brought hère on a pétition for revision, 
and the matter specifically complained of is the overruling of defend- 
ant's objection to the maintenance of the suit against it in the West- 
ern division of the district, since the défendant was an inhabitant of 
the Delta division and had seasonably asserted its right to the venue 
of its domicile as provided in section 53 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1101 [Comp.' St. 1913, § 1035]): 
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"When a district contains more than one division, every suit not of a local 
nature against a single défendant must be brought In the division where he 
résides." 

Whether the provisos contained in the act creating the Delta divi- 
sion had been so far complied with as to establish the court at Clarks- 
dale for the issuance and return of process for that division, in the 
view we take of the record, it is unnecessary to détermine. It appears 
that the défendant did not content itself with objecting to the juris- 
diction of the court, or stand on its alleged right to be sued in the 
division of its résidence, but pleaded generally to the merits of the 
pétition. Besides denying that it was indebted to petitioners, it went 
on to traverse the allégations of insolvency and the acts of bank»- 
ruptcy charged against it. Clearly, therefore, its pleading was not 
to raise the question of jurisdiction alone, but also that of the merits 
of the case. 

The proposition is so well settled by both fédéral and state au- 
thority that it is hardly necessary to do more than refer to one of 
the more récent statements of the law by the Suprême Court in 
Big Vein Coal Co. v. Read, 229 U. S. 38, 33 Sup. Ct. 696, 57 L. 
Ed. 1053: 

"It is the settled practice in the fédéral courts that an appearance may be 
made for the sole purpose of raising jurisdictional questions, wlthout thereby 
submitting to the jurisdiction of the court over the action. Goldey v. Morn- 
ing News, 156 U. S. 518 [15 Sup. Ct 559, 39 L. Ed. 517] ; Shaw v. Quincy 
Mining Ce, 145 U. S. 444 [12 Sup. Ct. 935, 36 L. Ed. 768]. It is true that 
where the défendant appears by motion and objects to the jurisdiction, and 
also submits a question going to the merits of the action, it belng one of 
which the court had jurisdiction, there la a gênerai appearance in the case 
whlch gives jurisdiction, as in St. Louis, etc., Ey. Co. v. McBrlde, 141 U. S. 
127 [11 Sup. Ct. 982, 35 L. Ed. 659], where a demurrer was interposed, rais- 
ing two grounds of jurisdiction and the third going to the merits of the cause 
of action, it was held that there had been a submission to the jurisdiction of 
the court See, also. Western Loan Co. v. Butte & Boston Mining Ca, 210 
U. S. 368 [28 Sup. Ct 720, 52 L. Ed. 1101]." 

The record in this case discloses, moreover, that the défendant after 
pleading to the merits, went to trial on the issues made by the traverse 
to the pétition for the appointment of a receiver, and it was held by 
this cpurt in Edgell et al. v. Felder, 84 Fed. 69, 28 C. C. A. 382, 
that an appearance declared to be spécial may amount in law to a 
gênerai appearance and where the party pursues a course inconsistent 
with a spécial appearance it is équivalent to a waiver of ail privilèges 
and benefiits the party might hâve had through an objection to the 
venue. The right to insist upon suit only in the district is a personal 
privilège, which a défendant may waive, and he does waive it by 
pleading to the merits. 

If the case is one of which the court could take jurisdiction, such 
a pleading, notwithstanding any réservation therein to the pleader, 
waives ail spécial or personal privilèges of the défendant in respect 
to the particular court in which the suit is brought. St. Louis, etc., 
Ry. Co. v. McBride, 141 U. S. 130, 11 Sup. Ct. 982, 35 L. Ed. 659. 
If the court had jurisdiction by reason of the waiver, as we hâve 
seen, it hàd authority, of course, to adjudicate the questions of al- 
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lowance of attorney's fées and costs. Apart from the question that 
the défendant has precluded itself by pleading to the merits, it ap- 
pears by paragraph "g" of its voluntary stipulation to hâve agreed 
to abide the décision of the District Court as to the question of lia- 
bility for costs and amount thereof. If there had been no waiver 
evidenced by the record of the objection to the jurisdiction, it would 
be difficult to construe the effect of this agreement other than unqual- 
ified submission to the jurisdiction. 

Power to award costs to the prevaiHng party, if it were not given 
by the Bankruptcy Act, is inhérent in courts of equity. It is true 
the défendant was not adjudicated a bankrupt; it may hâve been that 
it preferred the settlement agreed upon, than to take chances on the re- 
suit of a trial. 

We see no abuse of the discrétion vested in the court as to the al- 
lowance of costs, in the circumstances of this case. The pétition 
will therefore be dismissed, and the findings of the court below af- 
firmed. 



LEE SIM V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 54. 

1. Aliens (§ 32*) — Déportation of Chinese — Competenct op Evidence. 

In a proceedlng to déport a Ctiinese person, liis testlmony thiat he was 
born in New York City was not compétent évidence of his United States 
citizenship, as he could not possibly know the tact 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 84, 92, 93-95; 
Dec. Dlg. § 32.*] 

2. Aliens (§ 32*) — Déportation of Chinese — Pbesumptions and Bueden of 

Pboof. 

In a proceeding to déport a person of the Mongollan race, there is a 
natural presumption that he is an allen; and the évidence to overcome 
the presumption, and show that he is entitled to the privilèges of citizen- 
ship, should be clear and convincing. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

3. Aliens (§ 32*) — ^Depoetation of Chinbsb — Weight and Sufficienct of 

Evidence. 

In a proceeding to déport a Chinese person, hls testimony that he was 
born in the United States, even if compétent, was discredited by hls m- 
ability to recall the name of a single street, or of any of the teachers 
who had taught hlm whlle he was in school, or auything about the city, 
except that it was by the water, though he clalmed to hâve lived there 12 
years. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92, 93-95; 
Dec. Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. 0. A. 538.] 

4. Aliens (§ 32*) — Déportation or Chinese — Evidence. 

On a hearlng before an immigration Inspector in a proceeding to dé- 
port a Chinese person, he need not hear sworn testlmony, but may dé- 
cide the question on his own inspection and examinatlon. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95 ; Dec. 
Dlg. § 32.*] 

•For oUier casas eee same topic & § numbeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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B. ALIENS (§ 32*) — EXAMINATION OF WlTNESS — INTEBPBKTEB — SWEAEING IN- 
TERPRETER. 

On a heartng before an immigration Inspecter In a déportation proceed- 
ing, even though the testimony was given under oath, it was not neces- 
sary that the officiai interpréter, under oath to dlseharge his duties faith- 
fuUy, should take a separate oath to do hls duty faithfully In that par- 
tlcular case. 

[Ed. Note.— For other cases, see AUens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

6. Aliens (§ 32*) — Déportation — Wareant op Arrest — Suïficienct. 

A warrant for the arrest of an alien for déportation, which stated that 
he was unlawfuUy wlthin the United States, in that he entered without 
inspection, contrary to the acts of Oongress, was not void, as failing to 
show what acts brought the alien wlthin the excluded classes, and as 
failing to advise him why he was taken Into custody. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

7. Aliens (§ 32*) — Déportation — Cotjntrt to Which Alien Should be Dé- 

portée. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 35, 34 Stat. 908 (Comp. 
St. 1913, S 4284), providlng that the déportation of aliens illegally wlthin 
the United States shall be to the trans-Atlantic or trans-Paciflc ports f rom 
which tliey embarked for the United States, or, if such embarkation was 
for foreign eontiguous territory, to the forelgn port at which the alien 
embarked for such territory, where a Chinese person came to Canada 
with the intention of belng smuggled into the United States, and was so 
smuggled into thls country, he was properly ordered deported to China, 
Instead of Canada. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. |§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

Appeal f rom the District Court of the United States for the Western 
District of New York. 

This cause cornes hère upon appeal from an order of the District 
Court for the Western District of New York, denying the appellant's 
application for a writ of habeas corpus. 

Dilworth M. Silver, of Buffalo, N. Y., for appellant. 
John Lord O'Brien, U. S. Atty., and Donald Bain, Asst. U. S. Atty., 
both of Buffalo, N. Y. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The appellant Lee Sim, is a Chinaman 
who was arrested in a freight car in the city of Buffalo on March 13, 
1914, and has been ordered deported on the ground that he has been 
f ound in the United States in violation of the act of Congress approved 
February 20, 1907 (34 Stat. 898, c. 1134), amended by the act approved 
March 26, 1910 (36 Stat. 263, c. 128). He is ordered deported for the 
foUowing among other reasons : 

"That the sald alien is unlawfully within the United States In that he 
entered without inspection." 

The day foUowing his arrest he was granted a hearing by the im- 
migration inspecter at Buffalo to enable him to show cause why he 
should not be deported in conformity with the law. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
218 F.— 28 
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Lee Sim, the appellant, is 18 years of âge. He left Hong Kong on 
January 27, 1913, and landed in Vancouver a month later, where he 
paid the Canadian head tax of $500 ; f rom Vancouver he proceeded to 
Toronto, where he remained two days, and then v/ent on to Windsor, 
Canada, where he remained about a week. At Windsor he was put into 
a freight car on Monday going to Buffalo, where he was arrested on 
Thursday, March 13th, as already stated. He testified that he was 
born in New York and had recently corne from Ha Hung village, Hoi 
Ping district. China, where his father was then living. He also testified 
that his father had lived in New York City, but returned to China in 
1907, taking him with him at that time. 

Lee Sim claimed that he himself had lived in New York 12 years, 
being 12 years old when he went back to China, and that he had lived 
in New York City continually from his birth until his return to China. 
The following statement is taken from the record, giving some of the 
questions asked of him and his answers thereto : 

"Q. Where did you llve durlng the 12 years that you spent In New York 
Cîity? A. I do not remember. 

"Q. Do you remember the names of any street in New îork City? A. I do 
not remember. 

"Q. Can you give the names of the streets that comprise Chinatown in New 
York Oityî A. I do not remember. 

"Q. Can you give the name and address of any Chlnese flnn in New York 
City? A. No. 

"Q. Can you give the name of any Chinese person who you knew during 
your résidence there? A. I cannot remember any one. 

"Q. Can you tell us anythlng about New York that you remember? A. There 
is a large body of water near there. * » » 

"Q. What did your father do when he was in New York? A. He kept a 
grocery store. 

"Q. What was the name of the flrm and where was It located? A. I do 
not know. 

"Q. Was he engagea in that business up to the time that you ail left for 
China? A. Up to a short time before that, he failed In business. 

"Q. Did you go to school in New York? A. I was studying Ohinese there 
for two years. 

"Q. Where did you attend school? A. I do not remember. 

"Q. What was the name of your teacher? A. I do not remember. 

"Q. Hâve you any papers showing your right to be and remaln In the 
United States? A. No, sir. 

"Q. Did you ever hâve any papers to prove your right to be in the United 
States? A. No. 

"Q. Do you know of any one who could recall your birth in the United 
States and whom you can recall at the présent time? A. No. • • » 

"Q. When you left China, was it your intention to corne to the United 
States? A. Yes. 

"Q. Why did you not take passage for some port In the United States, 
Instead of going to Canada, if you are a native of the United States as you 
claim? A. I hâve no pajiers to show nativity or citlzenship, and therefore 
did not apply at an American port 

"Q. Then it was your intention at the time you left China to be smuggled 
Into the United States? A. Yes. 

"Q. And for that purpose you paid the Canadian government a head tax 
of $500, so that you might hâve the privilège of landlng in Canada? A. Yes. 

"Q. When you crossed from Canada Into the United States, were you tn- 
spected by an Immigration inspecter? A. No. 

"Q. Was your entry surreptitiousî A. Yes, sir." 
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Upon the évidence the Secretary of Labor issued his warrart of dé- 
portation and directed thât Lee Sim be deported to China. Applica- 
tion having been made for the writ of habeas corpus on the ground 
that Lee Sim was unlawfully detained, the court below denied the ap- 
plication, and in doing so gave its opinion as f oUows : , 

"The petltioner is an alien who entered the United States from Canada 
on or about March 14, 1913, surreptltiously, contrary to law, and wlthout 
inspection, and that he was given a fair hearins by the immigrant inspecter 
touching his right to be and remain In the United States, and the immigrant 
inspecter, actlng under authority of law and the régulations of the Depart- 
ment of Labor, having reported the proceedings had upon such hearlng to 
the Secretary of Labor, and the Secretary of Labor having thereupon ordered 
the said petitioner deported, whlch said décision and order of the Secretary 
of Labor is made final by law." 

[ 1 ] The appeal to this court is based among other grounds upon the 
theory that Lee Sim is a citizen of the United States and that the im- 
migration laws do not apply to him. There is no évidence that he was 
born in this country beyond his own testimony that he was born in New 
York and that cannot be accepted as he cannot by any possibility know 
where he was born. Ark Foo v. United States, 128 Fed. 697, 699, 63 
C. C. A. 249 (1904); People v. Etz, 5 Cow. (N. Y.) 315, 320 (1826); 
Braintree v. Hingham, 1 Pick. (Mass.) 245, 257 (1822). 

[2, 3] In thèse déportation proceedings there is a natural presump- 
tion that a person of the Mongolian race is an alien, and it is essential 
that the évidence to overcome it and to show that the man is entitled to 
the privilèges of citizenship in the United States should be clear and 
convincing. In the case at bar there is no évidence that Lee Sim is a 
citizen of the United States, except his unsupported statement that he 
was born in New York City, and his évidence as to where he was born, 
as we hâve seen, is incompétent to prove the fact. But, if his state- 
ment were compétent, it would be discredited by his inability to remem- 
ber anything about the city, except that it was by the water. Although 
he stated that he had lived there for 12 years, he could not recall the 
name of a single street, or of any teachers who had taught him while he 
was in school. Upon the record before us there can be no doubt that 
he was unlawfully within the country, and the finding to that effect 
must be sustained. 

The Suprême Court, in United States v. Wong You, 223 U. S. 67, 
32 Sup. Ct. 195, 56 L. Ed. 354 (1912), decided that Alien Immigration 
Act Feb. 20, 1907, c. 1134, § 36, 34 Stat. 898, 908, applies to Chinese 
laborers illegally coming to this country, notwithstanding the spécial 
acts relating to the exclusion of Chinese. 

His counsel complain in this court that at the hearing before the im- 
migration inspector at Buffalo the law entitled Lee Sim to counsel, and 
that he was not represented by counsel, nor aiïorded an opportunity to 
consult an attorney or his friends. But the record shows that he was 
inf ormed ,that he had the right to be represented by counsel, and was 
asked whether he wished to be represented, and that he answered in 
the négative. He was then asked whether he waived ail rights of coun- 
sel and was ready then to proceed with the hearing, and he replied 
that he was. He was fully inf ormed of the purpose of the hearing and 
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the nature of the charge was explaîned. He was asked whether he 
wished an adjoumment, so that he could communicate with his friends, 
to which he replied: 

"No; but I want the privilège of wrltlng to friends of mine, and in tlie 
eyent of my finding any testimony for you to give me tlie opportunity to 
présent it and hâve the case reopened." 

He was asked whether he understood ail the questions he had been 
asked by the interpréter, and he answered, "Yes." He also testified he 
had been treated kindly throughout the hearing, and that his statements 
were made without influence or duress. 

[4, 5] It is objected that at the hearing the government's interpréter 
was net sworn to interpret correctly Lee Sim's testimony which was 
given in the Chinese language. It is said that the interpréter is a wit- 
ness as well as the person testifying and that the former's évidence 
which he is giving can be impeached ; that the witness was put under 
oath, but the interpréter was not. We are not aware that it is incum- 
bent at such hearings to put the witnesses under oath. The act does 
not require the inspectors to take sworn testimony. Although they are 
empowered to administer oaths, they are not required to do so, but 
may décide the question of the right of an alien to enter the country 
upon their own inspection and examination. See Nishimura Ekiu v. 
United States, 142 U. S. 651, 663, 12 Sup. Ct. 336, 35 L. Ed. 1146 
(1892); In re Jem Yuen (D. C.) 188 Fed. 350, 353 (1910). But if 
at such hearings the testimony had to be given under oath it could 
hardly be regarded as necessary that an officiai interpréter under oath 
to discharge his duties faithfuUy should be required in each case to 
take a separate oath that he would do his duty faithfully in that par- 
ticular case. A judge might with as much propriety be required to take 
an oath at the beginning of each case he is called upon to try. 

[G] It is said that the warrant of arrest is void on the ground that 
it does not show what act or acts bring Lee Sim within the excluded 
classes, and that it gave him no knowledge as to the reasons why he 
was taken into custody. There is nothing to the objection thus raised, 
for the warrant specifically states "that the said alien is unlawfully with- 
in the United States, in that he entered without inspection," contrary 
to the provisions of the acts of Congress. As the warrant specifically 
charges him with the fact that he is unlawfully in this country be- 
cause he entered it without inspection, it is sufficient, if upon a fair 
hearing the charge is sustained by the facts disclosed, to justify his 
déportation. 

[7] It is contended that this man should not be deported to China, 
from which he originally came, but should be sent to Canada; that 
being "the country from whence he came" directly into the United 
States. It is provided in section 35 of the Immigration Act: 

"That the déportation of allens arrested within the United States after 
«ntry and found to be illegally therein, provided for in this act, shall be to 
the trans-Atlantic or trans-Pacifie ports from which said aliens eiribarked for 
the United States ; or, if such embarkation was for foreign contlguous ter- 
ritory, to the foreign port at which said aliens embarked for such territory." 

The question as to whether he is to be returned to China is answered 
for us by the Suprême Court in the récent case of Lewis v. Frick, 233 
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U. S. 291, 302, 34 Sup. Ct. 488, 58 L. Ed. 967 (1914). In that case 
the question was whether the alien should hâve been deported to Can- 
ada, whence he came upon the occasion of his unlawful entry into this 
country, rather than to Russia, the land of his birth from which he 
came six years earlier, and it was held that the act admitted of the re- 
turn of the alien to Russia. The court in the course of its opinion said : 
"Respecting this matter, the sections are somewhat lacking in cleamess. 
But at least section 35 indicates a législative intënt that aliens subject to 
déportation shall be taken to trans-Atlantic or trans-Pacific ports, i£ they 
came thence. rather than to foreign territory on this continent, although 
It may hâve been crossed on the way to this country." 

We entertain no doubt but that under the act Lee Sim should be de- 
ported to China, from which place he embarked for the United States, 
or for the foreign contiguous territory of Canada with the intention of 
being smuggled into the United States. 

Order affirmed. 



AMERICAN CAR & FOUNDRY CO. V. DUKE. 

(Circuit Court of Appeals, Third Circuit. November 12, 1914.) 

No. 1848. 

L Mastbe and Servant (§ 233*) — Action foe Injubt to Servant — Conteib- 
UTOKT Négligence — Choice of Ways. 

PlaintifE had worlied in défendants foundry for 11 years, when he was 
Injured by falling into a pit, which was of the usual kind used in foun- 
dries, circular in shape, with an earth core in the center, on which was 
mounted a revolving crâne. Plaintiff was familiar with the pit and the 
surrounding floor, which was of earth and uneven. There were two way s 
of passlng to the core of the pit ; one called the front way, and the other 
the back way. PlaintifC was dlrected by the foreman to wheel sand onto 
the core "by the back way, the same" as another employé did on the day 
before. To do this. it was necessary to pass around one side of the pit. 
There was a tramway, with the rail within from six inches to two feet 
of the edge of the pit, and plaintiff wheeled his first load in that space, 
as he had seen the man do the day before, but in returning he went on 
the other slde of the rail, where there was ample space. It was while 
he was wheeling his second load along the edge of the pit that he fell in, 
owing to the unevenness of the ground. There was nothing to prevent 
him from using the space on the other side of the rail, which was per- 
fectly safe, except the slight inconvenlence of crossing the rail with his 
barrow. Held, that the direction of the foreman could not be construed 
to require him to take the narrow and dangerous way, and that in dolng 
60, when there was a safe way equally open and well known to him, he 
was chargeable with négligence as matter of law, which precluded his 
reeovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 681, 
684^686, 701-742 ; Dec. Dig. § 233.*] 

2. Négligence (§ 136*) — Actions fob Négligence — When Question or Law. 

Where the facts are sueh that from them ail reasonable men would 
draw the same conclusion, and that upon the testimony no reeovery can 
be had upon any view which can properly be taken of it, the question of 
négligence ceases to be one of fact for the jury, and becomes one of law 
for the court to détermine. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 2T7-353 ; Det. 
Dig. § 136.*] 

•For other casas see same topic & S ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by William T. Dukei against the American Car & 
Foundry Company. Judgment for plaintiflf, and défendant brings 
error. Reversed. 

Fred Ikeler, of Bloomsburg, Pa., for plaintiflf in error. 

Paul J. Sherwood, of Wilkes-Barre, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action arose out of the relation 
which the parties bore to one another of master and servant, wherein 
the plaintiff below, hereinafter called the plaintifï, sought to recover 
from the défendant below, hereinafter called the défendant, damages 
for Personal injuries caused by the négligence of the défendant. The 
particular négligence imputed to the défendant, and which is alleged to 
hâve occasioned the injuries of which the plaintiff complains, is : First, 
the failure of the master to supply its servant with a reasonably safe 
place in which to work; and, second, its failure to supply him with 
reasonably safe conditions under which to work. 

[1] The facts relied upon for the déduction of the defendant's 
négligence, as first stated, are in the main undisputed, and with respect 
to them the question before this court on review is whether they con- 
stitute acts from which ail reasonable men might draw the same con- 
clusion, and therefore, whether the court below erred in declining to 
treat the question of négligence as a question of law and in refusing 
to withdraw the case from the jury. 

William T. Duke, the plaintiff below, was employed by the American 
Car & Foundry Company, the défendant below and the plaintiff in er- 
ror, as a gênerai laborer in its pipe foundry in the borough of Ber- 
wick, Pa. Duke was a man 34 years of âge, and, excepting for a short 
interval of a f ew months, hadbeen engaged for about 11 years prior to 
the date of his in jury in working in and about a pit in the defendant's 
foundry, into which he fell and was injured. By his own testimony 
he showed that he had had a large expérience in and possessed a gên- 
erai knowledge of the various kinds of work performed in the foun- 
dry, as well as entire f amiliarity with the apparatus in connection with 
which his accident occurred. 

The pipe foundry of the défendant company was equipped with a 
pit of a type and pattern usual in such foundries, the center or core 
of which was solid ground, surrounded by a ring or open pit circular 
in form. This open circle or pit proper was three or four feet wide 
and about twelve feet deep, the inner portion or core of which was of 
earth, and bore a relation to the circular pit somewhat similar to that 
of a hub of a wheel to its tire. Upon this solid center or core was con- 
structed a revolving crâne that handled everything connected with 
work in the pit, lowering and placing the flasks, molds, pipes, and ail 
materials in connection with the work. The walls of the pit were of 
concrète, the upper portions of which consisted of or came in con- 
tact with the ordinary earth floor of the foundry, the surface of which 
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was irregular, after the fashion of earth floors in foundrîes. Ex- 
cepting along a passageway distant from the point of accident, the pit 
was without guard rails or protection, and no contention is hère made 
that the trial court was in error in ruling that the case is not within the 
protection of the Factory Act of Pennsylvania. Act May 2, 1905 (P. 
L. 352). 

The work in the pit was very largely, if not entirely, done from the 
center or core by the use of the revolving crâne, and it became neces- 
sary to wheel the supplies over the pit into and upon the solid center 
in one of two ways, known as the "front way" and the "back way." 
The way usually pursued ^yas the "front way"; but, when that way 
became congested with materials, the foreman would direct laborers 
to wheel sand and other material by the "back way." In order to reach 
the "back way," or "back end" of the pit, the sand could be wheeled 
by the side of the pit in one of several ways. Along the side of the 
pit and not more than two f eet from it ran a tramway. Between the 
unguarded edge of the pit and the first rail' or extended ties of the 
tramway there was a narrow irregular space of from six inches to 
two feet in width, and between this rail of the tramway and the side of 
the building there was room sufficient to wheel several barrows abreast, 
away from any péril or danger of the pit. 

The testimony showed that Duke for years had worked in varions 
capacities in and about this pit, working in it at times and passing over 
it at times and around it nearly ail the time, and that he had intimate 
knowledge of its unguarded condition. On the day before the injury, 
the foreman had instructed a laborer by the name of Sitler to wheel a 
barrow of sand to the crâne by the "back way." Without further di- 
rection it appears that Sitler took his own route and wheeled a barrow 
of sand along the edge of the pit in the narrow way of from six 
inches to two feet wide between the edge of the pit and the first rail 
or ties of the tramway, and that Duke saw him. Upon the day of the 
injury it appears that Duke was directed by the foreman to wheel sand 
over the pit to the ,crane, and that he told Duke to "go and wheel the 
sand in and take it in around the back way, the way Sitler took it yes- 
terday." What Duke did in response to this command appears by his 
own testimony, as f ollows : 

"Mr. Bower told me to wheel this sand In there, and I came In by the back 
way of Mr. Sitler that I had saw him corne in the day before, and I wheeled 
the sand down along this track and the edge of this wall — about two feet 
of space and across the plank — there was a plank across this pit, I had 
three plank laid across this pit, In this hole, to the inside of this core, to 
dump the same Fsand] into a box. I only took one load and dumped it and 
went on ont. I went across the planks and up the middle of the tracks with 
the wheelbarrow and then I came with the second load of sand, and when I 
was going along by No. 2 pit I stepped into a hole, I should judge about six 
or eight inches deep, between the edge of the pit and the track, and I 
stumbled and fell headlong Into the pit." 

An analysis of Duke's conduct discloses that of several ways to wheel 
his barrow to the "back end" Duke selected the narrow and dangerous 
way anJ avoided a broad and saf e way ; the two ways, the dangerous 
and the safe ways being separated one from the other in distance only 
by the breadth of a rail and the extended ties. That he saw the pit, 
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and therefore must hâve known that he was passing withîn a very 
few inches of its unguarded brink, is evidenced both by his admission 
and by the fact that he placed planks across it, over which he wheeled 
the barrow, and that he succeeded in making one trip in safety along 
this dangerous way. In returning he selected the safe way and passed 
between the tracks of the tram and away from the point of danger, 
but on his second attempt to wheel the barrow along the edge of the 
pit he stepped' into a hole in the irregular surface of the ground upon 
or near the edge of the pit and fell or was thrown into it. 

It was not denied by the défendant that the way traversed by Duke 
was permitted by it to become rough and to contain holes, in fact it was 
asserted by the défendant that the very nature of the work in the pit 
caused an uneven and broken surface about its rim ; nor is there any 
dispute in the testimony that immediately adjoining this way, and sep- 
arated from it only by the width of a rail, and possibly by the extended 
ties, there was an absolutely safe way for Duke to hâve traveled, the 
différence between safety and danger hère being merely a matter of 
inches. In pursuing the safe way, however, and turning to cross to 
the pit and go upon the core, Duke would hâve been required to lift the 
wheel of his barrow over the rail of the tram. The inconvenience of 
this act he avoided by taking the dangerous way. 

The direction of the foreman to Duke to wheel the sand by the 
"back way," or in the "back end," may be susceptible of two construc- 
tions and was given a greater importance by the trial court than is 
justified by either construction. It would seem by one construction 
that the direction of the foreman to Duke to wheel the sand in by the 
"back way," instead of by the "front way," which at the time was 
blocked, did not indicate the passageway along the brink of the pit, or 
the route which Duke should take to get there, but rather the way back 
of the pit, as distinguished from the way in front of it, as a place of 
entrance to the core of the pit, and in no sensé restricted, but in every 
sensé left to Duke's option and to Duke's sensés, the route to the "back 
end" that seemed safe and free from danger. It would seem by the 
other construction, as disclosed by the court's instruction to the jury, 
that it was thought that the foreman's direction to Duke to wheel the 
sand in by the "back way, the way Sitler took it in yesterday," might 
be a direction which, if followed literally by Duke, relieved Duke of the 
assumption of risks of dangers that were obvious and discharged him 
from the responsibility of the conséquences of his act of obédience. 
The court said: 

"Was the place over which the plalntlffi was required to move by wheel- 
barrow the sand In question reasonably safe? If It was dangerous, dld the 
défendant hâve knowledge of Its dangers and was the plaintiff ignorant of 
its dangerous condition? • • * The question for you is rather one as 
to whether the route taken by hlm was the one over which he was expeoted 
or required to take the sand. If It Is true, as testlfled by the plalntifC, that 
he was instructed and directed by the defendant's foreman, Clark Bower, 
to use the route taken by him, the défendant is convicted of négligence in 
not having flrst made the same reasonably safe. If, however, on the con- 
trary, you are satisfled that such were not his Instructions, and there was 
another course open to him which was reasonably safe, the défendant should 
not be convicted of négligence." 
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From the terms of this instruction, the test of the defendant's lia- 
bility and of the plaintiiï's contributory négligence appears to be the con- 
struction which the jury is asked to place upon the foreman's order 
and the manner of the plaintiiï's compliance with it, while under the 
évidence as we view it we think the test is the conduct of Duke, taken 
in connection with his admitted knowledge of the dangers of his un- 
dertaking, without regard to the foreman's order or the construction 
to be placed upon it. 

If the injury to Duke had occurred upon his first trip along the dan- 
gerous way, we think this instruction of the court below would hâve 
been more in point, for then there would hâve been the question for 
the jury, "Was the plaintiff ignorant of its dangerous condition?" But 
having made the trip once, and having adjusted the boards across 
the pit and wheeled his barrow over them, having observed and testified 
to the narrowness of the way, his proximity to the edge of the pit, 
and having knowledge, either by sight or by the sensation of wheeling 
the barrow, of the roughness of the ground along the edge of the pit, 
and having sought and pursued a saf e way upon his return, there could 
be left for the jury no question of the plaintiff's knowledge of the dan- 
gdr and condition of the unsafe way or of the existence of a nearby 
way that was perfectly safe. With this knowledge of the dangers and 
périls upon the brink of the pit, if not gathered by years of observation, 
certainly disclosed to him by his first trip, and with a safe way open and 
known to him and distant but a few inches from the unsafe way, Duke 
is not discharged from négligence conséquent upon electing to take 
the dangerous way, even in compliance with what he thought was re- 
quired of him by the foreman's order, when the way embraced within 
the instruction was obviously dangerous, and when the way adjacent 
to it was obviously safe. 

In Soit v. Williamsport Radiator Co., 231 Pa. 585, 80 Atl. 1119, the 
Suprême Court of the state of Pennsylvania said : 

"To do an obviously dangerous thing, which one is required to do In order 
to perform the duties of one's empioyment, is an assumption o£ a risk, but 
not necessarily contributory négligence." 

We find nothing in this case, in the light of the foreman's instruc- 
tion to Duke, when conjoined with Duke's knowledge of the situation, 
that required Duke to wheel the barrow of sand along the narrow and 
dangerous way, or that brings this case within the principle of law 
adverted to. Continuing the court said : 

"To do an act necessary to the performance of the duties of one's employ- 
ment in a way which is obviously dangerous, when one can perform the act 
In another way known to him which is obviously safe, is contributory nég- 
ligence, which wlU bar a recovery, even though the employer may hâve been 
négligent in not complylng with the requirements of the statute. * * * 
Where two ways of discharging the service are apparent to an employé, one 
dangerous and the other safe or reasonably so, the employé must sélect the 
latter, whether or not it is the less eonvenlent to him ; and if he chooses 
the former, and the danger is such that a reasonably prudent man would 
not incur the risk under the same circumstances, he is guilty of such nég- 
ligence as wlU bar a recovery, although the master may also hâve been nég- 
ligent." Baldwin v. Urner, 206 Pa. 459, 56 Atl. 38 ; Chisney v. Pipe Co., 199 
Pa. 520, 49 Atl. 309 ; Mcintire v. Steel Co., 208 Pa. 36, 57 Atl. 61 ; Musser v. 
Brown, 126 Fed. 141, 61 C. O. A. 207. 
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The négligence imputed to the défendant, that it failed to afford the 
plaintiflf reasonably safe conditions under which to work, is based upon 
the contention that the foundry was net sufficiently lighted for Duke 
to become aware of his péril. Upon this point there was a conflict of 
testimony, which ceases to be important, in view of Duke's admissions 
and the necessary déductions f rom his conduct that he saw and knew 
the dangers incident to the way he selected and pursued. 

[2] In reaching a conclusion in this case we recognize the correct- 
ness and propriety of the rule of law that a case should not be with- 
drawn f rom a jury where upon a given state of facts reasonable men 
might differ as to whether there was négligence or not. In such a case, 
négligence is a question of fact and being such is to be determined by 
the jury and not by the court; but where the facts are such that from 
them 'ail reasonable men would draw the same conclusion, and that 
upon the testimony no recovery can be had upon any view which can be 
properly taken of it, then the question of négligence ceases to be one 
of fact for the jury, and becomes orie of law for the court to détermine. 
Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. 
Ed. 485; Sealey v. Southern Ry. Co., 151 Fed. 739, 81 C. C. A. 282; 
Bush V. Hunt, 209 Fed. 164, 126 C. C. A. 112; Myers v. P. C. Co., 
233 U. S. 184, 193, 34 Sup. Ct. 559, 58 L. Ed. 906. 

In our opinion the conduct of Duke, in view of what he did, saw, and 
admitted to hâve known, amounts to misconduct, about which reason- 
able men cannot draw différent conclusions, and we are of opinion 
that the court below committed error in refusing to find, as a matter 
of law, that Duke was chargeable with the négligence that caused his 
in jury, and in failing to bind the jury to return a verdict for the de- 
fendant. 

The judgment below is reversed, and a new venire is awarded. 



REYNOLDS et al. v. LOCKE et al.t 

(Circuit Court of Appeals, Blghth Circuit October 30, 1914.) 

No. 4062. 

1. Partneeship (§ T7*) — Assets — Real Propeett — Riqht to Subplus. 

Where a farm obtained by a partnership was taken in the name o( P., 
one of the partners, then traded for other property under the purchaser's 
agreement to pay a balance of $9,000 to the flrm, and the purchaser's con- 
tract was afterwards accepted by P. in exchange for certain of his own 
land, he thereby became obligated to account to the flrm for the $9,000, 
and the whole surplus of $3,800 arlsing on a sale of the land on fore- 
closure of a trust deed was payable to the firm's trustée for the settle- 
ment of Its aflairs. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 125, 145; 
Dec. Dlg. i 77.*] 

2. Pabtneeship (§ 336*) — Dissolution and Accounting. 

Where a partner held title to certain real property in which the finn 
had an equity of $0,000, and by an agreement to settle the partnersliiy 
affairs such partner executed certain blank deeds to one of the partners, 

*For other cases see same topic & k numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
t Rehearing denled January 16, 1915. 
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acting as Uquldated trustée, évidence held to regulre a flnding that It 
was understood that one of the deeds should be used to convey the prop- 
erty to such trustée, and, this having been done, he was entitled to the 
surplus on foreclosure of a trust deed on the property. 

[Ed. Note.— For other cases, see Partnership, Cent Dig. S 797; Dec. 
Dig. § 336.*] -o » t 

Smith, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by S. M. Locke against C. L. Reynolds and another, with cross- 
bill by défendants against Locke and others. Decree for complainant, 
and défendants appeal. Reversed, with directions. 

Thomas T. Fauntleroy, Charles M. Hay, and Patrick H. Cullen, ail 
of St. Louis, Mo., for appellants. 

J. H. Rodes, of St. Louis, Mo., and F. R. Jesse, of Mexico. Mo., for 
appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. This case présents no controlling ques- 
tions of law, but turns whoUy upon questions of fact. It involves the 
right to a surplus fund arising on the foreclosure of two trust deeds 
against 400 acres of land in Audrain county, Mo., known as the "Wad- 
dingham farm." Locke brought the suit against C. L. and William N. 
Reynolds. They answered, denying the equities of the bill, and filed 
a cross-bill against Locke and the holders of the fund asserting title in 
themselves. The trial court entered a decree in favor of Locke. The 
défendants in the principal bill, the plaintiffs in the cross-bill, appeal. 

The Mexico Land & Loan Company vi^as organized in the spring 
of 1903, by William N. Reynolds, E. F. Pumphrey, and J. L. Gallo- 
way, for the purpose of buying and selling real property. The 
business, however, was not carried on through the agency of the 
corporation, but rather by thèse parties as equal partners under the 
corporate name. When a tract of land was acquired, it was taken 
in the name of the party who was chiefly concerned in its acquisition. 
To facilitate conveyances Reynolds and Pumphrey, who were the 
principal holders of titles, executed blank deeds and delivered them 
to the other parties, to be used in case a sale of the property was 
made. The business was actively prosecuted until March, 1904. It 
then ceased, but a settlement between the parties was not effected until 
the foUowing September. In May, 1903, the company acquired title to 
800 acres of land, which is referred to in the évidence as the "Wad- 
dingham farm," subject to two trust deeds. It was paid for by the 
company, and title taken in the name of Pumphrey. This property 
was later in the same year traded to a man by the name of Mathis 
for a farm and some city property in Illinois. There was a balance 
due to the company on the trade of about $9,000. A contract for a 
deed was given to Mathis upon his paying this balance, which he 
agreed to do in the foUowing March. Before this deed was due 

•For otb«r cassa see same toplc ft S ncubbb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Mathis' equity in the land was traded for 800 acres of land owned by 
Pumphrey in Kansas. Pumphrey acquired Mathis' equity and became 
obligated to perforai his part of the contract by the payment of the 
$9,000. Pumphrey never made this payment. As above stated 
Pumphrey held the légal title to the property. This he took originally 
for the Company; but after the trade with Mathis for Pumphrey's 
land in Kansas, Pumphrey occupied a dual relation to the property. 
He held the légal title for the company ; he held the équitable title in 
his own right under the Mathis contract, and would be entitled to 
treat the légal title as his own upon paying the company the $9,000 
due on that contract. Clearly he could net divest this interest of the 
company without, the consent of his associâtes, and it is not contended 
that such consent was ever given. He afterwards sold 400 acres of 
the farm and applied the proceeds to his own use. 

Pumphrey had drawn eut and used the funds of the company, so 
that at the settlement he was indebted to it in the sum of $32,000. 
Galloway had overdrawn his account in the sum of $11,000. Rey- 
nolds had drawn out nothing, and had invested about $35,000. Notes 
of the company were also out at banks amounting to $31,000. The 
only assets of the company consisted of equities in several farms and 
town lots and some second and third mortgages, ail of doubtful value. 
Ail the parties, from the time the active business closed until the set- 
tlement was made, had been anxious for a settlement. The corre- 
spondence which is put in évidence shows Pumphrey to bave been es- 
pecially anxious to turn over the property of the firm, if he could only 
escape its liabilities, most of which had either been incurred by him or 
were attributable to his excessive withdrawals of the company's funds. 
He had removed from Mexico, Mo., where the business of the com- 
pany had been chiefly carried on, and become engaged in business at 
Omaha, Neb. In the correspondence he recognizes repeatedly that the 
company is largely indebted to Mr. Reynolds. He also had a vague 
notion of its indebtedness at the banks.. Reynolds resided in Illinois. 
About the lOth of September, he and Galloway went to Mexico with 
counsel for the purpose of settling up the business of the company. 
They had written Pumphrey to meet them there for that purpose. He 
failed to corne, but urged, as he had been urging for some weeks, that 
Galloway and Reynolds fix the matters up in some way ; that he was 
ready to turn over ail his interests, either to Mr. Locke, the cashier of 
the bank to which they were chiefly indebted, or to Mr. Reynolds, and 
simply retire, leaving the other parties to pay the debts. The corre- 
spondence leaves no doubt of his reluctance to corne to Mexico and 
face the actual situation. He was written and telegraphed to, but was 
only prevailed upon to corne by Mr. Galloway's going to Omaha after 
him in person. We call attention to the frame of mind in which Mr. 
Pumphrey came to this meeting, because we think it has a strong 
bearing upon the controverted question in the case. As late as August 
31st, he wrote Galloway, urging him to arrange with Reynolds to take 
ail the property as trustée and dispose of it and pay off the debls : 

"If you cannot get him to do tbis, ma&e the best proposition that he will 
aecept, as I want to close this up worse than I can tell you. I must unload 
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my part In this deal, and thls will unload the blg end of It, and I shall feel 
like a yoiing girl agraln." 

On September 9th, in answer to the urgent appeal of Reynolds and 

Galloway to go to Mexico, he wrote them : 

"If you can arrange with Locke to carry me a while longer, you can get 
an expert to go over the booUs and flx them up and sell the stuff and square 
our debts. I am so blue I cannot sleep nlghts, and feel as if I had had a 
sicb spell." 

This is the frame of mind in which he came to Mexico on Septem- 
ber llth. The évidence aiso clearly shows that the banks were threat- 
ening to bring suit on the company's notes, which were past due. The 
parties spent two days in going over the records. On September 13th 
they arrived at a full settlement. First it was agreed that the indebt- 
edness at the banks should be divided, and paid by Reynolds and 
Pumphrey separately. One of the notes for $10,000 had been signed in 
the name of the company by Pumphrey. He had, however, used the 
proceeds wholly for his own private purpose. This note he was to 
take care of himself. He was also to pay $4,000 of the remaining 
$21,000 owing at Mr. Locke's Bank. Reynolds was to pay the re- 
maining $17,000. 

A written agreement was made, by which ail of the property of 
the company was turned over to William N. Reynolds to be sold, and 
out of the proceeds the obligations of the c jmpany were to be paid. 
If there was a surplus, that was to be divided among the parties. If 
there was a déficit, the parties were to share it equally. It was further 
provided as follows: 

"If it shall be found that either of sald parties is indebted to said com- 
pany, or has overdrawn more than his share of the profits of said company, 
the sald party shall pay such amount to said company ; or in case either 
party shall not hâve received his share of the property or profits of said 
company, such party shall be paid such amount." 

This contract was signed by ail three of the parties. A list of the 
company's property was made out in writing, and an estimate of its 
value placed thereon. While it was agreed that Reynolds was to 
manage and control the property, it was understood that either of the 
other parties might, if they had an opportunity, make sales, turning 
in to Reynolds the estimated value fixed in the list. A statement of 
the settlement and the' list of the property was made in the f orm of a 
record of a meeting of the board of directors, and was signed by Gal- 
loway as secretary, and Reynolds as président. It was not signed by 
Pumphrey. The évidence is clear and convincing, however, that this 
record was made for the purpose of reducing the settlement to writ- 
ing, and as a supplément to the written agreement that was signed by 
ail the parties, and that this record, after it was written up, was read 
over and checked over by Pumphrey, as well as the other parties. 

To go back to the Waddingham tract: L,ate in August, or early in 
September, Pumphrey had sent some 14 blank deeds to Galloway 
to be used by him in conveying the property of the company to Reyn- 
olds, if the arrangement which Pumphrey had proposed could be 
carried out, for Reynolds to take the property and sell it and liquidate 



4:46 218 FEDERAL EEPORTBR 

the company's obligations. There is a dispute in the évidence as to 
whether Pumphrey specîfied what property should go into the several 
deeds. He insists that he did, but the other parties who saw the let- 
ter (which had been lost) testified that no such spécification was made. 
Reynolds and Galloway filled up one of thèse deeds with a description 
of the Waddingham tract. This deed was placed upon record on the 
5th day of September. At the meeting Pumphrey knew of the deed. 
It was discussed while the settlement was pending. In the list of the 
company's property turned over to Reynolds, this tract was entered, 
and the value of its equity was fixed at $6,000. There is no dispute in 
the évidence that Pumphrey knew that this tract was entered in the list 
of the property. He says, however, that it was placed there simply as 
property which might be sold by either of the parties. That seems 
so inconsistent with the whole object of the list, that we feel compelled 
to reject Pumphrey's testimony and accept that of the other parties, 
including Judge Whiting, the attprney who acted for Reynolds in 
making the settlement. The list was prepared as a list of property 
which Reynolds was primarily to control and dispose of for the pur- 
pose of meeting the obligations of the company, and not simply as a 
list of property that either of the parties might sell. 

After the record was written up and the contract signed, the par- 
ties went, on the evening of September 13th, to the bank, for the pur- 
pose of adjusting their liabilities there. At this meeting the settlement 
was made upon the terms above set forth. The entire liability was 
taken over by Mr. Pumphrey and Mr. Reynolds, and ceased to be a 
company obligation. The old notes were surrendered. Reynolds paid 
$10,000 cash, and gave his note for $7,000. Pumphrey gave notes for 
the balance. After this meeting Pumphrey insisted that he must hâve 
the Waddingham f arm to put up as security for his indebtedness, and 
demanded that it be reconveyed to him by Mr. Reynolds, but Reyn- 
olds refused to make the conveyance. 

This présents the controversy about which the testimony is mar- 
shaled. Pumphrey insists that he nèver consented to the use of the 
deed by Reynolds for a conveyance of the Waddingham tract, and 
that he did not consent to the turning over of that tract to Reynolds 
at the time of the settlement. On the other hand, it is insisted that 
the letters which Pumphrey wrote authorized such a use of the deed, 
and that at the settlement he f ully ratified the conveyance, and that he 
only attempted to recant from it after he had been to the bank and 
found that the indebtedness was larger than he expected, and that he 
was to be charged individually with the $10,000 note, and possibly 
after he had been urged by Mr. Locke to furnish him more adéquate 
security. Locke claims under a subséquent conveyance from Pum- 
phrey, and has no better right than Pumphrey. 

[1,2] We'think that Reynolds is entitled to the fund for two rea- 
sons: (1) Under the Mathis contract the company had an interest in 
the land to the extent of $9,000. That exceeds the value of the equity 
as fixed in the list that was made at the time of the settlement, and 
also as appears from the actual sale of the property on the foreclo- 
sure. The fund hère in controversy is about $3,800. So, quite in- 
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dépendent of the conveyance and settlement, Reynolds, as trustée to 
close up the business of the company, has an interest in the property 
that is prior and superior to any interest of Pumphrey. (2) We think 
that the clear weight of évidence shows that the blank deed was prop- 
erly fiUed up with a conveyance of this property to Reynolds; that 
this was done pursuant to the plan proposed by Pumphrey himself, 
that ail the property of the company should be turned over to Reyn- 
olds as trustée, out of which he should pay, not only the debts of the 
company, but the debt which was cônceded by ail to be owing tô him 
personally. The évidence also clearly shows that the conveyance was 
ratified and approved by Pumphrey^ at the settlement, and the Waà- 
dingham land listed as part of the land which was turned over to 
Reynolds. We recognize that there is some évidence to support the 
decree, but after a careful study of the record we are convinced that 
the évidence against the decree is so overwhelming that it ought not 
to stand. 

There was some évidence to support a contention that Reynolds 
was estopped to claim the property by an alleged conversation be- 
tween Pumphrey and L^ocke on the evening of September 13th, which 
occurred in Reynolds' présence. This évidence, however, is far too 
indefinite and vagrant to create an estoppel. 

The decree will therefore be reversed, with directions to enter a 
decree in conformity with this opinion, establishing the right of the 
complainants in the cross-bill to the fund, and directing its payment to 
them, and dismissing the original bill on the merits. The allowance 
of $150 to the holders of the fund for their expenses in the trial court 
may stand. 

• SMITH, Circuit Judge, dissents. 



LOCKER et al. v. AMERICAN TOBACCO CO. et aL 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 29. 

1. Monopolies (§ 28*) — Shesman Anti-Tbust Act — Bamaoes. 

Proof that défendants hâve violated the Sherman Anti-Trust Act July 2, 
1890, c. 647, 26 Stat. 209 (Comp. St 1913, §§ 8820-8830), wUl not estab- 
lish a cause of action for damages to plaintlfCs' business, recoverable un- 
der section 7 (8829), unless it is proved that the défendants' acts hâve 
injured plaintiffs and caused them damages recoverable at law. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 18 ; Dec. Dig. 
§ 28.*] 

2. MoNOPOLiEs (§ 17*) — Shebman Anti-Trust Law — Injubies — Scheme of 

Business — Refusal to Sell Jobbebs. 

Where certain tobacco manufacturera had formed a combination in 
restraint of trade In violation of the Sherman Anti-Trust Act, and had 
appointed the M. Company their sole jobbing agent in Gréa ter New York, 
on condition that it should not sell at more than list priées, receiving a 
discount on the goods sold, a détermination on its part that it would not 
sell to other jobbers in its territory, but only to retailers, because its for- 
mer practice of selling to jobbers resulted in insufficient service by its 

•For oUi»r rases see same topic & 9 numbbb In Dec. & Am, Dlgs. 1907 to date. & Rep'r Indexe* 
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salesmen to retallers, such détermination was not Illégal, and did not con- 
Btltute a violation of the act, for whlch a jobber, whose orders were de- 
clined, could recover treble damages under section 7. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
I 17.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

On writ of error to the District Court for the Southern District of 
New' York to review a judgment in favor of the défendants. The com- 
plaint was dismissed, as to the défendants Blackwell's Durham Tobac- 
co Company and the American Snufï Company and a verdict was di- 
rected in favor of the American Tobacco Company and the Metropol- 
itan Tobacco Company. An action similar to this was brought in the 
State courts and the complaint was dismissed. The dismissal was sus- 
tained by the New York Court of Appeals. 195 N. Y. 565, 88 N. E. 
289. 

See, aiso, 200 Fed. 973. 

Charles Dushkind, of New York City, Charles C. Daniels, and John 
S. Wise, of New York City, for plaintifïs in error. 

Delancey NicoU, Junius Parker, and Thomas S. Fuller, ail of New 
York City, for défendants in error The American Tobacco Co., Ameri- 
can Snuff Co., and Blackwell's Durham Tobacco Co. 

William N. Cohen, Arthur J. Cohen, and William S. Weiss, ail of 
New York City, for défendant in error Metropolitan Tobacco Co. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The suit is brought under section 7 of the 
Anti-Trust Act, which is as f ollows : 

"Sec. 7. Any person who shall be injured in his business or property by 
any other person or corporation by reason o( anything forbidden or declared 
to be unlawful by this act may sue therefor in any circuit court of tlie United 
States in the district In whlch the défendant résides or is found, without re- 
spect to the amount in controversy, and shall recover threefold the damages 
by hlm sustained, and the costs of the suit, including a reasonable attorney's 
fées." 

[1] It matters not that certain of the défendants hâve violated the 
provisions of the Sherman Act unless it be proved that such acts hâve 
injured the plaintifïs and caused them damages which can be recovered 
in an action at law. 

[2] The plaintifïs were doing business in Brooklyn as jobbers in to- 
bacco and its products and were not engaged in manufacturing. The 
American Tobacco Company is a manufacturer of cigarettes, plug and 
smoking tobacco. The défendant American Snuff Company is a man- 
ufacturer of snuff. The Blackwell's Durham Company is a manufac- 
turer of smoking tobacco. The Metropolitan Tobacco Company was 
engaged in substantially the same business as the plaintiffs, viz., not 
as a manufacturer, but as a jobber of tobacco and its products, which 
it purchased from the manufacturer and sold to retailers in New York 
and Brooklyn. 

*For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is not now contended by the défendants that the American To- 
bacco Company, American Snufif Company and Blackwell's Durham 
Tobacco Company were not a combination forbidden by the Sherman 
L,aw during the time covered by this action. The agreement between 
the American Tobacco Company and the Metropolitan Company was, it 
seems to us, a legitimate one, viz., to make the MetropoHtan Company 
its sole agent in Greater New York, on condition that it should not sell 
the American Company's products at more than the list prices. The 
Metropolitan Company was to receive a discount of five per cent, on 
goods so sold. The agreement was not reduced to writing. The plain- 
tiffs entered business in 1903 after the foregoing arrangement had 
been in existence for about five years. In June, 1904, the Metropol- 
itan Company concluded that it would not sell to local jobbers but would 
sell direct to the retail trade in Brooklyn. The reasons for this change 
in policy are fuUy set out in the testimony and seem to be fair and rea- 
sonable. If the manufacturing défendants had concluded to sell their 
products solely through instrumentalities of their own and had organ- 
ized in their factories a selling department through which they supplied 
their products to ail who desired to purchase them, it will hardly be 
contended that such action was even within the mischief of the Sher- 
man Law. How, then, does an act which the défendants might law- 
fully do themselves become unlawful when donc by another to whoni 
they sell or consign their goods? There can be no prêteuse that the 
Metropolitan Company has received any unlawful préférence or clan- 
destine favors from the manufacturers. The prices at which they sell 
to the Metropolitan Company are their own list prices and there is 
nothing to show that the manufacturers received an exorbitant profit 
by this arrangement. The Metropolitan Company may sell for less 
than the list price but it cannot sell for a higher price. It is not pro- 
hibited from buying or selling the products of other manufacturers 
at any price which it may induce the manufacturer to take or the pur- 
chaser to give. We are unable to discover anything illégal or unfair 
in the Metropolitan Company's method of conducting business. It is 
not the sole agent of the other défendants but deals with the produce of 
many manufacturers, in no way connected with the manufacturing de- 
fendants, who are apparently entirely satisfied with the Metropolitan's 
methods and treatment. The reasons for the adoption of thèse meth- 
ods are well stated by Mr. Bendheim, the président of the Metropolitan 
Company, as follows: 

"Q. Mr. Bendheim, will you now state to the court and Jury the condition 
that eslsted in Brooklyn that led you to refuse to sell the jobbers in that 
territory during that period; that is, in May, 1904? A. We were losing our 
hold on the retail trade, which we considered against our interest In a great 
many ways. Our salesmen preferred to sell jobbers, because it is easier to 
sell a bill of $100 than 40 or 50 cents of assorted goods. They drifted grad- 
ually into the habit of selling the wholesalers more than retailers. We bad 
promised and agreed to call on retailers once a week, and they were not be- 
ing called on. Systematically it weakened our power to introduce the goods. 
Ouï goods were used to help along other goods, outside goods, and those were 
the main conditions." 

Under the method complained of, the séquence, is Producer, Jobber, 
Retailer, Consumer. This seems the usual, natural and fair way of 
218 F.— 29 
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gettiug the goods from the manufacturer to the consumer. We can 
think of no reason based on the common law or the Sherman Law 
which required the introduction of a second jobber or wholesaler be- 
tween the producer and the consumer. In short, we are convinced that 
what was donc by thèse défendants was not prohibited by law, but was 
a reasonable commonsense trade arrangement dictated by the exigen- 
cies of the situation. We see nothing forbidden by the Sherman Act 
in a manufacturer consigning or seUing his product to a jobber for a 
particular territory and placing certain restrictions upon the priées at 
which the goods are to be sold. Many of the large mills hâve a factor 
in New York to whom their products are thus consigned. He can 
sell to A. or B. or both as he sees fit and the consignor is not concerned 
with the tfïinsaction so long as he gets his price and the terms of the 
consignment are not violated. The same is true of the jobber ; he is 
at liberty to sell to one retailer or twenty retailers as he sees fit. 

We are unable to discover anything illégal in a manufacturer of to- 
bacco disposing of his goods to a jobber to sell to retailers, or, if he 
deems it advisable, to change his policy, and sell direct to the retailer 
himself. Why may he not do so ? One who desires to become a jobber 
bas no right to complain because the manufacturer chooses another 
to do this work, unless the manufacturer owes some duty to consign 
his product, or a part of thereof to him. The laws of trade are not 
wholly altruistic, they may often be hard and selfish, but it is no part 
of the duty of courts to attempt to enforce the precepts of the deca- 
logue. In the struggles engendered by fierce compétition, losses must 
occur and injustice may be donc, but this is frequently inévitable and 
cannot be prevented so long as the parties keep within the law. 

As we hâve thus disposed of the case upon the principal question, it 
is unnecessary to discuss the subsidiary questions involved. We think 
it proper to say, however, that we find no satisfactory proof of dam- 
ages ; the matter seems to be left to spéculation and conjecture. 

The judgment is afïirmed with costs. 



EUPPBRT V. BBNNETT. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 81. 

L Municipal Cobpoeations (§ 705*) — Use of Streets — Cabe Requibed. 

Where defendant's driver was using a heavy wagon on a Street In- 
cumbered by an elevated railroad, and the clearance between ttie wagon 
and the pillars was barely sufficient to enable other wagons to pass, It was 
the driver's duty, when about to start, to observe conditions both front 
and reai-, and in no event to start If danger was to be apprehended. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1515-1517; Dec. Dlg. § 705.*] 

2. Municipal Cobpoeations (§ 705*) — Stkeets — Use — Cabe Requibed. 

It is the duty of the driver of a team along a city street, where the 
space Is narrow and danger from collision imminent, to hâve his team 
well in hand before starting. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1515-1517 ; Dec. Dlg. § 705.*] 

•For other cases see s&me topic & S numbbb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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3. MuNiciPAi, Corporations (§ 706*) — TJsi: of Streets — Collision — Négli- 
gence — QtlESTION FOB JTJET. 

Evidence of négligence of driver of defendant's team, causing Injury to 
plaintiÊf through collision in the street, held for the jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
1518; Dec. Dig. § 706.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Robert J. Bennett against Jacob Ruppert Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Grant C. Fox, of New York City, for plaintiff in error. 
Edward J. Byrne, of Brooklyn, N. Y., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The jury rendered a verdict of $8,000 in 
favor of the plaintiff, who was injured by being run over by a brew- 
ery wagon owned by the défendant. The question was of fact and 
peculiarly within the province of the jury. It was fairly presented by 
the court in a charge to which no exception was taken. The court 
could not hâve disposed of the controversy as matter of law. There 
was testimony from which the jury might hâve drawn the conclusion 
that the brewery wagon, through the négligence of its driver, collided 
with the plaintiff's wagon and threw him into the street where he was 
run over by one of the wheels of the heavy brewery wagon. In thèse 
circumstaçces to hâve directed a verdict for the défendant would 
hâve been clearly error. The évidence was circumstantial in character, 
no one saw what occurred at the précise moment when the two wagons 
collided. 

[1-3] The jury were, however, justified in finding that the driver 
of the brewery wagon was careless in leaving his horses unattended 
in 80 dangerous an environment. The clearance between his wagon 
and the pillars of the elevated railroad was barely sufficient to enable 
other large wagons to pass. When, therefore, the driver was about to 
start, it was his duty to observe the conditions in front of and behind 
his wagon and in no event to start when danger was to be apprehended. 
So, too, it was his duty to hâve his team well in hand before starting. 
■It appears from the driver's own testimony that the team was left 
without hitching and that when he was ready to start he took no pré- 
cautions to guard against accident. He says : 

"I go in the saloon, put the key in the saloon, corne ont, jump on the pôle 
and take ofC the blankets * * * so I just take them and throw them over 
there on the left side. * * • When I got them like this on the seat, just 
so I hâve the blankets In my hand, my wagon was struck from behind, so I 
drop down again on the pôle." 

The plaintiff testified : 

"I seen my way clear, and everythlng was ail rlght, and I drove about flve 
or six feet when I felt a jar and was thrown to the street, It was a very vio- 
lent jar. * * * I felt this jar on the right-hand side behind me. As I 
was passing this brewery truck the horses were standing still ; * • * as 
my seat passed the horses' heads they were still standing." 

•For other cases see same topic & S nuiobb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Without reciting the testimony further, the jury were justified, if 
they believed the plaintiff's version of the accident, - in finding that 
the plaintiff was driving along Third avenue in a careful manner when 
he was thrown f rom his seat by a collision with the brewery truck f rom 
behind which was due to the négligence of its driver in not having his' 
team in hand and under his control when the circumstances were such 
that a high degree of care should be taken. We thinkthat the trial 
court was justified in leaving the question of négligence to the jury and 
that their verdict should not be disturbed. 

The judgment is affirmed with costs. 



In re ROBSON et al. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 34. 

Pabtneeship (§ 136*) — Note in Firm Naiiu; — Liabilitt. 

Where members of a firm executed a note, each slgnlng his Indlvldual 
name, with nothlng on the face of the note to indlcate that It was a firm 
obligation, they bound themselves individually, and not the firm; and 
this though the lender of the money knew that it was going into the busi- 
ness of the firm. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dlg. §§ 203, 204, 240 ; 
Dec. Dig. § 136.*] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of New York. 

On pétition to revise an order of the District Court for the Western 
District of New York affirming an order made by Mark T. Powell, réf- 
érée in bankruptcy, allowing thé claims of creditors Mary M. Gage 
and Albert F. Robson against the individual estâtes of Charles W. 
Robson and John Monroe, who were members of the firm of Robson 
& Monroe. 

W. Smith O'Brien, of Geneva, N. Y., for trustée. 
C. W. Rice, of Geneva, N. Y., for claimant creditors. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The question hère is whether the members 
of the firm of Robson & Monroe are individually liable upon certain 
promissory notes signed by them. There are a number of thèse notes 
in évidence, but, as they are substantially alike, it will only be necessary 
to refer to oneof them. In March 1907, Mrs. Gage received a note 
of which the f ollowing is a copy : 
"?2500 Geneva, N. Y., March 27, 1907. 

"One year after date we promise to pay to the order of Mary M. Gage twen- 
ty-flve hundred dollars. Payable at the Geneva National Bank value received. 
With interest at five per cent, [Signed] Charles W. Robson. 

"John Monroe." 

It will be observed that there is nothing on the face of the note to 
indicate that it was a firm obligation. In fact, there is nothing to indi- 

*Far otlier cases sea same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Kep'i: Iuâei.es 



IN EE K. MAEK8 & CO. *53 

cate that a partnershîp existed between the signers. A stranger taking 
such a note would never think of ascertaining whether a firm existed 
and, if so, whether it was financially responsible, after he had sat- 
isfied himself that the individual signers were amply responsible. Aft- 
er being corivinced in this respect he would not busy himself in finding 
out whether they were partners and, if so, whether their firm was suc- 
cessf ul, except perhaps as such an inquiry might bear on their individual 
responsibility. Neither is it at ail important to ascertain how the firm of 
Robson & Monroe regarded the transaction or what they did with the 
money. On the face of the note it was the joint obligation of the sign- 
ers. The lender had a right to rely upon their individual responsibility ' 
and upon their estâtes, respectively, if they died. The burden is strong- 
ly upon him who seeks to transform an individual liability, clearly ap- 
pearing upon the face of the paper, into a firm liability. If the sole re- 
liance were on the partnership why was it necessary or proper to hâve 
the individuals sign at ail? We think the law is clearly to the effect 
that where the members of a firm sign in their individual capacity the 
créditer has a right to rely upon the individual crédit. The burden is 
strongly upon him who asserts to the contrary and he must establish his 
contention by a clear prépondérance of proof. Surely there is noth- 
ing hère which clearly establishes the proposition that thèse notes were 
copartnership obligations and that it was the firm which was the princi- 
pal debtor. 

We are unable to find as to the notes in controversy any testimony 
which overcomes the presumption that they were what they purported 
to be on their face — the joint obligation of the two signers. It may 
even be assumed as to some of thèse transactions that the lender knew 
that the money was going into the business of the firm but this knowl- 
edge would not change the character of the written promise of the in- 
dividual signers to pay the amount when it fell due. The testimony of 
the bankrupts as to what became of the borrowed money, as to the pay- 
ment of interest out of money belonging to the firm, etc., is, in our opin- 
ion, wholly immaterial. The lenders had a right to rely on their secu- 
rity which was the individual responsibility of each of the signers. 
There is no testimony that they ever relinquished this security or re- 
leased the signers of the notes from their individual liability. 

The order is affirmed with costs. 



In re K. MARKS & CO. 

(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 7. 

1. Sales (§ 44*) — Fkaud — Remedt or Selleb — Recoveet or Pbopebty. 

When a buyer, being insolvent, induces a seller to sell him goods on 
crédit, which he does not intend to pay for, the seller may resclnd and 
recover the property. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 93 ; Dec. Dig. § 44.*} 
*For other cases see same topic à i numbss in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Banketjptct (§ 140*) — Salk to Bankkupt— Fkaud — Disaffiemance — Eœ- 

covkry of goods. 

A seller of goods to bankrupts while Insolvent, In order to dlsaffirm 
and recover the goods, must show that the bankrupts were insolvent at 
the tlme of purchase, that they concealed the fact, and intended then not 
to pay for the goods. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dîg. § 140.*] 

3. Sales (§ 52*) — Fraud of Butée — Recovebt of Goods — Evidence. 

Where the bankrupts, a year prlor to failure, had had good crédit, and 
were reported in Dun's as "flrst class" on the strength of statements 
. previously made and not corrected, and on applying to petitioner to pur- 
chase a Quantity of flour, knowing themselves to be hopelessly insolvent, 
replied to a question as to thelr flnancial ability by saying, "Look us up 
In the commercial ageneies, and yon wlU flnd that we hâve good crédit 
and are amply responsible for ail our obligations," and petitioner, rely- 
ing on the truth of such statement, sold the goods on crédit, such facts 
were suflacient to show a fraudulent sale, entitling petitioner to recover 
the goods from the bankrupts' trustée. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 118-144, 1045 ; Dec. 
Dig. § 52.*] 

Pétition to Révise and Appeal from the District Court of the United 
States for the Southern District of New York. 

On appeal from a final order and decree of the District Court for the 
Southern District of New York entered May 15, 1913, confirming the 
report of the spécial master in réclamation proceedings instituted by the 
Hecker-Jones-Jewell MilHrig Company to reclaim property alleged to 
be owned by the said petitioner -which was in the possession ofthe re- 
ceiver of the bankrupts. The property consisted of 725 sacks of flour. 
The receiver, having been appointed trustée, appeals to this court. 

Emanuel Eschwege, of New York City, for appellant. 
Sullivan & Cromwell and Ralph L. CoUett, ail of New York City, 
for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [ 1 ] The law is well settled that when a par- 
ty, being insolvent, induces another to sell him goods on crédit which he 
does not intend to pay for, the court may order the contract disaffirm- 
ed and restore the property. 

[2] The spécial master points out the three propositions which the 
claimant must establish before he can rescind the contract and recover 
the goods : First. The insolvency of the bankrupts at the time the pur- 
chase was made. Second. The concealment from the claimant of the 
fact of insolvency. Third. Intention on the part of the bankrupts, at 
the time of the sale, not to pay for the goods. 

[3] As to the first proposition there can be no dispute. The bank- 
rupts were hopelessly insolvent and they knew it. The second proposi- 
tion is established with almost equal certainty. The bankrupts did not, 
in so many words, say that they were solvent and intended to pay for 
the flour. Their conduct was such, however, as to induce the milling 
company to believe that it could rely implicitly upon the high financial 
standing and good faith of the bankrupts. 

•For other cases aee same topic & 9 numbeb In Dec. & Am. Dlgs. 19U7 to date, & Rep'r Indexe» 
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In reply to questions as to their ability to pay, a member of the firm, 
over the téléphone, said, "Well, look us up," knowing that Dun's Agen- 
cy had reported them "first class" on the strength of statements made 
a year previous which they had not corrected, although they had made 
large losses in the meantime. It was tantamount to saying, "Look us 
up in the commercial agencies and you will find that we hâve good créd- 
it and are amply responsible for ail our obligations." This is what the 
bankrupts did say in substance and it was the reliance upon the truth 
of this statemept that induced petitioner to sell its goods. 

The spécial master had the advantage of seeing and hearing the wit- 
nesses and his finding upon the f acts should not be disturbed. The évi- 
dence brings the case within the doctrine of the f ollowing authorities : 
Donaldson, Assignée, v. Farwell, 93 U. S. 631, 23 L. Ed. 993; In re 
Sol Aarons & Co., 193 Fed. 646, 113 C. C. A. 514. 

The order is affirmed with costs. 



NEW YORK, N. H. & H. R. CO. v. HALSTBAD. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 80. 

1. JUDGMENT (§ 237*) — ^DlSMISSAL AS TO OnE PaBTT — EffECT AS TO OtHEB 

Pakty. 

Wtiere défendant rallroad company, in performance of a contractto 
transport a régiment, furnished a car with a defective door, and plala- 
tlflf, wliile lawfully riding in the car, was injured by his foot becoming 
caught by the door whlle the car was belng transported by a terminal 
Company, whiçh had nothing to do with the Inspection or maintenance of 
the car, a dismissal as to the terminal company did not also require a dis- 
mlssal as to the rallroad company. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 415, 418-421, 
429; Dec. Dig. § 237.*] 

2. Oaebiers (§ 318*) — Injubt to Passenqee — Defective Cak — Evidence. 

Evidence held to sustain a verdict in favor of a passenger, riding In a 
freight car, for alleged injuries suffered by reason of a defect therein. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1270, 1307-1314; 
Dec. Dig. § 318.*] 

3. Caeriees (§ 242*) — Transportation or Peeight — Caretakers. 

Where défendant contracted to transport a régiment, with Its horses, 
equipment, baggage, etc., it would be assumed, in the absence of anythlng 
to the contrary, that the commanding officer was authorized to say what 
men should go In the car with the horses, and hence a civilian driver at- 
tached to the régiment, whlle riding In the car under orders, was not a 
trespasser. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 980; Dec. Dig. 
§ 242.* 

Relation of carrier to persons carried under contract with their em- 
ployers, see note to Chicago & N. W. Ry. Co. v. O'Brien, 67 C. C. A. 427.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of the 
District Court, Southern District of New York, entered on the ver- 

*For otber cases see same topic & ! numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dict of a jury in favor of défendant in error who was plaintiff below. 
The action was for personal injuries; plaintiff was a civilian driver 
attached to the Forty-Seventh Régiment, N. Y. N. G., which was be- 
ing transported from Connecticut to Brooklyn. He traveled in a car 
operated by the railroad to its rail heads near Oak Point, where the 
car was placed on a float of the Brooklyn Eastern District Terminal 
Company, which controlled and operated both float and car until its 
disembarkation in Brooklyn. The action was brought against the rail- 
road and the terminal company. Complaint was dismissed as to the 
terminal company and sent to the jury only as to the railroad com- 
pany 's négligence. 

J. W. Carpenter, of Brooklyn, N. Y., for plaintiff in error. 
J. T. Walker, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The first assignments of error 
deal with the déniai of motion to dismiss as to the railroad company. 
This is really the only point in the case. The action was brought 
against both companies. The car, although owned by the New York 
Central Railroad, was furnished by défendant under its contract to 
transport the régiment. It was manifestly responsible for any unsafe 
condition of the car. The complaint charged that the door was in a 
defective and dangerous condition, liable to cause in jury; that, while 
on the float, it was negligently operated, so that some object struck the 
door, which was forced in and caught and injured plaintiff 's leg and 
foot. The theory of the complaint was that two things co-operated to 
cause the accident a defective door and a blow which was due to négli- 
gence. On the trial there was not sufficient évidence to show négli- 
gence in the opération of the car while on the float, and the complaint 
was dismissed as to the terminal company. Since it appeared conclu- 
sively that the railroad company did not operate the car when on the 
float, such dismissal practically disposed of any charge of négligence 
having caused the blow on the door. But that by no means disposed 
of the other charge of négligence, viz., that the railroad furnished a car 
having its door in such a defective condition that it became a potent 
cause of injury when the door was struck, although, if sound, the blow 
would hâve caused no trouble. We find no force in the contention that 
a dismissal as to the one défendant, which had nothing to do with in- 
spection or maintenance of the car, required a dismissal also of the 
charge against the railroad which furnished the defective car. 

12] It is very difficult to understand from the proof just how the 
catastrophe happened, or what particular movement of the door it was 
which brought part of it inside the car. But there was very positive 
évidence that while plaintiff was seated on the floor of the car, with 
his feet towards the door, but not touching it, one of his legs was 
caught under the bottom edge of the door and pinned there until his 
companions disengaged it. There was also évidence that before the 
car started its door was in a condition of disrepair which made it 
swing and sway. Such condition it was sought to remedy by driving 
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in some nails, an expédient which evidently did not remedy the diffi- 
culty. There was sufficient évidence to sustain the jury's verdict. 
The case was sent to them under a full and careful charge, to which 
there was substantially no exception. 

[3] We find no force in the suggestion that plaintifï was a tres- 
passer. The contract under which the régiment, with its horses, 
equipment, baggage, etc., was being transported, is not in évidence. 
In the absence of anything in it to the contrary, it may fairly be as- 
sumed that it was for the commanding officer to-say what men should 
go in the car with the horses. 

Judgment affirmed. 



MAXWELL V. ABRAST RBALTT CO. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 50. 

1. Appeal and Erbob (§ 273*) — Exception — Stipulation. 

A verdict having been directed for plaintiff, without exception, défend- 
ant moved for a new trial, and the parties stipulated that, whatever the 
disposition of the motion, ail questions presented by the évidence should 
be preserved for argument on appeal. Held, that such stipulation did not 
constitute au exception to the direction of a verdict, so as to justify à 
review thereof on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1590, 
1606, 1620-1623, 1625-1630, 1764; Dec. Dlg. § 273.*] 

2. Inteenal Bevenue (§ 9*)— Coepoeation Taxes — "Doing Business." 

Where a corporation, with gênerai business powers, amended its arti- 
cles so as to limit its activitles to the mère ownershlp and rental of cer- 
tain property occupied and used by Its stockholders as a department store, 
and applied the entire rent, flrst to the payment of interest on mort- 
gage liens, and then to the payment of dividends to stockholders, it was 
not "doing business," under Corporation Tax Act Cong. Aug. 5, 1909, c. 
6, § 38, 36 Stat. 112 (Oomp. St. 1913, §§ 6300-6307). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the Abrast Realty Company against William J. Maxwell. 
Judgment for plaintifï (206 Fed. 333), and défendant brings error. 
Dismissed. 

L. R. Bick, Asst. U. S. Atty., of Brooklyn, N. Y., for plaintifï in 
error. 

E. M. Grout, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This action was brought to recover the 
amount of corporation tax under section 38 of the act of August 5, 
1909, for the year 1911, paid by the plaintifï to the défendant as Col- 

■For other cases see saine topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lector of Internai Revenue for the Eastern district of New York under 
protest. January 19, 1911, the company was incorporated for the pur- 
pose of renting on a long lease to the firm of Abraham & Straus 
premises owned by certain of the partners. January 20th the premises 
were deeded to the company. January 31st and December 7th it 
leased the same to Abraham & Straus. December 18th its charter was 
amended, so as to substitute for broader powers the real and restricted 
purpose of the corporation as above stated. 

It seems to be agreed that the company leased ail its property to 
Abraham & Straus, and applied the entire rent, first to payment of in- 
terest on mortgage liens, and thenthe balance in payment of dividends 
to the stockholders, and did nothing else. Judge Chatfield directed a 
verdict for the plaintifï, on the ground that the company was not do- 
ing business during the year 1911, within the meaning of the act as 
construed in Zonne v. Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 
L. Ed. 428, and McCoach v. Minehill R. R. Co., 228 U. S. 295, 33 
Sup. Ct. 419, 57 L. Ed. 842. No exception was taken by the défend- 
ant. 

[1] There is a preliminary considération whether the record brings 
up anything for review. After the verdict was rendered, the défend- 
ant moved for a new trial on the ground, among others, that the cor- 
poration was taxable, and that the verdict was contrary to law. The 
parties then stipulated that, whatever were the disposition made by the 
court of this motion "upon appeal, ail questions presented by the évi- 
dence shall be preserved for argument on appeal." This did not con- 
stitute an exception to the direction of a verdict, nor is the record sign- 
ed by the judge a bill of exceptions. Such stipulations, if enforceable, 
might whoUy change the established System in the fédéral courts of 
review upon writs of error. 

[2] As this objection was not raised by the parties, it may not be 
improper to add that the majority of the court agrée with the conclu- 
sion of the trial court. 

Writ of error dismissed. 



DE LASKl & THEOPP CIRCULAR WOVEN TIRE 00. v. WILLIAM R. 
THROPP & SONS 00. 

(District Court, D. New Jersey. November 2, 1914.) 

1. Patents (§ 328*) — Validitt and Infbingement — Tiee-Wbappino Ma- 

chine. 

The De Laskl & Thropp patent, No. 1,011,450, for a machine for wrap- 
plng automobile tires, was not antlcipated, discloses invention, and Is 
valid; also held Infringed. 

2. Patents (§ 241*) — Infbingement — Part Having Double Function. 

The fact that an élément of a machine which performs the same func- 
tion as one in a machine of a prior patent also performs an additioiial 
function does not avoid infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 380; Dec. Dlg. 
§ 241.*] 

fcii»— II — Il ■■ m - I I — I ■ -■ ■ '■' I ■ - - ^ I. , 

*For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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3. Patents (§ 92*) — Validitt — Patent to Joint Inventobs. 

A patent to two or more persons as joint Inventors Is Invalld, where 
one Is the sole Inventer ; but such défense Is regarded as technical, and 
not favored by the courts, and clear and conylncing proof Is required to 
sustain it 

[Ed. Note.— For other cases, see Patents, Cent DIg. § 124; Dea DIg. 
§ 92.*] 

4. Patents (§ 92*) — Validitt — "Joint Inventob." 

To constitute two persons Joint Inventors In case of a comblnatlon 
patent, It is not necessary that they stiould jointly conçoive each part, 
but it is sufflcient If each is the Inventer of a part which contributes to 
the operatlveness of the completed device; but if one contributes an la- 
dependent élément, whlch does not aid In rendering the device operative, 
or is not included in the comblnatlon clalms, or Is the subject of a sep- 
arate claim, he Is not a joint Inventor. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 124; Dec. Dig. 
§ 92.*] 

5. Patents (§ 95*) — Validitt — Patent to Assignée of Inventob. 

A patent granted to the assignée of two appUcants therefor as joint 
Inventors is valld, although one was the sole Inventor. 

[Ed. Note.— For other cases, see Patents, Cent DIg. § 127; Dec. DIg, 
§ 95.*] 

6. Patents (§ 92*) — Validitt — Oath to Application. 

The fact that two persons make oath to an application for a patent as 
joint Inventors does not Invalldate the patent, even though It should later 
develop that one was the sole inventor. 

[Ed. Note.— For other cases, see Patents, Cent Dig. $ 124; Dec. Dig. 
I 92.*] 

In Equity. Suit by the De Laski & Thropp Circular Woven Tire 
Company against the William R. Thropp & Sons Company. On final 
hearing. Decree for complainant. 

Brown & Seward, of New York City (E. Clarkson Seward, of New 
York City, of counsel), for plaintiff. 

Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for défendant. 

HAIGHT, District Judge. This suit is for an alleged infringement 
of letters patent No. 1,011,450, issued to the plaintiff, as assignée of 
Albert De Laski and Peter D. Thropp, December 12, 1911. The an- 
swer dénies infringement, and allèges that the patent is invalid. 

[ 1 ] In support of the latter défense, it is contended that, in view of 
thè prior state of the art, the patent involved no invention, and that, if 
it did, it was not the joint invention of De Laski and Thropp, but the 
sole invention of Thropp. The subject-matter of the patent is a ma- 
chine for wrapping fabric around automobile tires during the course 
of manufacture. Where the "open cure process" is used, it is neces- 
sary that, prior to vulcanization, the tire be tightly wrapped with 
muslin or other fabric. Before it is wrapped, metallic side molds or 
"pressure rings," which clamp the edges of the tire, the latter being 
then in a more or less elastic state, are placed in position and subjected 
to pressure, so as to f orm the clencher or bead portion of the tire. The 
whole is then wrapped and placed in the vulcanizer. After vulcaniza- 

•For atber cases see saine topic & { nvmsbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion, the wrapper and the "pressure rings" are removed. The struc- 
ture of the plaintiff's patent comprises a flat table-like support for the 
tires to be wrapped, in which are mounted three or more horizontally 
disposed rollers. Thèse rollers are positively driven, and serve to move 
the tire in an annular course, through a raceway. In the latter is !o- 
cated a shuttle, carrying a bobbin, on which the fabric to be wrapped 
is wound. The shuttle, with the bobbin attached, is rotated in the 
raceway, and thus winds the fabric about the tire. In the table is an- 
other set of rollers, vertically disposed, which guide the tire and pre- 
vent horizontal dislodgment. Mounted on the table is a frame sup- 
porting a common head, from which arms radiate and curve down- 
wardly towards the table. Each of thèse arms carries at its lower ex- 
tremity a roUer, located respectively above the first-mentioned rollers. 
Thèse rollers are not positively driven. The alleged infringing ma- 
chine is constructed in accordance with the description contained in the 
letters patent No. 1,031,491, granted to Joseph W. Thropp, July 2, 
1912. The only substantial différence between the two machines is 
that in the defendant's more than one strand of fabric is applied at 
the same time, and the upper set of rollers are positively driven. It is 
to the former feature that the claims of the patent granted to Joseph 
W. Thropp are directed and limited. Ail of the claims in suit em- 
brace a combination of éléments, which, admittedly, are ail présent in 
the defendant's machine, except the upper set of rollers. 

It is the defendant's contention that the upper rollers and their Con- 
necting mechanism of its machine do not perf orm the same function as 
that prescribed by the claims in question for the corresponding rollers 
and mechanism of the plaintiff's machine. It is upon this différence 
in function, and the conséquent mode of opération of the respective ma- 
chines, that the défendant bases its contention of noninfringement. 
The plaintifï contends that the upper rollers and Connecting mechanism 
of its machine perf orm the double function of preventing vertical dis- 
lodgment of the tire during the winding, and, by exerting pressure on 
the tire and pressure rings, hold the latter in proper position, and thus 
prevent expansion. The défendant contends that the sole purpose and 
function of the corresponding rollers of its machine is to assist the low- 
er rollers in feeding the tire. This function, it is claimed, is necessary 
because of the résistance of the f eed, due to the double winding feature 
of the defendant's machine. It is further claimed that the double 
winding feature prevents vertical dislodgment of the tire, and conse- 
quently obviâtes the necessity, if there be any, of independent means 
for preventing vertical dislodgment. The défendant also contends that 
the upper rollers of the plaintifif's machine really do not perform any 
useful function, because the weight of the tire would, in itself, prevent 
vertical dislodgment, and the enormous pressure to which the tire and 
the containing molds hâve been subjected immediately prior to being 
inserted in the wrapping machine makes it impossible for any dislo- 
cation or expansion to take place, which thèse rollers could prevent. 
This is an important considération, because, if defendant's contention 
is correct, it would tend to substantiate its claim — that the function 
of its upper set of rollers is not the same as that of the plaintiff's — as 
it wdùld be presumed that the défendant would not annex a useless ap- 
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pendage to its machine and thereby incuf risk of infringement, when~ 
by leaving it out infringement would be avoided. On the other hand, if 
the function performed is as the plaintiff daims, the fact that défend- 
ant has incorporated a mechanism so similar in its machine would per- 
suade one to believe that it does perform the same function, although it 
may perform an additional one. The question of similarity of mode 
of opération dépends upon the functions of the upper rollers and Con- 
necting mechanism of the respective machines. It is important, there- 
fore, primarily to détermine the function of thèse rollers on the plain- 
tiff's machine. 

Some of the claims of the plaintiff 's patent (2, 3, 4, and 13) state 
their function to be that of preventing vertical dislodgment. The oth- 
ers refer to them as "pressure rollers" or "means for exerting ver- 
tical pressure" on the body during its movement. Références in the 
spécifications speak of this mechanism as designed for exerting pres- 
sure upon the tire and the ring, to hold the parts in position during 
wrapping. The évidence demonstrates that, after the tires are taken 
from the cold press, the pressure rings separate, to some extent, due to 
the expansion of the tire. When the tire is placed in the vulcanizer, it 
is subjected to substantially the same pressure as when in the cold 
press. The resuit is that the pressure rings are then forced back into 
practically the same position as when they first corne from the cold 
press. If the tires are wrapped after expansion, or while expansion is 
taking place, and then are contracted when placed in the vulcanizer, 
there will be a slack in the wrapping, which, as the évidence shows, will 
seriously affect the tire. Persons who had used the plaintiff's machines 
were called to testify as to the utility and necessity of the upper roll- 
ers. Several testified that the pressure feature was very essential and 
necessary. Two testified that they were useless. Each was expressing 
his individual judgment, based on expérience. This différence of opin- 
ion can be reconciled by considering the length of time which they, re- 
spectively, were accustomed to leave the tires in the cold press before 
wrapping. Those who testified that the pressure feature was nec- 
essary left the tires in the press a much shorter time than those who 
claimed that the pressure feature was not essential. This saving of 
time apparently is of great importance to some manufacturers, while 
not to others. Likewise there may be some tires whose weight is suffi- 
cient to prevent vertical dislodgment, while there are others which re- 
quire independent means. 

[2] I am constrained to find, upon ail the évidence, that the upper 
set of rollers and Connecting mechanism of the plaintiff's machine per- 
form the twofold function claimed by the plaintiff. If the defend- 
ant's upper set of rollers perform the same function, it is clear that 
they perform it in substantially the same way. The fact that they may 
perform the additional function of assisting the lower set of rollers 
in feeding the tire does not négative infringement. Powell v. Leicester 
Mills Co., 108 Fed. 386, 47 C. C. A. 416 (3d Cir.). In the spécifica- 
tions of the Joseph W. Thropp patent there are several références to 
the pressure feature. It appears, also, that one of the claims present- 
ed by this patentée, and which was rejected, included an élément of a 
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"superposed pressure frame." The évidence demonstrates that the 
actual pressure exerted on the upper set of rollers of such of the de- 
fendant's machines in actual use as were discussed in the évidence is 
greater than that exerted on the plaintiff's machines in actual use, and 
much more than necessary to insure a proper feed. From this it ap- 
pears that the upper set of rollers of the defendant's machine are ca- 
pable of performing the same functions as those of the plaintiff's. If 
the only function of the upper set of rollers of the defendant's machine 
is to assist in the feeding of the tire, it is difficult to see why it has 
been found necessary, by those actually using the machine, to em- 
ploy so great a pressure. During the progress of the trial, I exam- 
ined, in company with counsel of the respective parties and some of 
the witnesses, certain of the plaintiff's and defendant's machines which 
were in actual use. ' One of the latter was being, and had been for 
some time, used without-the upper set of rollers being positively driv- 
en, because the mechanism for driving them had become broken. When 
the tire was placed in this machine for wrapping, the upper set of 
rollers were pressed down upon it and practically the same pressure 
used as on the machine with the driven rollers. The only évidence 
as to whether this machine worked properly is to the effect that it 
did. 

In view of thèse considérations, and the fact that the upper set of 
rollers on the plaintiff's machine perform a necessary function, I am 
clearly of the opinion that the upper set of rollers and Connecting 
mechanism of the defendant's structure perform the same functions 
as those of the plaintiff's, and that therefore there is an infringement. 

It is urged that the patent in suit is invalid, because, in view of the 
prior State of the art, it did not in volve invention, but mère mechanical 
skill. This makes necessary an examination of the prior art. The 
Miller patent (No. 840,642) of 1907 exhibits a tire-wrapping machine. 
Its construction and mode of opération, as well as the principle on 
which it opérâtes, is eritirely différent from the plaintiff's machine. 
The only similarity is the bobbin f eature, and the fact that it will wind 
a fabric about a tire. To make it correspond with plaintiff's machine, 
it would be necessary to completely remodel and reconstruct it, add- 
ing the table feature, the mechanism necessary to operate the lower 
horizontal rollers, the upper pressure rollers, the vertically disposed 
rollers, and practically everything, with the exception of the actual 
winding apparatus. Défendant also offered drawings of a tire-wrap- 
ping machine designed and constructed by one State in 1905, and used 
by the Goodyear Rubber Company. This machine is similar to that 
of the patent, except that there are no upper rollers or means for 
performing their function. The Dixon patent (No. 351,584) of 1886 
and the Whittlesey patent (No. 801,287) of 1905 exhibit machines 
for wrapping coils of wire. Each of them may be said to embody 
ail of the essential features of the claims of the patent in suit, except 
the upper set of rollers and Connecting mechanism. Thèse, as well as 
the Miller patent, were considered by the Patent Office when the appli- 
cation for the patent in suit was pending, and certain claims were re- 
jected on them. 



DE LASKI & THEOPP C. W. T. CO. V. WM. E. THEOPP & SONS 00. 4G3 

The Bean patent (No. 337,230) of 1886 and the Bagaley and Haines- 
worth patent (No. 379,754) of 1888 exhibit machines for rolling car 
wheels. The Heer patent (No. 344,273) of 1886 exhibits a machine 
for wrapping small curtain rings with silk, or other fibrous strands. 
It is very small, and designed to operate on correspondingly small ar- 
ticles. There is one lower roller positively driven, which moves the 
ring to be wrapped ; above that is located another stationary roller, at- 
tached to a lever; this is held against the body to be wrapped by 
means of a spring ; the opération of the lever raises or lowers the roller 
as desired. The patent is silent as to the purpose of the upper roller, 
but the inventor testified that it was to produce proper frictional en- 
gagement with the body to be wrapped, so as to make it revolve. In 
order that this machine might perform the function of the ipachîne 
of the patent, it is clear that a complète reconstruction would be nec- 
essary. 

This comprises the state of the prior art so far as the évidence shows. 
While it thus appears that the problem of winding an annulus in sub- 
stantially the same way as that embodied in the plaintiff's patent was 
old when the latter was granted, and possibly that the method adopted 
in the patent of exerting pressure on an annulus was known before, 
it fails to show that the winding feature or élément, combined with 
the pressure feature or élément, had ever been conceived before. The 
resuit of such combination was new and bénéficiai. The invention is 
the combination of thèse éléments producing a new and useful resuit 
as a product of the combination. National Cash Register Co. v. 
American Cash Register Co., 53 Fed. 371, 3 C. C. A. 559 (3d Cir.). In 
my opinion, it required more than mechanical skill for one having the 
prior art before him to hâve constructed a machine such as that of 
the plaintiff's. If I were in doubt regarding this the fact that the plain- 
tiff's machine has gone into very gênerai and extensive use, and has 
displaced other devices employed for a similar purpose, would be suf- 
ficient to tum the scale in favor of invention. Potts v. Creager, 155 
U. S. 609, 15 Sup. Ct. 194, 39 L. Ed. 275. 

[3] It is further urged that the patent is invalid, because it was 
granted for an invention purporting to be joint, which, it is claimed, 
was in fact the sole invention of Peter D. Thropp. It is well settled 
that a patent issued to two or more persons as joint inventors is in- 
valid, where one of them is the sole inventor. This défense has, how- 
ever, always been regarded as technical, and looked upon with dis favor 
by the courts, and clear and convincing proof has uniformly been re- 
quired to sustain it. Worden v. Fisher (C. C.) 1 1 Fed. 505 ; Butler 
V. Bainbridge (C. C.) 29 Fed. 142 ; Consolidated, etc., Apparatus Co. v. 
Woerle (C. C.) 29 Fed. 449; Belle, etc., Co. v. Lucas (C. C.) 28 Fed. 371 ; 
Schlicht, etc., Co. v. Chicago Sewing Machine Co. (C. C.) 36 Fed. 585 ; 
Priestley v. Montagne (C. C.) 47 Fed. 650; Page Woven Wire Fence 
Co. V. Land (C. C.) 49 Fed. 936; De Laval Separator Co. v. Vermont 
Farm Mach. Co., 135 Fed. 772, 68 C. C. A. 474 (2d Cir.) ; Quincey 
Mining Co. v. Krause, 151 Fed. 1012, 81 C. C. A. 290; Sieber & Trussel 
Mfg. Co. V. Chicago Binder & File Co. (C. C.) 177 Fed. 437. There is 
some confusion in the cases as to what constitutes joint invention ; but, 
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at least as respects a combination patent in which a number of éléments 
are présent, I think thèse principles may be considered as settled and 
Sound : 

[4] 1. In order to constitute two persons joint inventors, it is not 
necessary that exactly the same idea should hâve occurred to each at 
the same time, and that they should work out together the embodiment 
of that idea in a perfected machine. The conception of the entire de- 
vice may be due to one, but if the other makes suggestions of practical 
value, which assisted in working out the main idea and making it op- 
erative, or contributes an independent part of the entire invention, 
which is united with the parts produced by the other and créâtes the 
whole, he is a joint inventer, even though his contribution be of com- 
pai-atively minor importance and merely the application of an old 
idea. Worden v. Fisher, supra ; Consolidated, etc., Apparatus Co. v. 
Woerle, supra; Schlicht, etc., Co. .v. Chicago Sewing Machine Co., 
supra; Quincey v. Krause, supra; Vrooman v. PenhoUow, 179 Fed. 
297, 102 C. C. A. 484 (6th Cir.) ; American Patent Diamond Dop Co. 
V. Wood (C. C.) 189 Fed. 391; Carter v. Perry, 8 O. G. 518; Chase 
v. Chase, 4 O. G. 4. 

2. If the conception or contribution of one covers a distinct and in- 
dependent part of the patented device, and is not an élément which con- 
tributes to the operativeness of the completed device, or is not included 
in the claims covering a combination of éléments, or is the subject of a 
separate claim in the same patent, such person is not a joint inventor. 
Worden v. Fisher, supra ; Stewart v. Tenk (C. C.) 32 Fed. 665 ; Heul- 
ings V. Reid (C. C.) 58 Fed. 868; Welsbach Light Co. v. Cosmopolitan 
Incandescent Gaslight Co. (C. C.) 100 Fed. 648 (affirmed C. C. A., 
7th Cir., 104 Fed. 83, 43 C. C. A. 418; contra, Welsbach Light Co. 
v. American Incandescent Lamp Co., 98 Fed. 613, 39 C. C. A. 185 [2d 
Cir.]); De Laval Separator Co. v. Vermont Farm Mach. Co., supra. 

It appears that Mr. Peter Thropp and his brother had been engaged 
in the machinery business for a number of years before this invention 
was made. Mr. De Laski, the other joint inventor, was in their employ 
as a draughtsman. Mr. Thropp conceived most of the machine, and Mr. 
De Laski some parts, namely, the tension on the bobbin, the throwing 
of the shafts, which transmit the power to operate the lower set of 
rollers, on an angle, and the shape of the device which supports the 
upper set of rollers. Although Mr. Thropp, the only witness who tes- 
tiiied on this point, in ref erring to De Laski's part in the making of the 
invention, used the word "designed," I think it clear that his meaning 
was "conceived." He spoke of having "designed" most of the machine 
himself , and Mr. De Laski having "designed some" ; also, in speaking 
of the means for supporting the upper set of rollers, he used the ex- 
pression that it "was one of Mr. De Laski's suggestions." He re- 
f erred to the machine as being "ail my idea, with the exception of what 
I told you." Considering that De Laski was only an employé of 
Thropp, the natural presumption would be that the latter would désire 
to retain for himself ail of the benefits accruing f rom the patent, if De 
Laski had added nothing in the way of inventive assistance. There- 
fore the fact that De Laski was joined as an inventor is most cogent 
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évidence that De Laski did contribute ideas and assistance which were 
of value in producing the whole operative invention. 

For ail that appears, any one or ail of the things which De Laski did 
contribute may hâve been the very thing or things necessary to com- 
plète the invention and make the machine operative. AU of the claims 
sued upon hâve éléments, in combination, embracing one or more of 
De Laski's contributions. The means for moving the body to be 
wrapped in an annular course embrace the shafts, the means for exert- 
ing pressure embrace the means for supporting the pressure rollers, 
and "the tension on the bobbin" is embraced within the "means for 
applying a wrapper to the body as it moves along in its annular course." 
None of thèse éléments is the subject of an independent claim, nor are 
they independent or distinct from the invention as a whole. If De 
Laski did invent thèse particular devices, it foUows, under the princi- 
ples above stated, that he was a joint inventer. At any rate, the évi- 
dence is not sufficiently clear and convincing that he was not a joint 
inventer to warrant me in invalidating a patent for an otherwise meri- 
torious invention. 

[5] If this conclusion is erroneous, still I think that the patent may 
be sustained on another ground. The reason for the rule which in- 
validâtes a joint patent for a sole invention is that the patent is granted 
to at least one person who is not an inventor, or an assignée of an 
inventor, and who, therefore, is not, by law, entitled to receive it, as the 
Patent Act gives no right to a patent, except to an inventor. Barrett v. 
Hall, 1 Mason, 447, Fed. Cas. No. 1047 (Story, J.) ; Robinson on Pat- 
ents, vol. 1, § 402. The patent in suit was not granted to the original 
applicants, but to their assignée. The law permits the granting of a 
patent to the assignée of "an inventor or discoverer." If one of the 
original applicants for the patent was the sole inventor, and joined in 
the assignment, the person to whom the assignment was made was an 
assignée of the inventor, and the mère joining of the other assigner 
cannot, on any principle, invalidate the assignment, The patent having 
been granted to the assignée, the reason for the rule does not exist, and 
the rule is inapplicable, because the patent has been granted to one who 
is, by law, entitled to receive it. 

[6] Neither do I think that the fact that in the oath, required to be 
made by the applicants as a prerequisite to granting the patent, two 
persons hâve stated that they "verily believe" themselves to be the orig- 
inal and first inventors, invalidâtes the patent, if it later develops that 
they were not such, because the statute merely requires that they take 
oath as to their "belief." The fact that they hâve applied for a joint 
patent is at least presumptive évidence that their affidavit respecting 
their belief was true at the time it was made. A rule so technical and 
liable to lead to unjust results as that under considération should not 
be extended to.any greater limits than a strict construction of the stat- 
ute requires. 

The plaintiiï is entitled to a decree, with costs. 
218 F.— 30 
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SCHMIDT V. CENTRAL FOUNDRT CO. et aL 
(District Court, D. New Jersey. November 21, 1914.) 

1. Patents (§ 210*) — Infeingement — Implied License. 

Complalnant, wben he màde an invention of a pipe eoupUng, and at 
the time he applied for and obtained a patent therefor, was an offlcer 
and the active manager of défendant corporation. The greater part of 
the work of perfecting the devlce was done by employés of défendant 
and at Its expense. Complalnant also caused changes to be made in Its 
machinery to adapt it for making the nevr devlce, and executed a eon- 
tract on behalf of défendant for the manufacture of a large quantlty of 
pipe having the patented feature, making no claim at the time for its 
use. Held, that there was an implied license to défendant to use the In- 
vention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 301, 302 ; Dec. 
Dig. § 210.*] 

2. Patents (§ 210*) — Ljoense to Corporation — Effect of Appointment of 

Eeceivbb. 

Where a corporation had an implied license to use a patented devlce, 
snch license inures to the benefit of its receiver, and protects him from 
the charge of infringement. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 301, 302 ; Dec. 
Dig. § 210.*] 

In Equity. Suit by Charles R. Schmidt against the Central Foundry 
Company and Waddill Catchings, its receiver. On final hearing. De- 
cree for défendants. 

Connolly Bros., of Washington, D. C. (Thomas A. ConnoUy, of 
Washington, D. C, of coùnsel), for plaintiff. 

Charles Neave and Clarence D. Kerr, both of New York City, for 
défendants. 

HAIGHT, District Judge. This suit is for an alleged infringement 
of letters patent No. 924,840, granted to Charles R. Sçhmidt June 
15, 1909, on application filed October 5, 1907. The défenses are non- 
infringement, invalidity of the patent, and an implied license. 

[1] The plaintiff was vice président and operating head of the de- 
fendant company from some time prior to the year 1907 until the 
fall of 1909. In 1903 the company began the manufacture and sale 
of what is generally known as "universal pipe," under patents issued 
to one Dean. In the fall of 1907 and during the year 1908, several 
changes were made in the manner of construction, among which, and 
seemingly of the least practical importance, was the embodiment of 
the form of coupling described in the plaintifï's patent. This form, 
generally speaking, differed from that previously used only in the 
making of a recess or groove on the inside of the faucet end of the 
pipe, at the rear of and adjacent to the tapered portion thereof. Con- 
sidérable money was expended by the company in changing and mak- 
ing the tools and equipment necessary to manufacture the new form. 
The plaintiff not only assented to the use of this form, but was very 
active and chiefly, if not entirely, instrumental in inducing the defend- 

*For other cases see same topic & S humbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ant Company to adopt it. In March of 1909 he executed, on behalf of 
the Company, a contract for f urnishing a large amount of pipe, with the 
recess f orm of coupling, to be used for water mains in the city of Phil- 
adelphia. Under this contract the deliveries were to begin on May 1, 
1909, and to continue from time to time thereaf ter. They were not ac- 
tually completed until 1911. The recess did not prove to be a success, 
and was retained, experimentally, on some sizes, for only a few weeks, 
while on others it was given up at various times. In the late fall of 
1910 it was whoUy abandoned, and a modified form, without the recess, 
was thereafter manufactured. On October 5, 1907, the plaintif! ap- 
plied for the patent in suit, but he did not acquaint the other officers 
or directors of the company of his action until after the patent was 
issued to him, in June, 1909. In the latter part of August, 1909, his 
résignation was requested, because of demands which he made on the 
company on account of the patent, and shortly thereafter his connec- 
tion with the company was severed. 

In addition, it is a reasonable conclusion from the évidence that the 
experiments ahd whatever else was necessary to perfect the features 
covered by the patent was donc at the expense of the company, and 
by its employés, and that whatever the plaintiff did was donc in the 
course of his employment, while he was the operating head of the 
company, and in receipt of a salary from it. AU of thèse facts are 
undisputed, the plaintiff not having attempted to deny themor ex- 
plain the natural inferences to be drawn from them. Although he 
knew that the company was, by reason of his own actions, expending 
money to make the changes necessary to adopt the features of his pat- 
ent, and was obligating itself by contract to furnish pipe embodying 
thèse features, he did not claim to hâve any inventive or other rights 
in the recess form of coupling, nor did he make any claimi on the 
company for its use, until he had secured his patent and until he 
had executed the contract on behalf of the company. Thèse facts, 

I think, bring the case within the principle which was the basis of the 
décisions of the Suprême Court in McClurg v. Kingsland, 1 How. 202, 

II L. Ed. 102, Solomons v. United States, 137 U. S. 342, 11 Sup. Ct. 

88, 34 L. Ed. 667, Lane & Bodley Co. v. Locke, 150 U. S. 193, 14 
Sup. Ct. 78, 37 L. Ed. 1049, McAleer v. United States, 150 U. S. 424, 
14 Sup. Ct. 160, 37 L. Ed. 1130, Keyes v. Eurêka Mining Co., 158 
U. S. 150, 15 Sup. Ct. '772, 39 L. Ed. 929, and Gill v. United States, 
160 U. S. 426, 16 Sup. Ct. 322, 40 L. Ed. 480. 

This principle was thus stated by Mr. Justice Brewer in Solomons 
V. United States, supra, 137 U. S. at page 346, 11 Sup. Ct. at page 

89, 34 L. Ed. 667: 

"So, also, when one is In the employ of another In a certain llne of work, 
and devises an Improved method or instrument for dolng tliat work, and uses 
ttie property of Ms employer and the serviœs of other employés to develop 
and put in practlcable form his invention, and expllcitly assents to the use 
by his employer of such invention, a jury, or a court trying the facts, is war- 
ranted in finding that he has so far recognized the obligations of service flow- 
ing from his employment and the beneflts resultlng from his use of the prop- 
erty, and the assistance of the coemployés, of his employer, as to hâve glven 
to such employer an irrévocable llcense to use such invention." 
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This was held in Lane & Bodley Co. v. Locke, supra, to be ap- 
plicable to a case where an employé (who had not been employed for 
that express purpose) had invented improvements on a machine which 
his employer was engaged in manufacturin^ for sale. To the same 
effect is Withington-Cooley Mfg. Co. v. Kmney, 68 Fed. 500, 15 C. 
C. A. 531 (C. C. A. 6th Cir.). And in Gill v. United States, supra, 
where ail the previous cases are reviewed, the principle was thus broadly 
stated by Mr. Justice Brown (160 U. S. at page 436, 16 Sup. Ct. at 
page 326, 40 L. Ed. 480) : 

"So, If the Inventions of a patentée be made in the course of hls employ- 
ment, and he knowingly assents to the use of such inventions by his employer, 
he eannot claim compensation therefor, especîallp if his experiments hâve 
been conducted or his machines hâve been made at the expense of such em- 
ployer." 

In the latter case it was said that the principle "is really an applica- 
tion or outgrowth of the law of estoppel in pais" ; that the ultimate 
fact to be proved is the estoppel, arising from the consent given by 
the patentée to the use of his inventions by his employer, without 
demand for compensation ; that this may be shown by conduct on 
the part of the patentée proving acquiescènce on his part in the use 
of his invention ; and that the fact that the patentée made use of the 
property and labor of the employer in putting his conceptions into 
practical shape is important only as furnishing an item of évidence 
tending to show that he consented to and encouraged the employer 
in making use of his device. 

Counsel for the plaintifï contends, however, that there can be an 
implied license only when the consent can be presumed or found to 
hâve been given before the patent has been applied for. The theory 
of this contention is that the principle or doctrine in question is based 
solely upon, or is a construction of, the provisions of section 7 of 
the Patent Act of March 3, 1839 (5 Stat. at Large 353, c. 88), which 
was later embodied, with modifications, in section 4899 of the Revised 
Statutes (Comp. St. 1913, § 9445). Thèse acts provide that whoever 
purchases of an inventor, or with his knowledge or consent constructs, 
any newly invented machine, etc., prior to the application for a patent, 
shall hâve the right to use, and vend to others to be used, the same 
without Hability. This theory, I think, is clearly wrong. The fallacy 
lies in a misconception of the décision in McClurg v. Kingsland, su- 
pra, which was the first case to announce the doctrine in question. 
The référence in that case to the seventh section of the act of 1839 
applies' to an exception which was taken to one part of the charge 
of the trial judge, which was entirely distinct from the part which 
enunciated the doctrine in question, and which was approved by the 
Suprême Court. This is quite évident when the whole opinion of Mr. 
Justice Baldwin is considered. On page 205 of 1 How. (11 L. Ed. 
102) he said: 

"The court left it to the jury to décide what the facts of the case were, but, 
11 they were as testifled, charged that they would fully justify the presump- 
tion of a license, a spécial privilège, or grant to the défendants to use the 
invention ; that the facts amounted to 'a consent and allovt'anee of such use,' 
and show such a considération as would support an express license or grant. 



SCHMIDT V. CENTRAL FOUNDRT OO. 4^69 

or call for the presumption ot one to meet the justice of the case, hy exempt- 
Ing them f rom liability ; having equal efCect with a llcense, and giving the de- 
fendants a right to the continued use of the Invention. The court also 
charged the jury that the facts of the case, which were not controverted, 
brought It within the provisions of the seventh section of the act of 1839, 
by the unmolested, notoriotis use of the invention, before the application for 
a patent by Harley, and that nothing had been shown by the plaintlffs to 
counteract the effect of this prlor use." 

Mr. Justice Baldwin then proceeds to examine the first part of the 
charge, which had to do with the presumption of a license, and held 
that there was no error therein. He then considered, separately, that 
part which dealt with the act of 1839. The only question on the 
latter phase of the case wàs as to the meaning of the words "the spé- 
cifie machine, manufacture, or composition of matter," contained in 
the act, whether they Hmited the provisions of the act to the "spécifie 
machine" purchased or built, or to the "invention." It is the gênerai 
principle which was enunciated in the first part of the charge, and to 
which the first exception was taken, that has been reiterated and ap- 
plied by the Suprême Court in the cases above cited. In none of them 
is the statute mentioned. In fact, were the doctrine based on the stat- 
ute, and its application limited to cases which are within the provisions 
of the act, the plaintiffs, in ail of those cases which came before the 
Suprême Court after the enactment of section 4899 of the Revised 
Statutes, must hâve recovered something. It will be noted thaï this 
section uses the words " spécifie thing," whereas section 7 of the act 
of 1839 uses the words "the spécifie machine, manufacture, or com- 
position of matter." Thèse words in the earher statute were held, in 
McClurg V. Kingsland, to mean the "invention," as distinguished f rom 
the "spécifie" machine, etc., constructed or purchased. The section 
of the Revised Statutes was considered, in Wade v. Metcalf, 129 
U.' S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661, to mean the "spécifie" or 
"actual" machine constructed or purchased, as distinguished from the 
"invention." In Lane & Bodley Co. v. Locke, supra, many of the 
machines, embracing the patented feature, were manufactured and sold 
after the application for letters patent had been made, yet it was held 
that plaintif! was not entitled to recover anything. The same applies 
to Solomons v. United States and Gill v. United States. In the latter 
case at least one machine was made after the patent was issued. 

Counsel for plaintiff also refers to that part of Mr. Justice Brown's 
opinion, in the Gill Case, where, he, speaking of the application of the 
doctrine of estoppel in pais to inventors, said: 

"In such case he is held to abandon his inchoate right to the exclusive use 
of his invention, to which a patent would hâve entitled him, had it lieen ap- 
plied for before such, use." 

He attempts to draw, from the underscored words, the conclusion 
that the implied license is limited to cases where it has arisen before 
the application for the patent. I think, however, he has placed a mis- 
construction upon this sentence, because it is apparent that Mr. Jus- 
tice Brown was then speaking of an abandonment of a right to a pat- 
ent, rather than license to use a patented article. Under the section 
of the statute upon which plaintiff relies, one might be entitled to a 
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patent, but be prëcluded from realizing the benefits of ît as against 
the class of persons mentioned in that section. Having made an in- 
vention, one bas an inchoate right to a patent; but he may abandon 
this inchoate right, and thus preclude himself from thereafter securing a 
patent. 

It appears that certain of the pipe used in fulfilling the Philadel- 
phia contract was manufactured for the défendant company by other 
concerns, and it is contended that the impHed license does not, at any 
rate, extend to thèse. I cannot see any merit in this contention. This 
particular pipe was manufactured for the défendant company to ena- 
ble it to perform and to fulfill a contract which the plaintiiï himself 
had executed for it. Under the circumstafices, there is no différence, 
so far as the appHcation of the principle in question is concerned, 
between goods manufactured by the défendant company itself, or goods 
manufactured by another concern for it. 

[2] On February 11, 1910, a pétition in bankruptcy was filed against 
the défendant company, and Mr. Catchings, the other défendant in 
this suit, was named as receiver. It is urged on behalf of the plainr 
tiff that, even though there is an implied license in favor of the défend- 
ant company, it did not inure to the benefit of the receiver, and ex- 
ehipt him from liability for infringement. In support of this conten- 
tion plaintiiï relies upon Hapgood v. Hewitt, 119 U. S. 226, 7 Sup. 
Ct. 193, 30 L. Ed. 369. There is, however, an important and décisive 
distinction between the facts in that case and this. In that case the 
license was sought to be asserted by a corporation which claimed to 
hâve acquired it, by assignment, from- the receiver of the corporation 
which had first secured it. The court held that it was personal and 
not transférable, and was extinguished with the dissolution of the first 
corporation. Hère there was no transfer of title or interest from the 
corporation to the receiver. The latter was a mère custodian, carry- 
ing on the business of the corporation, pursuant to an order of the 
court, temporarily, in order to préserve the assets. His acts in mak- 
ing use of the device covered by the patent were the acts of the cor- 
poration, and he had the same right to do so that the corporation had. 

In view of thèse conclusions, it bas not been necessary for me to 
study with care the question of the validity of the patent; but the 
slight examination that I bave made indicates that its validity is very 
doubtful. 

The bill will be dismissed, with costs. 
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CITY OF MONTGOMEET, ALA., v. POSTAL TELEGRAPH-CABLE 00. 

POSTAL TELEGEAPH-CABLB CO. v. CITY OF MONTGOMERY, ALA. 

(District Court, M. D. Alabama, N. D. November 23, 1914.) 

No. 200. 

1^ Bemoval OF Causes (§ 89*) — Pboceedinqs — Obdeb of Bemoval — Neces- 

SITT. 

Wbere a suit of a civil nature involves the prerequisites necessary to a 
remo^'al from the state to the fédéral court, and the application and bond 
for renioval are regularly made, the case is removed by force of the stat- 
ute (Judicial Code [Act March 3, 1911, c. 231] 36 Stat. 1095 [Comp. St 
1913, § 1011]) § 29, without the necessity of an order of the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 162, 
165, 189, 192-195, 197, 200, 201 ; Dec. Dig. § 89.*] 

2. Removal of Causes (§ 89*) — Cause Not Removable — Attempt to Remove 

— FiLiKG Pétition and Bond. 

Wbere an attempt is made to remove a cause not in fact removable, tbe 
flling of the pétition and bond in the state court, even though accepted 
and the state court proceeds no furtber in the suit, does not operate to 
oust it of jurisdiction, nor confer jurisdiction on the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 162, 
165, 189, 192-195, 197, 200, 201 ; De& Dig. § 89.*] 

3. Removal oï Causes (§ 4*) — Causes Removable — "Suit of a Civil Na- 

ture" — CoRPOEATioN — Suit to Resteain Business Without License — 
CiTT Obdinance. 

Montgomery city ordinances provide that every person or corporation 
operating a telegraph office in the city shall pay an annual license tax 
of $125 on the business done at such office, exclusive of Interstate and 
United States govemment business, and in addition 1% per cent on the 
gross receipts of ail intrastate business the prevlous year, except that 
done for the United States, and except in excess of $3,000, and that any 
person doing such business without havlng flrst obtained such license 
shall, on conviction, be flned not less than $10 nor more than $100 for 
each day such business Is transacted. Eeld, that such ordinance should 
be treated as a criminal state statute, and hence a suit by the city to re- 
straln a telegraph company from dolng business thereln in violation of 
the ordinance was not a suit of a civil nature, and was therefore not re- 
movable to the fédéral court; the phrase "suit of a civil nature" belng 
construed to mean a suit for the remedy of a prlvate wrong, the test be- 
lng whether the law Is pénal in the strict and primary sensé, and vrhether 
the wrong is to the publie or to the Individual (citing Words and Phrases, 
Suit of Civil Nature). 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11- 
20; Dec. Dig. § 4.*] 

Suit by the City of Montgomery, Ala., against the Postal Telegraph- 
Cablê Company, and ancillary bill by the Postal Telegraph-Cable Com- 
pany against the City. On motion to remand to the state court. ]VIo- 
tion granted, and defendant's application for an injunction in its an- 
cillary bill denied. 

Edward S. Watts, City Atty., of Montgomery, Ala., for City of 
Montgomery, Ala. 

Martin & Martin and Rushton, Williams & Crenshaw, ail of Mont- 
gomery, Ala., for Postal Telegraph-Cable Co. 

•For other caaes ge« same toplc & i numbbs in Bac. & Am. Dlss. 19D7 to date, & ReD'r ludexea 
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CLAYTON, District Judge. This cause is submitted upon the mo- 
tion of the city of Montgomery to remand the case to the city court, 
and also upon the motion of the Postal Telegraph-Cable Company, 
the respondent in the original case and complainant in the ancillary 
bill filed hère for an injunction against the city seeking to restrain 
the further prosecution of the suit in the city court. 

The 17 grounds assigned for the remandment of the case may be 
reduced to 3 : First, that there is no diversity of citizenship ; second, 
that the matter in controversy does not exceed the sum or value of 
$3,000, exclusive of interest and costs; and, third, that the suit is 
not one of a "civil nature," for the reason, as asserted, it grows out 
of the infraction of a pénal ordinance, and involves a remedy for the 
enforcement of the ordinance and for punishment for the infraction — 
in other words, that this legally ordained city law is a criminal or 
quasi criminal statute of the state, and that, therefore, this case, aris- 
ing under such ordinance, is not triable in the fédéral court. 

The court is of opinion that the third ground of the motion for 
remandment is well taken and is décisive of this case. This being 
so, it is unnecessary to consider whether diversity of citizenship is 
shown, or vi^hether the matter in controversy, exclusive of interest 
and costs, exceeds the sum or value of $3,000. 

The state statute requires the défendant in such case "to appear 
and demur, plead to or answer the bill within thirty days after serv- 
ice." Code Ala. § 3097. On October 24, 1914, the défendant Tele- 
graph Company fîled in the city court a pétition and bond for the re- 
moval of the cause to this court. This was done "before the défend- 
ant is [vi'as] required by the laws of the state * * * to answer 
or plead to the déclaration or complaint of the plaintiff." Judicial 
Code, § 29. 

The pétition alleged that the matter in controversy exceeded, ex- 
clusive of interest and costs, the sum or value of $3,000, and that the 
suit was between citizens of différent states. It thus appears that 
the pétition and bond for removal were filed in seasonable time (Wa- 
bash West. R. Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 
431), and that, so far as the citizenship of the parties and the sum or 
value of the matter in controversy are concerned, presented a remov- 
able case if the cause is of a "civil nature." 

Upon the filing of the pétition and bond, the judge of the state court 
refused to sign an order removing the case to this court. Thereupon, 
on November 4, 1914, the Telegraph Company filed, in this court, a 
certified transcript of the proceedings in the state court, including its 
pétition and bond for removal. Afterwards, on November 7, 1914, 
the Telegraph Company filed its ancillary bill in this court, praying 
for an injunction restraining the city of Montgomery from further 
prosecuting the original case in the state court. 

The original bill filed by the city of Montgomery in the case sought 
to be removed hère sets out the ordinance in the following language: 

"Each person, firm or corporation, or offlcer or manager thereof, having, 
maintaiiiing, or operating a telegraph office in the city of Montgomery, sliall 
pay an annual license tax of $125 upon tlie business done at such office of 
sending and receiving telegraph messages to and from points ta the state of 
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Alabama, but such license shall not be upon business done for the United 
States government nor upon Interstate business. They shall pay, in addi- 
tion, one and one-fourth of one per cent, on the gross receipts on ail intra- 
state business during the previous year, except that done for the TJnited 
States government, and except in excess of three thousand ($3,000.00) dollars, 
certified statement thereof to be furnished the city clerk when application is 
made for the license." 

"Any person, flrm or corporation who shall engage in any business, trade 
or profession or keep any establishment or do any business or any act for 
which a license Is requlred by this Code or any ordinance or by-law of the 
city for which a license is or may be required by any other law or ordinance 
of the city, without having first obtained such license, shall, upon conviction, 
for each day such business, trade or profession or such establishment is Isept 
or carried on and for each act so done, without such license, be fined not less 
than ten nor more than one hundred dollars, unless a différent manner is pre- 
scribed by this Code or some other ordinance or by-law of the city eouncil." 

It is alleged in the bill that the Telegraph Company is doing an in- 
trastate business in the city ; that it has not paid, and still refuses to 
pay, the license tax, and therefore, it is averred, the Company is do- 
ing its intrastate business in violation of the above ordinance making 
it an offense or misdemeanor to carry on such telegraph business 
without having paid the required license tax. The bill further avers 
that, notwithstanding numerous arrests and convictions of defendant's 
manager in the state court, for violations of the above ordinance, the 
Telegraph Company continues to do an intrastate business in the city 
of Montgomery. 

An injunction is prayed against the défendant company, restrain- 
ing it from continuing to do intrastate business in the city in viola- 
tion of the ordinance, and for a suitable decrée against the Telegraph 
Company for the amount of the license tax for 1914, $125, together 
with a penalty of 10 per cent. ($12.50), and a fee of 50 cents for the 
issuance of the license. 

It will be observed that the ordinance is so framed as to exclude 
from its opération business done by the défendant company for the 
United States as well as its interstate business; and the original bill 
filed in the city court, as stated above, is likewise so framed as to ex- 
clude business done for the government and ail interstate business. 
Therefore no question of interfering with an agency of the fédéral 
government, or with commerce between the states, is presented. See 
Williams v. City of Talladega, 226 U. S. 404, 33 Sup. Ct. 116, 57 L. 
Ed. 275. 

[1] It is well settled that if the case is a "suit of a civil nature," 
and the matter in controversy exceeds, exclusive of interest and costs, 
the sum or value of $3,000, and the parties are citizens of différent 
States, and proper pétition and bond are timely presented to the state 
court, no order of the state court is essential to the removal of the 
case to this court. In such case, the statute (Judicial Code, § 29) 
opérâtes, proprio vigore, to remove the case from the state court and 
into the fédéral court. And, in such case, any subséquent proceeding 
in the state court is coram non judice. Crehore v. Ohio & M. Ry. Co., 
131 U. S. 240, 9 Sup. Ct. 692, 33 L. Ed. 144; Railroad v. Mississippi, 
102 U. S. 135, 26 L. Ed. 96; Railroad Co. v. Koontz, 104 U. S. 5, 
15, 26 L. Ed. 643; Gordon v. Longest, 16 Pet, 97, 10 I,. Ed. 900; 
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Donovan v. Wells Fargo & Co., 169 Fed. 363, 94 C. C. A. 609, 22 
L. R. A. (N. S.) 1250; Steamboat Co. v. Tugman, 106 U. S. 118, 
1 Sup. Ct. 58, 27 L. Ed. 87; Marshall v. Holmes, 141 U. S. 589, 
12 Sup. Ct. 62, 35 L. Ed. 870. 

[2] It is also well settled that if the case sought to be removed from 
the State court does not corne within the provisions of the Constitu- 
tion and statutes of the United States, relating to the removal of 
causes of a civil nature, the filing of the pétition and bond in the 
State court, even where such pétition and bond are accepted and the 
State court proceeds no further in the suit, does not operate to oust 
the State court of jurisdiction ; and in such case the controversy is 
not rightfully subjected to the Jurisdiction of the fédéral court. In 
other words, " * * * the filing of a pétition for the removal of a 
suit which is not removable does not work a transfer." Crehore v. 
Ohio & M. Ry, Co., supra; Insurance Co. v. Pechner, 95 U. S. 183, 
24 L. Ed. 427 ; Amory v. Amory, 95 U. S. 186, 24 L. Ed. 428 ; Trac- 
tion Co. v. Mining Ce, 196 U. S. 239, 245, 25 Sup. Ct. 251, 49 L. Ed. 
462. 

[3] If this case is not a "suit of a civil nature," it is not removable, 
and therefore cannot be subjected to the jurisdiction of the fédéral 
court; and, in determining the nature of the suit, the court must 
look to the subject-matter of the litigation, and not to its form. In 
Moloney v. American Tobacco Co. (C. C.) 72 Fed. 801, it was said: 

"A question hère is whether or not the présent proceeding Is a suit of a 
civil nature. TMi court does not adjudicate upon pénal or criminal statutes 
of a State. The purpose of thls information is to enforçe against the Ameri- 
can Tohacco Company the prohibition from doing business In Illinois, and 
the cause of action alleged is conduct which, withln the meanlng of the stat- 
ute, if it hâve any meaning, is an offense or misdemeanor. The information 
does not show, as the ground of the action, any contract right In the state, 
or any property right or easement vested In the state, as trustée, represent- 
ing the publie or otherwise. The action is based on a statute or rule of con- 
duct which the state, as a goveming agent, bas prescribed, and the violation 
of which, on the theory of the information, is an offense or misdemeanor. 
This Is not, in its nature, a suit to recover for, or stop the contlnuance of, 
an Injury. It Is the prosecution of an oflender against a criminal statute. 
* * * So, hère, the circumstance that an Injunction is the instrument, and 
apparently the only instrument, of the state's displeasure, does not change the 
essential nature of the conduct complained of, or of the légal sanction to 
which said conduct must be referred." 

In Arkansas v. St. Louis & S. F. Ry. Co. (C. C.) 173 Fed. 572, 
the state law provided that any operator of a railroad who committed 
any violation of the law, for which no other penalty was prescribed, 
should be fined not less than $500 nor more than $3,000, and that the 
penalty was recoverable in the name of the state. It was also pro- 
vided that, whére there was a failure on the part of the shipper to 
give routing instructions, it was the duty of the railroad receiving 
the shipment to forward it by such route as would make the lowest 
freight rate. The railroad company received a shipment of lime 
at one point in the state, consigned to another point in the state. No 
instruction as to routing was given. The railroad made the shipment 
over its own road to a point in Oklahoma, and then by another rail- 
road to the point of consignment in Arkansas. Suit was filed in the 
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name of the state against the initial railroad, alleging that the route 
over which the shipment was made chargea a freight rate of 23 cents 
per hundredweight, and that the shipment should hâve been made 
over the line of the initial carrier and a shorter Connecting line to 
the point of consignment; the original and Connecting lines being 
wholly in Arkansas. It was alleged that this latter route was a rea- 
sonable one, and that the cost of the shipment over it would hâve 
been onlv 12 cents per hundredweight. The penalty was claimed, 
etc. On the application of the railroad the case was removed to the 
fédéral court. The state moved to remand on the ground that the 
case was not a "suit of a civil nature," but was for the recovery of 
a penalty. The court, in granting the motion, said: 

"The question presented and nrged at the hearlng was that the suit Is not 
of a civil nature. The question therefore is: What is the nature of the ac- 
tion provided by section 6813, Kirby's Dig. Ark.? After a most careful and 
patient Investigation of a wide range of authorities, I hâve reached the con- 
clusion that the action, while civil in form, is in its nature criminal. This 
case, therefore, must be remanded to the state court, solely upon the prlnclple 
decided in the case of lowa v. Chicago, B. & Q. B. Co. [O. 0.] 37 Fed. 497, 
3 L. R. A. 554, and which case seems to hâve been acquiesced in and is in 
harmony with various cases, among others, Moloney v. Am. Tob. Co. [C. C] 
72 Fed. 801 ; State of Indiana v. Alleghany Oil Co. [0. C] 85 Fed. 870 ; Fer- 
guson V. Ross [C. C] 38 Fed. 161, 3 L. B. A. 322 ; State of Texas v. Day Land 
& C. Co. [0. C] 41 Fed. 228." 

"Suit of a civil nature" means a suit for the remedy of a private 
wrong. Words and Phrases, vol. 7, p. 6779; Koch v. Vanderhoof, 
49 N. J. taw, 619, 9 Atl. 771. 

In Ferguson v. Ross (C. C.) 38 Fed. 161, 3 L. R. A. 322, the de- 
fendant sued in his officiai capacity to recover certain penalties, and 
the court held that the proceeding was of a "pénal and not civil na- 
ture," within the meaning of the removal act. 

In the case of State of Texas v. Day Land & C. Co. (C. C.) 41 Fed. 
228, 230, it was said: 

"The test whether a suit at law or in equlty is a suit of a civil nature, or 
of a criminal nature, is the nature of the rlght asserted and at issue. Ames 
V. Kansas, 111 V. S. 460, 4 Sup. Ct. 437 [28 L. Ed. 482]. See, also, Boyd v. 
U. S., 116 U. S. 616, 6 Sup. Ct. 524 [29 L. Ed. 746] ; CofCey v. U. S., 116 U. S. 
436, 6 Sup. Ct. 437 [29 L. Ed. 684]. It is not the form, but the nature, of 
the action that détermines the question of removal." 

And in Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 
L. Ed. 1123, the court said: 

"The test whether a law is pénal, In the strict and primary sensé, is whether 
the wrong sought to be redressed is a wrong to the public, or a wrong to the 
indlvidual, according to the familiar classification of Blackstone: 'Wrongs are 
divisible into two sorts or species: Private wrongs and public wrongs. The 
former are an infringement or privation of the private or civil rlghts belong- 
ing to individuals, consldered as individuals, and are thereupon frequently 
termed civil injuries ; the latter are a breach and violation of public rlghts 
and duties, which aftect the whole community, consldered as a communlty.' " 

A fédéral court will not treat as removable, and therefore will 
not take jurisdiction of, a suit brought in a state court to enforce a 
criminal or quasi criminal state statute, or of a suit brought to re- 
cover a penalty under such state statute. 
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In lowa V. Chicago, B. & Q. R. Co. (C. C.) 37 Fed. 497, 503, 3 
L. R. A. 554, the court said: 

" • * * An action to enf orce a penalty, whatever may be its form, Is one 
of a crlminal nature. As such, within the Removal Act, it Is not a removable 
case." 

And again in lowa v. Chicago, B. & Q. R. Co., supra, the court 
aaid : 

"And now it becomes necessary to notice the last utterance of the Suprême 
Court, in the case of Wisconsln v. Insurance Co., 127 U. S. 265, 8 Sup. Ct. 
1370 [32 L. Ed. 239]. That case was this: The state of Wisconsln brought 
an action in one of her own courts against the défendant to recover a penalty 
prescribed by the statutes for a transaction of Insurance business in the state 
without a llcense. The action was a civil action in form, to wit, an action of 
debt The statutes provided that one-half of the penalty should go to the 
state, and one-half to the Insurance department, to cover expenses, etc. Judg- 
ment was recovered in that action for the amount of the penalty. The de- 
fendant was a citizen of the state of Louislana. Thereupon the state of Wis- 
consln brought an original action in the Suprême Court of the United States 
against the défendant, a citizen of another state, on that judgment. It will 
be seen that that action is somewhat removed from this, in that, not being an 
original action to recover a penalty, it was to recover on a judgment in a 
civil action for a penalty. By the Constitution of the United States the Su- 
prême Court bas original jurlsdlctlon of controversies between a state and a 
citizen of another state. Yet, notwithstanding this gênerai jurisdiction of the 
Suprême Court, it held that it had no jurisdiction of this action. Several 
Unes of argument were followed by the court in reaching its conclusion. It 
held that that grant of jurisdiction was of judlclal power, and was not In- 
tended to confer upon the courts of the United States jurisdiction of a suit 
or prosecntlon by the one state of such a nature that it could not, On the set- 
tled prlnciple of public and international law, be entertained by the judiclary 
of another state at ail; that the enforcement of the criminal laws of a state 
was by such prlnciples limited exclusively to the courts of the state whose 
laws were charged to bave been vlolated; and that the form of the action 
prescribed was immaterlal — courts looklng ever to the substance, nature, and 
purpose of the action ; and that in the case Ht bar, although the form of the 
action was civil, being an action of debt * ♦ • for a penalty, It was in 
substance of a crlminal nature, and an effort upon the part of the state to 
enforce its crlminal laws." 

In Barron v. City of Anniston, 157 Ala. 399, 402, 48 South. 58, 
59, it was held that a proceeding for the recovery of fines and pen- 
alties, imposed by a city ordinance, are quasi criihinal and are gov- 
erned by the same rules of procédure and évidence which control in 
criminal cases. And there the court said: 

" • • ♦ Proceedlngs for the recovery of fines and penalties are quasi 
criminal, and 'should be conducted with greater regard to strictness than at- 
taches to pleadlngs in civil cases.' • * » Again, this court has said that 
proceedlngs for the violation of city ordlnances are in no sensé 'civil causes,' 
but are 'punitive régulations,' and the object of a proceeding for the violation 
of them is not the redress for a civil injury, but the punishment of an offen- 
der against the peace and good order of society. Hence they are termed 
'quasi crlminal proceedlngs.' " 

In the présent case the city ordinance is to be treated as as state 
statute, and the rule stated in lowa v. Chicago, B. & Q. R. Co., supra, 
is to govern in the considération of the motion to remand. In Davis 
& F. Mnfg. Co. V. Los Angeles, 189 U. S. 207, 23 Sup. Ct. 498, 47 
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L. Ed. 778, municipal ordinances were assailed on the ground that 
they were unconstitutional and the court held that: 

"The State having delegated certain powers to the city, the ordinances of 
the municipal authorities In thls particular are the acts of the state througn 
one of Its properly constituted instrumentalities, and thelr unconstitutionality 
Is the unconstitutionality of a state law within the meaning of section 5 of 
the Circuit Court of Appeals Act [Act March 3, 1891, c. 517, 26 Stat. 827 
(Comp. St. 1913, § 1215)]. City Eaiiway v. Citizens' R. R. Co., 166 U. S. 557 
[17 Sup. et. 653, 41 L. Ed. 1114] ; Penn Mutual Life Ins. Co. v. Austln, 168 
U. S. 685, 694 [18 Sup. Ct. 223, 42 L. Ed. 626] ; St. Paul Gaslight Co. v. St. 
Paul, 181 U. S. 142, 148 [21 Sup. Ct. 575, 45 L. Ed. 788]." 

Therefore the city ordinance^must be treated as the criminal statute 
of the state. The doing of intrastate business by the défendant Com- 
pany, without having first taken out the license required by the ordi- 
nance, is an offense or misdemeanor, and the continued violation of 
the ordinance, according to the theory of the bill, is a public nuisance, 
which is sought to be abated by permanent injunction. The bill is 
a means adopted by the city for the enforcement of its pénal ordi- 
nance. The state court is a court of compétent jurisdiction, and 
doubtless will properly adjudicate this controversy. However that 
may be, a removable cause is not presented to this court. 

It was suggested, during the argument, that the bill filed in the city 
court is without equity, because there is an adéquate remedy at law — 
an action for the amount of the license tax — and, again, that the 
prayer of the bill to restrain the Telegraph Company from further 
carrying on its intrastate business is inconsistent with the prayer for 
the recovery of the amount of the license tax, the payment of which, 
it is insisted, would authorize the doing of intrastate business by the 
Telegraph Company. But thèse suggestions go to the equity of the 
bill, and, if sound, can be made available as défense in tha city 
court. On motion to remand, the fédéral court will not inquire into 
the sufficiency of the plaintiff's pleadings. Smith v. Camas Prairie 
Ry. Co. (D. C.) 216 Fed. '799. 

From what has been said, it follows that this case must be re- 
manded to the city court of Montgomery, and, inasmuch as the origi- 
nal case has been remanded, the application for the injunction, prayed 
for in the ancillary bill, must be denied. 

Order and decree will be entered accordingly. 



NATIONAL MERCANTILE CO., Limited, v. KEATING, State Audltor of 

Montana, et al. 

pistrlct Court, D. Montana. Deeember 8, 1914.) 

No. 13. 

CONSTITUTIONAL LAW (§ 42*) — PoWEE OF COTJET TO DETERMINE — "BLTJE SKT 

Law." 

A court of equity will not inquire into the constltutionality of a state 
"blue sky law" (Laws Mont. 1913, c. 85), at suit of a corporation whose 
plan of doing business indicates on its face that it is intended to defraud. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. §§ 39, 
40; Dec. Dig. § 42.*] 

*For otlier caries see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the National Mercantile Company, Limited, 
against William Keating, State Auditor of Montana and Investment 
Commissioner ex officio, and others. Suit dismissed. 

Joseph H. Griffin, of Butte, Mont., for plaintiff. 

D. M. Kelly, Atty. Gen., of Montana, J. H. Alvord, Asst. Atty. 
Gen., of Montana, and J. J. McCaffery, of Butte, Mont., for défend- 
ants. 

BOURQUIN, District Judge. Plaintiff is a Canada corporation 
doing business in Montana. It seeks to enjoin enforcement of the 
state's "blue sky law." Final hearing has been had. The law (Laws 
13th Sess. Montana, p. 367) is like unto those referred to in Alabama 
& N. O. Transp. Co. v. Doyle (D. C.) 210 Fed. 175, National Mer- 
cantile Co. V. Watson (D. C.) 215 Fed. 931, and William R. Compton 
Co. V. Allen (D. C.) 216 Fed. 548, save that, curiously enough, it 
déclares investment companies shall include ail corporations that sell 
securities issued by any other corporation, though it also déclares un- 
lawful any sale of any securities by any investment company unless 
a permit be first secured. There are exceptions not material hère. 

Plaintiff contends the law violâtes the fédéral Constitution in vari- 
ons particulars. It seems plaintiff's business is in the nature of a 
loan and mortgage business, and défendants contend that, even if this 
is sale of securities, it is not of securities issued by any other cor- 
poration ; hence plaintiff is not within the class in respect to vï'hich, 
if any, the law is unconstitutional, and so is precluded from attack- 
ing it. The définition of investment companies in the law is to be 
construed as a precautionary extension, rather than as excluding sub- 
jects not named. Furthermore, défendants assume to apply the law 
to plaintiff, and, if thereby plaintiff's constitutional rights are in- 
fringed, it may contest the law's validity. Home Tel., etc., Co. v. 
Los Angeles, 227 U. S. 288, 33 Sup. Ct. 312, 57 L. Ed. 510. 

At the hearing, plaintiff submitted in évidence documents fully and 
exhaustively setting eut its methods and business. In addition, its 
gênerai manager testified briefly in relation thereto, though this was 
limited by the court upon the theory that no issue was made upon 
plaintiff's reliability or responsibility. Upon reading the documents 
aforesaid, however, the court is satisfied that they embody a scheme 
tending to defraud; and if the restriction placed upon the manager's 
testimony was error, it is harmless, in that such testimony was but 
cumulative and could not relieve this sinister aspect. 

Plaintiff solicits applications for and issues "loan and home pur- 
chasing contracts." Each contract is limited to an amount from $300 
to $5,000 in any séries; a séries being composed of contracts ag- 
gregating not in excess of $100,000. In their main features the con- 
tracts provide that the applicant shall pay the amount stipulated in 
an initial and 99 monthly equal payments. After 10 per cent, of 
the stipulated amount or "face value" has been paid, the applicant 
is "eligible to receive a loan in a sum equal to the face value of his 
contract in the order of his application * * * out cf the loan 
and reserve fund of the particular séries" of his contract, on adéquate 
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security in substance and form to be approved by plaintiff's board of 
directors, provided the said fund contains sufficient moneys. This 
fund is made up of ail payments made by applicants not taken as 
needed by plaintiff for legitimate expansés govemed by its board of 
directors (the applicant agreeing to such taking), interest earned, for- 
faitures, etc. If the loan is made, it is repaid at the monthly rate of 
$7 and accrued interest at 3 per cent, per annum, per $1,000 of loan, 
or interest may be in an "equated amount" of S1£0 per month per 
$1,000. The applicant may or may not surrender the contract in pay- 
ment upon the loan to the extent of the contract payments made. 

If he retains the contract, there are various surrender features, 
wherein the applicant will receive a certain amount of cash if and 
"when accumulated for." If he makes ail payments, plaintiff agrées 
to pay at the end of 120 months the face of the contract, 15 per cent., 
and such équitable proportion of any surplus (if created) as may be 
apportioned to him by plaintiff's board of directors, but not to ex- 
ceed 331/3 per cent, of the face of the. contract, out of the loan and 
reserve fund as soon as the amount on hand to the crédit of his con- 
tract equals the amount so due him. Or at his option the applicant 
(1) "may accept" in cash in full settlement the amount, if any, in 
said fund standing or placed to his crédit and not less than $866.30 
per $1,000 paid by him, as soon as accumulated, or (2) may so ac- 
cept the full amount, if any, standing to his crédit in said fund. It 
is to be observed plaintiff is not a mutual concern. Applicants hâve 
no part in management or control. Nothing indicates plaintiff. is en- 
dowed or a philanthropie institution. There are no restrictions upon 
it, save in so far as the collective conscience of its owners may be 
inspired by high morality impregnable to the assaults of avarice in- 
cited by opportunity. Plaintiff binds itself to no unconditional loans 
to applicants, to no unconditional payments on account of contract 
payments by applicants made. It loans and pays only if, after it has 
"taken" for itself practically ail it pleases (for "legitimate expenses 
* * * governed by the board of directors" is sufficiently elastic 
therefor), there is aught and sufficient accumulated therefor in a pos- 
sible loan and reserve fund. 

The alluring feature to the applicant is a loan to build a home at 
rates of interest that in viev^r of circumstances antagonize sound éco- 
nomie principles. Under any circumstances, few could realize their 
hopes ; and that f ewer would, in view of conditions and contingencies, 
is obvious. That this corporation is designed to profit its owners at 
the expense of victims enticed by pseudo promises and deceptive pros- 
pects seems clear. Therein, a court of equity — of conscience — will 
give no aid. Those appealing to equity to restrain the trespasses of 
others must themselves be free from imputation. If the right they- 
assert is to do iniquity, they cannot hâve equity. Equity interfères 
in behalf of righteous dealing only, and not to further schemes of 
questionable morality calculated to deceive the public. Otherwise it 
would do violence to its principles, work injustice, and forfeit respect. 
The strong arm oî equity — injunction — is cautiously exercised, when 
plaintiff's right is not doubtful, but clear and certain, and when upon 
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broad considération of ail the circumstances good conscience requires 
it. Ail this is settled law since the classic case wherein one highway- 
man of two operating upon Blackheath near London came into chan- 
cery for an accounting of profits accruing f rom their villiany. In this 
view of the case, it is unnecessary to consider the attack upon the con- 
stitutionality of the state's "blue sky law," for in no event is plaintiff 
entitled to the relief sought. 

The suit is ordered dismissed, with costs to défendants. 



AMERICAN-LA rRANCB TIRE ENGINE CO., Inc., v. CITY OF ASTORIA. 

(District Court, D. Oregon. December 7, 1914.) 

No. 6406. 

municipai, corpobations (§ 230*) — powees — contbacts — authoeitt — fobm 
— Ordinanck ob Motion. 

Astoria City Charter, § 38, conferred on the city councll power to main- 
taln a flre department and provide apparatus, and appropriate money to 
pay the expenditures from any fund applicable thereto, provided that no 
bill should be contracted by any offlcer of the city wlthout flrst sending 
to the councll a written réquisition therefor, and Lf the councll deemed 
the supplies necessary they should authorize the proper committee to pur- 
chase them, and further provided that the authority given to the coun- 
cll by such section could only be exercised by ordinance, unless other- 
wise provided. Section 124 declared that the city should not be bound by 
any contract unless authorized by ordinance and made in writing or by 
order of the councll. A committee of the councll in charge of the fire de- 
partment recommended the purchase of apparatus, on which the councll 
by motion authorized the committee to act, and later the committee recom- 
mended to the councll that it be authorized to contract v^ith plalntifif's 
agent for the apparatus, on which- authority the contract for the ap- 
paratus was made. Held, that the contract was not vold, because the au- 
thority was conferred pursuant to a motion, Instead of by ordinance, in 
conformity with the requirements of section 124. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
654-656 ; Dec. Dig. § 230.*] 

At Law. Action by American-La France Fire Engine Company, In- 
corporated, against the City of Astoria. On demurrer to complaint. 
Overruled. 

Fulton & Bowerman, of Portland, Or., for plaintiff. 
A. W. Nbrblad, of Astoria, Or., and A. R. Wollenberg, of Portland, 
Or., for défendant. 

WOLVERTON, District Judge. This is an action to recover against 
, the city of Astoria, on a contract entered into by and between plain- 
tiff and the fire and water committee for the city, the cost price of a 
six-cylinder combination pump hose and chemical car, to be used as 
fire apparatus in extinguishing conflagrations in the city. The lia- 
bility of the city upon the contract is challenged by demurrer to the 
complaint. The question presented is whether the iîre and water com- 

*For other cases see same topic & § numbbb lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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mittee had the requisite power and authority to enter into the contract 
on the part of the city and in its behalf . 

There is a miscellaneous provision in the city charter declaring that : 

The city "is not bound by any contract, or in any way liable thereon, unless 
the same is authorized by city ordinance, and made in writing, and by order 
of the council, signed by the auditor and police judge, or some other person 
duly authorized on behalf of the city." Section 124, Charter. 

The city council is accorded power and authority under the charter 
to do numerous things (section 38), among which is "to establish and 
maintain a fire department," to appoint fire commissioners, to make 
and ordain rules for the government of the department, and to provide 
engines and other apparatus therefor (paragraph 42, § 38), and to 
appropriate money to pay the debts, liabilities, and expenditures of the 
city, or any part or item thereof , f rom any f und applicable thereto : 

"Provlded, that no bills shall be contracted by any person or ofBcer of 
the city without flrst sendlng to the common council a vvritten réquisition 
therefor, stating the items needed wlth the cost thereof, and, if the council 
deem the supplies necessary, they shall aufhorize the proper commlttee to 
purchase the same." Paragraph 33, § 38. 

It is further provided that the power and authority given to the 
council by section 38 "can only be exercised or enforced by ordinance. 
unless otherwise provided." In pursuance of its power and authority, 
the city council by ordinance created a fire department, declaring that 
the powers and duties thereof should be exercised by and through 
the committee on fire and water, the committee being composed of 
members of the common council, and it was provided, among other 
things, that the commissioners "shall purchase ail supplies for the fire 
department, and order ail necessary repairs, subject to the ordinances 
of the city." 

New, acting perhaps as the committee and the common council 
deemed they had a légal right and were empowered to do, the com- 
mittee, on July 21, 1913, addressed to the mayor and common council 
a recommendation that said committee be authorized to obtain prices 
for another fire apparatus, and, acting upon the recommendation, the 
common council adopted a motion authorizing the committee to act. 
On August 4th the committee, by a report to the common council, rec- 
ommended that it (the committee) be authorized to enter into a con- 
tract with A. G. Long, agent of the American-La France Fire Engine 
Company, for supplying the apparatus in question. The contract was 
subsequently made on the part of the committee in pursuance of this 
authority. 

It is objected to the validity of the contract that its exécution on the 
part of the city was not authorized in conf ormity with the requirements 
of section 124 of the charter. In an analogous case in the Suprême 
Court of the state of Oregon, wherein it was sought to hâve applied 
the identical provision in bar of a recovery on contract with the city, 
the court held that, as the charter had conferred spécial power upon 
the common council touching the subject-matter of the contract, the 
more gênerai provision was without application. Beers v. Dalles City, 
16 Or. 334, 18 Pac. 835. There it was said: 
218 F.— 31 
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"The counell, havlng full power over the subject, may exercise It In any 
manner that may be most convenlent." 

And it was further said, the court speaking through Mr. Justice 
Strahan : 

"I think that section was designed to apply to those cases, and only to 
those, where an ordinance is required by the charter, and where the work is 
expressly required t& be let to the lowest responsible bidder, after notice, as 
in section 86 of the charter." 

The principle was applied in a récent case in the Circuit Court of 
Appeals for this circuit (City of Forsyth v. Crellin, 210 Fed. 835, 127 
C. C. A. 385), wherein it is said : 

"Thus is provided a spécifie method by whlch the city may not only secure 
the work to be done, but may obligate itself to compensate the contractors 
for dolng the work." 

In the présent case the fire department was created by ordinance, 
and the common council was proceeding in pursuance of its spécial 
authority to create a fire department and to provide engines and other 
apparatus therefor, wherein it authorized the exécution by the com- 
mittee of the contract in question, and I am impressed, in the light of 
the case of Beers v. Dalles City, supra, that the contract is légal and 
binding upon the city, and so hold. 

From the complaint it appears that, in reliance upon the contract, 
the plaintiff constructed the apparatus in New York and shipped it 
to Astoria, where it was duly tested by the committee and found to 
be up to the requirements of the contract, so that in justice and good 
conscience the city ought to pay the stipulated purchase price. The 
city did not in the end accept or appropriate the apparatus to its own 
use, so that there was not an executed contract, and the city is not 
bound on that principle, as urged by plaintiff. 

The demurrer will be overruled ; and it is so ordered. 



BRACEY et al. v. DARST, State Auditor of West Virginia, et al. 
(District Court, N. D. West Virginia. December 5, 1914.) 

1.' OOMMBKCE (§ 5T*) — CONSTITUTIONAL LAW (§§ 240, 276*) REGULATION OB 

Business — Due Pbocess of Law — Constitutionality of "Blue Sky 

Law" "DOMESTIC INVESTMENT COMPANY" "FOBEI0N INVESTMENT COM- 
PANY." 

Aet W. Va. Feb. 11, 1913 (Laws 1913, c. 15 ; Code 1913, c. 55B), known 
as the "Elue Sky Law," provides in section 1 that "every corporation, 
every copartnership, every company, every individual, and every associa- 
tion" with certain exceptions as to banks, insurance companies, etc.,' 
which sells or negotiates for the sale of "any stocks, bonds, debentures or 
other securities of any kind" other than bonds of the United States, or 
of other political or municipal corporations, or "notes secured by mort- 
gages on real estate within the state," to any person in the state, shall 
be known as "domestlc investment companies," or "foreign Investment 
companies" if organized in another state or a foreign country. It then 
provides that it shall be unlawful for any sueh company to do any of the 
business specified In section 1, without flrst applying to the State Auditor, 

•For other cases eee sajue toplo & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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making a showing of flnancial condition and solvency and obtalning a 11- 
censé, for whlch a fee is charged. It is also required to make annual re- 
ports, and penalties are imposed to be enforced by criminal prosecutlon 
for violation of tbe act Held that, in view of its explieit and unambigu- 
ous language, tbe act cannot be construed as applying to corporations 
alone, and that as applled to indiyiduals, partnerships, or voluntary as- 
sociations of individuals, It is in violation of tlie Constitution of the 
United States and invalld as abridglng their right as citizens to contract, 
thus depriving them of their property without due process of law, de- 
nying them the equal protection of the laws, and imposing a restraint 
and burden on Interstate commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 72-76, 88, 90, 
92-102 ; Dec. Dig. § 57 ;• Constitutional Law, Cent Dig. §§ 688, 692, 693, 
697-699, 845, 846; Dec. Dig. §§ 240, 276.] 

2. COMMEECE (§ 15*) SUBJECTS OF INTEBSTATE COMMERCE — STOCKS, BONDS 

AND SECUEITIES. 

Stocks, bonds, debentures, and other securities are subject-matters of 
Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 17, 34, 35; 
Dec. Dig. § 15.*] 

3. Constitutional Law (§ 207*) — Peivileges — Citizens of Sevebal States 

— coeporations "citizen." 

Corporations are not "citizens" within Const U. S. art. 4, § 2, provid- 
ing that the citizens of each state shallbe entltled to ail the privilèges 
and immunlties of citizens in the several States. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 625- 
648; Dec. Dlg. § 207.* 

For other définitions, see Words and Phrases, First and Second Séries^ 
Citizen.] 

Woods, Circuit Judge, dissenting. 

In Equity. Suit by Smith H. Bracey, Howie Mining Company, W. 
R. Covert, C. E. Wyatt, Augustus Tyler, and Charles La Due against 
John S. Darst, Auditor of the State of West Virginia, A. A. Lilly, At- 
torney General of the State of West Virginia, and R. L. Addleman, 
Prosecuting Attorney for the County of Ohio, West Viriginia. On 
motion for preliminary injunction. Motion granted. 

John A. Howard and J. M. Ritz, both of Wheeling, W. Va. for plain- 
tifîs. 

A. A. Lilly, Atty. Gen., Frank Lively, Asst. Atty. Gen., and C. B. 
Johnson and C. M. Hanna, both of Charleston, W. Va., for défend- 
ants. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

DAYTON, District Judge. [1] This hearing is had under the pro- 
visions" of section 266 of the Judicial Code of the United States (Comp- 
St. 1913, § 1243), upon application of the plaintiffs for a temporary in- 
junction to restrain the state officers, named as défendants, from prose- 
cuting criminal proceedings against the individual plaintiffs for alleg- 
ed violations of an act of the Législature approved February 11, 1913, 
commonly known as the "Blue Sky Law." 

The act is charged to be unconstitutional, invalid, and void : (1) Be- 

•For other cases see same topic & § nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâexei 
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cause it deprives them of their rights to sell in the state of West Vir- 
ginia valuable stocks, bonds, and securities, which is depriving them 
of their property without due process of law; (2) that it dénies the 
plaintiffs and each of them of the equal protection of the laws as guar- 
anteed to them under the fourteenth amendment to the fédéral Con- 
stitution ; (3) that it imposes a burden and practically amounts to pro- 
hibition of interstate commerce, contrary to section 8 of article 1 of 
the Constitution of the United States; (4) because it attempts to vest 
in and delegates to the Auditor of the State législative, executive, and 
judicial pow^ers in violation of the Constitution of West Virginia, and 
especially section 1, art. 5, thereof. 
The terms of the act so assailed are : 

"Section 1. Every corporation, every copartnership, erery company, every 
Individual and every association, (other than state and national banlis, surety 
or guaranty companies, trust companies, and duly authorized Insurance com- 
panles, real estate mortgage companies, dealing excluslvely in real estate mort- 
gage notes, building and loan associations, and corporations not organized 
for profit), organized or whicli shall be organized in thls state, whether 
incorporated or unincorporated, which sell or negotlate for the sale of any 
stocks, bonds, debentures, or other securities of any kind or character other 
than bonds of the United States, or of some county, district or municipallty 
of the state of West Virginia, and notes secured by mortgages on real estate 
located in this state, to any person or persons in the state of West Virginia, 
shall be known for the purpose of thls act as a domestlc investment company. 
Every such investment company organized In any other state, terrltory or 
government shall be known for the purpose of this act, as a foreign invest- 
ment company. In ail respects, other than those covered by this act, such 
foreign investment companies shall be governed by the law of this state 
applicable to non-resident corporations. 

"Sec. 2. Before offering or attempting to sell any stocks, bonds, deben- 
tures, or other securities of any kind or character, other than those speciflcal- 
ly exempted In section one of this act, to any person or persons, or trans- 
acting any business whatever In this state, except that of preparing the 
documents hereinafter required, every such Investment company, domestlc 
or foreign, shall flle in the ofBce of the auditor of this state, together with 
a filing fee of two dollars and flfty cents, the foUowing documents, viz.: A 
statement showing in full détail the plan upon which it proposes to transact 
business ; a copy of ail contracts, bonds, or other Instruments which it 
proposes to make with, or sell to, Its eontributors ; a statement which shall 
show the name and location of the investment company, and an itemized 
account of its actual financial condition, and the amount and location of its 
property and liabilities, and such other Information touching its affairs as 
said auditor may require. If such Investment company shall be a copartner- 
ship or an incorporated association, it shall also flle with the auditor a copy 
of its articles of copartnership or association, and ail other papers per- 
taining to its organlzation, and if it be a corporation organized under the 
laws of this state, it shall also flle with the auditor a copy of its articles of 
incorporation, constitution and by-laws, of any and ail resolutions under 
which any contracts are to be made with eontributors, or securities issued 
for sale, and ail other papers pertaining to its organlzation. If it shall be 
an Investment company organized under the laws of any other state, terri- 
tory or government, Incorporated or unincorporated, it shall also file with 
the said auditor a copy of the laws of said state, terrltory or government, 
under which it exists or Is incorporated, and also a copy of its charter, 
articles of incorporation, constitution and by-laws and ail amendments there- 
of which hâve been made, and ail other papers pertaining to its organlzation. 
No investment company which is a non-resident corporation shall be entitled 
to receive the license to transact business in this state provided by law until 
it shall hâve complied in ail respects with the provisions and requirementa 
of this act 
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"Sec. 3. Ail of the above descrlbed papers shall be rerifled by the oath 
of a member of the copartnership or Company, if it be a eopartnersMp or 
Company, or by the oath of a duly authorized offlcer. If It be an incorporated 
or unlncorporated association. Ail such papers, however, as are recorded, 
or are on file, in any public office shall be further certified to by the offlcer 
of whose record or archives they form a part, as belng correct copies of 
such record or archives. 

"Sec. 4. Every foreign investment company shall also file wlth the audltor 
its written consent, irrévocable, that actions may be commenced against it in 
the proper court of any county in this state, in whlch a cause of action may 
arise, or in which the plaintiff In such suit may réside, by the service of 
process on the audltor of this state, and stipulating and agreeing that such 
service of process on such audltor shall be taken and held in ail courts to 
be as valid and binding as if due service had been made upon the company 
itself, according to the laws of this or any other state, and further ex- 
pressly authorizing such auditor to accept service of any process, order or 
notice against such company, issued from any court in this state and 
agreeing that such acceptance of service shall hâve like force and effect 
as is above provided for service thereof upon such auditor, and such instru- 
ment shall be authentlcated by the seal of said foreign investment company 
and by the signature of a member of the copartnership or company, if it be 
a copartnership or company, or by the signatures of the président and secre- 
tary of the in(;orporated or unlncorporated association, if It be an incorpo- 
rated or unlncorporated association, and shall be accompanied by a duly 
certified copy of the order or resolution of the board of dlrectors, trustées or 
managers of the corporation or association authorizing the said président 
and secretary to exécute the same. 

"Sec. 5. It shall be the duty of the auditor to examine the statement and 
documents so filed, and If said auditor shall deem It advisable he shall hâve 
made a detailed examination of such Investment company's affairs, which 
examination shall be made under the supervision of said auditor, and such 
examination shall be at the expansé of such investment company, as herein- 
after provided. And if the said auditor, upon bis investigation, finds that 
such investment company Is solvent, that its articles of incorporation or 
association, Its ' constitution and by-laws, its proposed plan of business and 
proposed contract or securities contain and provide for a falr, just and 
équitable plan for the transaction of business, and In his judgment prom- 
ises a fair return on the stocks, bonds, delientures and other securities by 
it ofEered for sale, said auditor shall issue to such investment company a 
statement reciting that such company has complied wlth the provisions 
of this act ; that detailed Information In regard to the company and its 
securities is on file in the audltor's office for public inspection and informa- 
tion ; that such investment company is permltted to do business in this 
state; and such statement shall also recite in bold type that such audi- 
tor in no wise recommends the securities to be ofEered for sale by such 
investment or security company. But if said auditor finds that such articles 
of incorporation, or association, charter, constitution and by-laws, plan of 
business, or proposed contract contain any provisions that are unfalr, unjust, 
Inéquitable or oppressive to any class of contributors, or if he décides from 
his Investigation of its affairs that such Investment company Is not solvent 
and does not intend to do a fair and honest business, and in his judgment 
does not promise a fair return on the stocks, bonds, deben turcs, or other 
securities by It offered for sale, then he shall notify such investment com- 
pany In writing of his flndings, and It shall be unlawful for such company to 
do any further business in this state untll it shall so change its constitution 
and by-laws, articles of incorporation or association, its proposed plan of 
business and proposed contract, and its gênerai financial condition, in such 
manner as to satisfy the auditor that it is solvent, and its articles of incor- 
poration or association, its constitution and by-laws, its proposed plan of busi- 
ness, and proposed contract are bona fldè, and provide for a fair, just and éq- 
uitable plan for the transaction of business, and does in his judgment promise 
a fair return on the stocks, bonds and other securities by It offered for sale. 
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AU expenses paid or Incurred and ail fées or charges recelved or acqulred for 
the flling and examlnation of any report reqnlred hereunder, or for any exam- 
Inatlon authorized to b'e made hereunder, shall be reported In détail by the said 
audltor, and a full account rendered and made thereot. 

"Sec. 6. It shall not be lawful for any investment Company, elther as 
principal or agent, to transact any business in form or character similar to 
that set forth In section one of thls act, except as provlded in section two, 
until It shall hâve flled the papers and documents, and recelved from the 
auditor the statement above provided for. No amendment of the charter, 
article of Incorporation, or constitution and by-laws of any such investment 
Company shaU become operatlve until a copy of the same bas been flled with 
the auditor of this state as provlded in regard to the original flling of 
charters, articles of incorporation, constitution and by-laws, nor shall ft be 
lawful for any such investment company to transact business on any other 
plan than that set forth In the statement required to be flled by section two 
of this act, or to make any contracts other than the one shown In the copy 
of the proposed contract required to be flled by section two of this act, 
until a written statement showing In full détail the proposed new plan of 
transacting business, and a copy of the proposed new contract shall hâve 
been filed with the auditor in llke manner as provlded in regard to the orig- 
inal plan of business and proposed contract, and the consent of the auditor 
obtained to the proposed change In the plan or contract 

"Sec. 7. Any Investment company may appoint one or more agents, but 
no such agent shall do any business for said Investment company In this state 
until he shall flrst register with the auditor of this state as agent for such 
investpient company, and for each of said reglstrations there shall be pald 
to the audltor the sum of one dollar. Such registration shall entitle such 
agent to represent said Investment company as Its agent until the flrst day 
of July foUowing, unless such authority is sooner revoked by the auditor; 
and such authority shall be subject to revocation at any time by said 
auditor upon notice to the holder for cause appearing to him sufBcient. 

"Sec. 8. Bvery investment company, domestic or foreign, shall flle at 
the close of business on June thirtieth and Deeember thlrty-flrst of each 
year, and at such other times as may be required by the auditor, a statement 
verifled by the oath of at least two members of the copartnershlp or com- 
pany, if it be a copartnershlp or company, or by the oath of a duly authorized 
offlcer, if it be an incorporated or unincorporated association, setting forth 
In such form as may be prescribed by the said audltor, its financial con- 
dition and the amount and description of its assets and llabilities, and fur- 
nishing such other Information concernlng its afCairs as said auditor may 
require. Each regular statement of June thirtieth and Deeember thirty-flrst 
shall be accompanled by a flling fee of two dollars. Any investment Com- 
pany faillng to flle Its report at the close of business on June thirtieth and 
Deeember thlrty-flrst of each year or withln ten days of that date, or falUng 
to flle any other or spécial report herein provlded for withln thirty days 
after the Issuance by the auditor of notice or request therefor, shall forfeit 
its right to do business in this state, and the auditor shall thereupon revoke 
the statement In favor of such company provided for in section flve of this 
act. 

"Sec. 9. The gênerai accounts of every Investment company, domestic or 
foreign, doing business in this state, shall be kept by double entry, and such 
company, its copartners or managing ofilcers, shall at least once a month 
make a trial balance of such accounts, whlch shall be recorded In a book 
provided for that purpose; such trial balance and ail other books and ac- 
counts of such company shall at ail times during business hours, except on 
Sundays and légal holidays, be open to the Inspection of stockholders and 
investors in said company, or Investors In the stocks, bonds or other securi- 
ties by It sold or offered for sale, and to the state auditor and his assistants. 

"Sec. 10. The audltor of this state shall hâve gênerai supervision and 
control, as provlded by this act, oyer any and ail Investment companies, 
domestic or foreign, dolng business in this state, and ail such Investment 
companies shall be subject to examlnation by the said audltor, or hls duly 
authorized assistants, at any time the said audltor may deem it advisable. 
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The rlghts, powers and privilèges of the state audltor In connection wlth such 
examlnatlons shall be the same in ail respects as is now provided with 
référence to the examinatlon of Insurance companies ; and such investment 
Company shall pay the expense of such examination, and the failure or 
refusai of any Investment company to pay such expense, upon the demand 
of the auditor or his assistant, shall vcork a forfeiture of Its right to do 
business in this state. 

"Sec. 11. Whenever it shall appear to the said auditor that the assets 
of any investment company doing business In this state are impaired to the 
extent that such assets do not equal its liabilities, or that It is conducting 
its business In an unsafe, inéquitable or unauthorized manner, or is jeopardiz- 
ing the interests of its stockholders, or Investors in stocks, bonds, or other 
securities by it sold or offered for sale, or whenever any investment com- 
pany shall fail or refuse to file any papers, statements or documents re- 
quired by this act, without giving satisfactory reasons therefor, said auditor 
shall at once eommunicate such facts to the Attorney General who shall 
thereupon apply to the circuit court of the county in whlch such company 
Is located or is doing business, or to the judge of such court in vacation, 
for the appointment of a receiver to take charge of and wind up the business 
of such investment company, and if such fact or facts be made to appear, 
It shall be sufflcient évidence to authorize the appointment by the court ol 
such receiver and the making of such orders and decrees in such case as 
equity and the proper protection of the interests of Investors may requlre. 

"Sec. 12. Any person who shall knowingly or wilfuUy subscribe to, or 
make, or cause to be made, any false statement or false entry In any book 
of such investment company, or exhiblt any false paper with the intention ot 
deceiving any person authorized to examine Into and pass upon the afCairs of 
such investment company, or who shall make and publish any false statement 
of the financlal condition of such investment company, or who shall make 
and publish any false statement in relation to the stocks, bonds or other 
securities by It ofCered for sale, shall be deemed guilty of a felony and upon 
conviction thereof shall be fined not less than two hundred dollars nor more 
than ten thousand dollars, and shall be imprisoned for not less than one 
year not more than flve years in the state penitentiary. Provided, that noth- 
ing hereln shall in any wise limit or interfère with the civil liability of any 
person or persons so convicted for any loss occasioned by such crlminal act. 

"Sec. 13. Any person or persons, agent or agents, who shall sell or attempt 
to sell, or who shall offer for sale In this state any of the stocks, bonds, 
debentures or any other securities of any investment company, domestic or 
forelgn, which bas not obtained the statement provided for in section flve, or 
the stocks, bonds or other securities of other concerns by It offered for sale, 
who hâve not complied with the provisions of this act, or any investment 
company, domestic or forelgn, which shall do any business, or ofCer or 
attempt to do any business except fillng the statements and reports provided 
for in section two of this act, which shall not bave complied with the pro- 
visions of this act, and received from the auditor the statement thereof pro- 
vided for in section flve of this act, or any agent or agents who shall do or 
attempt to do In this state any busin-^ss for any investment company, do- 
mestic or foreign, which agent is not at the time duly registered and has 
not fully complied with the provisions of this act, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be flned for each offense 
not less than one hundred dollars nor more than one thousand dollars ; and 
shall, in the case of an individual, be imprisoned in the county jail for not 
less than thirty days nor more than ninety days. Every oflBcer, agent, em- 
ployé or stockholder of any such investment company who shall violate, or 
who procures, aids or in any manner abets any violation of this act shall 
be deemed guilty of either the felony or misdemeanor above provided, as 
the fact may be, and ail shall be guilty as prlncipals and upon conviction 
shall be punished as hereinbefore provided. 

"Sec. 14. Ail expenses and fées hereln provided for shall be eoUected by 
the said auditor (save where fées are directed to be pald to some other 
offlcer), and shall be accounted for and turned into the state treasury, and 
the amount of the expenses and fées so turned into the state treasury are 
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hereby reapproprlated to the sald audltor for the purpose, and In an amonnt 
sufflclent to pay the cost and expense of carrying this act Into effect; and 
the said auditor is hereby authorized to appoint an additional clerk, if the 
saine shall be fouud by him to be actually and absolutely necessary, to carry 
thls act into full force and effect Ail money actually and necessarlly paid 
out, or expenses incurred by the sald auditor or any clerk under his direction, 
under thls act, shall be pald by the state treasurer out of such sums for 
expenses and fées received under thig act, upon the state auditor's warrants, 
to be issued upon vouchers containing an itemized account of the salaries or 
expenses for which the same are issued. 

"Sec. 15. Ail acts and parts of acts in conflict with this act or any provi- 
sion thereof are hereby repealed." 

The Législatures of at least six other states hâve enacted so-called 
"Blue Sky Laws." Thèse states are Arkansas, Kansas, lowa, Mich- 
igan, Oregon, and Florida. So far as \ve can learn, the Arkansas act 
has not been passed upon by either the court of last resort of the state 
or by the United States courts of the state, but a similar statute of 
the state of lowa has been passed upon by one Circuit Judge and 
two District Judges of the Eighth circuit, which includes the state of 
Arkansas. The same statement is true of the Kansas act; Kansas 
being in the Eighth circuit. The lowa act has been declared uncon- 
stitutional by the District Court of the United States for the South- 
ern District of the state; Circuit Judge Smith and the two District 
Judges of the state, McPherson and Pollock, sitting and ail three con- 
curring. William R. Compton Co. v. Allen (D. C.) 216 Fed. 537. 

The Michigan act has been declared unconstitutional by the United 
States District Court for the Eastern District of that state; Circuit 
Judge Denison, of the Sixth circuit, and the two District Judges of 
the state. Sessions and Tuttle, sitting and ail concurring. Alabama & 
N. O. Transp. Co. v. Doyle (D. C.) 210 Fed. 173. 

The constitutionality of the Oregon act, in a case styled National 
Mercantile Co. v. R. A. Watson et al., 215 Fed. 929, was submitted 
to the United States District Court of Oregon, Gilbert, Circuit Judge, 
and Wolverton and Bean, District Judges, sitting, but was not passed 
upon, the court dismissing the proceeding upon a plea in abatement, 
denying plaintiff's right to sue, it not having conformed to the pro- 
visions of the Oregon law permitting corporations to do business in 
that state. 

The Suprême Court of Florida, in Ex parte C. H. Taylor, 66 South. 
292, at its June term, 1914 (not yet officially published), has sustained 
the so-called "Blue Sky Law" of that state. An analysis of that law 
shows that it provides by section 1 that every corporation (municipal 
and others speciiîcally named, excepted) which shall offer for sale 
within the state of Florida, and outside of the county where it has its 
principal office or place of business, "through any agency whatsoever," 
any of its stocks, bonds, debentures, certificates, policies, or other se-. 
curities of any kind or character, is defined to be a "domestic invest- 
ment company." "Any corporation organized under the laws of any 
other state, territory or county shall be known for the purposes of 
the act as a 'foreign investment company.' " 

Section 2 requires both domestic and foreign investment companies, 
before offering any stocks, bonds, etc., to file with the comptroUer with 
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a $5 filing fee (a) its proposed plan of business, (b) a copy of ail 
contracts, etc., which it proposes to make with or sell to its contrac- 
tors, (c} its name and location, (d) a financial statement of its af-* 
fairs, (e) such other information of its affairs required by the comp- 
troller, and (f) verified copies of its charter, constitution, by-laws and 
other papers pertaining to its organization. 

Section 3. Foreign investment companies are also required to file 
written irrévocable consent that actions against them may be com- 
menced in the proper court of any county in the state where either 
cause of action arose or plaintiflf résides, by service of process upon 
the ComptroUer. 

Section 4 makes it the duty of comptroller and Attorney General 
to examine the statements filed or to make or hâve made a detailed 
statement of the corporation's affairs, and, if it is ascertained that it 
is solvent, that its plan of business is just and équitable, then the 
comptroller shall issue to it a statement to the effect that it has com- 
plied with the act. If the contrary is found, the corporation is to be 
notified, and it then becomes unlawful for it to sell its securities, etc., 
until it shall change its constitution, etc., its plan of business, etc., and 
its financial condition in such manner as to satisfy the comptroller 
and Attorney General that it is solvent and its plan of business is 
just and équitable. 

Section 5 makes it unlawful for any domestic Company or any agent 
of it to sell its securities in Florida, outside of the county where its 
principal office or place of business is, until it has complied with the act. 

Section 6 provides that an investment corporation may appoint 
agents, but such agents may not sell the company's securities in Flor- 
ida" (outside the county wherein its principal office is) until such agent 
has registered with the comptroller and paid the sum of one dollar, 
and bond may, in the discrétion of the comptroller and Attorney Gen- 
eral, be required of such agent, etc. 

Section 7 provides for statements by the company of its financial 
condition to be filed and filing fées therefor of five dollars to be 
paid. 

Section 8 provides that when, at any time, it appears that the com- 
pany's condition is unsound or unsafe or it refuses to file statements, 
etc., its license, etc., shall be revoked. 

Section 9 makes it criminal to subscribe or make false statements 
or entry in the company's books with design to deceive. 

Section 10 makes it criminal for any person or agent to sell the 
bonds, securities, etc., of ^ny company that has not complied with the 
act. This section, however, has this significant proviso: 

"Provided that nothing in this act «hall extend to any seller of stock, bond 
or other seeurity, who has purchased the same in good faith for value, and 
who Is the bona fide owner of such stock, bond, or other seeurity at time of 
such sale." 

The différence between the scope and extent of this Florida act and 
that of West Virginia is very apparent in many particulars. 

For example: 

The Florida act is confined exclusively to corporations, while the 
West Virginia act includes individuals, copartnerships, and associa- 
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tions of îndîviduals. The Florida act restricts the corporation front 
selling in that state (other than in the county wherein is its principal 
office or place of business) only its own stocks, bonds, debentures, cer- 
tificates, policies, or other securities of any kind or character, while the 
West Virginia act prohibits sale or attempt to sell any stocks, bonds, 
debentures, or other securities of any kind or character (except those 
specially mentioned) by any individual, copartnership, corporation, or 
association. 

The Florida act expressly excludes from the effect of its provisions 
the sale by any bona fide owner of stock, etc., purchased in good f aith ; 
the West Virginia act makes no such exception. The Florida act ex- 
pressly permits its domestic company to sell its stock, etc., in the county 
in the state wherein it has its principal office or place of business; 
the West Virginia act permits no such exception. In short, while the 
provisions of both acts, ta some extent, obscure and fail to define 
clearly their true intent and meaning as to what kind of business op- 
érations are sought to be regulated, one might well reach the conclu- 
sion that the Florida act had for its purpose the defining of terms and 
conditions under which corporations can do business in that state and 
sell its stock and bonds for the purpose of doing such business, a 
perfectly legitimate thing for the state to do, for its domestic corpora- 
tions are simply the offsprings of its own création, while it has long 
since been determined that as to foreign corporations a state exercis- 
ing its sovereign power may exclude them from doing business within 
its territorial limits altogether. But, on the other hand, the West 
Virginia act must by its terms be construed to regulate individuals, 
copartnerships, corporations, or associations seeking to engage in the 
business of buying and selling stocks, bonds, and securities of "any 
kind or character" other than those expressly exempted. In other 
words, to prevent any such person, corporation, etc., from selling in 
the state any obligation of any corporation whether doing business in 
the state or not, which had not the auditor's permission to do busi- 
ness therein. The sweeping effect of such provision is at once appar- 
ent, as it would substantially limit the brokerage business in the state 
and the purchase by its citizens of standard foreign securities which 
would hâve to be sold by them outside the state. 

The décision of the Suprême Court of Florida in Ex parte Taylor, 
supra, is expressif based upon the fact that the power is clear in the 
Législature "to limit and regulate the powers and opérations of cor- 
porations which it brings intô existence." And because Taylor, as 
agent for a domestic corporation, was charged solely with offering to 
sell in Léon county, another county of the state than the one where 
the corporation had its principal office or place of business, shares of 
the capital stock of this domestic corporation within the statutory 
définition and régulation, the court held that no question of interstate 
commerce was presented. It further says: 

"It is manlfestly coaipetent for the lawmaking power to authorlze an 
administrative flnding whether the 'proposed place of business and the con- 
tracts of a domestic corporation 'contain a fair, just and équitable plan for 
the transaction of business,' which flnding will warrant administrative ac- 
tion duly taken under a statutory police régulation in the interest of the 
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public welfare, uniess restralned or controUed by approprlate Judlclal action. 
• * * Such régulations as those prescribed are pecullarly approprlate to 
corporations as classified In the statute." 

We hâve examined fhe acts of Arkansas, Kansas, lowa, and Mich- 
igan, the last two of which hâve been subject to judicial considération 
and held to be unconstitutional as hereinbefore set forth. Without 
entering into detailed analysis of each, it will be sufficient to say that 
those of Kansas and Arkansas contain substantially the provisions of 
the West Virginia act. Each seek to make an "investment company" 
out of any individual, copartnership, corporation, or association seek- 
ing to sell any bonds, stock or securities of any kind or character. The 
lowa act is made expressly applicable to "investment companies" and 
also to stockbrokers, defining "investment companies" as including 
"every corporation or concern, however constituted, now or hereafter 
organized, which shall sell or cause to be sold or oflfer for sale, take 
subscriptions for, or negotiate for the sale of any stocks, bonds, or 
other securities of any kind or character to any person or persons in 
the State of lowa." The Kansas act defines an "investment company" 
substantially to be as set forth in the West Virginia act, and in its 
section 10 provides: 

"Any investment company or stockbroker failing to flle Its report as herein 
provided * • • shall forfeit its right to do business In this state by rea- 
son thereof." 

The Michigan act is much clearer and more logical than any of the 
. others in that it undertakes to accomplish two things substantially : 
First, to prevent "every corporation, every copartnership or company 
and every association" (other than those expressly excepted) from 
offering for sale the stocks, bonds, etc., of its own issue without per- 
mit of the securities commission; second, to prevent any dealer in 
stocks, etc., from doing so until he has registered and from selling the 
stocks, etc., of any investment company that has not complied with 
the act until such dealer shall file such statements and give such in- 
formation. 

It goes without saying, as hornbook law, that it is the duty of the 
courts to endeavor to carry out the intention and policy of the Lég- 
islature, and that therefore they will not déclare a statute unconsti- 
tutional in whole or in part where it is reasonably susceptible of a 
construction giving it efïect in ail its parts. But it is as well settled 
that courts must confine themselves to the construction of the law as 
it is, and not attempt to supply détective législation, or otherwise 
amend or change the law under the guise of construction. The wis- 
dom or want of wisdom displayed in the act is not a question for the 
courts, nor are the motives of the Législature in including or omit- 
ting certain provisions. The législative intention, however, must be the 
intention, as expressed in the statute itself, and it only must be given 
effect by the courts, otherwise they would be assuming législative au- 
thority. For courts to violate this rule and assume législative func- 
tions justly merits the severest condemnation. In the interprétation 
of statutes, words in common use are to be construed in their natural, 
plain, and drdinary signification. It is a well-settled rule that, so 
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long as the language used is unambiguous, a departure from its nat- 
ural meaning is not justified by any considération of its conséquence, 
or of public policy; and it is the plain duty of the court to give it 
force and effect. À statute cannot in plain, common, unambiguous 
words say one thing and be.held to mean another thing. Authority for 
thèse principles will be found in the hundreds of cases cited in 36 
Cyc. 1102 et seq. But, in this connection, while the courts should 
be, and are, quick and ready to uphold législative enactments, and 
where the meanings are doubtful, to solve ail such doubts in favor of 
their validity, they hâve to recoenize a higher and more solemn obli- 
gation to uphold and maintain the Constitutions, fédéral and state, 
upon vi'hich our government rests. Thèse Constitutions ema'nate from 
the people themselves and are existent by virtue of their solemn ap- 
proval. Législative acts entitled as they are to ail presumptions in 
their favor, originate and become existent by the approval of changing 
bodies of men, comparatively small in number. Where therefore lég- 
islative acts plainly violate the true meaning and effective force of 
constitutional provisions, courts should be far more prompt and ac- 
tive to prevent pernicious results therefrom, by declaring them invalid, 
than by specious interprétation, strive to uphold them in spite of such 
constitutional inhibitions. In the argument of this case it was insisted 
by défendants' counsel that this act by interprétation should be limited 
in its application to corporations, and to individuals acting in concert 
by organization, and not to apply to a single individual conducting his 
own business. 

How can we be expected to place this construction upon it whtn 
its first words are: 

"Bvery corporation, every copartnershlp, every company, every Individual 
and every association (other than state and national banks, surety or guar- 
anty companles, trust companles, and duly authorlzed Insurance companies, 
real estate mortgage companles, dealing excluslvely in real estate mortgage 
notes, building and loan associations, and corporations not organized for 
profit), organized or whicb shall be organized in tlils state, whether Incor- 
porated or unlncorporated, whlch sell or negotiate for the sale of any stocks, 
toonds, debentures or other seeurities of any kind or character other than 
bonds of the United States, or of some county, district or municipality of the 
state of West Virginia, and notes secured by mortgages on real estate lo- 
cated In the state, to any person or persons In the state of West Virginia, 
shall be known for the purpose of this act as a domestic investment com- 
pany," and then, by subséquent sections, proceeds to require such investment 
Company to comply with terms and conditions as set forth under pain of 
criminal penalties. 

If it was intended to apply only to corporations, why did it not stop 
if its first two words, "every corporation," embraced the full scope of 
its législative intent? Why did it add "every copartnershlp, every 
company, every individual and every association"? Are we to adopt 
the conclusion that thèse words were only used as ejusdem generis 
with those of "every corporation"? If so, why accentuate the alleged 
intent by qualifying ail with the words "whether incorporated or un- 
incorporated" ? How can you hâve an "unincorporated" corporation? 
How can you hâve an "organized" individual? If you say the word 
"individual" should be judicially construed out of the act and it should 
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be held applicable only to corporations and to "individuals acting in 
concert by organization," the objections to it are just as valid as if 
the word "individual" be allowed to remain for the légal rights, under 
the fédéral and state Constitutions, by reason of personal citizenship, 
attach to every individual just as fully, if he conducts a legitimate and 
lawful business alone, or by association with other individuals. As 
we will point out later on, the power of the Législature to "regulate" the 
business opérations of corporations and those of individuals are vastly 
différent, based upon the fact that individuals, under article 4, § 2, of 
the fédéral Constitution, are "citizens" of a state "entitled to ail priv- 
ilèges and immunities of citizens in the several states," while corpo- 
rations are not. So this contention must hark back, at last, to the 
one that thê true intent of the Législature was that this act should only 
be made applicable to corporations. It is now substantially admitted 
that if its intent is to prevent a "citizen" from selling his ovirn notes 
or other obligations, or bonds, securities, etc., which he may hâve 
acquired in the course of business, without a certificate from the 
auditor of solvency and "sound business capacity," it is clearly sub- 
versive of the inaliénable right he bas to acquire and sell property, and 
its validity cannot be asserted. As regards this "interprétation" now 
sought to be obtained from this court in order to save this act from 
its inhérent constitutional defects, two things can very pertinently be 
noted : 

First. The interprétation sought is not the one drawn from it by 
thèse state officiais themselves, as shown by the facts (without sub- 
stantial déniai) alleged in the bill. Thèse facts, stated briefly, are that 
Bracey, owning a valuable property, sold it to the Howie corporation, 
taking its stock in payment. When he offered to sell this stock, his 
own mdividual property, to citizens of West Virginia, he and those 
to whom he has sold are, at the instance of thèse officiais, confronted 
with criminal proceedings for violation of this act. 

Second. It cannot be for a moment questioned that the words of 
the first section of this West Virginia act, defining those subject to 
its provisions, are equally if not more particularly minute and inclusive 
than similar defining words contained in the lowa and Michigan acts, 
with which, and others in its provisions, this West Virginia act is 
largely identical. In the two cases declaring the lowa and Michigan 
act to be unconstitutional, ail six of the judges sitting hâve not hesi- 
tated to reject the interprétation now sought hère and to hold the 
defining words to include individuals. Says the court in the lowa case : 

"Comlng now to a considération of the act for the purpose of determining 
whether it does in express ternis and undonbted meaning and intent con- 
travene any provision of the organic law of the nation or this state, it is 
seen to undoubtedly prohibit any person or citizen, natural or corporate, of 
any foreign state, from selling or offering for sale, In person or through 
another, In any manner or way whatever, any stocks, bonds, or other se- 
curities or obligations, of every kind and nature, to any person witliin this 
state, unless the provisions of the act are first complied with, under heavy 
penalties. That is to say, by its express ternis the act prohibits a citizen of 
a sister state of this country, owning and ha^lng stocks, bonds, certiflcates, 
or securities," although the same are llsted on the exchanges of the country 
and hâve a well-established actual and salable value, from either bringing 
or sending the same into this state for sale unless he flrst meets the exactions 
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of thls law, or by so dolng subjects hlmself to Its penaltles. • • * That 
the act In express terms and by inclusive définitions employed therein doea 
so ordain cannot be galnsald or denied. That such la the efCect and purposs 
ol the act In controversy was not dlsputed by the abïe Attorney General of 
the state on the argument of this cause." 

In the Michigan case the court says : 

"We take judlcial notice of the common understandlng that thls 'Blue Sky 
Law' was intended, as Is said by the Attorney General, 'to stop the sale of 
stock In fly-by-nlght concerns, vislonary oil wells, distant gold mines, and 
other llke fraudulent exploitations.' If just this .intent had been carrled into 
effect by the act as passed, thèse cases would not be hère; but scrutiny of 
the law discloses additional and very différent efCects. It Is not conflned to 
corporations, but covers partnerships Issulng, and Individuals dealing in, 
securitles; it does not relate alone to stocks, but as well to bonds, mort- 
gages, and promlssory notes; it is not llmited to investment eompanies, as 
that term would ordinarily be deflned, but extends the définition so that it 
may Include most of the private corporations and partnerships In the United 
States; it does not cover fraudulent securitles merely, but reaches and pro- 
hibits the sale of securitles that are honest, valid, and safe; it does not 
simply protect the unwary citizen against fraudulent misleading, but it 
prevents the experienced investor from dellberately assisting an enterprise 
which he thinks gives sufflcient promise of gain to offset the risk of loss, or 
which, from motives of pride, sympathy, or charlty, he is willlng to aid, not- 
withstanding a probabllity that his investment will prove unprofltable. Of 
course, not ail ôf thèse results foUow; but some of them always may, and 
sometimes will." 

And most striking concrète instances of such effects in practical 
administration are then set forth. 

[3] Recurring to the Florida Case, a careful study of it clearly 
shows that there is no conflict in principle between its ruling and those 
of the Michigan and lowa cases, but, on the contrary, by impHcation 
may be held to admit their soundness and integrity. As we hâve 
shown, the Florida statute is confined to corporations alone, selling 
through their agents, their own stocks, etc., in the state, excepting, 
however, the county thereof wherein is its principal office or place of 
business, and it expressly excepts from its opération "any seller of 
stock, bond or other security, who has purchased the same in good 
faith for value, and who is the bona fide owner of such stock, bond, 
or other security at the time of such sale." The exercise of this 
control over the opérations of corporations by state Législatures is 
perfectly legitimate from the légal point of view, for ever since the 
décision in Bank v. Earle, 13 Pet. 519, 10 L. Ed. 274, it has been 
settled that a corporation can hâve no légal existence outside of the 
boundaries of the sovereignty by which it was created; that such 
corporations are not "citizens" within the meaning of article 4, § 2, 
of the fédéral Constitution, entitling them "to ail privilèges and im- 
munities," as such "in the several states" ; and the power of the states 
to détermine the terms and conditions under which they, whether do- 
mestic or foreign, may do business in the state, has been repeatedly 
upheld, by the Circuit Court of Appeals for this circuit in Kirven 
V. Va. Car. Chem. Co., 145 Fed. 288, 76 C. C. A. 172, 7 Ann. Cas. 
219; Cumberland Gaslight Co. v, West Va. & Md. Gas Co., 188 Fed. 
585, 110 C. C. A. 383. 

A state Législature may therefore prevent foreign corporations from 
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transacting business altogether within its territorial limits, and it may. 
limit ail corporations, foreign and domestic, as to what particular 
kind of business they may or may not do within the state. So far as 
they are concerned, it is not a question of police power nor of In- 
terstate commerce, but purely and simply the exercise of a well- 
recognized sovereign power over thèse artificial bodies. But no such 
power is vested in any Législature over either the individual citizen 
or over the copartnerships or voluntary associations formed or or- 
ganized by him to do business. He has the equal right with any other 
citizen to do business in any state, and the states cannot restrict or 
hamper his right to engage in Interstate commerce or his inaliénable 
right to contract, to buy and sell legitimate property. 

As regards corporations even, it may truthfully be said that comity 
between the states, and common sensé business considérations, hâve 
practically given them unlimited permission to do business through- 
out the country; but this freedom should certainly not be abused to 
the extent of allowing them to defraud and cheat, and it may well be 
the jealous care and concern of the state Législatures that they do 
not do so. And in one sensé we think this evil has been fuUy pro- 
vided for. So far as we know, the states uniformly hâve criminal 
statutes against the procurement of money or things of value under 
misrepresentation, false prêteuses, and fraud, and the civil right of 
the victim of such to recover back the money or property so secured 
is universally upheld and enforced. In another sensé some of the 
states may hâve failed to meet their full moral obligation to the cit- 
izenship of the whole country, in that they bave indiscriminately grant- 
ed charters to corporations without safeguarding its citizenship and 
those of sister states from unsound, fraudulent, "wild-cat," and "fly- 
in-th&-night" organizations, forgetting perhaps the homely maxim that 
an "ounce of prévention is better than a pound of cure." The wis- 
dom of making thèse provisions' in advance, and as part of the con- 
ditions upon which the franchise is granted, and by the state granting 
it, is apparent, for that it cannot be gainsaid that if ail the 48 states 
of the Union attempt to enforce thèse after-incorporation provisions 
set forth in thèse "Blue Sky Laws," with ail their fines, penalties, and 
fee exactions, against ail legitimate and sound business corporations, 
because some states hâve recklessly chartered others that were unsound 
and conceived to cheat and defraud, business conditions throughout the 
country will be greatly afïected and injured. 

[2] We do not think it can be longer questioned that stocks, bonds, 
debentures, and other securities are subject-matters of Interstate com- 
merce. Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23; Brown v. Mary- 
land, 12 Wheat. 419, 6 L. Ed. 678; Chy Lung v. Freeman, 92 U. S. 
275, 23 L. Ed. 550; Railroad Co. v. Husen, 95 U. S. 465, 24 L. Ed. 
527 ; Telegraph Co. v. Telegraph Co., 96 U. S. 1, 24 L. Ed. 708 ; Tele- 
graph Co. v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 1126, 30 L. Ed. 
1187; Lottery Cases, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492; 
Book Co. V, Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 
L. R. A. (N. S.) 493, 18 Ann. Cas. 1103; West v. Kansas Co., 221 
U. S. 229, 31 Sup. Ct 564, 55 L. Ed. 716, 35 L. R. A. (N. S.) 1193; 
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Cook on Corp. (7th Ed.) vol. 2, § 486, p. 1364; A. & N. O. Trans. 
Co. V. Doyle (D. C.) 210 Fed. 173; Compton v. Allen (D. C.) 216 
Fed. 537. 

It foUows that we must reject the contention that this act can be 
interpreted to affect only corporations, and not individuals. On the 
contrary, we are driven to the conclusion that it distinctly seeks to 
abridge and deny the rights of citizens of the United States to buy 
and sell property in the state, thus depriving them of their property 
without due process of law; that it dénies them the equal protection 
of the laws; and that it imposes a restraipt and burden on interstate 
commerce contrary to the provisions of the Constitution of the United 
States. We do not deem it necessary to extend further discussion in 
support of this conclusion. The opinions in the lowa and Michigan 
cases are so clear, sound, and convincing as to not only command our 
admiration, but lead us to the conclusion that nothing more complète 
and effective can be added to them. 

The temporary injunction prayed for must be awarded. 

WOODS, Circuit Judge (dissenting). The question to be decided 
under this application for a temporary injunction is whether the en- 
forcement of the statute of West Virginia approved February 11, 1913, 
known as the "Blue Sky ha-Vf," will violate the rights of the plaintiffs 
under the Constitution of the United States. The plaintif! Howie 
Mining Company is an Arizona corporation with an authorized cap- 
ital in preferred stock of 300,000 shares and common stock of 1,700,- 
000 shares, ail of the par value of one dollar each. Its property con- 
sists of mining property in North Carolina alleged to be of great 
value, conveyed to the company by Smith H. Bracey in considération 
of the issue to him of ail the stock both common and preferred, ex- 
cept four shares. The plaintiff Bracey sold some of bis holdings to 
the other individual plaintiffs, with an undertaking on the part of 
Bracey and his wife to take the stock back at an advance of 10 per 
cent., if so requested at the end of a year. Bracey and thèse purchas- 
ers from him having offered stock of the company for sale in West 
Virginia, prosecutions were commenced and others theatened against 
them under the statute making a criminal offense the offering for 
sale of such stock without having filed a statement of its affairs with 
the State Auditor as required by the statute, and without having ob- 
tained from him the certificate provtded for by section 5 of the act, 
to the effeçt that the company is solvent, that its articles of incorpora- 
tion or association, its constitution and by-laws, its proposed plan of 
business, and proposed contract or securities contain and provide for 
a fair, just, and équitable plan for the transaction of business, and in 
his judgment promises a fair return on the stocks, bonds, debentures, 
and other securities by it offered for sale. 

Thereupon this action was brought to enjoin the prosecution on the 
groufid that the statute is unconstitutional for thèse reasons : 

(1) By its enforcement the plaintiffs and others in like situation 
will be deprived of liberty and property without due process of law. 

(2) The attempt is made to confer on the auditor législative power. 



BBACBT V. DAKST 497 

(3) The attempt îs made to conf er on the auditor both législative and 
judicial powers in violation of the Constitution of West Virginia. 

(4) It dénies to the plaintiffs and other citizens the equal protection 
of the laws. 

(5) It materially and directly burdens interstate commerce. 

The force of thèse objections dépends chiefly on the construction 
of the statute. If it means that no corporation, copartnership, or in- 
dividual, a citizen of West Virginia or other state, can give his or its 
note or other obligation or sell any security he or it may hâve ac- 
quired in the course of business, without a certificate of solvency, of 
fair transaction of business, and promise of a f air return on the paper, 
it v^^ould be so obviously subversive of the right to acquire and sell 
property that its validity would hardly be asserted in any court. In- 
deed, nothing but language which admitted of no other construction 
should induce a court to impute to the Législature the intention to do 
a thing so arbitrary and unreasonable. When the language of this 
statute is considered in view of the evil which the Législature intended 
to prevent, I think the objections to it will fail. The principle that 
courts must reject construction of a statute, which would make it 
inconsistent with the Constitution if consistency with the Constitu- 
tion can be found in any other reasonable construction, applies with 
especial force in the considération of statutes which are intended to 
protect the public f rom prévalent frauds or to remedy evil conditions 
afïecting the public. Courts must also recognize in such an issue 
the civic aspiration of enlightened people of our land, as it is expressed 
in législative action by providing laws which will protect the com- 
munity by holding back the evil-minded from crime, rather than by 
mère provision for punishment after its commission. The laudable 
désire and effort to this end has resulted in the enactment of many 
laws which seem to be novel in their scope. But novelty does not 
argue unconstitutionality. The power of the courts to déclare such 
statutes invalid should be exercised with great caution, and the pre- 
sumption is always in favor of the validity of the régulations tliey 
prescribe. They should not be declared void unless they clearly go 
beyond the evil to be remedied and so constitute a clear invasion 
of the rights of the citizen. What business is effeeted with a public 
interest, and therefore the proper subject of police régulation, is pri- 
marily a matter for législative détermination. Giozza v Tiernan, 148 
U. S. 657, 13 Sup. Ct. 721, 37 L. Ed. 599, Rippey v. Texas, 193 U. 
S. 504, 24 Sup. Ct. 516, 48 L. Ed. 767. 

The statute hère involved was intended to prevent, or at least check, 
one of the most generally recognized and harmful evils of économie life. 
With increasing facilities of communication ail sorts of fraudulent 
and visionary schemes are imposed on the public by selling stocks, 
bonds, and other papers, in form of securities, calling for returns on 
the investment. Nothing seems plainer than the right of the Légis- 
lature under the police power to provide by statute a reasonable method 
of having thèse schemes examined into by some public authority and 
requiring those who would sell to the public securities based on them 
to make a showing of good faith, solvency, and a reasonable chance 
218 F.— 32 
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of retiim on the investment. This I think is ail that the Législature 
of West Virginia has undertaken to do. The validity of similar 
législation has been so often sustained that citation of authority seems 
hardly necessary. On the same principle rests the régulation of rail- 
roads by commissions, the inspection of méat, the condemnation .of 
impure food, examination and inspection of cattle and fertilizers, ex- 
amination and régulation of insurance companies and their contracts, 
the inspection and régulation of niarkets and mines, and the régu- 
lation of the business of labor agents, and of certain classes of banks. 
The police power of a state extends to ail régulations of its internai 
commerce designed to promote the public convenience or to prevent 
imposition or f raud, as well as those designed to promote public health, 
public morals, or public safety; and this, too, though the régulations 
described may incidentally affect interstate commerce provided Con- 
gress has not acted in the particular matter. Savage v. Jones, State 
Chemist of State of Indiana, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. 
Ed. 1182; Lemieux v. Young, Trustée, 211 U. S. 489, 29 Sup. Ct. 174, 
53 L. Ed. 295 ; Booth v. Illinois, 184 U. S. 425, 22 Sup. Ct. 425, 46 
L. Ed. 623; Chicago, etc., Ry. Co. v. Drainage Commissioners, 200 
U. S. 562, 26 Sup. Ct. 341, 50 L. Ed. 596, 4 Ann. Cas. 1175; Wil- 
mington Star Mining Co. v. Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 
51 L. Ed. 708; Bacon v. Walker, 204 U. S. 311, 27 Sup. Ct. 289, 51 
L. Ed. 499; WilHams v. Fears, 179 U. S. 270, 21 Sup. Ct. 128, 45 
L. Ed. 186; Broadnax v. State of Missouri, 219 U. S. 285, 31 Sup. 
Ct. 238, 55 L. Ed. 2Ï9; Natal v. Louisiana, 139 U. S. 621, 11 Sup. 
Ct. 636, 35 L. Ed. 288; Slaughter House Cases, 16 Wall. 36, 21 L. 
Ed. 394; Assaria State Bank v. Dolley, 219 U. S. 121, 31 Sup. Ct. 
189, 55 L. Ed. 123; Savage v. Jones, 225 U. S. 501", 32 Sup. Ct. 
715, 56 L. Ed. 1182; Simpson v. Kennedy, 230 U. S. 352, 33 Sup. Ct. 
729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151. In Patapsco Guano 
Co.'v. North Carolina, 171 U. S. 345, 18 Sup. Ct. 862, 43 L. Ed. 191, 
the court says: 

"Where the subject Is of wlde Importance to the communlty, the consé- 
quences of fraudulent practlces generally injurions, and the suppression of 
such frauds matter of public concern, It is withln the protective power of 
the state to Intervene.'" 

The statute is to be analyzed and tested by thèse principles. 
The first section provides; 

"Every corporation, every copartnershlp, every company, every Indivldual 
and every association • • * organized in this state, whether Incorporated 
or unincorporated, whlch sell or negotiate for the sale of any stocks, bonds, 
debentures or other securitles of any klnd or character other than the bonds 
of the United States, or of some county, district or munlcipality of the state 
of West Virginia, and notes secured by mortgage on real estate located in 
this state, * * • shall be known for the nurpose of this act as a do- 
mestlc investment company. Every such investment company organized in 
any other state * * * shall be known for the puj-pose of this act, as 
foreign Investment company." 

Section 2 requires that before offering. or attempting to sell any 
stocks, bonds, debentures, or other securities of any kind or charac- 
ter, other than those specifically exempted in section 1 of this act, to 
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any person or persons, or transacting any business in thîs state, the 
investment company shall file a statement of its condition and afïairs 
with the auditor of the state. 

Section 5 provides: 

"It shall be the duty of the auditor to examine the statement and docu- 
ments so filed, and if said auditor shall deem it advisable he shall hâve made 
a detaUed examination of such investment company's affalrs, which examina- 
tion shall be made under the supervision of said auditor, and such examina- 
tion shall be at the expense of such investment company, as hereinafter pro- 
vided. And if the said auditor, upon his investigation, flnds that such 
investment company is solvent, that its articles of incorporation or associa- 
tion, its constitution and by-laws, its proposed plan of business and proposed 
contract or securities contain and provide for a fair, just and équitable plan 
for the transaction of business, and in his judgment promises a fair return 
on the stocks, bonds, debentnres and other securities by it offered for sale, 
said auditor shall issue to such investment company a statement recitlng that 
such company has complied with the provisions of this act; that detailed 
Information in regard to the company and its securities Is on Aie in the 
auditor's ofiBce for public Inspection and information; that such investment 
company is permltted to do business In this state ; and such statement shall 
also recite in bold type that such auditor in no wise recommends the securi- 
ties to be offered for sale by such investment or security company." 

It is then provided that if the auditor shall make an adverse find^ 
ing on the matters of solvency, fairness, or the plan of business and 
the promise of a fair return on the stocks, etc., it shall be unlawful 
for the investment company to do business in the state until it makes 
such changes as shall satisfy the auditor that it meets the requirement 
of the law. The act then provides a penalty against — 

"any person or persons, agent or agents, who shall sell or attempt to sell, or 
who shall offer for sale in this state any of the stocks, bonds, debentures or 
any other securities of any investment company, domestic or foreign, which 
has not obtained the statement provided for in section five, or the stocks, 
bonds or other securities of other concerns by it offered for sale, who hâve 
not complied with the provisions of this act, or any Investment company, 
domestic or foreign, which shall do any business, or offer or attempt to do 
any business," without complying with its requirements. 

In the first place, it seems quite clear that the statute is limited in 
its application to corporations, and to individuals acting in concert by 
organization — that is, by making a whole of interdependent parts — 
and was not intended to apply to a single individual conducting his 
own business. This is apparent from the use of the limiting adjective 
"organized," used in the first section of the act. Neither the absurd- 
ity of calling a single individual a company, nor the impossible thing 
of legislating against his doing acts when "organized," could hâve 
been intended. Not only do the words of the first section exclude the 
individual, but the text of the entire statute indicates an intention to 
apply and limit the législation to business organizations or combina- 
tions of a number of persons. By sections 3 and 5 the application of 
the law is clearly limited to those who are associated together under 
some sort of articles or agreement of association. It is true that the 
first section of the statute in designating those to be subject to its 
provisions uses the singular "individual" ; but under the well-known 
rule the court should hold the plural to hâve been intended when that 
construction is required by the context as in this instance, and especial- 
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iy where it will aid in sustaining the validity of the statute. People 
V. Aurora, 84 111. 157; Ellis v. Whitlock, 10 Mo. 781. 

It is next to be observed that the statute does not restrict the bor- 
rowing of money or even relate to the borrowing or lending of money, 
hut régulâtes, for the protection of the public, the business of those 
organized combinations of individuals "which sell or negotiate for the 
sale of any stocks, bonds, debentures, or other securities." It is vital 
to consider that this language cannot be construed to fetter a corpora- 
tion, or partnership, or other association of individuals engaged in other 
business by f orbidding it to sell a security acquired in the regular course 
of such other business; on the contrary, by its meaning appearing 
f rom the context, it limits -the organizations or combinations to which 
it applies to those which sell or negotiate securities as the whole or 
a constituent part of their business either as a temporary measure or 
as a permanent enterprise. Thus construed, the statute meets a very 
important public purpose, without undue restraint of personal liberty. 
Frauds or impositions in the sale of securities are not usually efifected 
by sale to the public of the obligation of a single individual. Usually 
an organization is efïected of two or more persons under an organiza- 
tion name to give the appearance of greater responsibility and to make 
such responsibility more illusory. When the whole or a constituent 
part of the business either as a temporary measure or a permanent 
enterprise is to raise money by the sale of the securities of such an 
organization to the public — ^that is, to any one who will buy, I am 
unable to find any ground for holding that the state may not in the 
exercise of its police power provide for such examination into the 
business of the organization as is reasonably necessary to protect its 
-citizens against imposition. The case on this point comes distinctly 
within the scope of the police power as defined and illustrated in the 
décisions of the Suprême Court of the United States above cited. 

It is argued, however, that the powers conferred on the auditor are 
so broad and vague as to be arbitrary, in that they require him to re- 
fuse a license or certificate unless he finds that the investment Com- 
pany (1) is solvent, (2) that its plan of business and proposed con- 
tracts or securities contain and provide for a fair, just, and équitable 
plan for the transaction of business, and (3) in his judgment prom- 
ises a fair return on the securities by it oflfered for sale. Received 
standards of solvency, of faimess, of the prospect of fair returns on 
investment are sufficiently definite for a conclusion to be reached with 
reasonable certainty, af ter investigation, that a business enterprise falls 
above or below them ; and theref ore reaching such a conclusion af ter 
investigation does not dénote the exercise of arbitrary power. Cer- 
tainly no objection can be made to the ascertainment of solvency, for 
that is now intrusted by law, without objection, to public officiais in 
the examination of banks and other institutions. It is true that no 
exact standard of what is a fair plan of business and what is a prom- 
ise or prospect of a fair return on a bond or other security can be 
laid down with accuracy. But in many ways the affairs of men dé- 
pend on the ascertainment by public authority of fair valuation, fair 
sale, fair value, fair return on investment. Such ascertainment is re- 
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quired în passing on rates and management of railroads and other 
public service corporations by commissions; in deciding on the suffi- 
ciency of sanitation and fire protection, and on the ntness of men to 
practice medicine and other professions ; and in passing on many other 
matters in which the public has a spécial concern. Indeed, the neces- 
sity and legality of intrusting to men the power and duty to ascertain 
and détermine what is reasonable or fair between citizens or between 
the citizen and the public enters of necessity into the whole fabric 
of the law, not only in its judicial, but in its executive and législative 
department. 

The distinction between this power to détermine the fairness or 
reasonableness of a matter or the fitness of a person which may be 
conferred, and mère arbitrary power which cannot be conferred, is set 
out and illustrated in Yick Wo v. Hopkins, Sheriff, 118 U. S. 356, 6 
Sup. Ct. 1064, 30 L. Ed. 220, and numerous other cases. 

In Gundling v. Chicago, 177 U. S. 183, 20 Sup. Ct. 633, 44 L. Ed. 
725, the court says : 

"Régulations respectlng the pursult of a lawful trade or business are of 
very fréquent occurrence in the varions citles of the country. and what such 
régulations shall be and to what partlcular trade, business, or occupation they 
shall apply, are questions for the state to détermine, and their détermination 
cornes wlthin the proper exercise of the police power by the state, and unless 
the régulations are so utterly unreasonable and extravagant in their nature 
and purpose that the property and Personal rights of the citizen are unneces- 
sarily, and in a manner wholly arbitrary, interfered with, or destroyed 
without due proeess of law, they do not extend beyond the power of the 
etate to pass, and they form no subject for Fédéral interférence." 

It is no objection to the discretionary power conferred on the audi- 
tor that he may exercise it arbitrarily ; for the presumption is that he 
will not, and the citizen is protected from arbitrary action by the ju- 
dicial power. Chicago v. Wellman, 143 U. S. 339, 12 Sup. Ct. 400, 36 
L. Ed. 176. 

Discussion of the position that the statute undertakes to confer on 
the auditor législative and judicial power is unnecessary, since the point 
was recently decided against the contention of the plaintiff in Manu- 
facturers' Light & Heat Co. et al. v. Lee Ott et al., Public Service 
Commission of West Virginia (D. C.) 215 Fed. 940, on the authority 
of Interstate Commerce Commission v. Goodrich Transit Co., 224 U. 
S. 194, 32 Sup. Ct. 436, 56 L. Ed. 729. 

The statute only indirectly affects Interstate commerce in the cor- 
rection of an evil upon which Congress has not legislated. It relates to 
commercial transactions within the state, and places the citizens of 
other States on an equal footing with the citizens of West Virginia. It 
is not therefore a régulation of interstate commerce within the exclu- 
sive power of Congress. Minnesota Rate Case, 230 U. S. 352, 33 Sup. 
Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151; Brimmer v. Reb- 
man, 130 U. S. 78, 11 Sup. Ct. 213, 35 L. Ed. 862. 

The plaintiffs hâve no ground to complain that the statute exempts 
state and national banks, surety or guaranty companie's, trust compa- 
nies, duly authorized insurance companies, real estate mortgage com- 
panies, dealing exclusively in real estate mortgage notes, building and 
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loan associations, and corporations not organized for profit. The clas- 
sification was not arbitrary and was within the power of the Législa- 
ture. Engel V. O'Malley, 219 U. S. 128, 31 Sup. Ct. 190, 55 h. Ed. 
128; Broadnax v. State of Missouri, 219 U. S. 285, 31 Sup. Ct. 238, 
55 L. Ed. 219. 

In Compton v. Allen, Circuit Judge Smith and District Judges Mc- 
Pherson and Pollock decided on July 6, 191.4, a statute of lowa, similar 
in terms to be unconstitutional ; and the same resuit was reached in 
Alabama & N. O. T. Co. et al. v. Doyle (D. C.) 210 Fed. 173, as to a 
statute of the state of Michigan. The statutes as construed in thèse 
opinions are more restrictive of the sale of securities than we find the 
West Virginia statutes to be. On the other hand, the Suprême Court 
of Florida, in Ex parte Taylor, decided June, 1914, has held a similar 
statute constitutional. No case has been found which passes upon a 
statute precisely like that hère involved. Section 4 of the act must be 
declared unconstitutional, in that it imposes a burden on the individual 
citizens of other states not imposed on citizens of West Virginia by 
requiring them to file an irrévocable consent that an action may be 
commenced against them by service of process on the state auditor. 
This deprives the citizens of the state of West Virginia and dénies to 
them the equal protection of the laws. Guy v. Baltimore, 100 U. S. 
434, 25 L. Ed. 743. But the élimination of this section does not ma- 
terially affect the remainder of the statute and does not destroy the 
validity of its other provisions. 

In my opinion the statute should be held constitutional and the in- 
junction refused. If the plaintiffs do not fall within the terms of the 
statute, the fact may be proved in their défense to the indictment ; but 
it is not available in an action to enjoin the enforcement of the statute 
as a nuHity. Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535 ; Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 207, 23 
Sup. Ct. 498, 47 L. Ed. 778. 



UNITED STATES v. KBYSTONE WATCH CASE CO. et al. 

(District Court, E. D, Pennsylvania. January 2, 1915.) 

No. 7T3. 

1. Monopolies (§ 12*) — Anti-Tetjst Act — "Eesteaint of Tbadk" Pbohibited. 
To fall within the prohibition of Sherman Anti-Trust Act July 2, 1890, 
c. 647, §i 1, 2, 26 Stat. 209 (Comp. St. 1913, §§ 8820, 8821), it is neeessary 
that the "restraint of trade," wliich it is the purpose of both sections to 
prevent, should be direct, and not merely ineidental, and should also be un- 
due or unreasonable. If it be both direct and undue, no disguise will save 
it ; but the courts will search for the substance and the actual efïect of 
the transaction, and will grant the needful relief. 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dig. § 10; Dec. 
Dig. § 12.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Eestraint of Trade.] 

*For other eesea see same topio à S nvmbeb tu Bec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Monopolies (§ 14*) — Anti-Tbust Act— Action Constitiiting "Restbaint 
op Teade." 

The mère fact that a manufacturing corporation has largely Increased 
Its business, either by enlarging its plants or purchasing the plants and 
business of other concerns, if they are acquired openly and by proper 
methods, does not efCect an undue "restraint of trade," within the pieaning 
of Sherman Anti-Trust Act, §§ 1, 2, where the volume of production is 
not lessened, but increased, prlces are not inflated, and the power given 
by the volume of business is not improperly used to injure either com- 
petitors or the public. 

[Ed. Note. — For other cases, sçe Monopolies, Cent. Dig. § 11 ; Dec. Dig. 
S 14.»] 

5. MoNOPOLiES (§ 17*) — Anti-Teust Act — Acts Constitutino Resteaxnt of 

Tbade. 

Défendant, the Keystone Watch Case Company, acquired the plants, 
business, and good will of several manufacturers of flUed watch cases 
and also of two or three manufacturers of watch movements. AU of the 
plants se purchased were continued In opération and their production in- 
creased. After it had acquired and was operating such plants, its board 
of directors adopted, and it issued to a large number of the prominent 
jobbers and wholesale dealers in the United States, a circular in which 
it stated its intention to thereafter sell its products only to those dealers 
who voluntarily conformed to its wishes, whlch were (1) that certain of 
Its cases and watches, which were not patented, should be resold only at 
such priées as it should fix, and (2) that dealers to whom it sold the same 
should not deal in any cases except those made by it. It then proceeded 
to strictly enforce such policy, to which some of the Jobbers conformed, 
while those who refused were eut ofC from purchasing the Keystone prod- 
ucts, which constltuted perhaps 50 per cent of those in the market. Held, 
that while, up to that time, there was nothing unlawful in its acts, the 
adoption and enforcement of such policy operated as a direct and unlaw- 
ful restraint upon interstate trade, in violation of Sherman Anti-Trust 
Act, §§ 1, 2. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
§ lî.*] 

4. Monopolies (§ 17*) — Anti-Tbust Act — Unlawfdl Bestbaint of Trade. 

Défendant made a watch movement known as the "Howard," which was 
a high grade watch, material parts of which were covered by valid patents. 
Défendant made direct agreements with the jobbers to whom it sold the 
watch, flxing the price at which they might sell to retailers, and also by a 
mère notice on the boxes in which the watch was sold to retailers at- 
tempted to flx the prlce at which they should sell. HeM, that the agree- 
ment with the jobbers was within its rights under the patent law, but 
that when it sold to the Jobber it had fuUy exercised its rlght, and its no- 
tice to subséquent purchasers was an unlawful restraint of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. $ 13 ; Dec. Dig. 
§ 17.*] 

6. Monopolies (§ 12*) — Unlawful Eesteaint of Tbade — Standaed fob De- 

tebmining. 

Whether a combination or course of action is unlawful, as likely to ef- 
fect an unreasonable restraint of trade, where those engaged in it hâve 
made no déclaration of its purpose, must be determined in the light of 
past expérience and observation; but if, at the time the question is sub- 
mitted for décision, it has already been in eflfect for a sufflcient length 
of time, the question may better be determined by the effect it has actually 
produced. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

*For other cases see same topic & i mruBBB In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 



504 218 FEDERAL REPORTER 

6. Monopolies (§ 12*) — Unlawful Restbaint of Tbade — Standard for De- 

teemining. 

While a large Increase in the business of a manufacturer necessarlly 
results in a restraint of the trade of competitors, the business Is not lor 
that reason, nor because of its slze alone, to be condemned as unlawful; 
but, it Is unlawful, as an unreasonable restraint, If the growth has been 
accomplished by fraudulent, unfalr, or oppressive methods agalnst com- 
petitors, by arbltrarily flxing or maintaining priées, by limiting production 
or otherwise, by deteriorattag the quality of the article produced for the 
same price, or by arbltrarily reducing the wages of workmen or the priée 
of raw materlal. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 10; Dec. Dig. 
§ 12.*] 

7. Monopolies (§ 12*) — Anti-Tkust Act — Kbstbaint of "Teade." 

The prohibition agalnst restraint of "trade," embodied In Sherman Anti- 
Trust Act, §§ 1, 2, is dlrected to the business of buylng or seUing for gain, 
whenever the transaction forma a part of commerce among the states or 
with foreign countries. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
112.* 

For other définitions, see Words and Phrases, EHrst and Second Séries, 
Trade.] 

8. MoNopoLiES (i 12*) — Anti-Trust Act — Restraint of Tkade — "Re- 

strained." 

Trade may be "restrained," withln the meanlng of Sherman Anti-Trust 
Act, §§ 1, 2, by being hindered, obstructed, or destroyed. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 10 ; Dec. Dig. 
S 12.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Restraint of Trade.] 

9. MoNopoLiES (§ 12*) — Définition — Anti-Trust Act. 

The usual meanlng of "monopoly" is the acquisition of somethlng for 
one's self, and while the word is used most appropriately when the whole 
of a glven trade is aequlred, the terms of Sherman Anti-Trust Act, § 2, 
make It applicable to monopolization of a part of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 10 ; Dec. Dig. 
i 12.* 

For other définitions, see Words and Phrases, Fîrst and Second Séries, 
Monopoly.] 

In Equity. Suit by the United States against the Keystone Watch 
Case Company and others. Decree for the United States. 

Thomas Watt Gregory, Atty, Gen., and Thurlow M. Gordon and 
Wm. T. Chantland, Sp. Asst. Attys. Gen., ail of Washington, D. C, 
for the United States. 

Peter B. Olney, George Carlton Comstock, and Harold T. Edwards, 
ail of New York City, and Hyneman & Bartlett and John G. Johnson, 
ail of Philadelphia, Pa., for défendants. 

Before BUFFINGTON, HUNT, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. In December, 1911, the Unit- 
ed States filed a pétition, or bill in equity, against the Keystone Watch 
Case Company of Fennsylvania and seven individuals, officers and 
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directors of the company, charging them with violating the Anti-Trust 
Act of 1890. The generic charge is that the défendants — 

" * * ♦ hâve heretofore made — and the business of said corporation de- 
fendant Is conducted under and in pursuance of — certain contracts, combina- 
tions, and conspiracies, in restraint of the trade and commerce among the 
States and with foreign countries in fllled watch cases and in a watch known 
as the Howard watch, and are attempting to monopolize the said trade and 
commerce in filled watch cases and said watch, and hâve monopolized a part 
thereof." 

The bill then goes on to state: 

"The watch Industry in the United States Is divided Into two parts, to 
wit, the watch case industry and the watch movement industry. Of ail watch 
cases manufactured and sold, more than 90 per cent, are filled watch cases ; 
that is, cases made of a base métal surfaced with gold of a varying quaatity 
and degree of purity, the number of solid gold and silver cases being com- 
paratlvely so small as to constitute a negligible quantity In the market. 
Hereinafter, when watch case industry or trade is mentioned, it is the fllled 
watch case industry or trade to whlch référence is had. 

"Originally there were engaged in the manufacture of filled watch cases 
in the United States, and in the Interstate and foreign trade and commerce 
therein, a number of separate and Independent firms and corporations, no one 
of which possessed such a per cent, of the industry and trade as to enable 
It to exercise a dominating influence over the same, and each of whom was 
engaged in compétition with ail the others. This condition of the industry 
and trade continued until about the year 1899." 

Taking up the situation at this point, the govemment makes certain 
spécifie averments, of which one group relates to the period from 1899 
to 1903; another, to the period from 1903 to 1910; and a third, to 
the period from 1910 to the time of filing the bill. In our view of the 
case, a division into 2 periods will be sufficient — the first, bef ore 1903 ; 
and the second, from the beginning of that year onward. But, before 
turning to the facts, we may state briefly the rules that hâve been laid 
downby the Suprême Court to govern controversies under the act of 
1890. 

The first and second sections of the act are as follows : 

"1. Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several states or 
with foreign nations, is hereby declared to be illégal. Every person who shall 
make any such contract, or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall be 
punished by fine not exceeding five thousand dollars, or by imprisoument not 
exceeding one year, or by both said punlshments, in the discrétion of the 
court. 

"2. Every person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons to monopolize, any part of 
the trade or commerce among the several states or with foreign nations, shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by fine not exceeding five thousand dollars, or by imprisonment not 
exceeding one year, or by both said punlshments, in the discrétion of the 
court." 

The scope of thèse sections has been determined bv the Suprême 
Court in the Standard Oil Case, 221 U. S. 1, 31 Sup. Ct!! 502, 55 !.. Ed. 
619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. It will be suffi- 
cient to quote the following passage from the opinion: 
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"As to the flrst section, the words to be Interpreted are: 

" 'Bvery contract, eomblnatlon in the form of trust or otherwlse, or con- 
splracy, in restraint of trade or commerce, • * * is hereby declared tO' 
be illégal.' 

"As there is no room for dispute that the statute was intended to formulate 
a rule for the régulation of Interstate and forelgn commerce, the question is: 
What was the rule which it adopted? 

"In ylew of the common law and the law in this country as to restraint 
of trade, which we hâve revlewed, and the illumlnating efCect whlch that 
hlstory must hâve under the rule to whlch we hâve referred, we thlnk it 
results: 

"(a) That the context manifests that the statute was drawn In the light 
of the existing practlcal conception of the law of restraint of trade, because 
it groups as withln that class, not only contracts which were In restraint of 
trade In the subjective sensé, but ail contracts or acts which theoretically 
were attempts to monopolize, yet which in practice had come to be consldered 
as in restraint of trade in a broad sensé. 

"(b) That, in view of the many new forms of contracts and combinations 
whlch were being evolved from existing économie conditions, it was deemed 
essential by an all-embraclng enumeration to make sure that no form of 
contract or eomblnatlon, by which an undue restraint of Interstate or foreign 
commerce was brought about, could save such restraint from condemnatlon. 
The statute under thls view evidenced the intent, not to restrain the rlght to 
make and enforce contracts, whether resulting from eomblnatlon or other- 
wlse, whlch did not unduly restrain Interstate or forelgn commerce, but to 
protect that commerce from being restrained by methods, whether old or 
new, which would constitute an interférence that is an undue restraint. 

"(c) And as the contracts or acts embraced in the provision were not 
expressly deflned, since the enumeration addressed itself simply to classes of 
acts — those classes being broad enough to embraee every conceivable con- 
tract or eomblnatlon whlch could be made concerning trade or commerce or 
the subjects of such commerce — and thus caused any act done by any of the 
enumerated niethods anywhere in the whole fleld of human activity to be 
illégal if in restraint of trade, it inevitably follows that the provision neces- 
sarily called for the exercise of judgment which required that some standard 
should be resorted to for the purpose of determlning whether the prohibitions 
contained in the statute had or had not in any glven case been vlolated. 
Thus, not specifylng, but indubitably contemplating and requirlng, a standard, 
it follows that It was Intended that the standard of reason, which had been 
applied at the common law and in this country in dealing with subjects of 
the character embraced by the statute, was Intended to be the measure used 
for the purpose of determlning whether in a glven case a particular act had 
or had not brought about the wrong against which the statute provlded. 

"And a considération of the text of the second section serves to establish 
that It was intended to supplément the flrst, and to make sure that by no 
possible guise could the public policy embodied In the flrst section be 
frustrated or evaded. The prohibitions of the second embraee ' * • • 
every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons to monopoUze, any part of the 
trade or commerce among the several States or with foreign nations. 
* • * > 

"By référence to the terms of section 8 it Is certain that the Word 'person' 
clearly implles a corporation as well as an Indlvidual. 

"The commerce referred to by the words 'any part,' construed in the light 
of the manifest purpose of the statute, has both a geographical and a dis- 
tributive slgnificance ; that is, It includes any portion of the United States, 
and any one of the classes of things forming a part of Interstate or foreign 
commerce. 

"Undoubtedly, the words 'to monopolize' and 'monopolize' as used in the 
section reach every act bringing about the prohibited results. The ambigulty. 
If any, is involved in determlning what is intended by 'monopolize.' But 
thls ambigulty is readlly dlspelled in the light of the previous hlstory of the 
law of restraint of trade to whlch we hâve referred, and the indication which 
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It gives of the praetical évolution by whlch monopoly and the acts which 
produce the same resuit as monopoly — that Is, an undue restraint of the 
course of trade — ail came to be spoken of as, and to be indeed synonymous 
with, restraint of trade. In other words, havlng by the flrst section forbidden 
ail means of monopolizing trade — that Is, unduly restrainipg it by means of 
every contract, combination, etc. — the second section seeks, if possible, to 
make the prohibitions of the act ail the more complète and perfect by em- 
bracing ail attempts to reach the end prohibited by the flrst section ; that is, 
restraints of trade, by any attempt to monopolize, or monopolization thereof, 
even although the acts by which such results are attempted to be brought 
about, or are brought about, be not embraced within the gênerai enumeration 
of the flrst section. And, of course, when the second section is thus harmon- 
ized wlth and made, as it was intended to be, the complément of the flrst, 
it becomes obvions that the criterion to be resorted to in any given case for 
the purpose of ascertaining whether violations of the section hâve been com- 
Eltted is the rule of reason, guided by the established law and by the plain 
duty to enforce the prohibitions of the act and thus the public policy which 
its restrictions were obviously enacted to subserve. And it is worthy of 
observation, as we hâve previously remarked concerning the common law, 
that although the statute by the comprehenslveness of the enumerations em- 
bodied in both the flrst and second sections makes it certain that its purpose 
was to prevent undue restraints of every kind or nature, nevertheless by the 
omission of any direct prohibition against monopoly in the concrète It 
Indlcates a consciousness that the freedom of the indlvidual right to contract, 
when not unduly or Improperly exercised, was the most efficient means for the 
prévention of monopoly, since the opération of the centrifugal and centripetal 
forces resulting from the right to freely contract was the means by which 
monopoly would be inevitably prevented, If no extraneous or sovereign power 
Imposed it, and no right to make unlawful contracts having a monopolistic 
tendency were permitted. In other words, that freedom to contract was the 
essence of freedom from undue restraint on the right to contract." 

[1] To fall within the prohibitions of the statute it is necessary that 
the unlawful restraint of trade — and this is not always the same thing 
as the mère restraint of compétition — should be direct, and not merely 
incidental, and should also be undue or unreasonable. If it be both 
direct and undue, no disguise will save it; courts will search for the 
substance and the actual effect of the transaction, and, if trade be 
unlawfully restrained thereby, will grant the needful relief. There 
are many methods by which trade may be unduly restrained, and 
among thèse are contracts or combinations to fix and maintain priées, 
or to boycott the goods of a manufacturer or other dealer. We con- 
fine our attention to thèse two violations of the act, because the prés- 
ent controversy turns essentially upon the facts relating to thèse sub- 
jects. And we need not discuss the law further, since there is no dis- 
pute concerning the accuracy of the foregoing statements, but may 
turn at once to the relevant facts. 

As might be expected in a record so voluminous, the évidence, 
whether oral or in writing, is not always either relevant or compétent; 
but we shall not discuss it in détail, contenting ourselves with finding 
such of the ultimate facts as seem to be necessary. They are as fol- 
lows: 

The présent Keystone Company is the second of that name, both 
of them being Pennsylvania corporations. The first was organized in 
1886, and was the successor of several Philadelphia manu facturer s, be- 
ginning with James Boss, the inventor of the filled or rolled-plate 
casC; and comprising also John Stukert, Hagstoz & Thorpe, and C. 
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N. Thorpe & Co. Thèse firms and their corporate successor maii- 
ufactured superior cases and acquired an excellent réputation in the 
trade. Owing to the death of certain persons that had been inter- 
ested in the busiiiess, and to the conséquent need of providing for the 
demands of their estâtes, some new fînancial arrangements seemed 
to be désirable. At the same time an association known as the T. Zur- 
brugg Company was manufacturing an inferior grade of watch cases 
at Riverside, N. ]., and some of the persons interested in that associa- 
tion had certain financial connections with the two estâtes just re- 
ferred to. (A year or two before, the Zurbrugg Company had bought 
a small business, owned by J. Muhr & Bro. of Philadelphia, and had 
combined it with their own.) It was believed by the old Keystone 
Company and by the Zurbrugg Company that a union of the two en- 
terprises would be mutually advantageous, so that both grades of 
cases might be made under one management. Accordingly, a new 
Company — the présent défendant — was incorporated, and this com- 
pany bought outright the title to the plant, business, and good will of 
the old corporation and of the Zurbrugg Company. The persons in- 
terested in thèse two enterprises received either cash or stock in the 
new Company at their option. This transaction took place in July, 
1899. 

In the following August the Philadelphia Watch Case Company 
was organized for the purpose of selling the product of the Riverside 
plant. AU of its capital stock was owned by the Keystone Company. 
As already stated, this product was inferior in grade, and a separate 
sale thereof seemed advisable, in order to avoid confusing the cases 
made in the two plants respectively. 

Early in 1900 the capital stock of the New York Standard Watch 
Company, a New Jersey corporation with a plant at Jersey City, was 
in the market. This company did not manufacture cases, its only prod- 
uct being inexpensive movements. The Keystone Company purchased 
for cash the capital stock of the Standard Company, the object being 
to supply the demand for cheap completed watches. The Keystone 
Company had found some difficulty in selling its cheaper watch cases 
because of the lack of cheap movements to go with them, the move- 
ments manufactured by the principal movement companies being rel- 
atively too expensive. The separate corporate organization of the 
Standard Company was continued, and the size and the product of the 
plant were increased. 

Early in January, 1901, the Philadelphia firm of Bâtes & Bacon, a 
small manufacturer of cases, sold ail its property to the Keystone Com- 
pany, the machinery at cost, and the finished product at selling priées. 

In the same month, a small movement business at Waltham, Mass., 
owned by the United States Watch Company, offered to sell out to 
the Keystone Company, and in June, or thereabouts, the sale was made. 
The object of the purchaser was to manufacture medium-priced move- 
ments at Waltham, and for this purpose additional capital was fur- 
nished, and the plant and facilities were enlarged. A New Jersey cor- 
poration by the same name — United States Watch Company — with an 
authorized capital of $1,000,000 was organized, and operated the Walt- 
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ham plant for about two years, manufacturing medium-priced move- 
nients only. The business, however, was not successful. 

In January, 1903, the watch movement business of the E. Howard 
Clock Company was offered for sale by a receiver. This company had 
formerly manufactured an excellent and favorably known movement, 
but for several years the business had been discontinued. Seeing an 
opportunity to use the réputation of the Howard movement to aid the 
United States Watch Company's business at Waltham, the Keystone 
Company bought the good will, machinery, and trade-marks of the 
Clock Company, so far as they related to watches and watch move- 
ments, and moved everything to Waltham. The United States Watch 
Company was thereupon abandoned, and a new company was organ- 
ized under thê laws of New Jersey, called the E. Howard Watch Com- 
pany — ail of its stock being owned by the Keystone Company — and 
the Howard Company took over the United States Company's plant, 
and bas since been m.anufacturing fine and expensive movements at 
Waltham. The watch movements formerly manufactured by the E. 
Howard Clock Company had in no way competed with the product 
of the Keystone Company, whose movements were neither high-grade 
nor expensive. 

In December, 1902, the common stock (4,000 shares) of the Crescent 
Watch Case Company of Newârk, N. J., was ofïered to the Keystone 
Company, and was purchased in the following February, being paid 
for partly in cash and équivalent obligations, and partly (one-fourth) 
in the common stock of the Keystone Company. (Later, in 1906, the 
preferred stock of the Crescent was also bought by the Keystone Com- 
pany for cash.) The reasons for the purchase were thèse : The Cres- 
cent cases and the m.ovements of the well-known Waltham Watch 
Company (not the United States Company referred to above) had both 
been handled by one firm, who acted as the exclusive selling agent for 
each, so that the sale of Keystone cases to be used with the move- 
ments of the Waltham Watch Company was interfered with, and the 
sale of Crescent cases to be used with other than Waltham move- 
ments was also interfered with. The union of the two companies 
seemed likely to eliminate both thèse hindrances. Moreover, their 
respective sales were in différent markets, where they competed, not 
so much with each other as with other manufacturers, of whom there 
were several actively engaged in business and apparently prospering. 
The union was voluntary on the part of both companies; the Key- 
stone Company exercised no pressure or coercion upon the Crescent, 
and the trade of neither was restricted or diminished. Moreover, priées 
to the public were not raised as a resuit of the union, except perhaps 
to a small extent. 

From time to time the issued capital stock of the Keystone Com- 
pany had been increased, reaching $6,000,000 in the end — ail of it 
having been issued for cash — and in 1910 ail the assets of the Phila- 
delphia, the Standard, the Howard, and the Crescent Companies were 
formally transferred to the Keystone Company, and the four com- 
panies first named abandoned their separate organizations (which had 
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theretofore been maintained) and ceased to exist, either actually or 
in effect. 

In 1903 the Keystone Company became interested in the watch case 
business in Canada under the f ollowing circumstances : 

For several years the American Watch Case Company of Toronto, 
Limited, had been manufacturing in the Dominion, but its plant was 
not satisfactory, and for this or some other reason its business was 
for sale. This fact became known to the Keystone Company, and to 
the Elgin and the Waltham movement companies. No one of thèse 
three had been able to do much in the Canadian market, owing in part 
to the tariff of that country, and in part to other reasons not important 
to enumerate. Thèse three companies determined, therefore, to use 
the Toronto Company in order to enter the Canadian market with 
Keystone cases, and also with Elgin and with Waltham movements, 
and to that end bought the capital stock of the Toronto company — 
the Keystone acquiring 851 shares out of 2,000, and the rest being 
held largely in the interest of the Elgin and the Waltham companies. 
The American Watch Case Company has since that time improved 
its methods of manufacture, and has increased its business. Later a 
selling agent for Canada was organized, in which the Keystone Com- 
pany owns the capital stock. If this transaction has any relevancy, 
we need only add that it did not restrain, but rather benefited, the 
foreign trade with Canada in cases and in movements. 

[2] Up to this time, we discover nothing unlawful in the opérations 
pi the Keystone Company. No doubt it had been growing, and it had 
grown in part by acquiring or controlling several other plants ; but it 
had not acquired them by improper methods, and it had not used its 
acquisitions improperly. There was no concealment about its growth, 
and the trade was well informed about its opérations. Its plants were 
enlarged or improved, the volume of production was increased, priées 
were not inflated, competitors were not unlawfully attacked, and we 
find nothing in the évidence that would justify us in condemning the 
foregoing steps in the company's activity. A merchant may without 
offense add one department to another as his business prospers, or bis 
ambition expands ; for the size and the varied character of his enter- 
prise do not in thanselves violate the Anti-Trust Act. Size does not 
of itself restrain trade or injure the public; on the çontrary, it may 
increase trade and may benefit the consumer ; but, if the power given 
by the volume of a particular business is improperly used to injure 
either a competitor or the public, or if such power evidently tends 
toward the injury of either, the mischief either donc or threatened 
is condemned by the statute. 

[3] In this connection, it may be observed that, as power increases, 
the temptation to abuse it is likely also to increase, so that the acts of 
an infl.uential factor in a particular trade 'may well be scrutinized 
with more suspicion than the acts of a weak and inconspicuous con- 
tributor. And we hâve now reached a point in thèse transactions when 
we think the évidence establishes that the défendant company did 
use its power unlawfully. Beginning in 1904, or thereabouts, it made 
several attempts — perhaps not very numerous, but numerous enough — 
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that showed a definite purpose to restrain trade by attempting to fix 
and maintain priées, and by using a species of boycott or blacklisting 
in order to lessen the trade of its rivais. We shall not stop to détail 
the attempts of this character that were made during the period from 
1904 to 1910, because the policy and system to which we refer were 
manifested with unmistakable distinctness in the latter year, and were 
carried on with vigor and persistence. It will be sufficient, therefore, 
to State what was attempted, and what was actually donc, from Jan- 
uary, 1910, forward. 

On the 15th of that month, the following circular was formally 
adopted by the Keystone Company's board of directors, and was sent 
to 131 of the largest and most prominent jobbers or wholesalers in the 
United States: 

"The Keystone Watch Case Company, Nineteenth' and Brown Sts. 

"Phlladelphia, January 15th, 1910. 

"Dear Sir: We Inclose herewlth our new price list which we are mailing 
to the retail trade today. ïhese priées are subject to the usual catalogue 
discount and the case discount only. 

"We also inclose memoranda of the priées at which Boss, Crescent, Planet, 
Crown, and Sllveroid cases and Excelslor watches will be billed in future 
to our jobbers. Thèse priées are net, subject to the cash discount only. 

"Thèse priées are confldentlal. 

"For the best interests of our business we hâve determined to sell our 
goods exclusively to jobbers whom we flnd voluntarily conforining to our 
wishes as to the disposition by them of such goods. 

"We shall make ail spécifie sales, except of Howard watches, without any 
restrictions whatever. 

"Whether or not our wishes as herelnafter stated be complied with, we 
Fiall from time to time exercise our right to sélect the jobbers to whom we 
shall sell our goods, and we shall, irrespective of any past dealings, reruse to 
sell to those jobbers who, in our opinion, handle our goods in a manner 
detrimental to our Interests, or whose dealings with us are in any other 
respect unsatisfactory. 

"Our présent wishes are as foUows: 

"First. Our goods bearing the following trade-marks, to wlt, Boss, Crescent, 
Planet, Crown, Silveroid, and Excelslor, will be sold by us to our jobbers at 
flxed priées, subject to a cash discount, and we désire that sales of thèse 
goods by jobbers, whether to retailers or to jobbers, shall be without dévia- 
tion at the priées flxed by us for sales to retailers, subject only to the cash 
discount. 

"Second. Howard watches are sold only under the terms of the license cov- 
ering their sales. 

"Third. On ail our other goods we place no restrictions as to the priées 
at which they are to be sold by jobbers. 

"Fourth. And, further, we désire that the jobbers to whom we sell our 
goods bearing the following trade-marks, to wit, Howard, Boss, Crescent, 
Planet, Crown, Silveroid, and Excelslor, shall not deal in any watch cases 
other than those manufactured by us. 

"Fifth. AU advertisements of our goods will be subject to our approval. 
"Very truly yours, The lieystone Watch Case Company." 

Officers or agents of the company folio wed up this circular by visits 
to the selected jobbers — although perhaps not to ail of them — and as- 
sured them that the letter meant exactly what it said, and that the 
policy outlined therein would be rigorously carried out. And it was 
insisted upon and was carried out. Some of the jobbers assented to 
the company's wishes, and with more or less reluctance gave up buy- 
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ing ffom other manufacturers, while the jobbers that refused to as- 
sent Vipère eut off from the Keystone product altogether, unless they 
obtained it through surreptitious channels. 

We do not think it necessary to spend time over the foregoing cir- 
cular. We regard it, not as a request, but as a threat; and not as an 
empty threat, but as a real menace from a strong manufacturer. The 
défendant company attempts to justify both the circular and its own 
conduct before and after the circular was issued, by the argument that 
the selected jobbers were its "exclusive agents," and therefore were 
properly burdened with any conditions to which they might agrée. 
But the relation of principal and agent did not exist between the com- 
pany and the jobbers. They were not agents, paid for their services 
by salary or commission, and owing a duty to report and account; 
they were merely customers of the défendant company, who bought 
its unpatented cases by a transaction of outright purchase, and thereby 
took a complète title to the cases and acquired an unrestricted right 
to sell. And, moreover, it should be observed that tliey were already 
established customers, not only of the défendant company, but also of 
its competitors, and had already become trade outlets for every man- 
ufacturer of cases whose wares they had been accustomed to buy. 
Now, what the défendant company did was either to close thèse al- 
ready existing and already utilized outlets, or to narrow them mate- 
rially, so far as the cases of its competitors were concerned; and we 
thinic the proposition need not be discussed that this was pro tanto a 
direct and unlawful restraint of trade. 

And it is not sufficient to answer that thèse competitors appear to 
hâve withstood the attack with more or less success, and that their total 
trade did not always, or even often, diminish. Where or how they 
made up the loss that they must hâve sustained is not material; it 
îs certain that they must hâve lost whatever trade they had previously 
enjoyed with those jobbers that yielded to the threat of the défend- 
ants circular ; and it seems clear, therefore, that in this degree at least 
there was an unlawful restraint of trade. In other words, if this sec- 
tion of the trade had not been taken away from the defendant's com- 
petitors, we may reasonably suppose that they would hâve retained it; 
and this fact seems to be a final answer to much of the évidence, the 
tables and lists, of varying scope and value, that hâve been laid before 
us, and were offered to show that on the whole not much damage, if 
any, was done by the offending circular and the defendant's unlawful 
conduct. A récent décision of the Suprême Court on the gênerai sub- 
ject of blacklisting is Eastern States, etc., Ass'n v. United States, 234 
U. S. 600, 34 Sup. Ct. 951, 58 h. Ed. 1490, opinion delivered Tune 22, 
1914. 

The proportion of the trade in fîlled cases that the défendant com- 
pany was enjoying from 1903 onward is in dispute, and is not alto- 
gether easy to détermine with accuracy ; but we shall do the défend- 
ant no injustice if we adopt the figures of its counsel, and say that: 

"Wlien the acquisitions were complétée! [the company] hacJ from 50 to 55 
C«r cent. ; when the pétition was filed, it had from 42 to 47 par cent" 
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But we hâve no hésitation in adding that, even with this proportion 
of the business, the défendant did net dominate the trade. It had 
then, and has always had, a number of active and successful rivais, 
and we see no reason to doubt that there was business enough for ail. 
No complaint on the part of the other manufacturera would hâve been 
made or would hâve been justified, as far as we can détermine, if the 
défendant had not undertaken the policy we hâve condemned; and 
it is essentially this — and one other matter to be spoken of presently — 
that furnishes the government with just ground for complaint. It is 
probable that the policy has not been successful, save in a limited degree 
and for a limited time; but in our opinion it is a plain restraint of 
trade within the act of 1890, and the government is entitled to en- 
join it. 

One or two other matters referred to in the pleadings and in the 
évidence should be briefly referred to : First, the défendant company's 
agreements with the Waltham and the Elgin movement companies re- 
spectively. Thèse companies are not parties to the bill, and no relief 
is prayed against the agreements. The subject was introduced by the 
government merely as an argument to support its averment that the 
défendant has been steadily pursuing the definite object of restraining 
interstate and f oreign trade in filled cases. The f acts are as f ollows : 

The course of the watch trade in the United States differs from 
its course in f oreign countries. Hère, both the jobber and the re- 
tailer buy movements and cases separately, and the retailer fits the case 
and the movement together as the ultimate consumer may désire. 
But in f oreign countries both the jobber and the retailer deal in the 
completed watch. Efforts by the American companies to change the 
foreign course of trade were unsuccessful, and it was found that the 
custom there must be respected, and that watches must be exported 
in completed form. The agreements referred to were made with the 
object of securing a share in this comparatively unoccupied field. The 
Keystone Company obtained from the Waltham and the Elgin com- 
panies the exclusive right to sell their movements in certain foreign 
countries, fitting the movements into the Keystone cases. The Wal- 
tham contract covers the continent of Europe, with the exception of 
France and Spain, and in this territory the Waltham company had 
previously been doing but little business. The Keystone cases were 
to be made at the Riverside plant, and ail the movements were sold 
to the Keystone Company at favorable priées, for such export trade 
only. The Elgin contract makes the Keystone Company the sole ex- 
port jobber of the Elgin movements, except for trade to Canada, and 
fixes prices of the movements for export only, providing that the Key- 
stone Company shall fit the movements into its own cases, and phall 
then export the complète watch. 

We see nothing unlawful in thèse contracts. On the contrary, they 
appear to show a laudable efïort to increase American trade with 
foreign countries. They were intended to help our own merchants 
in the struggle to enter new markets, and we are unable to find that 
they operated injuriously to restrain the trade of any American com 
petitor. 

218 F.— 33 
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[4] The other subject is the system under which the Howard watch 
was sold. The défendant company attempted to restrict the priées 
at wTiich the wholesaler or jobber might sell to the retailer, and to 
this end made a direct agreement with the jobber. As we under stand 
the décisions, such an agreement was within the company's lawful 
rights. Certain material parts of the Howard watch were covered 
by bona fide patents taken out and used for a lawful purpose, and as 
the owner of thèse patents the company had the right to make a di- 
rect agreement with the jobbers whereby a minimum price was fixed 
at which the jobber might sell. Bernent v. Harrow Co., 186 U. S. 
70, 22 Sup. Ct. 747, 46 L. Ed. 1058; Henry v. Dick Co., 224 U. S. 1, 
32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880. But the com- 
pany went further, and by mère notice to the retailer, accompanying 
the box in which the watch was sold by the jobber, attempted to fix 
the minimum price at which the retailer might sell to the consumer. 
No direct agreement was made with the retailer. When the company 
sold the watch to the jobber it had fully exercised its right to vend, 
and had no right to use the notice subsequently given in order to 
control the price at which the retailer might sell. Bauer v. O'Donnell, 
229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. R. A. (N. S.) 
1185. 

We should end the discussion at this point, if it were not for the 
récent décision in U. -S. v. Harvester Co. (D. C.) reported in 214 
Fed. at page 987. The majority opinion, as we understand it, is put 
upon the ground that the combination there in question — which was 
;iiade in 1902, but was not proceeded against until 1912 — was and 
continued to be unlawful because at the beginning it suppressed com- 
pétition between corporations that controlled about 80 per cent, of the 
trade iii harvesting machines. This conclusion was reached, although 
there was no évidence of coercion in the original combination, and no 
évidence of oppression or of actual in jury to trade in the subséquent 
conduct of the business. In the principal opinion, Judge Smith says : 

"While the évidence shows some Instances of attempted oppression of the 
American trade by the International and the American Companles, such 
cases are sporadic, and in gênerai thelr treatment of thelr .smaller com- 
petitors has been fair and just ; and if the International and American Com- 
panles were not in themselves unlawful there is nothing In the history of the 
expanding of the Unes of manufacture, so as to make an ail the year around 
business, that eouM be condemned. 

"The real question Is whether the combination of the companles was illégal 
In the beginning, or became so with the additions subsequently made." 

And Judge Hook in bis concurring opinion takes the same ground, 
saying (214 Fed. 1001) : 

"ïhe International Harvester Company is not the resuit of the normal 
growth of the fair enterprise of an individual, a partnership, or a corpora- 
tion. On the contrary, it was created by combining flve great competing com- 
panles, which controlled more than 80 per cent, of the trade in necessary 
farm Implements, and it still maintains a substantial dominance. That is 
the controlling fact ; ail else is détail. * • » 

"It is but just, however, to say and to make It plaln that in the main the 
business conduct of the company towards its competltors and the public has 
been honorable, clean, and fair. Some petty dishonesties were tracked in 
at the start, mostly by subordinates who had been In the service of the old 
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companies; but they were soon gotten rid of. In thls connection It should 
also be sald that spécifie charges of misconduet were made in the govern- 
ment's pétition whicb found no warrant wliatever in tli» proof. They were 
of sucli a character, and there was so much of them, apparently without 
foundation, ttiat the case is exceptional in that partlcular." 

Judge Sanborn dissented, on the ground that as the suit was in eq- 
uity the court had no power to punish past violations of the Anti- 
Trust Act, but was only authorized to prevent and enjom further acts 
violative thereof; taking the position. that the question for décision 
was whether at the beginning of the suit in 1912 the Harvester Com- 
pany was unreasonably restraining, or attempting to restrain or monop- 
olize, interstate or foreign trade. In considering this question he laid 
stress upon the argument that the statute forbids such acts only as 
injure the public unduly in some of the following particulars: 

"(1) Raising the priées to the consumers of the articles they afCect; 
"(2) Limlting their production; 
"(3) Deteriorating their quality; 

"(4) Decreasing the wages of the laborers and the priées of the materials 
required to produce them ; or 
"(5) Practicing unfair and oppressive treatment of competitors." 

After reviewing the évidence, he came to the conclusion on the 
facts that for at least seven years before the suit was begun the de- 
fendant had not been injuring the public, either by unreasonably re- 
stricting compétition, or by acquiring an undue share of the business, 
or by excluding other manufacturers or dealers, or by practices that 
were unjust or unfair or oppressive to competitors, or by raising 
prices to the consumer, or by limiting production of the articles man- 
ufactured, or by deteriorating the quality of such articles, or by de- 
creasing the wages of labor, or by reducing prices of raw materials, and 
that the défendant was not threatening to do thèse things in the fu- 
ture. On the contrary, he found that the acts complained of by the 
government had had the opposite effect, and had resulted in benefit to 
competitors, to consumers, to laborers, and to the producers of raw 
materials. 

With this différence of opinion in a strong and highly respected 
court, it may perhaps hâve some value if (with some hésitation) we 
add our own contribution to the discussion of this vastly important and 
much considered subject. We shall try to state our views briefly, al- 
though it may conduce to clearness if we outline the subject from the 
beginning. 

[7, 8] The act of 1890 is directed against restraint of interstate or 
foreign trade ; that is, against restraining the business of buying or 
selling for gain, whenever the transaction forms a part of commerce 
among the states or with foreign countries. Trade may be restrained 
— that is, hindered, or obstructed, or destroyed — in many ways and 
by many devices, but thèse are ail covered by the first and second sec- 
tions of the act. In thèse sections two classes of prohibited acts are 
described: (1) The concerted action of two or more persons, which 
may take the form of a contract, a combination in whatever form, or a 
conspiracy ; and (2) monopoly, or the attempt to monopolize, which 
may be the act of one person alone, or of more than one. Thèse two 
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classes are întended to be all-embracing, and thus far in the history 
of the statute no variety of device bas escaped their sweep. 

[9] In the usual meaning of the word, monopoly may be saîd to be 
the acquisition of something for one's self, and perhaps it would be ap- 
plied most appropriately when the whole of a given trade is acquired. 
Practically, however, we need not contemplate so extrême a case of 
control or acquisition, and indeed the act itself is not primarily con- 
cerned with an offense so rare. The second section deals with the 
monopolizing, or the attempt at monopolizing, "any part" of the trade 
or commerce referred to; and it is clear enough, therefore, that Con- 
gress had chiefly in mind, not so much the monopoly of a whole (al- 
though the language might properly be construed to cover that also), 
as the much more likely case of the monopoly of a part smaller than 
the whole. But the question immediately arises : At what point does 
a business become so large that the statute condemns it ? Or — to state 
the question in other words — is the mère size of a business enough to 
bring it within the disapproval of the act? Section 2 gives us no help, 
for "any" part, if strictly construed, might range from a minute and 
inconsiderable fraction to a part just less than the whole. If, there- 
fore, a merchant, either an individual or a corporation, by the most 
commendable zeal and industry should succeed in diverting to himself 
a very small part of a competitor's business, he would be monopolizing 
a "part" of the trade, and would be condemned by the letter of the 
act. And in like manner, if the statute is using the strict meaning of 
"restraint of trade," no merchant could act in combination with his 
own partner in successful compétition for part of a rival's business, 
even by the fairest and most honorable means, except at the risk of 
"restraining" trade. Further examples are needless; many more 
might be given. Clearly, therefore, as it seems to us, the act could not 
hâve been intended to bear a meaning so subversive ; and it seems plain 
that the Suprême Court was abundantly justified in turning to the rule 
of reason, and in holding that of necessity Congress must hâve been 
deahng with undue or unreasonable restraints of trade, whether such 
restraints take the form of monopolies in whole or in part, or of con- 
certed action under any guise whatever. 

[5] But to say that a transaction is undue or unreasonable implies 
that it has been judged by a standard. The standard of course is rea- 
son, but varions questions at once présent themselves for answer. For 
example, who is to apply the standard? The législation of Congress 
does not attempt the task itself, and under our System of government 
the duty must of necessity be undertaken by the courts, who must 
judge each case according to its own facts. But when such a ques- 
tion cornes to be considered, where is a court to find the standard of 
reason ? It seems to us that it must be f ound in the gradually accumu- 
lated results of gênerai expérience and observation, in the gathered 
wisdom of the community, for this is the product of a common and 
a prolonged effort by men who theorize and by practical men alike to 
deal as fairly, as justly, and as equitably as may be possible with sit- 
uations that are often obscure and complicated, and of high impor- 
tance to large classes and to many individuals. Obviously a standard 
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should have a true relation to the subject measured; and, since the 
inquiry hère is whether in a given case trade is likely to be, or has ac- 
tually been, unduly restrained, reason can answer the question only 
by going to the facts of life and drawing upon the accumulated store 
of knowledge. 

Now, the world has already learned some lessons that have become 
part of its common stock. One of them is that, when men announce 
their intention in entering upon a given transaction, declaring it to be 
the accomplishment of aparticular object, their déclaration may usually 
be accepted as correct. Not always, of course, but as a rule ; and es- 
pecially is this true if the concealment of their intention would advance 
their interest. Let us suppose that several persons combine to do cer- 
tain acts that may, or may not, have the effect of restraining trade. 
If they expressly déclare their intention to be the restraint of trade, we 
shall hardly go wrong in believing them. And if such a situation be 
unlikely, a better illustration may be found in supposing that they agrée 
to do the acts, but say nothing about their intention. In that event, 
if according to the common course of expérience and observation the 
acts proposed will certainly have the resuit of restraining trade, their 
unexpressed intention will be of no conséquence whatever; neither 
will it be of any conséquence, if the reasonable probability be that 
trade will be restrained by the proposed conduct. 

But another and ordinarily a better way of determining whether a 
course of conduct under examination is in restraint of trade is some- 
times available, and that is by considering its actual effect. It goes 
without saying that such a test can only be applied after the course in 
question has actually been carried out in some degree, has actually been 
tried by expérience; and this leads to the further question: When 
should the standard of reasonableness be applied? Evidently this will 
dépend on the time when the question is submitted for décision. This 
time may either précède the proposed course of conduct, or it may 
follow the beginning of such a course so quickly that no body of ex- 
périence, or no sufficient body, has yet corne into existence. In that 
event the nature of things compels the court to enter the field of proph- 
ecy, or of probable anticipation. In such a situation, nothing else 
can be done. A court can only deal with the situations that are laid 
before it, and in the case supposed it must avail itself of whatever 
light may be had, and must exercise its best judgment with such aid 
as may be at hand. But, if the suit bedeferred until the lapse of time 
and the actual effect of the conduct complained of have permitted facts 
to accumulate and have tried the project in question by the test of ex- 
périence, we can hardly doubt that prophecy or probable anticipation 
should be considered inferior in force to the évidence of what has ac- 
tually taken place. In this world we must do our best with the means 
at our disposai. Even if prophets are always in danger of being dis- 
credited by the event, we are sometimes compelled to speculate about 
the future; and our duty then is to check our spéculations as much 
as possible by taking account of such probabilities as may afise from 
past expérience and observation. In like manner, when we are face to 
face with what has actually happened, we may safely lay prophecy 
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aside,, in order to accept the services of a better guide, one that can 
be relied upon with a firmer confidence. 

[6] And this brings us to the next question, no matter at what point 
of time the inquiry may be undertaken, namely: What are the ordi- 
nary maries of such a course of conduct as may properly be condemned 
as a restraint of trade? Without attempting to enumerate them ex- 
haustively, a few gênerai observations may be made. Trade is re- 
strained by putting hindrances in the way of the persons that conduct 
it. Whatever makes it more difficult for such persons to carry on their 
business restrains them, and restrains their trade; but (to speak gen- 
erally) as every successful effort of a merchant to increase his own 
trade makes it barder for his rivais to succeed, and therefore restrains 
their trade, and as Congress certainly did not intend to condemn the 
proper exercise of business zeal and energy, we must recur to the rule 
of reason and ask — not merely what is restraint of trade, but what is 
unreasonable restraint of trade? On this subject we are certainly 
able to say some things with confidence. Competitors must not be 
oppressed or coerced ; f raudulent or unf air or oppressive rivalry must 
not be pursued. And if thèse words are criticized as too gênerai, we 
may reply that such generality is apparently unavoidable, as some 
récent législation of Congress testifies, and, moreover, we may safely 
deny that the words are too vague for satisfactory use; for it must 
be remembered that the common agreement of moral opinion in the 
community furnishes an adéquate guide to their practical meaning and 
their practical application. They are not likely to be misapprehended 
or misapplied. Then, too, priées must not be arbitrarily fixed or main- 
tained. Ordinarily the play of the great forces that influence the mar- 
ket will détermine priées, and thèse forces must be allowed to hâve their 
unhindered effect. And a corollary from this considération is that an 
artificial scarcity must not be produced, since the effect of such a scar- 
city is to raise priées to the consumer. Moreover, the pubHc is also 
injured if quality be impaired, so that the old price buys a worse 
article; and other injuries are done, if the wages of the laborer be 
arbitrarily reduced, and if the price of raw material be artificially 
depressed. 

In the complexity of human affairs there may be other methods of 
unreasonably restraining trade, and thèse may be left for considéra- 
tion as they are made to appear; but those already referred to are 
the methods that hâve usually been employed, and we need not enter 
the field of conjecture. Now, if ail or some of thèse marks of unlaw- 
ful restraint be présent or may f airly be expected, the statute requires 
the application of an appropriate remedy ; but if none of them be prés- 
ent, after sufficient expérience has shown what will actually happen, 
on what satisfactory ground is condemnation to be pronounced ? Not,, 
we think, merely on the groUnd of size. As population has swelled, 
and as vast aggregations of men hâve multiplied their wants, the inévi- 
table, trend of modem affairs has called for large business enterprises, 
as well as for small ; and we think it no more than reasonable to say 
that, when a large business has proved itself to be bénéficiai and not 
harmful to the community, it should not be condemned merely be- 
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cause it is large. We do not consider, and we do not deny, the right of 
a nation to adopt such a législative policy in this respect as its consti- 
tution may permit; but, until a policy of limitation be so adopted, we 
see no possible test of reasonableness to be applied except such tests 
(and those like them) as hâve already been sufficiently ref erred to. And, 
from whichever side the subject may be approached — from the side 
of what is likely to happen, or from the side of actual expérience — the 
standard of reasonableness should be applied according to the facts 
and circumstances of the particular case under examination. 

As will no doubt be observed, we hâve already applied the rules we 
hâve been considering to the case in hand, and hâve expressed our 
opinion concerning the several acts of the défendant company that 
are attacked by the government, so that we need say nothing further 
except a word concerning the relief that should be granted. The de- 
fendant déclares that the policy of boycott had been given up before 
the bill was filed — and there is some testimony to this effect — but the 
circular has never been withdrawn or negatived, and the company's 
resolution of January, 1910, has never been rescinded. We feel no 
hésitation in acting on the assumption that the policy was at least f or- 
mally in force when the government began the suit now before us, 
and we hâve no doubt that an injunction should be granted. But we 
see no sufficient évidence that the public interest requires us to break 
up the existing corporate entity. U. S. v. Great Lakes Towing Co. 
(D. C.) 208 Fed. 746. The record satisfîes us that the watch case busi- 
ness is not suffering from the absence of live and healthy compétition, 
and except in the directions already mentioned — namely, the retail sales 
of the Howard watch, and the policy of boycott — we think the court 
is not called upon to interfère. But, in case conditions in the future 
should make it désirable for the government to ask for additional re- 
lief, even to the point of b'reaking up the défendant corporation, we 
shall retain jurisdiction of the bill, with leave to the government to 
take such action hereafter as may seem appropriate. 

A decree may be drawn in accordance with this opinion. 
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(District Court, S. D. New Tork. December 30, 1914.) 

Food (§ 25*) — Liabilities fob Injuries — Warbantt of Quality. 

The proprietor of a buffet car on a railroad is not an insurer of the 
wholesomeness of the food served thereon, and can only be held llable 
for injury to a patron from the consumption of deleterious food so fur- 
nished on the ground of a failure to exercise reasonable care in respect 
to its quality and préparation. 

[Ed. Note. — For other cases, see Food, Cent Dig. § 18 ; Dec Dig. § 25.*] 

At L,aw. Action by Délia M. Valeri against the Pullman Company. 
On motion by défendant to dismiss complaint. Motion sustained. 

*For otber cases see saïae toplc & 8 numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
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Cari S. Brown, of New York City (Grant Hoerner and Adolph 
Bangser, both of New York City, of counsel), for plaintiff. 

Worcester, Williams & Saxe, of New York City (Edwin D. Wor- 
cester, of New York City, of counsel), for défendant. 

AUGUSTUS N. H AND, District Judge. This was an action to re- 
cover damages for personal injuries sustained by plaintiff through eat- 
ing food served to her by défendant upon its buffet car. The com- 
plaint alleged that the food was unwholesome, but contained no allé- 
gation of négligence on the part of the défendant, and sought to re- 
cover upon an alleged implied warranty that the food was fît for con- 
sumption. At the close of the entire case défendant moved to dismiss 
the complaint upon the ground : 

"That, even if the food were unwholesome, there Is nothing to hold the 
défendant liable for the existence of that fact; that the défendant was not 
llable for any express or implied warranty as to the wholesomeness of the 
food served, but was only liable for due care and diligence in the careful 
préparation of the sa me; and that no évidence whatever has been given 
to show that the défendant failed in any respect in the care and diligence 
required in the préparation and serving of that food." 

The court reserved its décision upon this ground and took a spécial 
verdict, which resulted in a finding by the jury that the food served 
to the plaintiff by the défendant was unwholesome, that the injuries 
complained of by the plaintiff were the proximate resuit of consum- 
ing such food, and that the plaintiff was entitled to $2,000 for in- 
juries thus sustained. The défendant now asks to hâve the complaint 
dismissed, and the plaintiff moves for judgment on the spécial verdict. 
The question, squarely raised, theref ore, is whether the liability of 
the défendant, who apparently differs in no wise from any other per~ 
son keeping a restaurant, is that of an insurer of its food, or whether 
it is only liable to exercise reasonable care in providing and serving 
such food as it offers for consumption. 

It seems to me idle, in determining this question, to seek analogies 
derived from implied warrantées in sales of goods. In the first place, 
one is met at the outset by the légal theory which has long prevailed 
that food furnished by a victualer is not a sale. As early as 1701 
Sergeant Wright, in the case of Parker v. Flint, 12 Mod. 254, noted 
that an innkeeper "does not sell but utters his provision"; and Prof. 
Beale, in his book on Innkeepers and Hotels, §' 169, says : 

"As an innkeeper does not lease his roonis, so he does not sell the food 
he supplies to his guests. It is his duty to supply such food as the guest 
needs, and the correspondlng right of the guest Is to consume the food he 
needs and to take no more. Having finished his meal, he has no right to 
take food from the table, even the uneaten portion of the food supplled to 
him ; nor can he claim a certain portion of food as his own, to be handed 
over to another in case he chooses not to consume It himself. The title to 
food never passes as a resuit of an ordinary transaction of supplying food 
to a guest; or as it was quaintly put in one old case 'he does not sell but 
utters his provision.' " 

The same doctrine was applied to the food furnished by an inn- 
keeper in the old case of Crisp v. Pratt, Cro. Car. 549. Prof. Bur- 
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dick, in his book on Sales (2d Ed. page 113), expresses a like view, 
and the récent case of Merrill v. Hodson, 88 Conn. 314, 91 Atl. 533, 
decided by the Suprême Court of Errors of Connecticut, also adopts 
the same theory. 

But whether or not the transaction in question was a sale seems to 
me immaterial. Indeed, it is not impossible that food purchased upon 
a Pullman car à la carte differs from the food supplied by an inn- 
keeper under the older custom of furnishing a meal to his guest table 
d'hôte, and it may be that in a Pullman car, where a certain spécifie 
article of food is ordered and paid for, the transaction is a sale. 
But, whether or not that be the case, the law of implied warranties 
that articles sold are merchantable or fit for the purpose intended is 
totally inapplicable to such a cause of action as the présent one. If 
the food was entirely inferior to that ordered, there would probably 
be upon the mercantile theory no other damage than the différence 
between the food fumished and good food of the sort ordered. If 
the food was unfit for consumption, the remedy would be an action to 
recover back the purchase money, if it had been paid. 

This discussion is really aside from the main question in this case, 
and is only indulged in by reason of the fact that it has occupied the 
attention of the courts in so many opinions, and beèn discussed so 
fully by counsel. The case at bar cornes down to this: In the ab- 
sence of any spécifie authority in the fédéral décisions, is there any 
ground in reason for imposing upon a restaurant keeper an obliga- 
tion to furnish wholesome food to his patrons at ail hazards; that 
is to say, is his obligation that of an absolute insurer of his food? 
Of one thing I feel reasonably clear, that no such obligation was ever 
imposed upon innkeepers or victualers under the English common law. 
In spite of the most exhaustive briefs of counsel in this case, no déci- 
sion of the English courts has been pointed out, indicating the ex- 
istence of such an obligation, and it seems to me most unlikely that 
such an obligation was ever recognized in the common law, using that 
Word now in a historical sensé, or it would hâve been enforced in 
numerous adjudicated cases. The opportunity for actions involving 
the breach of such an obligation has been far too common, and the 
absolute liability long imposed upon an innkeeper in respect to the 
goods of his guests has fumished too close an analogy to such an 
obligation, to permit the innkeeper to escape if the obligation had 
ever been thought to exist at common law. 

The courts hâve enforced certain rules of absolute liability in the 
case of innkeepers, common carriers, owners of vicious animais, man- 
ufacturers of poisonous drugs, and in England, under the doctrine 
enunciated in Rylands v. Fletcher, 3 H. L. 330, in the case of persons 
who bring upon their lands éléments likely to do mischief if they 
should escape. 

My own feeling is that protection to the public lies not so much in 
extending the absolute liability of individuals, as in regulating lines 
of business in which the public has a particular interest in such a 
way as reasonably to insure its safety. In other words, pure food 
laws, and rigorous inspection of méats, canning factories, and other 
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sources of food supply, would seem to me a much more effective way 
of protecting the public than by the imposition of the liability of an 
insurer upon those who fumish food. The former method corrects 
the evil at its source. The latter method only imposes an obligation 
in cases which ex hypothesi cannot be guarded against by the individ- 
ual by the exercise of due care. It shifts the loss from the person 
immediately suffering the in jury to a person who has neglected no 
précaution in supplying the food. This certainly is net in accord with 
the gênerai tendencics of the common law. I am inclined to think 
that the imposition of such an obligation would tend to lead in the long 
run to the prosecution of unfounded claims, rather than to the pro- 
tection of individuals or the public. 

I hâve thus discussed what seemed to me the gênerai principles in- 
volved in this case, as well as my own views of public policy, because 
of the fact that no décision appears to hâve been rendered in regard 
to this liability by any court of the United States. There hâve been 
numerous cases in state courts holding that the Hability of one who 
furnishes goods to the public is to exercise due care and nothing more. 
The principal cases adopting this view are the following: Bigelow 
V. Maine Central R. R., 110 Me. 105, 85 Atl. 396, 43 L. R. A. (N. S.) 
627; Sheffer v! Willoughby, 163 111. 518, 45 N. E. 253, 34 L. R. A. 
464, 54 Am. St. Rep. 438; Travis v. L. & N. R. R. Co. (Ala.) 62 
South. 851 (decided in June, 1913; Merrill v. Hodson, 88 Conn. 314, 
91 Atl. 533 (decided September, 1914). Judge Sanborn in the case 
of Clancy v. Barker,_131 Fed. 163, 66 C. C. A. 471, 69 L. R. A. 653, 
defined the gênerai liability of an innkeeper, in respect to the person 
of his guests, as f ollows : 

"An innkeeper was not an insurer of the safety of the person of his guest 
against injury, but * • * his obligation was limited to the exercise of 
reasonable care for the safety, comfort, and entertainment of his visiter." 

Prof essor Beale, in his book on Innkeepers (section 169), says: 

"The innkeeper is not an insurer of the quallty of his food, but he would 
be liable for knowingly or negllgently furnishlng bad or deleterious food." 

In the state of New York there has been no décision by the highest 
court passing directly upon the question involved in this case, but 
there hâve been two décisions of the Appellate Division, Third De- 
partment, within the past year. In Race v. Krum, 162 App. Div. 911, 
146 N. Y. Supp. 197, the plaintiff became sick from the effects of 
eating strawberries and cream at the defendant's soda water fountain, 
alleged to hâve been poisonous and full of ptomaines. The answer 
admitted an allégation in the complaint that the défendant, in selling 
the cream to plaintifï, "warranted it to be wholesome." Upon an 
appeal from a judgment for the plaintiff, the judgment was affirmed 
by a majority of three to two. The dissenting judges delivered an 
opinion by Woodward, J., which is the only opinion reported, in which 
he says: 

"The very interestlng question of how far the purveyor of Ice cream im- 
pliedly warrants the product to be free from poisons which can be detected 
only by bacterlological and chemical analysis, if at ail, is not presented by 
this record, for the answer admits a gênerai warranty as broad as that 
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alleged In the complaint, and rests upon a déniai of the breach of such war- 
ranty. Whetlier, under a proper pleading, thls court would be willlng to 
hold that a person selllng ice cream implledly warranted the same to be 
free from poisonous ptomaines, wMeh could not be detected In the practical 
conduct of the business, and whlch no reasonable care could exclude, is purely 
académie hère, for the défendant bas consented by hls pleadings to stand 
upon the broad proposition that he did warrant the quality in the same de- 
gree that the plaintiff bas alleged." 

It would appear, therefore, that the question of whether there was 
any implied warranty was not up for décision, but upon a motion for 
a reargument, reported in 163 App. Div. 924, 147 N. Y. Supp. 818, 
the court in a per curiam opinion held that the admission in the an- 
swer was only intended as the admission of an implied warranty, but 
added that the motion for a reargument should be denied, because the 
majority of the court was of the opinion that as a matter of law there 
was an implied warranty that the food was fit for consumption. 

In Leahy v. Essex Co. (Sup.) 148 N. Y. Supp. 1063, also in the Ap- 
pellate Division, Third Department, a plaintiff, who ate a pièce of 
pie in defendant's restaurant and was injured thereby, brought action 
alleging a sale of the pie and an implied warranty by défendant of its 
wholesomeness. The complaint was dismissed, on the ground that it 
could not be determined whether her sickness was due to that partio- 
ular fact. The Appellate Division reversed the judgment and ordered 
a new trial, saying, however, upon the subject of implied warranty, 
that it had held that there was such a warranty under somewhat 
similar circumstances in the case of Race v. Krum, 162 App. Div. 911, 
146 N. Y. Supp. 197. 

There was no opinion by the majority of the court in the first case, 
and upon motion for reargument there was no discussion of the 
important question involved and no citation of authorities. In the 
second case there was likewise no discussion of the question, and no 
citation of authority other than that of the first case. It can be readily 
seen, therefore, that thèse two cases, which are the only New York 
authorities sustaining the plaintiff's contention, are not of great weight. 

The source from which this doctrine of implied warranty was de- 
rived was the old case of Van Bracklin v. Fonda, 12 Johns. (N. Y.) 
468, 7 Am. Dec. 339, decided in 1815, and frequently quoted since. 
That was the case of a sale of méat known by the défendant to be 
unwholesome, by which plaintiff's family were made sick. The prin- 
ciple involved was obviously entirely différent from that in the présent 
case, and the action was apparently one for deceit. The court, how- 
ever, remarked in the course of its discussion that, in the sale of pro- 
visions for domestic use, the vendor is bound to know that they are 
Sound and wholesome. That this dictum did not represent the New 
York law was stated by the New York Court for the Correction of 
Errors in Wright v. Hart, 18 Wend. 449. 

Inasmuch as the highest court of New York has never passed upon 
the question at issue, and I find that its expressions in regard to the 
matter are not altogether harmonious, I hâve felt at liberty to reach 
an independent judgment as to what is the common-law applicable to 
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the situation, irrespective of the two décisions of the Appellate Divi- 
sion which I hâve referred to. 

In my opinion there is no well-considered authority and no public 
policy which afford any justification for imposing upon the défendant 
the absolute liability of an insurer of its food, and I deem that the 
only obligation of the défendant, or any keeper of a restaurant or inn, 
is to exercise the reasonable care of a prudent man in fumishing and 
serving food. 

I therefore direct that the complaint be dismissed upon the merits. 



THE KNICKERBOCKER (two cases). 

(District Court, W. D. Washington, N. D. October 28, 1914.) 

Nos. 2674, 2702. 

SALVAGE (§ 31») ASSISTING BUENING SCHOONEK AMOUNT OF COMPENSA- 
TION. 

Libelant's tug went to the assistance of a fishing schooner, which had 
taken fire in the hold, in the daytime. The tug ran two Unes of hose on 
board, which were handled by the crew of the schooner while tlie tug 
pumped, and the flre was extinguished in about 25 minutes. The tug was 
of the value of $30,000, and the saved value of the schooner was $6,000. 
The service was promptly and efflciently rendered, but involved no par- 
ticular danger to the tug or her crew. Héld, that the owner was entitled 
to a salvage award of $600, and the master and crew of $400. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 75-77 ; Dec. Dig. 
S 31.*] 

In Admiralty. Suit by E. N. Charlesworth and others against the 
American steamer Knickerbocker, submitted with suit by the Stimson 
Mil! Company, as owner of the steam tug Tillicum, against said steam- 
er. Decrees for libelants, 

James Kiefer, of Seattle, Wash., for master and crew. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash.^ for own- 
ers. 

Kerr & McCord and C. H. Hanford, ail of Seattle, Wash., for 
claimant. 

NETERER, District Judge. Thèse are two admiralty cases, heard 
together, in which the owner, master, and crew of the steam tug Til- 
licum seek to establish their claims for salvage against the American 
steamer Knickerbocker for services rendered on the 27th of January, 
1914. On this day, about 11 o'clock in the forenoon, the American 
fishing schooner Knickerbocker was discovered on fire while in the 
waters of Puget Sound on the westerly side of West Point Spit The 
Tillicum was lying about one-half a mile from this vessel, in Shils- 
hole Bay, "coming up alongside the Grâce Dollar to pump fresh water 
aboard." A message was delivered to the captain of the Tillicum, call- 
ing his attention to the f act that the fishing schooner was afire. The 
Tillicum immediately went to the rescue with ail possible speed. On 
the way it got its fire pump and apparatus into shape. Two dories 

•For other cases see same topic & § ndmeek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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had left the distressed vessel bef ore the arrivai of the Tillicum, in 
which the compass and "stuflf of any value" had léft the ship. In the 
dories were three of the crew of the burning vessel. The captain and 
other members of the crew remained on board. The Tillicum came 
alongside the Knickerbocker and fastened on the starboard side with 
two Unes, one forward and one aft, about amidships. The fire was in 
the hold of the Knickerbocker. Two hose were passed to the captain 
and crew of the Knickerbocker by the master of the Tillicum, one 2%- 
inch hose and the other 1%-inch hose. Thèse hose, carrying two 
streams of water, were turned on the fire by the crew of the Knick- 
erbocker. The captain of the Tillicum and two of his crew were on 
the deck of the Knickerbocker, to keep the hose straight and from be- 
coming kinked. The fire was extinguished in about 25 minutes. Af ter 
the fire was extinguished, at the request of the master of the Knicker- 
bocker, the Tillicum towed the burned vessel to the Seattle Dry Dock & 
Shipbuilding plant. It took about an hour and a half to tow the vessel 
to the dock. The Tillicum was a vessel valued at $30,000. The Knick- 
erbocker was a larger vessel, the salved value of which was $6,000. 
Both vessels burned crude oil. The men of the crew of the Tillicum 
testified that they believéd the Knickerbocker was a gasoline burner, 
but there are no extraneous facts disclosed upon the trial upon which 
to base such a conclusion. The beat of the fire on the Knickerbocker 
was at no time intense. The crew of . the Knickerbocker handled and 
applied the hose to the fire, and the Tillicum pumped the water for this 
purpose. The master and crew of the Tillicum hâve instituted actions 
in which they pray an allowance of $5,000, alleging the value of the 
vessel to be $40,000. The owners of the rescuing vessel ask for judg- 
ment in the sum of $3,000. 

Upon the trial it was stipulated that both causes be tried together. 
The claimant made tender, and offered to pay, at the time the testi- 
mony was being taken, to the master and crew of the Tillicum the 
sum of $400 for services rendered, and to the owners of the Tillicum 
the sum of $600, making a total of $1,000. The libelants contend that 
the service rendered was a meritorious service, and that the. sum ten- 
dered was not sufiScient compensation. The main éléments to be con- 
sidered by the court in determining the amount of salvage are stated 
by the Suprême Court of the United States, by Justice Clifïord, in the 
case of The Blackwall, 10 Wall. 1, 14 (19 L. Ed. 870) as follows: 

"(1) The labor expended by the salvors in rendering the salvage service. 
(2) The promptitude, skill, and energy dlsplayed in rendering the service and 
eaving the property. (3) The value of the property employed by the salvors 
In rendering the service, and the danger to vphich such property was exposed. 
(4) The risk incurred by the salvors in securing the property from the im- 
pending péril. (5) The value of the property saved. (6) The degree of dan- 
ger from which the property was rescued." 

Having due regard to thèse varions factors, it may be concluded 
that the assistance rendered was very prompt and energetic and skill- 
ful to the degree required. There is no élément of particular danger 
disclosed by the testimony. There was no risk incurred by the salvors 
of conséquence. The burden of the danger and of the extraordinary 
service was assumed by the master and crew of the burning vessel. 
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They manipulated the nozzles of the hose and placed themselves in a 
position of closest contact with the destroying élément. The value of 
the property saved, I think, from the testimony, cannot be placed above 
$6,0b0, The time employed, exclusive of the time for towing the ves- 
sel to the dry dock, was about 25 minutes. There was no expense of 
any conséquence incidental to the service rendered, nor were there any 
lives imperiled in the salvage service. That there was no great élément 
of danger to the lives of the participants is somewhat emphasized by 
the fact that one of the crew of the Tillicum was asleep and was per- 
mitted to slumber during the entire service rendered. 

Salvors hâve a right to claim compensation for bénéficiai service 
voluntarily rendered in rescuing a vessel from péril, and hâve a lien 
upon the property saved, and it is the policy of the law to deal liber- 
ally with salvors, so as to stimulate extraordinary exertion and courage 
in rescuing imperiled property and human lives ; but a rescued vessel 
must be treated f airly in view of ail of the surrounding circumstances. 
I think, in the light of ail of the circumstances developed by the tes- 
timony, that the amount tendered is libéral compensation for the serv- 
ices rendered. The Elmbank, 69 Fed. 104, 16 C. C. A. 164; The Amer- 
ica (D. C.) 136 Fed. 510; The Loyal, 204 Fed. 930, 123 C. C. A. 252; 
The Brina P. Pendleton (D. C.) 200 Fed. 848 ; Reichert v. Carfloat (D. 
C.) 213 Fed. 127 . This tender was not made until after the trial of the 
case before the commissioner had commenced and some of the testi- 
money had been taken. While there was no money actually tendered, 
the ofifer to pay was made, and there was no disposition to accept it. 
I think the facts in this case come well within the holding of this court 
in The Calcium, 218 Fed. 267, filed April 28, 1914. 

A decree may be entered in favor of the crew of the Tillicum for 
the sum of $400, this to be divided among the seamen in the proportion 
that the wages received by the several men bears to this amount ; and 
a decree may also be entered in favor of the Stimson Mill Company, 
owners of the tug Tillicum, in the sum of $600. I think the costs in 
this case should be divided between the several parties ; the libelants to 
pay each one-fourth of the costs, and the claimant to pay one-half of 
the costs ; no proctor's fées to be charged against either party. 



DAMON et al. v. SULLIVAN. 

(District Court, N. D. lowa, W. D. December 1, 1914.) 

No. 88. 

Advebse Possession (§ 12*) — Chaeactee — Possession While Title is in Dis- 
pute. 

The possession that wlU ripen Into an adverse tltle against the owner 
of the légal tltle within the period of ten years provlded by the lowa 
statute for brlnging actions for the recovery of real property must be un- 
der claim of right or color of title that is not challenged by the owner o"f 
the légal tltle within such period. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 65, 
387-393 ; Dec. Dlg. § 12.*] 

*For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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At Law. Action by Albert N. Damon and others against John Sul- 
livan. On demurrer to parts of answer. Demurrer sustained. 
See, also, 202 Fed. 285. 

Action to recover possession of 80 acres of land in O'Brien county, 
this State, and damages for the wrongful détention thereof. Submitted 
on plaintifif's demurrer to that part of defendant's answer which pleads 
adverse possession and the statute of limitations based thereon. 

John E. Stryker, of St. Paul, Minn., for plaintiffs. 
Alfred Pizey and D. H. Sullivan, both of Sioux City, lowa, for de- 
fendant. 

REED, District Judge. The land involved is a part of the land 
granted by the act of Congress of 1864 to the state of lowa for the 
benefit of the Sioux City & Pacific Railway Company. The plain- 
tiffs dérive title under that grant and a patent of the United States 
to their ancestor, Myron H. Damon, of February 27, 1901, pursuant 
thereto. After the issuance of such patent the défendant John Sul- 
livan, some time in 1903, commenced a. suit in equîty in this court 
against the said Damon, in which he claimed to hâve settled upon 
said land under the homestead laws of the United States, and to be 
the owner thereof under such settlement, and that the patent for the 
land to Damon was issued through error of law by the Land Office 
of the United States, and prayed that Damon be adjudged to hold the 
légal title to the land in trust for him. Damon defended such suit, de- 
nying the allégations of the défendant, claiming that he had settled 
upon the land under the homestead laws of the United States and 
was the rightf ul owner of the land thereunder. Pending the ^ suit, 
Damon died, and in 1912 the défendant in this suit, as plaintif! in that 
suit, revived the same against the heirs and représentatives of Damon. 
Upon final hearing a decree was entered in that suit in 1913, dismiss- 
ing the plaintifï's bill and awarding the land to the plaintiffs in this 
suit as the surviving heirs of Myron H. Damon. The défendant was 
in possession of the land pending that suit, and, having refused to 
surrender the same to the plaintiffs upon their demand after such de- 
cree, they brought this action September 15, 1914, to recover such pos- 
session and damages for the wrongful détention of the land. 

The answer of the défendant, among other défenses, sets up his 
possession of the land during the pendency of the former suit, and 
claims that such possession was adverse to the plaintiffs and their 
ancestor, Myron H. Damon, and pleads such possession and the lowa 
statute of limitations of ten years in bar of the action. 

But possession of real estate by one pending litigation in regard to 
the ownership thereof, in which litigation the owner of the légal title 
is asserting his right to the land as against the one in possession claim- 
ing to be the owner, cannot under the lowa statute be rightly held 
to be adverse to the owner of the légal title, so as to ripen into a title 
against such légal owner, when such litigation is pending during ail 
or a part of the time the one claiming to hold adversely is in pos- 
session. The possession that will ripen into an adverse title against 
the owner of the légal title within the statutory period of ten years 
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provided by the lowa statute for bringing actions for the recovery of 
real property must be under claim of right or color of title that is ac- 
quiesced in by the owner of the légal title, and not challenged by him 
within such period. Larum v. Wilmer, 35 lowa, 244; Hintrager v. 
Smith, 89 lowa, 270, 56 N. W. 456; Litchfield v. Sewell, 97 lowa, 247, 
66 N. W. 104. 

The claim of right or color of title under which the défendant 
claimed in the equity suit was challenged by the défendants and their 
ancestor, Myron H. Damon, in that suit, immediately after it was 
brought, and continued until the final decree therein, and was then held 
void as against the plaintifïs' title, and they were adjudged the lawful 
owners of the land ; and the decree in that suit is a bar against the 
assertion of any title or right of possession of the property by the 
présent défendant. See cases above cited. 

Forty acres of the lahd involved was sold for taxes during the 
pendency of the equity suit, and a tax deed was issued in 1907 to the 
purchaser at such sale, which purchaser subsequently conveyed the 
land acquired under such deed to the widow of Myron H. Damon, 
who is now deceased, leaving the présent plaintiffs as her heirs at law. 
The plaintiffs set forth such tax title in their pétition in this action, 
and assert it as an additional right to such 40 acres of land, and de- 
fendant pleads the five-year statute of limitations of lowa against 
such tax title. But that title adds nothing to plaintiffs' right of recov- 
ery, for they or their ancestors, being the légal owners of the land, 
were liable to the county and state for such taxes, and their acquisition 
of the title based upon the sale of the land for such taxes is in ef- 
fect but the payment by them of such taxes. If plaintiffs relied alone 
upon the tax title as their right of recovery, it may be that the five-year 
statute of limitations would bar the right of recovery thereof; but, 
as they were the owners of the patent title, the acquisition of the tax 
title confers upon them the full title of the property, and the right of 
recovery thereof from the défendant, who is simply holding over 
after the decree in the equity suit which adjudged that he has no right 
thereto. 

Treating paragraphs 6 and 7 of the defendant's answer as a separate 
division thereof, the demurrer thereto is sustained, to which ruling the 
défendant excepts. The défendant may amend his answer within 20 
days after the filing of this order, or he may stand upon his answer, 
as he may then elect. It is ordered accordingly. 
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LA BELLE BOX CO. v. STRICKLIN. 

iCircult Court et Appeals, Sixth Circuit. December 8, 1914.) 

No. 2507. 

1. Masteb and Sbevant (§ 25S*) — Actions fob Injueies — Pétition — Sum- 

CIENOY. 

In an action for Injuries to an employé in a lumber yard, thrown from 
a platform in front of an approacliing train by a collision between an 
empty truck whicb be was pushing and a loaded truck drawn by a horse, 
a pétition, allegiug that tbe borse was driven wantonly, heedlessly, care- 
lessly, and negligently, and that tbe driver carelessly, wantonly, and reck- 
lessly failed and neglected to give plalntlfE notice of tbe danger, stated a 
cause o£ action for ordinary, as dlstinguisbed from wanton or wUlful, nég- 
ligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 816- 
836 ; Dec. Dig. § 258.*] 

2. Pleading (§ 257*) — Amendment — Necessitt of Amendment. 

Where défendant denied tbe allégations of pétition for négligence and 
afflrmatively alleged tbat plaintifl, witb fuU knowledge that a loaded truck 
was coming and witb sufficient room to place himself out of danger, witb- 
out any necessity needlessly exposed bimself to whatever dangers were 
incident to tbe opération of the loaded truck, tbe court did not err in re- 
fusing to permit an amendment affirmatively alleglng contributory négli- 
gence, since the answer in substance alleged contributory négligence, and 
tbe charge gave défendant the benefit of that défense, ail known wlt- 
nesses testified fully, and there was notbing to saggest that any further 
évidence of contributory négligence could bave been produced. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. § T64 ; Dec. Dig. § 
257.*] 

3. Masieb and Servant (§ 203*) — Liabilitt ïob Injuries — Assxtmption of 

BiSK. 

An employé in a lumber yard was pusblng an empty truck along a plat- 
form, and wben about to meet a loaded truck tumed close to the edge of 
the platform. The loaded truck did not turn out far enough and colllded 
witb tbe empty truck, and eitber as a resuit of the collision or of the 
swing of tbe loaded truck as it pulled away sucb employé was thrown 
from the platform in front of an approacbing train. Held, that he did 
not assume the rlsk of sucb Injury, as be bad no reason to antieipate 
tbat he would be negligently knocked from the platform. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 538- 
543 ; Dec. Dig. § 203.» 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. B. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Master and Servant (§ 22S*) — Liabilitt fob Injuries — Pboximate Cause. 

The Injured employé's conduct bore no causal relation to the Injury 
distinguishable from hls négligence eontributlng thereto, whlch, if slight, 
did not bar a recovery under the express provisions of Page & A. Gen. 
Code Ohlo, § 6245—1. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 670, 
671 ; Dec. Dig. § 228.*] 

5. Courts (§ 405*> — Review — Jubisdictionai, Questions. 

Tbough no question of jurisdiction was suggested to the court below 
or to the Circuit Court of Appeals, that court mlght not overlook jurlsdic- 
tlonal defects disclosed by the record. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405.*] 



•For other cases pee same toptc & § numbeh In Dec. & Ara. DIgs. 1907 to date, & Rep'r Indexes 
218 F.— 34 
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6. Removal of Causes (§ 86*) — Instjfficienct of Pétition — Effect. 

In an employé's action for injuries, commenced in an Ohlo state court, 
the pétition alleged that défendant was a Michigan corporation operatlug 
a factory in Ohio, but did not allège platntifl's résidence or citizenship, 
except that he was temporarlly employed in such factory. Defendant's 
pétition for removal to the fédéral court, flled about one month after the 
suit was commenced, alleged that plaintlff "is" a citizen of Ohio. Plain- 
tifif, without moving to remand, filed an amended pétition which défend- 
ant answered on the merits, and after a trial judgment was rendered for 
plaintlff. It was stipulated at the trial that plaintlff then resided at B. 
In Ohio, and he testifled that he llved there, and that shortly before the 
accident he had been working at other places in Ohlo. Held that, while 
the pétition for removal was defective for failure to show that plaintlff 
was a citizen of Ohio when the action was commenced, thls did not re- 
quire a reversai of the Judgment, since a pétition whlch seems to be in- 
tended to state good cause for removal, but Is merely Imperfect In re- 
citing one of the necessary facts, ahd which is accepted by the state court 
as suffldent, removes the case and gives jurisdiction to the fédéral court, 
and, if the existence of diverse citizenship can fairly be presumed from 
the entire record, the judgment will be affirmed as in cases commenced 
in the fédéral court, notwithstanding the mère possibility of laek of 
jurisdiction. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. §§ 132, 
166-179; Dec. Dlg. § 86.*] 

In Error to the District Court of the United States for the East- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Action by Charles Stricklin against the La Belle Box Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

J. T. Hoffman, of Pittsburgh, Pa., for plaintiff in error. 

G. D. Kinder, of Martin's Ferry, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

DENISON, Circuit Judge. This was a suit to recover damages 
suflfered by Stricklin while he was employed in the lumber yard of the 
•box company, at Martin's Ferry, Ohio. There was a long platform 
between the railroad track and the lumber piled in the yard. Strick- 
lin was pushing an empty truck along this platform and was about to 
meet a loaded truck drawn by a horse and driven by another em- 
ployé. Stricklin turned out close to the edge of the platform, next to 
the railroad, and stopped. The loaded truck did not turn out far 
enough, the hub of its wheel struck the hub of Stricklin's truck, and, 
either as the resuit of the blow so given or of the swing of the load 
of lumber as the driver pulled away, Stricklin was knocked ofï the 
platform, fell onto the railroad track, and was badly hurt by a rail- 
road car just then approaching. He recovered a verdict of $4,750, 
and the company assigns error, raising a question on the pleadings 
and claiming that there was no évidence of négligence, Under the 
Ohio statute in force (the Norris Act, §§ 6242, 6245—1, Page & 
A. General Code), plaintiff's contributory négligence would not be 
a bar, if it was slight as compared with defendant's négligence (Me- 
Myler Co. v. Mehnke [C. C. A. 6] 209 Fed. 5, 7, 126 C. C. A. 147) ; 

•For other case» see game toplc & § nitmbbb In Dec^ & Am. Diga. X907 to date, & Rep'r Indexes 
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and tlie fellow-servant rule would not apply if, as the jury found, the 
négligent driver was a foreman in charge of the work. 

[1,2] The question upon the pleadings was this: The pétition 
charged that the horse was driven "wantonly, heedlessly, carelessly, 
and negligently," and that défendant was négligent in that the driver 
"carelessly, wantonly, and recklessly failed and neglected" to give 
plaintiff notice of the danger. The answer denied any lack of due 
care in driving the cart, and denied that the company drove the truck 
"heedlessly, wantonly, recklessly, carelessly, or negligently, or in any 
other manner without any warning to the plaintiff," and alleged af- 
firmatively that, with fuU knowledge that the truck was coming and 
with sufficient room and opportunity to place himself out of danger, 
the plaintiff "without any necessity therefor, and of his own volition, 
so placed himself in relation to said cart and such horse as to need- 
lessly expose himself to whatever dangers were incident to the opéra- 
tion of said car on said platform." On the trial, défendant claimed 
and the court held that the évidence did not show wanton or willful 
négligence as distinguished f rom ordinàry négligence ; but further held 
that the pétition might be treated as one charging merely ordinàry 
négligence, since it stated no facts sufficient to show willfulness or 
wantonness. The company then desired to amend its answer so as to 
allège contributory négligence, and urged that, since the défendant 
had supposed the action was for willful négligence which it knew 
could not be proved, it had not affirmatively pleâded contributory nég- 
ligence, as was required under the Ohio practice in an action for ordi- 
nàry négligence. This application to amend was denied, and the jury 
was instructed that the action was one for ordinàry négligence, and 
that Stricklin's contributory négligence, if it was slight as compared 
with defendant's négligence, would not bar recovery, but should be 
given effect in reducing damages. 

In this, there was no error. Not only was the court plainly right 
in treating the pétition as one for ordinàry négligence — at least in- 
clusively if not exclusively — but the answer did, in substance and ef- 
fect, allège contributory négligence, although it did not use those 
words. The charge gave défendant the benefit of that défense, ail 
known witnesses testified fully, and there is nothing to suggest that 
défendant could hâve produced any further évidence if it had pleaded 
the affirmative défense of contributory négligence. 

[3, 4] The basis for the claim that there was no évidence to show 
négligence justifying a recovery seems to be that plaintiff's act in 
standing so near the edge of the platform that he would be knocked 
off if the foreman drove against him was the sole proximate cause of 
the in jury. This theory cannot survive its statement. Plaintiff did 
not assume the risk of such injury, since it was not customary or even 
Occasional to knock the men off the platform in this manner, and the 
employé does not assume the risk of négligence which he did not hâve 
reason to anticipate. Sterling Paper Co. v. Hamel (C. C. A. 6) 207 
Fed. 300, 304, 125 C. C. A. 44. If Stricklin's conduct bore any causal 
relation to the injury, it was indistinguishable from négligence con- 
tributing thereto (see McMyler v. Mehnke, supra, and cases cited) 
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and, so characterized, it was covered by the Ohio statute and by the 
court's charge in pursuance thereto. 

[5, 6] It would be clear that the judgment must be affirmed, save 
for one thing. The case was commenced in the state court and was 
removed by défendant on the ground of diversity of citizenship. No 
question of jurisdiction was ever suggested to the court below or to 
this court, but we are bound not to overlook any jurisdictional defect 
that the record may disclose. See cases cited in our opinion this day 
filed in R. R. v. Stephens, 218 Fed. 535, 134 C C. A. 263. The origi- 
nal pétition alleged that the défendant "is and was, at the time of 
the grievances hereinafter complained of, a corporation of the state 
of Michigan, and owns and opérâtes, and then owned and operated, 
a box factory in the city of Martin's Ferry, Ohio." It says nothing 
about either the résidence or citizenship of plaintiflf, unless by alleg- 
ing that "the plaintifï at said time was employed by the défendant 
as a common laborer in and about its factory," and that he was work- 
ing at the box factory temporarily; his regular trade being that of 
a puddler. The defendant's pétition for removal does not in terms 
say that the controversy is between citizens of différent states, but 
allèges that the jurisdictional amount is involved; that the défendant 
was, when the suit was commenced, and still is, a corporation, duly 
organized under the laws of Michigan, and was not and is not a citi- 
zen of Ohio; and "that the plaintifï is a citizen of the state of Ohio 
and résides at Bridgeport, Belmont county, Ohio." The injury was 
sufifered October 6, 1911, the suit was commenced December 20, 1911, 
and the removal pétition filed January 19, 1912. On the last-named 
day, the state court entertained the pétition, fixed and approved the 
bond, and ordered that the cause be certified from that court to the 
United States District Court. Notice of fîling the pétition and bond 
had bçen theretofore given to the plaintiff as required by the Code. 
After the removal, it came about that plaintiff filed, in the court be- 
low, the second amended pétition upon which the trial was had. This 
was not a mère amendment, but was a pleading complète in itself . It 
contained nothing bearing on plaintiff's résidence or citizenship, in ad- 
dition to what was found in the original pétition. The défendant, an- 
swered to the merits. The bill of exceptions does not contain ail of 
the évidence. It only certifies that "there was no other or further 
évidence offered on behalf of either party as to how the accident oc- 
curred." At the opening" of the trial, held December 9-11, 1912, 
counsel entered into a stipulation in part as follows : "It is also agreed 
that the plaintiff résides at Bridgeport, Ohio; that the défendant box 
Company is a corporation organized and incorporated under the laws 
of the state of Michigan," etc. Plaintiff testified, "I live down at 
Bridgeport," and that he went to work for the box company a few 
days before the accident; that he had been confined to the house 
for the 14 months since the accident ; that before he was injured he 
was a puddler by trade, working in that occupation for 30 years, ex- 
cepting occasionally when the mills were stopped; and that shortly 
before the accident he had been working as a common laborer at 
Fulton and Bellaire. Thèse places named, as well as Martin's Ferry, 
are ail in Belmont county, and within a few miles of Bridgeport. 
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It will be noticed that the pétition for removal is defective in that 
it does not allège Stricklin's citizenship at the time when this suit 
was commenced, but only at the time, 30 days later, when the removal 
pétition was filed. That, for such defect, the judgment which has been 
recovered should be reversed and the case remanded to the state 
court must always be unfortunate; but that, in the présent case, 
Stricklin, after commencing his suit in the proper court, after having 
been taken against his will into the fédéral court, spent a year in 
reaching trial, gone through the trial and recovered a judgment for 
an amount which was certainly not excessive, if his story was true, 
and then having lost two years more in getting the case to its présent 
position — that after ail this, and after continuai acquiescence in the 
jurisdiction of the fédéral court and without any affirmative reason 
to doubt that the facts existed which gave the jurisdiction, he should 
be sent back to begin over again because the other side made an im- 
perfect allégation, is a resuit not to be reached unless imperatively 
required by settled rules. 

It is clear, however, that a line of Suprême Court décisions (Ste- 
vens v. Nichols, 130 U. S. 230, 9 Sup. Ct. 518, 32 L. Ed. 914; Crehore 
v. Railway Co., 131 U. S. 240, 243, 9 Sup. Ct. 692, 33 L. Ed. 144; 
Jackson v. Allen, 132 U. S. 27, 34, 10 Sup. Ct. 9, 33 L. Ed. 249; 
Young V. Parker, 132 U. S. 267, 271, 10 Sup. Ct. 75, 33 L. Ed. 352; 
Graves v. Corbin, 132 U. S. 571, 590, 10 Sup. Ct. 196, 33 L. Ed. 
462; La Confiance Co. v. Hall, 137 U. S. 61, 11 Sup. Ct. 5, 34 L. 
Ed. 573 ; United States v. County Court, 144 U. S. 568, 12 Sup. Ct. 
921, 36 L. Ed. 544) does compel this resuit, unless they hâve been 
modified by something later. The sum of thèse décisions, as applied 
to a situation of this class, certainly is that such an allégation of the 
citizenship of a party at the date of commencing suit in the state 
court as to demonstrate that he was not, at that moment, a citizen 
of the same state as the other party, is of the essence of jurisdiction, 
and, being so essential, its absence can neither be overlooked nor sup- 
plied by inference nor cured by amendment. This court has applied 
this principle with great strictness. Macey Co. v. Macey, 135 Fed. 
725 729 68 C C A 363 

Kinney v. Columbia, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, 
clearly amounts to a withdrawal of the strict earlier rule. In that 
case tliere was in the removal pétition no allégation as to the citizen- 
ship of the plaintiff at any time; but this point was touched only by 
the statement that the controversy "is" between citizens of différent 
States. This allégation had been held insufficient, and it comes no 
nearer to saying that plaintiff was a citizen of Utah when the suit 
was commenced than does the présent pétition to saying that Strick- 
lin was a citizen of Ohio when the suit was commenced. Indeed, the 
latter allégation is rather doser, because it positively states his citizenr- 
ship at a date only a few days from the vital date. Although some 
spécial features are recited in the Kinney Case, its necessary effect is 
that a pétition for removal which seems to intend to state good cause, 
but which is merely imperfect in reaching one of the necessary facts, 
does give jurisdiction to the fédéral court and does remove the case. 
Obviously, if the case remained in the state court, as ail of the earlier 
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cases held, the fédéral court could not authorize amendment; the 
same case could not be in .two courts at the same time. True, in the 
Kinney Case, a motion to amend was made before trial, but that cir- 
cumstance bears on the justice and fairness of permitting amendment 
— not on the power to do so. In approving an amendment even be- 
fore trial, the décision necessarily implies that the case was présent 
in that court and was not within the grasp of the state court. We 
hâve recognized the Kinney Case as liberalizing the former strictness. 
Rife V. Underwriters, 204 Fed. 32, 36, 122 C. C. A. 346. 

It is not without significance that the Code (section 29 [Comp. St. 
1913, § 1011]) now requires notice of the removal proceedings, and 
we hâve thought this implied a right to be heard to some extent and 
so was vital. Butterworth v. Sessions, 205 Fed. 502, 123 C. C. A. 
570; Arthur v. Maryland Co. (D. C.) 216 Fed. 386, 387. An order 
of a State court, after such notice and hearing, may well operate to 
cure an imperfect showing in a way that could not be assumed un- 
der the former practice. 

Once do away with the thought that in such a case — where the re- 
moval pétition was only imperfect, and where the state court had 
approved the transfer — the jurisdiction remains and is in the state 
court, and there seems no reason why it should not be viewed as lib- 
erally after judgment as is a case begun in the fédéral court. This 
is especially true where, after removal, plaintiff has filed an amended 
but incomplète pétition and issue has been again joined. 

It is now well established, as to a suit commenced in a fédéral court, 
that even where the pleading allégations of diverse citizenship are 
incomplète, yet if no question is made on that point and its existence 
can fairly be presumed from the entire -record which reaches an ap- 
pellate court, including the proofs as well as the pleadings, the court 
will not reverse for that reason. Robertson v. Cease, 97 U. S. 646, 
648; Sun Ass'n v. Edwards, 194 U. S. 377, 382, 24 Sup. Ct. 696, 
48 L. Ed. 1027; Mahoning Co. v. O'Hara (C. C. A. 6) 196 Fed. 945, 
948, 116 C. C. A. 495; R. R. v. Stephens, supra. Hère we observe 
that the pétition says plaintiff was working in Ohio at the time of 
the accident; that plaintiff did not move to remand, as he naturally 
would hâve done if he had not been a citizen of Ohio when the suit 
was commenced; that the allégation in the removal pétition of citi- 
zenship on January 19th, in connection with plaintiff's earlier situs as 
working in Ohioi in October, strongly suggests his citizenship on 
December 20th; that, at the opening of the trial, the counsel stipu- 
lated an agreement on the subject of diverse citizenship, which clearly 
ail counsel and the court thought showed jurisdiction ; and that plain- 
tiff testified he resided at Bridgeport, and for some time before the 
accident had been working in the vicinity and had been helpless at 
home ever since the accident, in October. In spite of ail thèse things, 
it may be true that he had become a citizen of Ohio within a few days 
preceding January 19th; but this is not the natural presumption, it 
is highly improbable. We think the case is fairly within the princi- 
ple of the Kinney and Sun Cases. Indeed, the fact analogy to the 
latter is very close as to inferring citizenship. The mère possibility that 
there was no jurisdiction will not justify reversai. 
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We make a différent disposition of the case from that made of the 
Stephens Case because hère the necessary citizenship may fairly be 
inferred ; there, it may not be. That a railroad is doing business in 
a State has little, if any, tendency to show its organization under the 
laws of that state. 

The judgment is affirmed, with costs. 



CHICAGO, R. I. & P. RY. CO. v. STEPHENS. 

(Circuit Court of Appeals, Sixth Circuit December 8, 1914.) 

No. 2492. 

1. COUBTS (§ 405*)— tÎNITED STATES COUKTS DETEBMINATION OF QUESTIONS OF 

JUBISDICTION. 

It is the duty of tlie Circuit Court of Appeals to conslder a claim that 
the pleadlngs and proof do not show diverse citizenship, though counsel 
fail to argue that question, and attempt to waive the assignments of er- 
rer raising it. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

2. CouBTs (§ 322*) — United States Cotjbts — Jueisdiction — Allégations in 

Plbadings. 

A déclaration, in an action against a railroad company, alleging that 
plaintIfC was a citizen of Tennessee and that défendant was a corporation 
existing and doing business in the states of Arkansas and Tennessee, did 
not show diverse citizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881, 887 ; Dec. 
Dig. § 322.* 

Diverse citizenship as a ground of fédéral jurlsdlction, see notes to 
Shipp V. Williams, 10 O. O. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

8. Couets (§ 322*) — United States Coubts — Jueisdiction — ^Allégations in 
Pleadings — "Citizen." 

In an action against a railway company by a citizen of Tennessee, a 
déclaration, alleging that the railway company was a citizen of Arkansas, 
without any allégation that it was organized as a corporation under the 
lawB of Arkansas, dld not show that it was a "citizen" of Arkansas, wlthln 
Const. U. S. art. 3, § 2, provldlng that the judlclal power of the United 
States shall extend to controversies between citizens of différent states, 
and Judlclal Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 
1913, § 991]) § 24, giving District Courts original Jurlsdlction in case of 
diverse citizenship; especially where the corporate character of défend- 
ant was neither admltted nor proved. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881, 887; Dec. 
Dec. Dig. § 322.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Citizen.] 

4. Appeal and Ebbob (§ 1178*) — Revebsal fob New Teial on Issue of Ju- 
eisdiction. 

Where diverse citizenship was not sufficiently alleged or proved, but it 
appeared probable that the facts would warrant an amendment showing 
the requlred diversity, a judgment would be reversed and the cause re- 
manded with permission to frame and try an issue of fact with respect 
to diversity of citizenship alone without settlng aside the verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4604^ 
4620 ; Dec. Dig. § 1178.*] 

'For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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5. Tmal (§ 420*) — Motion tob Directed Verdict — Waivke. 

Any claim of error respectlng the déniai of a motion for a directed ver- 
dict, made at the close of plaintlfC's évidence, was walved by défendant 
by presenting its évidence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 983; Dec. Dig. § 
420.*] 

6. Tbial (§ 176*) — Eeservation of Gbounds of Beview — Motion ïob Di- 

rected Verdict. 

A motion to direct a verdict is addressed to the condition of the case 
at the close of the évidence, and not to errors in the charge subsequently 
delivered, especially where no exception is taken to the charge. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 399; Dec. Dig. § 
176.*] 

7. Trial (§ 141*) — Questions fob Jubt — Mattebs Not in Issub. 

Where, in a passenger's action against. a railroad company for Injuries 
caused by remaining ail night in a cold and filthy dépôt, plauitifif's pur- 
chase of a ticket and defendant's failure to complète the performance of 
the wntract of carriage were admltted for ail intents and purposes, It 
was not necessary to submit any question relative thereto to the jury. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 336; Dec. Dig. § 
141.*] 

8. Caeriers (§ 275*) — ^Passenger's Action fob Injuries — Sufficibnct of 

Déclaration. 

A déclaration, allegtng that plaintifC purchased a ticket from defend- 
ant's authorized agent over the Une of a Connecting carrier to W., and 
from W. to her destination over defendant's railroad ; that upon reach- 
Ing W. she was told'she could go no further on account of hlgh water; 
that after spending the night In the dépôt at "W., which was filthy, cold, 
and Inadequately heated, and contained men who were drunk and used 
unpleasant language, she turned back ; that, though the railroad company 
knew of the hlgh water and was IssuIng dally bulletins relative thereto, 
the agent negligently and wantonly sold plaintlff a through ticket ; and 
that In conséquence she sustalned certain injuries — though possibly open 
to a demand for spécifications conceming the acts and omissions of de- 
fendant, was sufflclent, in the absence of such a demand, to advise défend- 
ant of the nature of the testimony that would be offered, and to justify 
évidence tending to show négligence on de.fendant's part. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1076, 1077 ; Dec. 
Dig. § 275.*] 

9. Carriers (| 272*) — Duties Towabd Passengebs — Accommodations at Sta- 

tions. 

A rallway company, which authorized the agents of a Connecting carrier 
to sell through tickets over Its Une, was chargeable wlth notice that per- 
sons holding such tickets might be brought to the junctlon point in ig- 
norance of the wlthdrawal of Its regular train from that point because of 
hlgh water, and, though such hlgh water justlfled the wlthdrawal of the 
train, It did not Justify It In falllng to fumlsh such passengers with facili- 
tles for their accommodation and safety In the dépôt at the junction 
point, at least for a rçasonable time after thelr arrivai. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1072-1074 ; Dec. 
Dig. § 272.*] 

10. Cabribes (§ 278*) — ^Passengeb'b Action fob Injubies — Questions fob 

JUBT. 

Where the holder of a through ticket reached the junction point of de- 
fendant's road and another raUroad at midnight, in ignorance that de- 
fendant's train scheduled to leave that point at 3:25 had been wlthdrawn 
because of hlgh water, and not having sufiicient money to pay the expense 
of going to a hôtel in addition to the expense of the return trlp made 

♦For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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necessary by the withdrawal of such train, and belng unable untll morn- 
Ing to clear up conflicting statements as to trains for her destination, she 
remained until 9 o'clock in the dépôt, whicti was cold and filthy, and 
wliere slie was frightened by the conduct of a drunken man, it was a 
question for the jury whether she was justifled in remalning in the dépôt 
the rest of the night, and it could not be sald as a matter of law that she 
was not a passenger when she entered the dépôt,- or that she lost her 
rights in that respect by staying there too long. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1080, 1081 ; Dec. 
Dig. § 278.*] 

11. CAERIEKS (§ 272*) DTJTIES TOWARD PASSENGERS ACCOMMOnATIONS AT 

Stations. 

If she was justifled in remalning In the dépôt until the next morning, 
she was a passenger to whom défendant owed the duty of exercising rea- 
sonable care and diligence to furnish her with a reasonably safe and com- 
fortable dépôt until the departure of the tra'in for which she was wait- 
Ing, under the comnaon law and by Kirby's Dig. Ark. § 6634, requlring 
railway companies running trains at night to keep their waiting rooms 
open day and night for the use of passengers and at proper times and 
seasons to keep them clean and comfortably heated. 

[Ed. Note.— ror other cases, see Carriers, Cent. Dig. §§ 1072-1074 ; Dec. 
Dig. § 272.*] 

12. Evidence (§ 528*) — Opinion Evidence — Subjects of Expeet Tbstimont. 

In an action for injuries caused by remalning ail night in a railway de- 
pot which was filthy and cold, where plaintiff was frightened by the con- 
duct of a drunken man, expert testimony as to whether thèse conditions 
would cause the norvousness and irregularity in the menstrual flow of 
which plaintiff complalned was properly admltted, as it related to a sub- 
Ject not famillar to the layman, and the opinion only of a compétent ex- 
pert would be of any value. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2335-2337 ; Dec. 
Dig. § 528.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Mrs. W. G. Stephens, by next friend and husband, W. G. 
Stephens, against the Chicago, Rock Island & Pacific Railway Com- 
pany. Judgment for plaintiff, and défendant hrings error. Reversed 
and remanded. 

S. P. Walker, of Memphis, Tenn., for plaintiff in error. 
H. E. Taylor, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The railroad company seeks to 
reverse a judgment and set aside a verdict recovered against it for Per- 
sonal injuries sustained by Mrs. Stephens. The action was originally 
brought by Mrs. Stephens against the Chicago, Rock Island & Pacifia 
Railroad Company and the receivers of the Missouri & North Arkansas 
Railroad Company. The receivers appeared specially by motion to dis- 
miss the action as to them and their company, on the grounds that the 
company did not own or operate a railroad in Tennessee, and thg.t the 
service attempted to be made upon them was insufiîcient. The motion 

•For other cases see same toplc & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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was granted as to service, and Mrs. Stephens then filed an amendment 
to her déclaration, stating her complaint against the Chicago, Rock 
Island & Pacific Railroad Company alone. 

[1-3] 1. Jurisdiction. Although eleven assignments are presented 
with the writ of error, defendant's counsel in their brief attempt to 
waive ail of them except the first, sixth, and eleventh. This waiver is 
effective without doubt, save as to the second. That assignment is 
based upon a claim of error in entering judgment against défendant 
"for the reason that it does not appear in proof" that défendant "was 
a nonresident of the state of Tennessee," and upon the further claim 
that the déclaration allèges that défendant "was a résident of the state 
of Arkansas, but fails to allège that it was a nonresident of Tennessee." 
It is the duty of the court to consider the question thus presented, in 
spite of the failure of counsel to argue it or the effort to waive it, 
because jurisdiction cannot be acquired by consent, nor be presum- 
ed; it must affîrmatively appear upon the face of the record. M. 
C. & L. M. Ry. Co. v. 'Swan. 111 U. S. 379, 382, 4 Sup. Ct. 510, 
28 L. Ed. 462; Thomas v. Board of Trustées, 195 U. S. 207, 211, 23 
Sup. Ct. 24, 49 L. Ed. 160.; Nichols Lumber Co. v. Franson, 203 U. 
S. 278, 282, 27 Sup. Ct. 102, 51 L. Ed. 181 ; Chi., B. & Q. Ry. Co. v. 
Willard, 220 U. S. 413, 419, 31 Sup. Ct. 460, 55 L. Ed. 521. Jurisdic- 
tion was invoked and rested only on the ground of diversity of citizen- 
ship. It is plain enough from the pleadings and proofs that Mrs. 
Stephens is a citizen of Tennessee and a résident of Memphis ; but dif- 
ficulty arises with respect to the Rock Island Company. It is alleged 
in the déclaration that the company is "a. corporation existing and do- 
ing business in the state of Arkansas and Tennessee," and, in the 
amendment, that the company "is a citizen of the state of Arkansas; 
* * * that t|ie said railroad company is a corporation * * * 
operating a Une of railroad from Wheatley, Ark., into Memphis, 
Tenn." In the summons issued against the railroad it is stated that 
the Rock Island Company is "a citizen of (the) state of Arkansas." 
Nothing further appears in the record tending to show the corporate 
character or place of origin of the company ; indeed, thèse f acts do not 
seem to hâve been regarded as important éléments of the issues. The 
trouble with the allégations of the déclaration is that they would not, if 
admitted, be sufficient under the authorities to justify taking jurisdic- 
tion of the action; for they charge that the company is "a corpo- 
ration existing and doing business in the state of Arkansas and Ten- 
nessee." This might be true, and still the corporation might not 
hâve been created under the laws of either of those states, or it might 
hâve been only" in virtue of the laws of Tennessee of which state the 
plaintiff is a citizen. The allégations of the amendment, however, 
amount to an assertion that the company is a corporation and a citizen 
of the state of Arkansas, and, if admitted, it might be said with much 
show of reason that this is tantamount to alleging that the company 
was organized as a corporation under and according to the laws of 
Arkansas ; for in no other way could the corporation be a "citizen" of 
that state within the meaning of the fédéral jurisdictional clauses touch- 
ing controversies or suits of a civil nature "between citizens of dif- 
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ferent states" article 3, § 2, Const. ; section 24, Judicial Code. * Still, 
the corporate character of défendant is neither admitted nor proved 
hère; and according to the controlling décisions an allégation that a 
corporation is a citizen of a given state is not sufficient to show juris- 
diction. La Fayette Ins. Co. v. French, 59 U. S. (18 How.) 404, 405, 
15 L. Ed. 4SI ; Muller v. Dows, 94 U. S. 444, 445, 27 L. Ed. 207. See, 
also, American Sugar Refining Co. v. Johnson, 60 Fed. 503, 511, 9 C. 
C. A. 110 (C. C. A., 5th Cir.) ; Atlantic Coast Line Co. v. Whilden, 195 
Fed. 263, 115 C. C. A. 254 (C. C. A., 5th Cir.); Parker Washington 
Co. V. Cramer, 201 Fed. 878, 879, 120 C. C. A. 216 (C. C. A., 7th Cir.) ; 
United States v. New York S. S. Co., 216 Fed. 61, 63, 132 C. C. A. 
305 (C. C. A., 2d Cir.). ^ 

1 Of course, in a literal sensé it was never supposed that a corporation was 
a citizen, and yet in a fédéral jurisdlctional sensé the courts came at last 
to treat it as a citizen. This development of the law was worked oUt, as 
is well known, upon the theory that the members of the corporate body should 
be conclusively presumed to be citizens of the state In which the corporation 
was created ; and so, under the franchise the members could sue or be sued in 
the corporate name; and, as was sald by Mr. Chlef Justice Taney In Ohlo & 
Mississippi R. Co. v. Wheeler, 66 U. S. (1 Black) 288, 296, 17 L. Ed. 130, and 
by Mr. Justice Gray in Shaw v. Qulncy Mining Co., 145 U. S. 444, 451, 12 
Sup. et 935, 36 L. Ed. 768, It was upon this presumptlon that the décision 
was reached in 1844 in Louisvllle Railroad Co. v. Letson, 2 How. 497, 557 
(11 L. Ed. 353), where the earlier décisions declaring a narrower doctrine 
were in effect overruled ; Mr. Justice Wayne saylng: "But there is a broader 
ground upon which we désire to be understood, upon which we altogether 
rest our présent judgment, although It mlght be maintained upon the narrower 
ground already suggested. It is that a corporation created by and doing busi- 
ness in a particular state Is to be deemed to ail Intents and purposes as a 
person, although an artlfldal person, an inhabitant of the same state, for 
the purposes of Its incorporation, capable of belng treated as a citizen of 
that state, as much as a natural person." 

In Railroad Co. v. Koontz, 104 U. S. 5, at pages 11, 12 (26 L. Ed. 643), Mr. 
Chlef Justice Waite sald: "A corporation, therefore, created by and organ- 
Ized under the laws of a particular state, and having its principal office there, 
is, under the Constitution and laws, for the purpose of suing and belng sued, 
a citizen of that state. • * * By doing business away from their légal 
résidence they do not change their citizenshlp, but simply extend the fleld 
of their opérations. They réside at home, but do business abroad." 

And in Shaw v. Qulncy Mining Co., supra, 145 U. S. at page 451, 12 Sup. 
et. at page 937 (36 L. Ed. 768), In allusion to the language just quoted, 
Mr. Justice Gray sald: "The same doctrine has been constantly maintained 
by this court in applylng to corporations the judlciary acts, conferring on 
the Circuit Courts of the United States jurlsdlction of suits between citizens 
of différent states." 

And it is settled that a corporation cannot be a citizen of any state, except 
of the state under whose laws it was flrst created. Loulsville, etc., Ry. Co. v. 
liouisville Trust Co., 174 U. S. 552, 663, 19 Sup. Ct. 817, 43 L. Ed. 1081 ; Missouri 
Pacific Ry. Co. V. Castle, 224 U. S. 541, 546, 32 Sup. Ct. 606, 56 L. Ed. 875 ; 
Walters v. Chicago, B. & Q. R. Co. (C. C.) 104 Fed. 377, 380. 

2 It will be observed that we hâve treated the allégations of jurlsdlction 
both of the déclaration and the amendment as though they had been distlnctly 
admitted by défendant. We hâve done this because, as stated In the opinion, 
we do not regard those allégations as sufficient to show jurlsdlction. The 
case would be dlfCerent if the allégations were 'in proper form and not put in 
Issue by either an approprlate plea or answer. Toledo Traction Co. v. Cam- 
eron, 137 Fed. 48, 52-54 (C. C. A., 6th Cir.) 69 C. C. A. 28 ; Roberts v. Langen- 
bach, 119 Fed. 349, 350, 352 (C. C. A.. 6th Cir.) 56 C. C. A. 253 ; Hartog v. 
Memory, 116 U. S. 588, 590, 6 Sup Ct. 521, 29 L. Ed. 725. 
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[4] What disposition then should he made of the case? If, after 
verdict and judgment and while the case was in control of the court 
below, the plaintiflf had sought to amend her déclaration by appropri- 
ate and definite allégations, and to show that the Rock Island Company 
was in truth a corporation created in accordance with the laws of Ar- 
kansas, she would no doubt hâve been given opportunity to cure the 
defect in question. Mexican Central Railway v. Duthie, 189 U. S. 76, 
77, 23 Sup. Ct. 610, 47 L. Ed. 715. It is true that the Chief Justice 
said in the course of the opinion in that case that if the pétition had 
remained as it was originally framed, and the case had been carried 
to the Circuit Court of Appeals, that court "would hâve been con- 
strained to reverse the judgment and remand the cause for a new trial, 
with leave to amend" ; but the orders of reversai in the cases there re- 
ferred to seem to hâve been to remand the causes "for further pro- 
ceedings," and not in terms for new trial (and see Denny v. Pironi, 141 
U. S. 121, 124, 11 Sup. Ct. 966, 35 L. Ed. 657, and citations); and it 
is not perceived why the reversai of the judgment should necessarily 
include the setting aside of the verdict. Permitting the verdict to stand 
in a c ase like this and reversing the judgment, only to remand the cause 
with permission to frame and try an issue of fact with respect alone 
to diversity of citizenship, would no more deprive the défendant of the 
right of trial by jury than was donc in the Duthié Case, just cited 
(Parker Washington Co. v. Cramer, supra, 201 Fed. 880, 120 C. C. A. 
216; Toledo Traction Co. v. Cameron, 137 Fed. 48, 54, 55, 69 C. C. 
A. 28 [C. C. A., 6th Cir.] ; McEldowney v. Card [C. C] 193 Fed. 475, 
483, by Sanford, District Judge; ; and the trial court could then exer- 
cise its powers under section 954 of the Revised Statutes (Comp. St. 
1913, § 1591) as completely as the trial court did in the Duthie Case. 
Such a course as this is sanctioned even in criminal cases, where the 
sentence is exroneous. Ballew v. United States, 160 U. S. 187, 202, 
203, 16 Sup. Ct. 263, 40 L. Ed. 388 ; Haynes v. United States, 101 Fed. 
817, 820, 42 C. C. A. 34 (C. C. A., 8th Cir.); Whitworth v. United 
States, 114 Fed. 302, 305, 52 C. C. A. 214 (C. C. A., 8th Cir.) ; Mitchell 
V. United States, 196 Fed. 874, 878, 116 C. C. A. 436 (C. C. A., 9th 
Cir.). True, in the instant case no attempt was made by counsel in 
the court below, and none has been made hère, to provide for curing 
the defect; it scarcely need be said that in such circumstances the 
defect cannot be cured in this court (Fred Macey Co. v. Macey, 135 
Fed. 725, 729, 68 C. C. A. 363 [C. C. A., 6th Cir.]); and we cannot 
pursue a course hère like the one we hâve this day adopted in La Belle 
Box Co. V. Stricklin, 218 Fed. 529, 134 C. C. A. 257. We hâve the im- 
pression, however, that the facts will warrant the amendment and show 
the required diversity ; for (a) the assignment of error touching juris- 
diction is, as we hâve seen, based simply upon the absence of proof 
that the Rock Island "was a nonresident of the state of Tennessee," 
which of course is entirely consistent with the organization of the Com- 
pany in another state (and see Butterfield v. Miller, 195 Fed. 200, 204, 
205, 115 C. C. A. 152 [C. C. A., 6th Cir.]), and (b) in attempting to 
waive assignments, as before indicated, counsel for défendant frankly 
state in their brief that : 
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"After careful considération the défendant is of the opinion that none of 
thèse otlier assignments are well taken, and wUl tlierefore not burden the 
court with a discussion of them." 

We are therefore constrained to believe that the case should be con- 
sidérée! upon its merits, with the purpose of avoiding another trial if 
réversible errer is not found and diversity of citizenship in fact existed. 
Atlantic Coast Une R. Co. v. Whilden, supra, 195 Fed. 253, 115 C. C. 
A. 254; Atchison, T. & S. F. Ry. Co. v. Gilliland, 193 Fed. 608, 
611, 113 C. C. A. 476 (C. C. A., 9th Cir.); Newcomb v. Burbank, 181 
Fed. 334, 336, 337, 104 C. C. A. 164 (C. C. A., 2d Cir.); Parker 
Washington Co. v. Cramer, supra, 201 Fed. 880, 881, 120 C. C. A. 216. 
We are the more content to adopt this course because défendant appears 
to hâve presented its fuU défense upon the merits, and, upon proper 
amendment below, will be given opportunity to contest the jurisdiction- 
al issue. 

2. The Merits. According to ' allégations of the déclaration and 
proofs ofïered, the Missouri & North Arkansas Railroad Company 
opérâtes a line of railroad between Crosby and Wheatley, Ark., and 
the Chicago, Rock Island & Pacific Railroad Company a line between 
Wheatley and Memphis. Mrs. Stephens, to whom we shall hereafter 
refer as "plaintiff," purchased of the ticket agent stationed in the dépôt 
of the first-named railroad at Crosby a full-fare passenger ticket, en- 
titling the holder to be carried from that place over such first-named 
road to Wheatley and thence over the Rock Island to Memphis. Plain- 
tiflf was accompanied by her two small children, for whom she pur- 
chased a half-fare ticket which otberwise corresporided with her own. 
The purchases were made April 7, 1912, when a flood was threatened, 
and plaintiff in conséquence inquired of the ticket agent whether she 
would hâve "any trouble in getting to Memphis on account of this 
water," and the agent answered: "Oh, no; you will go right on 
through." Thèse tickets were not marked, "Subject to delay" ; yet 
plaintiff was carried only to Wheatley and was there neglected by de- 
fendant and exposed to cold and other discomforts for which the re- 
convey was allowed. 

[ 5 ] The complaint made in the amendment to the déclaration is con- 
tained in two counts. After setting out in the first count the purchase of 
the two tickets at Crosby, plaintiiï in substance and effect alleged that in 
such sale and delivery of tickets the agent represented both of the rail- 
road companies ; that after purchasing the tickets she boarded the train 
of the first-named company and was transported to Wheatley, where 
she was told she could go no further on account of the high water, and 
to return to Kensett, Ark. ; that after spending the night in the dépôt 
at Wheatley, which was filthy and also "cold and inadequately heated, 
and which contained men, ail of whom were drunk and using language 
that was not pleasant to the ear of a lady, and especially to children, 
she went back to Searcy, Ark." This count is based upon alleged 
breach of the contract, and specified injuries suffered in consé- 
quence. The second count is in tort, and allèges that the railroad com- 
pany (Rock Island) knew of the high water and was issuing daily bul- 
letins warning the public of the height it would reach on the following 
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day, the 8th of April ; that, at the time the ticket was sold to her by the 
common agent of the two companies, such agent knew that she could 
not be carried to Memphis, and nevertheless negligently and wantonly 
sold her a through ticket; that in conséquence she sustained the in- 
juries, which are again specifically described. Among the allégations 
of injury it is stated in each count that the plaintifï suffered from cold 
and fright, which caused "irregularity of her menses," nervousness, 
and hysteria, resulting in fréquent and serious periods of insomnia and 
pain. At the close of plaintiff's évidence, defendjfnt moved for a di- 
rected verdict. This was overruled, and défendant presented its évi- 
dence, which of course was a waiver of any claim of error respecting 
such déniai of the motion. 

From the whole évidence it is plain enough that the railroad agent 
at Crosby, who sold plaintifï her ticket, was authorized to make such 
sales on behalf of defendaiit the Rock Island Company, as well as the 
other Company ; that the dépôt at Wheatley was a union station used 
and maintained by both railroad companies ; that the plaintifï and her 
children were carried over the road of the first company from Crosby 
to Wheatley without notice or warning that they could not be carried 
thence over the Rock Island road to Memphis ; that the train on which 
they had been brought to Wheatley continued on its line beyond that 
place ; that plaintifï and her children were so required to leave the train 
at the dépôt, the union station mentioned ; that plaintifï was there first 
told, though not by an agent of either of the railroad companies, that 
neither the regular train nor any other would be run from Wheatley 
to Memphis and that she with her children would better return on the 
morning train to Kensett (which seems to be a station in Arkansas near 
Searcy where the husband was staying). Further, as we understand 
the testimony, the train carrying plaintiff and her children reached the 
union dépôt in Wheatley at about midnight of April 7th, and the plain- 
tifï and her children entered the waiting room of the dépôt and remain- 
ed there until about 9 o'clock the next morning, when they returned to 
Kensett on a train running over the road on \yhich they had been 
brought to Wheatley. Concededly the dépôt was unattended during 
the night by any one representing either of the railroads. The night 
was cold, and the waiting room in which plaintifï and her children 
were located was filthy, and, moreover, the room was not heated during 
any of the time they remained there, and so was exceedingly uncom- 
f ortable. Plaintifï and her children (a boy then about 1 1 years of âge, 
and another child whose âge or sex does not appear) were greatly 
frightened by the conduct of at least one drunken man, and the mother 
was also suffering from the cold. Plaintifï testifîed that her monthly 
period was then in progress, that it was stopped by a cold contracted 
in this waiting room and had never returned, and that this had caused 
her much sufifering, although she had been in perf ect health bef ore and 
regular in the respect mentioned. It is true that upon plaintifï's leaving 
the train at Wheatley she was directed to the waiting room by a night 
watchman of a rice mill close by; that this watchman, having to be 
absent a short time, returned to the waiting room and found the door 
locked, but was able to make plaintifï understand that if she woula 
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unlock the door he would procure coal and heat the waiting room for 
her, or that he would accompany her and the children to a hôtel some 
four blocks distant, or that he would furnish them a comfortable place 
to sit in the rice mil!. Plaintiff declined thèse offers, because of her 
State of fright and that of her children, which was first induced by a 
threatened intrusion of the drunken man mentioned and during the ab- 
sence of the rice-mill watchman ; moreover, she and her son believed 
that this watchman was drinking, though it appeared at the trial that 
they were mistaken in this belief ; and an additional reasou for declining 
to accompany the watchman to the hôtel was that she had not suiïîcient 
money with her to pay the expense, in addition to the railroad fare in 
case of her retum to Searcy. This watchman was the person who had 
told plaintiff upon her arrivai that no train would leave for Memphis, 
but she had been informed by another person that she could get a train 
out that night (as we understand for Memphis). However, she was 
not able to hâve thèse conflicting statements as to an outgoing train 
officially cleared up until the next morning. 

Défendant moved for an instructed verdict at the close of ail the 
évidence, which was overruled. It also presented certain requests 
that were denied. It reserved exceptions and assigned errors to thèse 
rulings, but reserved no exception to the charge. The court gave in- 
structions later upon inquiries made by the jury, and hère again de- 
fendant reserved no exception. The first assignment relied on concerns 
the overruling of defendant's last motion to direct a verdict. The 
theory of this assignment is threefold: (1) That while the basis of the 
first count is an alleged breach of the contract of carriage, the court 
withdrew the question from the jury, and submitted as questions of 
fact, whether plaintiff became a passenger of the Rock Islahd by 
presenting herself with that purpose at its dépôt in Wheatley, and 
whether under the circumstances she acted with reasonable prudence 
in remaining in the dépôt the rest of the night; and, say counsel, since 
the déclaration nowhere charges that "the Rock Island maintained its 
dépôt at Wheatley in a négligent, improper or careless manner," the 
charge proceeded upon a theory not sustained by the pleadings. (2) 
That plaintiff cannot recover as a passenger of the Rock Island, be- 
cause, upon receiving notice at Wheatley that no train would leave for 
Memphis, she ceased to be a passenger, even though it be held that she 
was a passenger up to that time; the Rock Island in no event owing 
her any duty further than to allow her a reasonable time to leave the 
premises. (3) That if plaintiff was a passenger of the Rock Island, 
then, as a matter of law, she did not hâve the right to use the dépôt 
except for a reasonable period before the regular time for departure of 
the train (3 :25 a. m.) ; and that défendant certainly owed her no duty 
for the portion of the night succeeding that time. 

[6-9] It ought to be sufiîcient to say of the first, if not also of the 
second and third, of thèse claims of error in the charge, that a motion 
to direct is addressed to the condition of the case at the close of the 
évidence, and not to errors in the charge subsequently delivered to 
the jury; and this is accentuated hère by the fact that at the time 
£he charge was given it was satisfactory to the défendant. Further, 
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thèse contentions are without merit. There was no occasion to submit 
to the jury any question of fact, touching either plaintiff's purchase 
of the ticket at Crosby or the failure of the Rock Island to complète 
the performance of the contract of carriage; for those facts were to 
ail intents and purposes admitted at the trial. While it may be true 
that the déclaration as amended was open to a demand for spécifica- 
tions concerning the acts and omissions of the Rock Island, still the al- 
légations were sufficient fairly to advise the company of the nature 
of the testimpny that would be ofïered at the trial; no such demand 
was made, and no claim of surprise was presented at the trial respect- 
ing the testimony offered, ©xcept in one respect as to wh.^h error is 
not assigned. As it seems to us therefore learned counsel misconceive 
the real scope and effect of the déclaration, and also ignore the légal 
duty resting upon the Rock Island, when they urge that it was error to 
.receive évidence tending to show négligence in défendant or that there 
is a variance between the facts proved and the amended déclaration. 
Thé other two features of error claimed under the first assignment 
overlook the légal effect of the sale and delivery at Crosby of plaintiff's 
through ticket to Memphis. The Rock Island could not at once con- 
cède the rightful sale of that ticket and discharge itself of ail obliga- 
tions thereunder by simply deserting its dépôt at Wheatley, upon the 
theory that any person who might arrive there, as plaintiff did, with 
a ticket like the one hère, would be entitled to remain only a reason- 
ably sufficient time to leave thei premises; nor can the Rock Island 
rightfully insist that the trial court was bound to charge the jury, as 
matter of law, that plaintiff could not stay at the dépôt for the portion 
of the night remaining after her arrivai at Wheatley. It is not enough 
to say that the présence of an extraordinary flood justified either of 
thèse contentions. Conceding that the existence of the flood justified 
the Rock Island in withdrawing its train for Memphis, it does not fol- 
low that it was also justified in failing to furnish plaintiff, at least for a 
reasonable time in view of ail the circumstances, with facilities for her 
accommodation and safety in the dépôt at Wheatley. The company 
was chargeable with notice that one or more persons, holding through 
tickets, might be brought there on the other train in ignorance of the 
withdrawal of the regular train for Memphis. This results from the 
conceded authority of the agent at Crosby to sell the through ticket 
to plaintiff; for it in effect concèdes an agency in the Connecting Une, 
the Missouri & North Arkansas Railroad Company, to cause such 
tickets to be sold for through passage of the purchasers to Memphis 
on any of the passenger trains of that road. In saying this we are 
mindful of the fact that the form of the ticket in question (that is, 
whether made up of coupons or not) is not shown ; but it is not claimed, 
as it could not well be, that the form is important in a case like this. 
Young v. Pennsylvania R. Co., 115 Pa. 112, 118, 7 Atl. 741; Railway 
V. Loftis, 72 Ohio St. 288, 299, 74 N. E. 179, 106 Am. St. Rep. 597, 3 
Ann. Cas. 3; C. & A. R. R. Co. v. Mulford, 162 111. 522, 528, 44 N. E. 
861, 35 L. R. A. 599; Pennsylvania R. Co. v. Connell, 112 111. 295, 302; 
Milnor v. N. H. R. R. Co., 53 N. Y. 363, 368; Moore v. M., K. & C. 
Ry. Co., 18 Tex. Civ. App. 561, 562, 45 S. W. 609; Kansas City, Mem- 
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phis & Birmingham R. Co. v. Foster, 134 Ala. 244, 255, 256, 32 South. 
773, 92 Am. St. Rep. 25 ; 2 Hutch. on Carrriers (3d Ed.) § 1049, pp. 
1209, 1210; 2 Redf. on Ry. {6th Ed.) § 201, pp. 313, 314, 315. We 
hâve seen that plaintiff was carried to the dépôt at Wheatley in igno- 
rance of the withdrawal of the regular train for Memphis. We do not 
overlook the testimony of the Rock Island trainmaster that a tele- 
gram was sent to the Wheatley operator at 8:30 a. m. of the 7th of 
April, giving directions on account of the flood conditions to discour- 
age ail passenger business, to sell tickets "Subject to delay," and to ex- 
plain to passengers that should they get water-bound they would be 
"at their own expense"; but neither the point from which the tele- 
gram was sent nor the time it was received at Wheatley is shown. 
It is not pretended that plaintifï was advised of this telegram, and it 
cannot be that she is responsible for the failure of either the Rock Is- 
land or its Connecting carrier agent seasonably to notify her of thèse 
conditions. 

[ 1 0, 1 1 ] Thus plaintifï reached def endant's dépôt at midnight in 
possession of a through ticket purchased at the beginning of her trip, 
with the implied consent of défendant, and we are asked to hold, as 
matter of law merely, that she was not a passenger when she entered 
the dépôt; and, if she was, that she lost her rights in that respect by 
staying there too long. We are not disposed to believe that the law 
is so extrême and harsh as to sanction any such rule. That would 
deny to plaintifï, as aiso défendant, the right to hâve the jury pass upon 
the facts and circumstances which brought about the conditions pre- 
vailing at the Wheatley dépôt. Was plaintiff in fault, or was défend- 
ant, for the confusing plight in which plaintiff evidently found herself 
upon her arrivai at this dépôt ? In view of the court's charge and the 
verdict, we are not called upon to détermine whether plaintiff was a 
passenger of the Rock Island when she entered the waiting room of 
the dépôt. Her intent in that behalf is manifest, and, with her rightful 
purchase and possession of the Memphis railroad ticket, her right to 
treatment as a passenger would as matter of law be difficult to réfute. 
Whether the conditions justified her in remaining in the waiting room 
the rest of the night was clearly a question for the jury, under appro- 
priate instructions. Counsel for défendant frankly admit that after 
diligent • search they hâve been unable to find apposite authority to 
sustain their contention. The ultimate and controlling issue submitted 
to the jury in substance was whether, in view of the scheduled depar- 
ture of the Memphis train, the time when plaintiff entered the dépôt, 
and the length of time she subsequently remained there, were or were 
not under the facts and circumstances of the case reasonable. The trial 
court made plaintiff's relation as a passenger of défendant at the time 
she entered the dépôt dépend upon the jury's finding on this issue; 
charging the jury that if she then was a passenger the company was 
under duty to exercise "reasonable care and diligence in furnishing her 
with a reasonably safe and comfortable dépôt * * * until the de- 
parture of the train for which she was waiting." Thèse views met with 
no exception and certainly were as favorable to défendant as on any 
rational theory it was entitled to. 
218 F.— 35 
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The statute law of Arkansas imposes upon railroad companies 
running trains at night the duty to keep their waiting rooms "open 
both day and night for the free and unrestricted use * * * Qf 
their passengers," and also at proper times and seasons to keep such 
rooms clean and "comfortably heated." Kirby Dig. of Stat. of Ark., 
§ 6634, p. 1379. The rule of this statute, if not of the act itself (Acts 
of Ark. 1899, pp. 152, 153), was upheld in St. Louis, I. M. & S. Ry. Co. 
V. Wilson, 70 Ark. 136, 140, 66 S. W. 661, 91 Am. St. Rep. 74, and 
the vaHdity of the statute was again recognized in St. Louis, L M. & 
S. Railway Co. v. Laurence, 106 Ark. 544, 547, 153 S. W. 799. Apart 
from this statute, we think there was a common-law duty resting upon 
thèse companies to provide plaintifï with reasonable accommodations 
at this station. In McDonald v. Chicago Northwestern Railroad Co., 
26 lowa, 124, 138 (95 Am. Dec. 114), Dillon, C. J., having occasion to 
consider the subject, said: 

"But I hâve no hésitation in saylng that, without any statute enactlng It, 
there is a common-law duty on thèse companies to provide reasonable 
accommodations at stations for the passengers vrho are invlted and expected 
to travel on their roads. See Caterham R. Co. v. London R. Co., 87 Eng. 0. L. 
410." 

See, also, Draper v. Evansville, etc., R. Co., 165 Ind. 117, 120, 74 
N. E. 889, 6 Ann. Cas. 569 ; St. Louis L M. & S. Ry. Co. v. Wilson, 
supra, 70 Ark. 140, 66 S. W. 661, 91 Am. St. Rep. 74; Boothby v. 
Railway, 66 N. H. 342, 344, 34 Atl. 157; Grimes v. Pennsylvania Co. 
(C. C.) 36 Fed. 72, 74; Texas & Pacific Ry. Co. v. Cornélius, 10 Tex. 
Civ. App. 125, 129, 30 S. W. 720; St. Louis Southwestern Ry. Co. of 
Texas v. Poster (Tex. Civ. App.) 112 S. W. 797, 799; 2 Hutch. on 
Car. (3d Ed.) § 931, p. 1047. 

The next assignment relied on concerns a request presented for the 
purpose of submitting to the jury a question discussed in the second 
ground of the first assignment, and we hâve already said enough of 
the first assignment to disclose our views upon the second. 

[12] The last assignment is a challenge of the competency of a 
question put to a physician as an expert, for the purpose of eliciting 
his opinion whether the conditions under which plaintiff sufïered in the 
waiting room would cause the nervousness and irregularity in men- 
strual flow of which complaint was made. The objection is.not that 
there was an absence of évidence tending to prove any of the facts 
hypothetically stated in the question, or that the statement was incom- 
plète or calculated to misinform or mislead ; it is that the facts recited 
in the question should hâve been submitted to the jury for its solution 
alone. This ignores a cardinal principle of opinion évidence ; the opin- 
ion only of a compétent expert would be of any value in such a matter ; 
and the object of introducing the opinion was to inform the jury upon 
a subject not familiar to the layman. We do not see any ground for 
error in the question. Marbury v. Illinois Cent. R, Co., 176 Fed. 9, 
14, 15, 99 C. C. A. 483 (C. C. A., 6th Cir.) ; Benjamin v. Holyoke Street 
Ry. Co., 160 Mass. 3, 5, 35 N. E. 95, 39 Am. St. Rep. 446; McKeon 
^r:Shicago, Milwaukee & St. Paul R. Co., 94 Wis. 477, 483, 69 N. W. 
Mil 35 L. R. A. 252, 59 Am. St. Rep. 910. 
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The judgment, not the verdict, is reversed, without costs to ehher 
side. The cause is remanded for the purpose of determining the ques- 
tion of jurisdiction ; if, under leave of the court below, plaintiff shall 
properly amend the déclaration and estabhsh jurisdiction in that court, 
the judgment will be re-entered; if jurisdiction be not shown, the cause 
will be dismissed. 
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(Circuit Court of Appeals, Second Circuit. Oetober 27, 1914. Dlssentlng 
Opinion, November 10, 1914. On Beliearing, November 30, 1914.) 

No. 277. 

1. CoTTETs (§ 276*) — Fedebal Courts — Jtjbisdiction. 

Where jurisdiction over tlie subject-matter dépends on diverse citizen- 
ship, or because tlie action is between an alien and a citizen, and the par- 
ties are in fact citizens of différent states, or one is a citizen and tlie 
ottier an alien, the objection that the suit is brought in a district where 
neither is an inhabitant dœs not survive gênerai appearance. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. DIg. { 
276.*] 

2. Courts (§ 325*) — Fédéral Courts — Jueisdiotion — Diveesity of Citizen - 

sHip — PHOor — District op Suit. 

The rule that, where the record requires proof of diversity of citizen- 
ship in order to show fédéral jurisdiction, it is enough that Issue is taken 
on the allégations and that the record contains no proof, does not apply 
where the objection goes only to the proper district of trial, especially 
where the defect appears on the face of the complalnt, in which case it 
may be waived by the défendant, and is waived by liis appearing and 
pleading to the merits, though he attempts to préserve the point by join- 
Ing a demurrer to the court's jurisdiction over Mm personally, and though 
such was proper state practice. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. { 884; Dec. Dig. { 
325.*] 

3. Courts (§ 325*) — Fédéral Courts — Jurisdiction — Issues — Diversitï oi" 

CiTIZBNSHIP. 

Where, in a suit in a fédéral court depending on diversity of cltlzen- 
ship, proper citizenship appears on the face of the complalnt, défendant 
does not waive his right to plead to the jurisdiction by originally plead- 
ing to the merits, provided, as soon as it appears that the citizenship has 
not been properly alleged, défendant applies for leave to withdraw his 
gênerai appearance and plead ta the jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 884 ; Dec. Dlg. § 
325.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shlpp V. Williams, 10 C. O. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

4. Courts (§ 276*) — Fédéral Courts — ^Jurisdiction — Place of Trial — Plea 

TO Merits and Fobm. 

Where plaintiff, an alien, sued défendant, a Pennsylvania corporation, 
In the fédéral court of the Eastem district of New York, alleging that 
plaintiff was a résident and citizen of New York, and that défendant was 
a citizen of Pennsylvania, and défendant pleaded to the merits, and, on 
its subsequently appearing that plaintiff was an alien, continued to press 
the plea to the merits, with a plea to the jurisdiction, the option, if any, 

'For other cases ses same topic & § numbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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to withdraw the plea to the merlts and plead to the Jurisdiction waa 
waived, and the latter plea was therefore properly denied. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dlg. § 
276.*] 

6. Masteb and Servant (§ 88*) — Independent Contbactor. 

Where plaintiff at the time of his Injury was working in a coal mine 
pursuant to employment by another miner, working under contract with 
défendant, plaintiff was a servant of défendant company, and not of an 
Independent contractor, and henee défendant was liable for a fallure to 
take statutory précautions for plaintiffl's safety. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 144- 
151; Dec. Dig. § 88.*] 

Eogers, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

This was an action in the District Court for the Eastern District of 
New York, commenced on November 4, 1912, for damages arising 
from an accident while in the defendant's employ. 

The original complaint stated that the plaintiff was a résident and citizen 
of the county of Kings, and that the défendant was a résident and citizen 
of the State of Pennsylvania. Plaintiff served an amended complaint on the 
6th of February, 1913, repeating the allégation that he was a résident and 
citizen of the county of Kings and that the défendant was a résident and 
citizen of the state of Pennsylvania. Défendant denied in each case the 
allégations of the plaintiff's résidence, and the case came to trial on the 
23d of June, 1913. 

On the plaintiff's cross-examinatlon it appeared that he was an alieu. 
Thereupon the défendant made the following objection: "For the purpose of 
the record, in order that it may appear that we do interpose the objection, 
since it appears upon the record of the case, I ask that the complaint he dis- 
missed, and the action be dismissed from this court, on the ground that this 
court has no jurisdiction over this action ; the action being one brought by 
an allen against a corporation organized under the laws of the state of Penn- 
sylvania, and a citîzen of Pennsylvania, having its principal office and place 
of business in Pennsylvania, according to the allégations of the complaint." 

This motion was denied, and exception taken. At the close of the plain- 
tiff's case the défendant renewed its motion in the following terms: "The 
défendant moves to dismiss on the ground that it appears by the recr .'d that 
this court has no jurisdiction." This was denied, and an exception again 
taken. The motion was again repeated at the close of ail the testimony, 
again denied, and an exception taken. 

It appeared that the plaintiff had been employed by a miner in the employ 
of the défendant, and the point was also raised that the plaintiff was not 
direetly in the employ of the défendant, as contemplated by the Pennsylvania 
statutes. More facts in regard to this issue appear in the opinion. The point 
was overruled, and an exception taken. * 

The jury returned a verdict in the sum of $37,500, the injuries being ex- 
tremely severe, which the court afterwards reduced to $25,000, which réduc- 
tion the plaintiff accepted, rather than take a new trial. A writ of error 
was sued out upon the judgment so entered, and the case now cornes before 
this court. 

Clifton P. Williamson, of New York City, for plaintiff in error. 
George C. Holt, of New York City, for défendant in error. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 

Judge. ^ ^ 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LEARNED HAND, District Judge. Upon the point of jurisdiction 
we think the court below was right. Roberts v. Lewis, 144 U. S. 654, 
12 Sup. Ct. 781, 36 L. Ed. 579, decided that a déniai of the allégation 
of citizenship raised the question of jurisdiction over the subject-mat- 
ter, and that, where the record shows no proof on the issue, the court 
has no power to proceed. The proof under the pleadings hère at bar 
did not show the exact ground of jurisdiction over the subject-matter 
which was alleged, but it did show a controversy between an ahen and 
a citizen of the state of Pennsylvania, over which no one questions that 
the District Court for the Eastern District of Pennsylvania would 
hâve had jurisdiction. 

[1] The first question is whether in such a case the District Court 
for the Eastern District of New York had jurisdiction. It is well set- 
tled by a long line of authorities that where jurisdiction over the sub- 
ject-matter dépends upon diverse citizenship, and the parties are in fact 
citizens of différent states, the objection that the suit is brought in a 
district where neither is an inhabitant does not survive gênerai ap- 
pearance. Interior Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. 
Ct. 272, 40 L. Ed. 401. That is to say, the limitations imposed by Con- 
gress as to the place of trial are only for the convenience of the de- 
fendant, and do not involve the jurisdiction of the court at ail, proper- 
ly speaking. The différence of opinion which at one time existed in 
the case of removed causes (Ex parte Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264; Re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 
52 h. Ed. 904, 14 Ann. Cas. 1164; Re Tobin, 214 U. S. 506, 29 Sup. 
Ct. 702, 53 L. Ed. 1061), never applied to those of original jurisdiction. 

When the plaintift" is an alien, the same jurisdiction over the sub- 
ject-matter exists as when there is diversity of citizenship. Re Tobin, 
supra, would be a complète answer after appearance in a suit by an 
alien to the objection that the action was brought in the wrong court, 
were it not that Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 
55 L. Ed. 252, 37 L. R. A. (N. S.) 392, throws some doubt upon wheth- 
er the décision in Ex parte Tobin, supra, may not hâve turned upon a 
question of procédure. Certainly it is true that in Ex parte Harding, 
supra, the court said that it would not usually consider such questions 
upon application for mandamus. We believe, nevertheless, that the dé- 
cisions in Ex parte Tobin, supra, and Ex parte Nicola, 218 U. S. 668, 
31 Sup. Ct. 228, 54 L. Ed. 1203, when made, were meant to be upon 
the merits, though, as Judge Lewis showed in Sagara v. Chicago, etc., 
Ry. (C. C.) 189 Fed. 220, the question must remain open to some doubt. 

However, there is no conceivable reason why a différent rule should 
apply to the case of an alien suing a citizen out of the proper district, 
from that which governs a citizen so suing, and we do not understand 
that the défendant so claims. 

[2] The real question, therefore, is whether the défendant has lest 
the point by appearance and pleading to the merits. As we hâve said, 
where the record requires proof of diversity of citizenship, it is enough 
that issue is taken on the allégations, and that the record contains no 
proof. Roberts v. Lewis, supra. But we think that the rule is différ- 
ent where the objection goes only to the proper place of trial. Cer- 
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tainly, where the defect appears upon the face of the complaint, a de- 
fendant waives the objection by appearing and pleading to the meritsy 
even though he tries especially to reserve the point by joining a demurrer 
to the court's jurisdiction over him personally. Western Loan Co. v;- 
Butte & Boston Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed^ 
1101. And this is no less true in actions at law in states whose practice 
reserves to défendants the right to do exactly that thing. In this re- 
spect fédéral courts do not foUow the state practice. Similarly, when, 
although the complaint on its face shows jurisdiction, the défendant 
has been served out of the place of its résidence, he may not couple 
a demurrer to the court's jurisdiction over him personally with a 
plea to the merits. St. Louis & San Francisco Ry. Co. v. McBride, 
141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659. 

It is true that the demurrer to the jurisdiction in the last case would 
$eem to hâve been bad anyway, as it raised only the facts stated on 
the face of the complaint; but the décision went upon the broader 
ground that the two pleas could not be coupled, though that was al- 
lowed by the state practice. Thèse cases finally dispose of the posi- 
tion that the state statutes are to control on the eflfect of a gênerai ap- 
pearance and on the right to couple pleas in abatement with pleas to 
the merits. They show that Roberts v. Lewis, supra, decided no more 
than was well settled law before ; i. e., that the substantial jurisdiction 
of the District Court must appear in the record, and that when an 
allégation has been traversed it does not constitute proof. The unfor- 
tunate ambiguity arising from the use of the word "jurisdiction" has, 
we think, been the reason for supposing that the décision in fact went 
■ any further than this. 

The case at bar présents only this différence from St. Louis & San 
Francisco v. McBride, supra, and Western Loan Co. v. Boston & Butte 
Mining Co., supra, that the défendant in those cases was apprised of 
ail the facts when he coupled together his plea to the merits and his 
plea to the jurisdiction, while hère he was not. We do not think it 
necessary to décide that the défendant should miscarry for taking the 
plaintiff at his word, and pleading to the merits upon the faith of an al- 
légation which, if true, would hâve entitled him to sue in the court 
which he chose. We do not, therefore, wish to be understood as de- 
ciding, where the plaintiff allèges résidence in the district of suit, and 
the défendant traverses the allégation only by denying any informa- 
tion about it, that if, during the proceedings, it appears that the plain- 
tiff cannot prove his allégation, the defendant's gênerai appearance has 
bound him. 

[3] Ail we wish to lay down is that, when once the truth appears, 
then at least the défendant must choose between his plea in abatement 
and his plea to the merits. Assuming that it is not bad to couple the 
two positions before the défendant is informed, there can be no justi- 
fication in allowing him to proceed thereafter in the alternative. The 
rule which forbids him to do this when advised from the outset must 
surely forbid him to continue with the same option after the option is 
once presented. We therefore believe that to proceed with a gênerai 
plea to the merits, when once the facts were out, was entirely within 
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the rule laid down in the two cases cited, regardless of whether thc de 
fendant could or could not reserve the point in any way merely by a 
traverse to the allégation. 

The proper course, therefore, for the défendant, was to ask leave to 
vi'ithdravi' its appearance and to plead specially, a practice well recog- 
nized in other situations raising the same question, Hohorst v. Ham- 
burg American Co. (C. C.) 38Fed. 273 (reversed on another point in 
Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211); Jenkins 
V. York Cliff Improvement Co. (C. C.) 110 Fed. 807; Hagstoz v. Mut. 
L. Ins. Co. (C. C.) 179 Fed. 569. Such leave would hâve been by no 
means a matter of course. It would hâve rested in the discrétion of the 
court. U. S. V. Armejo, 131 U. S. Ixxxii Append., 18 L. Ed. 247; 
Re Ulrich, 3 Ben. 355, Fed. Cas. No. 14,327. In its considération the 
court would hâve had to inquire how far the défendant knew the truth, 
or had already been put upon inquiry, bef ore the trial. It is, of course, 
possible that, had such a practice been adopted, the court in the exercise 
of its discrétion would hâve concluded not to allow the gênerai ap- 
pearance to be withdrawn; and in any event the issue was one in 
which the plaintifï had the right to be heard. 

In Léonard v. Merchants' Coal Co., 162 Fed. 885, 89 C. C. A. 575, 
this court affirmed the ruling of a référée who in similar circumstances 
dismissed the complaint. The opinion certainly assumes that the New 
York Code controlled, and that a plea in abatement like this, could 
stand along with a plea to the merits. St. Louis & San Francisco Ry. 
V. McBride, supra, was apparently not brought to the court's atten- 
tion, however, and Western Loan Co. v. Boston & Butte, supra, had 
not been decided. Thèse cases are, of course, controlling, even as 
against a former décision of this court. There was, besides, a fea- 
ture of the case which distinguishes it as a décision f rom that now at 
bar. When the fact appeared that the plaintiff lived in Brooklyn, the 
référée took testimony to see whether the défendant had not known 
the facts at the time of appearing, and found against him on that is- 
sue. This was exactly the issue which the plaintiff hère had the right, 
but never the opportunity, to try, and adopted, though a little inf ormal- 
ly, the only permissible practice. It is true that, after the référée had 
decided this point against him, the plaintiff in that case asked leave to 
présent further proof upon the issue, which the référée refused to 
grant upon the ground that the issue would be irrelevant, a reason 
which, under the décision we now make, was erroneous. Yet the 
mère décision, taken narrowly, was correct, in that the référée had 
once passed upon the issue, and was not bound to reconsider it, even 
though the grounds for his refusai to do so were not tenable. 

[4] We therefore conclude that the décision of the District Court 
was correct upon the pleadings as they stood, and that as the défendant 
did not adopt the only allowable course, but continued to press his 
plea to the merits with his plea to the forum, he lost his option. No 
doubt this is a somewhat rigid application of the rule, but no more we 
think than is requircd by the two décisions upon which we rely. The 
plea is at best very technical, and in the case at bar has nothing upon 
the merits to commend it. A défendant may justly complain of being 
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taken out of his domicile for the trial of a cause, but his right dépends 
only upon his own convenience, and there is no reason why he should 
be allowed to reserve such a point while he continues to contest the 
actual merits of the controversy, else we hâve what this case itself pré- 
sents, the expense of a trial and appeal, with corresponding delay, in 
the end ail turning upon whether the défendant has been sued in the 
proper place. Doubtless this resuit is unavoidable if the defect goes to 
the very grant of power to the court itself, since a fédéral court has no 
, gênerai jurisdiction to détermine disputes which do not come within 
the Constitution and the statutes ; but, as we hâve shown, no such 
question hère arises, and it is of conséquence that procédure should 
not admit of the disposition of causes wholly independently of their 
merits, when the law does not inevitably involve that unfortunate re- 
suit. 

[5] The next question is of Terowsky's relation to the défendant: 
Was he an independent contractor ? The only case in which any Penn- 
sylvania court appears to hâve passed upon this matter is unfortu- 
nately a décision of the Superior Court, and therefore not binding upon 
us, though it is quite in point. Mingak v. Vesta Coal Co., 51 Pa. Super. 
Ct. 584. The other cases ail concern the payment of wages of the 
mine laborers, except Welsh v. Charles Parrish & Co., 148 Pa. 599, 
24 Atl. 86, and Welsh v. Lehigh & Wilkesbarre Coal Co. (Pa.) 5 Atl. 
48. In thèse cases the facts are not very clear, except that the job 
which was being done under written contract was to drive an air shaft 
to a coUiery, to which it had not yet reached. The défendants had 
no control over it, except gênerai supervision to see that it was done 
satisfactorily. This was not part of the business of mining. Such a 
work might well be regarded as done under an independent contract. 

In the case at bar the necessary conclusion of the def endant's theory 
is that Terowsky, as well as the plaintifï, was not an employé of the 
company, and that they owed him none of the duties of a master to a 
servant. The company is therefore not in the business of coal mining 
at ail, in so far as it uses such miners, but is only engaged in letting 
out contracts to independent contractors, to whom they owe as little 
duty as to those firms which set up the pumps in their mines. Thus 
what is confessedly only a means of speeding up'the miners and their 
helpers becomes conveniently an incidental means of stripping from 
them the protection of the statute. The laborers, under this contention, 
are to hâve recourse as an employer only to one of their own, without 
financial responsibility or control of any capital ; the miner is to take 
his chances in the mine without the right to a safe place to work, or 
any other protection except as an invited person. This misses the 
whole purpose of such statutes, which are meant to protect those who 
are at an économie disadvantage. 

It is true that the statute uses the word "employed," but it must be 
understood with référence to the purpose of the act, and where ail the 
conditions of the relation require protection, protection ought to be 
given. It is absurd to class such a miner as an independent contractor 
in the only sensé in which that phrase is hère relevant. He has no 
capital, no financial responsibility. He is himself as dépendent up- 
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on the conditions of his èmployment as the company fixes them as are 
his helpers. By him alone is carried on the company's only business ; 
he is their "hand," if any one is. Because of the method of his pay 
one should net class him as though he came to do an adjunctive work, 
not the business of the company, something whose conduct and man- 
agement they had not undertaken. 

Such statutes are partial ; they upset the f reedom of contract, and 
for ulterior purposes put the two contesting sides at unequal advan- 
tage; they should be construed, not as theorems of Euclid, but with 
some imagination of the purposes which lie behind them. 

The other exceptions do not require considération, and the judg- 
ment is affirmed, with costs. 

ROGERS, Circuit Judge (dissenting). I am unable to concur in 
the opinion of my Associates. The plaintifï below has recovered a 
verdict for $37,500, which with his consent was reduced so that judg- 
ment was entered for $25,036. No one can read the testimony in the 
record in this case without feeling the utmost sympathy for the plain- 
tiflf, whose injuries, resulting from the explosion for which he sues, 
hâve left him a pitiable wreck. If we could décide cases upon sympa- 
thy, it would be easy to reach a conclusion, and to affirm the judg- 
ment. But in the administration of justice courts proceed according 
to the law, and hâve no right to proceed contrary thereto, even in a 
case which appeals as strongly as this does to the pity and compassion 
of mankind. My Associates recognize as fully as I do the duty which 
rests upon us in this respect. The difficulty is that we differ in our 
understanding of the principles which are applicable to the unfortunate 
facts as we find them in the case at bar. 

This action was commenced in the United States District Court 
for the Eastern District of New York. The complaint, which was 
verified, alleged that the plaintiflf was a citizen and résident of the 
city of New York, borough of Brooklyn, county of Kings, state of 
New York, and that the défendant was a corporation organized un- 
der the laws of Pennsylvania. The défendant answered the complaint, 
and by its answer put in issue the allégations relating to plaintifï's cit- 
izenship. Afterwards an amended complaint was filed, which con- 
tained gimilar allégations to those in the original complaint as to the 
plaintiff's citizenship and résidence, except that it was stated that the 
plaintiflf was a résident of the Eastern district of New York. The 
answer to the amended complaint again put in issue the allégations as 
to the citizenship and résidence of the plaintifï. Upon the trial it 
was brought out upon cross-examination of the plaintiflf that he was 
in 'fact an alien. He was a Lithuanian and had never been naturalized. 
As soon as this fact was disclosed, the défendant below objected to 
the jurisdiction of the court, and a motion was made to dismiss. The 
motion was denied, and an exception was duly taken. At the close 
of the plaintifï's case the motion to dismiss for lack of jurisdiction 
was renewed, and again denied, and exception was again taken. At 
the close of the whole case the plaintiflf was permitted, over the ob- 
jection of the défendant, to amend his complaint by substituting the 
following paragraph: 
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"First. That the plaintiff Is a résident of the dty of New York, borough of 
Brooklyn, county of Klngs, state of New York, and Eastern district of New 
York, and is an alien and subject of tbe empire of Russia." 

The défendant again renewed the motion to dismiss, and the mcv 
tion was once more denied, and an exception was again taken. Upon 
thèse facts the question presented to this court is whether the District 
Court of the United States for the Eastern District of New York had 
the right to hear and décide the case after the fact was disclosed upon 
the trial that the plaintiflf was an alien. 

The gênerai rule is that ail aliens who are sui juris, and not other- 
wise specially disabled by the law of the place where the suit is 
brought, may maintain suits in the proper courts ; it being understood, 
however, that alien enemies are not within the rule. Taylor v. Car- 
penter, 3 Story, 458, Fed. Cas. No. 13,784. And no jurisdiction, it 
has been held, has been conferred upon the fédéral courts of a case 
in which both of the parties are aliens. Montalet v. Murray, 4 Cranch, 
46, 2 L. Ed. 545 ; Mossman v. Higginson, 4 Dali. 12, 1 L. Ed. 720. 
But a fédéral court has jurisdiction of a suit brought by an alien 
against a citizen, or by a citizen against an alien. Chappedelaine v. 
Dechenaux, 4 Cranch, 306, 2 L. Ed. 629 ; Reinach v. Atlantic, etc., R. 
Co. (C. C.) 58 Fed. 33. Moreover, the alien need not réside abroad 
to sue. Breedlove v. Nicolet, 7 Pet. 413, 8 L. Ed. 731. 

No question is raised as to the right of the plaintif! below to bring 
his suit. The rie-ht to sue, and to sue in a fédéral court, is beyond 
question. But was the suit brought in the right fédéral court? The 
Judiciary Act of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 73) provided 
that no civil suit should be brought before the Circuit or District 
Courts against an inhabitant of the United States in any other dis- 
trict than that whereof he was an inhabitant or in which he shall be 
f ound at the time of serving the writ. And this provision was incor- 
porated, in substance, in various acts of Congress subsequently passed. 
But in 1887 and in 1888 acts were passed which provided that a civil 
suit must be brought in the district of which the défendant is an in- 
habitant, except when founded on the résidence of parties in différent 
States, in which case it was provided that the case should be brought 
in a district of which either party is an. inhabitant. Act March 3, 
1887, c. 373, 24 Stat. 552; Act Aug. 13, 1888, c. 866, 25 Stat.* 434. 

The suit now before the court could not be based on diversity of 
citizensbip ; the plaintiflf not being a citizen of the United States. 
He was bound, therefore, to bring his suit in the district of which the 
défendant was at the time an inhabitant. And the défendant was not 
an inhabitant of the Eastern district of New York, nor of any district 
in New York. But, being incorporated under the laws of Pennsyl- 
vania, it was an inhabitant of that state, and could not be an inhabitant 
of any other state, in which it had not been incorporated, even though 
it was engaged in business in the other state. In Bank of Augusta v. 
Earle, 13 Pet. 519, 10 L. Ed. 274, Chief Justice Taney said in 1839: 

"A corporation can hâve no légal existence ont of the boundarles of the 
sovereignty by which it is created. * * * It must dwell in the place of 
its création, aud cannot migvate to anotlier sovereignty." 
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In Shaw v. Quincy Mining Co., 145 U. S. 444, 450, 12 Sup. Ct. 
935, 937 (36 L. Ed. 768) (1892) the court refers to the above state- 
ment made by Chief Justice Taney and says: 

"This statement has been often reaffirmecl by this court, with some change 
of phrase, but always retalning the Wea that the légal existence, the home, 
the domicile, the habitat, the résidence, the citizenshlp, of the corporatioa 
can only be in the state by which It was created, although it may do business 
in other states whose laws permit it." 

And the court, after a review of ail the décisions, held that a cor- 
poration incorporated in one state only, could not be compelled to 
answer, in a Circuit Court of the United States held in another state, 
in which it has a usual place of business, to a civil suit at law or in 
equity, brought by a citizen of a différent state. In that case the 
Quincy Mining Company, a corporation of Michigan, having appeared 
specially for the purpose of taking the objection that it could not be 
sued in the Southern district of New York, by a citizen of another 
state, the court said that there could be no question of waiver, and it 
denied the pétition for a writ of mandamus to the judges of the Cir- 
cuit Court of the United States for the Southern District of New 
York to command them to take jurisdiction of the suit. 

In that case the suit was brought by a citizen, and in this it is 
brought by an alien. But an alien has no more right than a citizen to 
sue a corporation in the fédéral courts in a district in which it is not 
an inhabitant. In Galveston, etc., Railway Co. v. Gonzales, 151 U. 
S. 496, 506, 14 Sup. Ct. 401, 405 (38 L. Ed. 240) (1893), the Suprême 
Court states that: 

"The provision that no civil suit shall be brought against any person in any 
other district than that whereof he is an inhabitant is of universal applica- 
tion, except that, if the plaintiff be also a citizen, he may bring it in his own 
district, if he can obtain service upon the défendant in that district." 

And the rule was established that, if an alien desires to commence 
an action or bring a suit against a citizen of the United States, he 
must resort to the domicile of the défendant in order to bring it. In 
that case" a citizen of Mexico brought suit against a Texas corpora- 
tion in the Circuit Court for the Western District of Texas. The cor- 
poration had its principal office within the Eastern district of Texas 
but operated a Une of railway in the Western district, where it main- 
tained a ticket and f reight office and dépôt and had an agent on whom 
process under the laws of Texas might be served. Défendant ap- 
peared specially and objected to the jurisdiction of the court, inter- 
posing a plea in abatement. 

The question remains whether the objection that the suit was brought 
in the wrong district was properly and seasonably raised. The plain- 
tifif below alleged in his original and in his amended complaint that he 
was a citizen of New York. And the défendant in its answer denied 
that it had any knowledge or information sufficient to form a belief 
as to the truth of the allégation. Under the common law a déniai in 
this form was insufficient to put the facts so denied in issue, and was 
treated as an admission of the truth of the facts as alleged. See 31 
Cyc. 199. A traverse not made positively, but on information and 
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belief, would be stricken out at common law. 31 Cyc. 189. But in a 
large number of states thèse rules hâve been changed by statutes 
which provide that, when défendant has no knowledge or information 
sufficient to form a belief respecting any or ail of t\ie facts alleged 
in tlie complaint, he may deny such knowledge or information in his 
answer, and this will put in issue the facts to the same extent as 
though they had been denied. 31 Cyc. 198. And such is the law of 
the State of New York. Warner v. U. S. Land, etc., Co., 53 Hun, 
312, 6 N. Y. Supp. 411; Nichols v. Corcoran, 38 Mise. Rep. 671, 
78 N. Y. Supp. 242 ; Stockton v. Kenney, 24 Mise. Rep. 300, 52 N. 
Y. Supp. 1006. 

It is true that facts either actually or presumptively within the 
knowledge of the défendant cannot properly be put in issue by a dé- 
niai of knowledge or information sufficient to form a belief. But it 
is not necessary to inquire whether the défendant actually or presump- 
tively knew that the plaintifï was not a citizen at the time it put in 
its answer. For, if we could assume that its answer was sham and 
evasive, so long as it remains on the files it raises an issue, even though 
it might hâve been the duty of the court to hâve stricken it out if 
convi'nced that it was in fact evasive and a sham. See Smalley v. Isaac- 
son, 40 Minn. 450, 42 N. W. 352; 31 Cyc. 200, 201. According 
to the law of New York the citizenship of the plaintifï was in issue. 
And the practice in a fédéral court in common-law cases conforms 
to the practice of the state in which the fédéral court is sitting. In 
Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 781, 36 L. Ed. 579 (1892), 
the court said : 

"Doubtless, so long as the rules of pleading In the courts of the tJnlted 
States remain as at eommon law, the requlsite citizenship of the parties, if 
duly alleged or apparent in the déclaration, could not be denied by the de- 
fendant, except by plea In abatement, and was adnUtted by pleading to the 
merits of the action. Sheppard v. Graves, 14 How. 505 [14 L. Ed. 518]. But 
since 1872, when Congress asslmilated the rules of pleading, practice, and 
forms and codes of procédure in actions at law In the courts of the United 
States to those prevailing In the courts of the several states, ail défenses 
are open to a défendant in the Circuit Court of the United States, under any 
form of plea, answer, or démarrer, which would hâve been open to him under 
like pleading ta the courts o( the state within which the Circuit Court is 
held." 

In the above case the .plaintifï alleged in his pétition that he was a 
citizen of Wisconsin. As such he sued a défendant who was a citi- 
zen of Nebraska, suit being brought in Nebraska. Plaintifï alleged 
his Wisconsin citizenship in his pétition. Défendant in his answer 
denied each and every allégation in the pétition. The court held that 
this put the plaintifï's citizenship in issue. 

In Léonard v. Merchants' Coal Co., 162 Fed. 885, 89 C. C. A. 
5'75 (1908), thîs court held that under the New York practice, followed 
by the fédéral courts sitting in New York state, a défendant does not 
waive his right to object to the jurisdiction by including in his answer 
every défense upon which he relies. And in that case a foreign cor- 
poration sued in a fédéral court entered a gênerai appearance and 
demurred to the complaint for want of jurisdiction, the complaint al- 
leging no jurisdictional facts. An amended complaint was filed, alleg- 



LEHIGH VALLEY COAL 00. V. TENSAVAGE 557 

ing dîversity of citizenship and that plaintiff was a résident of the 
Soutliern district of New York. Défendant thereupon answered, 
denying that plaintiff was a résident of the Southern district, and al- 
leging that he was a résident of the Eastern district. The answer also 
joined issue on the merits and set up a counterclaim. Upon the trial 
the testimony showed thàt the averments of the answer were correct 
as to plaintiff's résidence. When this fact was disclosed, the référée 
before whom the cause was tried stopped the taking of further proof s 
on the merits and dismissed the complaint. We sustained the dis- 
missal. This case I agrée is overruled. 

I do not question the rule that an act of Congress prescribing the 
place where a person may be sued is not one afïecting the gênerai 
jurisdiction of the courts, but is rather in the nature of a personal ex- 
emption in favor of the défendant and is one which he may waive. 
Neither do I overlook the fact that in numerous cases it has been 
held in the fédéral courts that a gênerai appearance waives the ob- 
jection that suit is brought in the wrong district. See 3 Cyc. 522. 
But those cases are not applicable to the facts of this case under the 
System of pleading and practice established in the local state in which 
the court below was sitting. 

The majority opinion, however, states that a gênerai appearance 
is a waiver of the objection that the wrong forum has been selected, 
and that such an objection cannot be raised so long as the gênerai 
appearance stands. The opinion states that the defendant's proper 
course was to ask leave to hâve, a mistrial declared, to withdraw its 
gênerai appearance, and then to appear specially to object to the 
forum. I hâve no doubt that one who puts in a gênerai appearance, 
having knowledge at the time he does so of irregularities in the serv- 
ice of process, waives them and submits himself to the jurisdiction 
of the court, and that he cannot thereafter without the consent of the 
court withdraw his gênerai appearance. In such case he must, of 
course, apply to the court for leave to withdraw his appearance. 
That was what was decided in the Matter of Isaac Ulrich, 3 Benedict, 
355, Fed. Cas. No. 14,327 (1869). So in United States v. Armejo, 
131 U. S. Ixxxii, Append., 18 L. Ed. 247, it was held that after the 
lapse of a term a gênerai appearance could not be changed to a spé- 
cial appearance without leave of the court first obtained. In Hohorst 
V. Hamburg American Packet Co. (C. C.) 38 Fed. 273 (1889), the 
court decided that it had power to allow a gênerai notice of appear- 
ance to be amended, so as to make it spécial. In Jenkins v. York 
Chffslmp. Co. (C. C.) 110 Fed. 807 (1901), it was held that, while 
the withdrawal by a défendant by permission of the court of an ap- 
pearance entered through a misapprehension relieved him of an un- 
intended waiver of fundamental questions as to the jurisdiction, it 
did not authorize him to attack the service made upon him on a mère 
matter of form. In Hagstoz v. Mutual Life Ins. Co. of New York 
(C. C.) 179 Fed. 569 (1910), it was held that where, in a suit against 
a foreign corporation doing business in Pennsylvania, the plaintiff, 
after defendant's gênerai appearance, amended the prsecipe and sun>- 
mons, so as to allège that plaintiff was a résident and citizen of New 
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Jersey, instead of Pennsylvania, défendant would thereupon be per- 
mitted to withdraw its gênerai appearance in order to attack the court's 
jurisdiction. 

Thèse are the cases the majority opinion cites in support of the posi- 
tion assumed that, having entered a gênerai appearance, the défend- 
ant could not upon the trial hâve the case dismissed upon motion 
made as soon as it appeared from the testimony that the plaintifï was 
an alien and not a citizen. I am unable to discover anything in any 
of the opinions rendered in the cases cited which establishes that prin- 
ciple, as applied to the facts of this case. Under the law of the forum 
in which this suit was commenced the défendant, as we hâve seen, did 
not by his answer waive his right to object on the ground that the 
suit was brought in the wrong forum, provided it developed on the 
trial that the plaintifï was not a citizen as he had alleged. As his 
appearance and answer did not in this forum amount to a waiver, there 
could be no necessity for a formai withdrawal of them. That can be 
necessary only in a forum where they do amount to a waiver. 

I am unable to see that Western Loan & Savings Co. v. Butte & 
Boston Consolidated Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 
L. Ed. 1101 (1907), rules this case and justifies the conclusion reached 
by my Associates. In that case plaintifï was a citizen of Utah and 
défendant a citizen of New York, and the action was commenced in 
the Circuit Court for the District of Montana. The défendant de- 
murred to the complaint on the ground (1) that the court had no 
jurisdiction; (2) that it had no jurisdiction of défendant; (3) that 
the complaint did not state facts siiffîcient to constitute a cause of 
action ; (4) that it was uncertain ; (5) that it was unintelligible. The 
court overruled the demurrer on the first three grounds and sustained 
it on the fourth and fîfth grounds. Thereupon an amended complaint 
was filed, and a demurrer was again interposed. The court below 
held that inasmuch as the demurrer was interposed upon jurisdictional 
and other grounds, and was not confined to jurisdiction over the person 
alone, but reached the merits of the action, the défendant had waived 
its Personal privilège. Thereafter the trial judge rêver sed his ruling 
and dismissed the case for lack of jurisdiction. This final ruling of 
his. was reversed by the Suprême Court, which held that by pleading 
both to the jurisdiction and the merits défendant had waived its Per- 
sonal privilège; the case being within the gênerai jurisdiction of the 
court, although instituted in the wrong district. 

In the case at bar the facts are difïerent. The défendant in its an- 
swer stated that: 

"Défendant dénies that it has any knowledge or Information sufïicient to 
form a bellef as to any of the allégations contalned m the paragraph or 
subdivision of the complaint deslgnated '1.' " 

Paragraph 1 of the complaint is as follows: 

"1. That the plalntiff Is a résident and citizen of the dty of New York, 
barough of Brooklyn, county of Kings, state of New York." 

And when on cross-examination the plaintifï testified that his father 
never lived in the United States and that he himself had never taken 
out citizenship papers, the defendant's counsel immediately asked that 
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the complaint be dismissed on the ground that the court had no ju- 
risdiction over the action, being one brought by an alien against a cor- 
poration organized under the laws of the state of Pennsylvania, and 
a citizen of Pennsylvania, having its principal office and place of busi- 
ness in Pennsylvania, according to the allégations of the complaint. 
The motion to dismiss vi^as denied, and exception taken. 

The défendant, in my opinion, was entirely within its rights when 
it asked to hâve the case dismissed as soon as the fact was developed 
that plaintiff was an alien. Until that time it was without knowledge 
of the plaintifï's want of citizenship, and so not bound to do more 
than to put the matter in issue. In the Western Loan & Savings Co. 
Case, supra, défendant had knowledge of the defect in jurisdiction, and 
pleaded to the merits at the same time that he pleaded the want of 
jurisdiction. I think the two cases are distinguishable in principle. 

On Rehearing. 

PER CURIAM. As we adhère to our original opinions after having 
given the question herein the most careful attention, we think the pé- 
tition for a rehearing must be denied. 

Regarding the request that we certify the question to the Suprême 
Court, we are unable to see how we can consistently certify a question 
that we hâve already decided. 

Pétition denied. 



LEE LINB STEAMERS v. EOBINSON. 

(Circuit Court of Appeals, Sixth Circuit. November 13, 1914.) 

No. 2481. 

1. Pleading (§ 90*) — Plea — Genebal Issue and Otheb Défenses. 

The rule that, where the law authorlzes a défendant to set up several 
pleas, he may use each plea In hls défense, and the admissions unavold- 
ably contalned In one cannot be used against hlm in another, applles only 
where the défenses so made are Inconsistent. Where they are consistent, 
as where a plea of the gênerai Issue Is coupled wlth another défense ex- 
planatory thereof, the rule does not apply. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dlg. $§ 184, 185, 187, 
190, 194; Dec. Dlg. § 90.*] 

2. Caeeiebs (§ 316*) — Action fob Injuey to Passengeb — Bxjrden of Peoof. 

Evidence that a passenger on a steamboat was stabbed by an employé 
of the boat, who was at the time wlth other employés at a place where 
they had been called In the performance of thelr dutles, was sufflclent to 
ralse a presumptlon of négligence on the part of the carrier, and place 
upon It the burden of proving a plea that the employé acted In self-de- 
fense. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. f§ 1261, 1262, 1283, 
1285-1294 ; Dec. Dlg. § 316.*] 

3. Tkial (§ 295*) — Instructions — Consteuction as a Whole — Action eob 

INJUET to Passengeb. 

Instructions given by the court In an action against a carrier by water 
for Injury to a passenger from an assault by an employé of the boat, con- 
sidered and, taken together, held free from error. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. §§ 703-717 ; Dec. Dlg. 
§ 295.*] . 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to tlie District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action at law by Will Robinson against the Lee Line Steamers. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

W. D. Kyser, of Memphis, Tenn., for plaintiff in error. 
L. B. Phillips, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. It is sought to reverse a judg- 
ment entered in the court below upon a verdict rendered in favor 
of Robinson; and we shall refer to him as plaintiff, and to the Lee 
Line Steamers, a corporation, as défendant. The déclaration is a 
simple narrative, contained in a single count, alleging in substance that 
défendant ovvns and opérâtes the steamboat Rees Lee on the Mississip- 
pi river between Cairo and Memphis, and is engaged in the transpor- 
tation of freight and passengers for hire; that on September 25, 1912, 
plaintiff was a passenger on this boat, going from Cairo, 111., to Bessie, 
Tenn.; that in the course of the'trip, and as the boat was approaching 
Hickman, Ky., while plaintiff was demeaning himself in a proper man- 
ner, he was negligently, wrongfully, willfully, and maliciously assault- 
ed with a knife, or some sharp weapon or instrument, by one of the 
employés of défendant, whereby he was permanently injured; and 
that this employé was a "dangerous and violent man," of which de- 
fendant had knowledge at the time of his employment. 

Défendant first filed a plea of not guilty, and later introduced a plea 
of justification, to the effect that the assault complained of was made 
by its employé in self-defense; that at the time of the trouble plaintiff 
was advancing toward the employé "in such a threatening manner as to 
lead a reasonably prudent man to believe that the force used by him 
was necessary, in self-defense; and that plaintiff was the aggressor" 
and the "difficulty was a personal altercation" between plaintiff and 
the employé. Plaintiff joined issue on this plea. 

Unless the two pleas must be regarded as inconsistent, a question 
we consider later, then under the pleadings alone plaintiff was a pas- 
senger on defendant's boat and was there injured by defendant's em- 
ployé. Plaintiff and this employé, one Tillman, are colored men, and 
(according to the évidence) a place on the boat, called the "monkey 
deck," was set apart for colored passengers ; and the freight deck was 
assigned to such employés as Tillman, called "roustabouts." 

The theory of the case as presented by plaintiff at the trial was, in 
material part, that Tillman waa a dangerous and violent man, and de- 
fendant knew this at the time it employed him ; that the monkey deck 
was overcrowded, and in conséquence many of the colored passengers 
were compelled and permitted to seek accommodations on the freight 
deck, and, while plaintiff was standing in the gangway (about four 
feet in width) of the freight deck, Tillman and other roustabouts were 
called by their superior to gather freight for discharge at Hickman; 
that Tillman in abusive language and with a vile epithet ordered plain- 
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tiff out of the gangway, but, plaintiff not heeding the order or mov- 
ing as quickly as Tillman thought he shonld, Tillman without cause 
stabbed plaintiff in the abdomen and so seriously and permanently in- 
jured him. 

The theory of the défense presented at the trial in substance was 
that Tillman is a quiet and inoffensive man, and he with plaintiff and 
others were engaged in a game of craps on the monkey deck, when 
Tillman was called to the freight deck to get the freight ready for 
Hickman; that, Tillman having won most of the money and started 
to the freight deck, plaintiff with a knife in his hand followed him to 
the gangway of the deck and abused and threatened him, and finally 
struck Tillman on the head with a pièce of wood, whereupon, as Till- 
man testified, "I eut him to keep him from cutting me." 

The évidence offered in support and déniai of thèse théories was 
conflicting, and the contention for reversai is limited to claims of ma- 
terial errors committed in the course of the trial and in the charge of 
the court. The first assignment presented is that the charge errone- 
ously placed the burden of proof upon the défendant. Défendant re- 
lies on this portion of the charge: 

"When the plaintiff has proven that he was a passenger on the boat and 
that he was injured, that makes a prima facie case, and he is entitled to a 
verdict, unless the défendant proves by the greater weight of the évidence 
that the injury which he sustained was not caused by Its négligence or want 
of ca.re." 

This must, of course, be read in connection with the whole charge ; 
and it must be construed, also, with référence to the évidence. Cald- 
well V. New Jersey Steamboat Co., 47 N. Y. 282, 289. This language 
is immediately preceded by the statement, of which no complaint is 
made, that "cases of passengers against carriers are not controlled by 
the same rules as in cases of suits against carriers for damage to 
property," and is directly followed by a statement, which is undoubt- 
edly true, that "it is undisputed in this case that the plaintiff was a 
passenger, and that while a passenger he was disemboweled by a knife 
in the hands of the servant of défendant Company." Then the question 
is put whether défendant has "shown by a prépondérance of the évi- 
dence that it was not liable for the injury," and thereupon the charge 
proceeds at length to state the issues and to instruct the jury how 
rightly to consider and apply the testimony touching the various as- 
pects of each of the théories upon which it was offered. 

For example, the first issue so treated was the one involving the 
duty of défendant respecting the employment of such servants (mani- 
festly roustabouts) as it placed on board and brought into direct con- 
tact with passengers. No complaint is made of the rule of law stated 
in respect of that issue, nor of the mode of submitting to the jury the 
facts claimed by each party, which would, on the one hand, render 
the Company liable, and, on the other, relieve it of liability; and so 
the charge continues step by step to the end though some features 
other than the question of burden of proof are said to be erroneous, 
and we shall as far as necessary consider those features presently. 

Before doing so, we should add that plaintiff in opening his testi- 
218 F.— 36 
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mony did not content himself with proving that while a passenger he 
was injured by defendant's servant, with a view of offering the rest of 
his testimony by way of rebuttal. Plaintiff otïered ail his testimony 
relating to the circumstances attending the in jury; and while it is not 
clainied that we should weigh this évidence, it may properly be said 
that it is substantial and persuasive. Indeed, without questioning its 
prima facie effect, défendant endeavored to meet the merits of the 
case so made by producing its testimony. It is not pretended that the 
défendant was entitled to an instructed verdict, at either the close of 
plaintiff's évidence or of ail the évidence. 

[1, 2] Why, then, should not a presumption of négligence hâve been 
indulged against défendant, casting upon it the burden of showing that 
it was not in f ault ? We hâve seen that défendant filed two pleas, one 
of not guilty, and the other of justification. It is true that, where the 
law authorizes a défendant to set up several pleas, he may use each 
plea in his défense, and the admissions unavoidably contained in one 
cannot be used against him in another. Glenn v. Sumner, 132 U. S. 
152, 157, 10 Sup. et. 41, 33 L. Ed. 301. But this is so only where the 
défenses so made are inconsistent. Smith v. Gale, 144 U. S. 509, 524, 
12 Sup. Ct. 674, 36 L,. Ed. 521. In the instant case the défenses are 
not inconsistent ; the déniai of the first plea is explained and neces- 
sarily qualified by the second ; in the latter the défendant adopted the 
act of its servant as its own and as one of self-defense ; and if that 
had been shown to be true it would hâve relieved the défendant and 
its servant alike of liability.. N. O. & N. E. Railroad Co. v. Jopes, 142 
U. S. 18, 25, 27, 12 Sup. Ct. 109, 35 L. Ed. 919. Now, under the 
pleadings and the concurring testimony produced by the parties, the 
case stood thus: Passenger and carrier, and in jury to the former in- 
flicted with a knife by a servant of the latter in the gangway of the 
f reight deck, at a time when this servant and others of his class were 
on that deck under spécial call to the performance of duty, with an 
issue only as to blâme for the in jury; and it is constantly to be re- 
membered that upon this issue the défendant was seeking through a 
plea of self-defense to excuse its f ailure to perf orm the high degree of 
care and duty it was under to protect plaintifï throughout his journey 
against misconduct and assault on the part of its servants. Steamboat 
Co. v. Brockett, 121 U. S. 637, 646, 647, 648, 7 Sup. Ct. 1039, 30 
L. Ed. 1049; Pendleton v. Kinsley, 3 Cliff. 416, 421, 426, 427, Fed. 
Cas. No. 10,922, per Justice Clifford, sitting as Circuit Justice; Ala- 
bama City, G. & A. Ry. Co. v. Sampley, 169 Ma. 372, 377, 53 South. 
142. 

If the plaintiff had been injured through some defect in the ma- 
chinery, appliances, or the like, used by défendant in navigating the 
boat, or in the boat itself , or through collision of this boat with anoth- 
er navigated by défendant, there would be no doubt that évidence sim- 
ilar in its relation to such objects or collision to that of the évidence 
concerning the issues presented hère would hâve given rise to a pre- 
sumption of négligence in défendant, and hâve exacted of it an ex- 
planation sufficient in law to acquit it of blâme, for the rule is true 
as well with respect to carriers of passengers upon water as upon 
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land ; and this is shown, not only explicitly by décisions, but aiso in a 
striking way by the common use that is made in the décisions of ail 
classes of passenger cases, regardless of the particular means of trans- 
portation employed by the carrier in question. Dunlap v. Steamboat 
Reliance (C. C.) 2 Fed. 249, 251, 252-4; Miller v. Océan S. S. Co., 
118 N. Y. 199, 206, 23 N. E. 462; Rose v. Stephens & Condit Transp. 
Co. (C. C.) 11 Fed. 438, 439; Caldwell v. New Jersey Steamship Co., 
47 N. Y. 282, 291 ; Le Barron v. East Boston Ferry Co., 93 Mass. 
(11 Allen) 312, 317, 87 Am. Dec. 717; Eagle Packet Co. v. Defries, 
94 111. 598, 602, 34 Am. Rep. 245. The ruie of presumptive négligence 
was applied in the court below and, in view of the évidence, was ap- 
parently approved respecting injuries to a stevedore, in The William 
Branfoot, 52 Fed. 390, 394, 395, 3 C. C. A. 155 (C. C. A. 4th Cir.), 
per Chief Justice FuUer sitting in circuit; rule of prima facie négli- 
gence approved in respect of an "owner and wharfinger of a wharf," 
in Inland & Seaboard Coasting Co. v. Toison, 139 U. S._ 551, 554, 555, 
11 Sup. Ct. 653, 35 L. Ed. 270; and the last two décisions, with oth- 
ers, were applied by this court, in Cincinnati, etc., Ry. Co. v. South 
Fork Coal Co., 139 Fed. 528, 536, 71 C. C. A. 316, 1 L. R. A. (N. S.) 
533, in sustaining a judgment for loss of lumber from fire superinduced 
by collision of freight trains, resulting in telescoping certain oil cars 
and igniting the oil by sparks of unusual size emitted from one of the 
locomotives — the late Justice Lurton saying (139 Fed. 537, 71 C. C. 
A. 325, 1 L. R. A. [N. S.] 533) : 

"But where the character of the accident Is such as to strongly point to 
a cause whlch Is abnormal and négligent, It de?olves upon the défendant to 
explam that that abnormal cause was not due to want of due care." 

And generally as to the conditions which will give rise to a pre- 
sumption of négligence concerning injuries to passengers while being 
conveved by railroad carriers and the like, see Gleeson v. Virginia 
Midland Rd. Co., 140 U. S. 435, 443, 11 Sup. Ct. 859, 862 (35 L. Ed. 
458) where, as respects a landslide in a railroad eut and conséquent 
injuries, it was said: 

"Since the décisions In Stokes v. Saltonstall, 13 Pet. 181 [10 L. Ed. 1151, 
and Ballroad Company v. Pollard, 22 "Wall. 341 [22 L. Ed. 877], It has been 
settled law In this courfc that the happening of an Injurious accident is in 
passenger cases prima facie évidence of négligence on the part of the carrier, 
and that (the passenger being himself in the exercise of due care) the burden 
then rests upon the carrier to show that Its whole duty was performed, and 
that the Injury was unavoidable by human foresight. The rule announced In 
those cases has received gênerai acceptance, and was followed at the présent 
term in Inland & Seaboard Coasting Co. v. Toison, 139 U. S. 551 [11 Sup. Ct. 
653, 35 L. Ed. 270]." 

Judge Gray's analysis of the last case and others of the Suprême 
Court, in Irvine v. Delaware, L. & W. R. Co., 184 Fed. 664, 668, 669, 
670, 106 C. C. A. 600 (C. C. A. 3d Cir.) is deserving of distinct con- 
sidération. See also Kirkendall v. Union Pac. R. Co., 200 Fed. 197, 
206, 118 C. C. A. 383, and citations (C. C. A. 8th Cir.); Southern Pac. 
Co. v. Cavin, 144 Fed. 348, 351, 75 C. C. A. 350 (C. C. A. 9th Cir.) ; 
Griflfen v. Manice, 166 N. Y. 188, 193, 196, 59 N. E. 925, 52 L. R. A. 
922, 82 Am. St. Rep. 630 (an elevator case) ; O'Callaghan v. Dellwood 
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Park Co., 242 III. 336. 345, 89 N. E. 1005, 26 L. R. A. (N. S.) 1054, 
134 Am. St. Rep. 331, 17 Ann. Cas. 407' (a scenic railway case) ; Ma- 
dara v. Railway Co., 192 Pa. 542, 547, 43 Atl. 995, in connection with 
Levin V. P. & R. R. Ce, 228 Pa. 266, 267, 17 Atl. 456; Green v. 
Pac. Lumber Co., 130 Cal. 435, 440, 62 Pac. 747 (a railroad operated by 
the lumber company) ; Benedick v. Potts, 88 Md. 52, 56, 40 Atl. 1067, 
41 L,. R. A. 478 (an inclined plane railway case) ; Brown v. Union 
Pac. R. Co., 29 I.. R. A. (N. S.) 808 (81 Kan. 701, 106 Pac. 1001), and 
the extended note, witli citations, showing a variety of conditions un- 
der which the presumption in question will and will not arise. 

The theory of the best considered of this class of décisions is that 
évidence merely of the relation of passenger and his injury is not 
enough to put the défendant to its proof s ; the plaintifif's évidence must 
in addition so far disclose the attendant circumstances of the injury as 
to enable a jury fairly to détermine whether the passenger is without 
fault and the carrier is guilty of neglect of the applicable rule of care. 
Such circumstances will appear, for example, where the accident is 
clearly outside of the usual course of the particular business when it 
is conducted in a prudent manner, and the cause and the means of ex- 
plaining it are apparently within the exclusive control of the carrier. 
Thèse conditions are naturally suggestive of the rule res ipsa loquitur, 
and of the variety of circumstances under which it is applied as a rule 
of évidence; and, while the rule is not applicable hère, yet, as Judge 
Cullen said, in Griffen v. Manice, supra, at page 193 of 166 N. Y., at 
page 926 of 59 N. E. (52 L. R. A. 922, 82 Am. St. Rep. 630) : 

"The 'res' * • • Includes the attending circumstances, and, so deflned, 
the application of the rule présente prlncipally the question of the sufflciency 
of circumstantlal évidence to establlsh, or to justify the jury in inferring, 
the existence of the traversable or principal fact in issue, the defendant's 
négligence. The maxim is also in part based on the considération that where 
the management and control of the thing which has produced the injury is 
exclusively vested in the défendant, it is within his power to produce évidence 
of the actual cause that produced the accident, which the plaintUC is unable 
to présent. Neither of thèse rules * * * is -confined to any particular 
class of cases, but they are gênerai rules of évidence applicable wherever 
issues of fact are to be determined either in civil or criminal actions." 

It must therefore be conceded that when if cornes to applying the 
rule of presumption of négligence against a carrier for an injury in- 
flicted directly by its servant, and not through a defect in an inani- 
mate thing under the carrier-'s control, the circumstances attending the 
injury are essential to a right inference as to the proximate fault. 
But, considering the obvious fact that the disembowelment of a pas- 
senger with a knife in the hands of a servant of the carrier does not 
ordinarily occur on a steamboat that is under control of her officers 
and carefully managed by them, in connection with the other facts 
practically admitted, it is not perceivable why the attendant circum- 
stances were not sufficiently shown to require défendant to explain its 
servant's conduct; in short, we think enough was disclosed to give 
rise to a presumption of négligence against défendant, and so to place 
upon it the burden of proving its plea of justification. Birmingham 
Railway, Light & Power Co. v. Coleman (Ala. Sup. April 24, 1913) 
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61 South. 890, 891, 892; Kohner v. Capitol Traction Ce, 22 App. 
D. C. 181, 187, 190, 62 L. R. A. 875. 

[3] In the second assignaient of error défendant complains of the 
following portion of the charge: 

"Had it [défendant] exercised that degree of care and caution whlch I hâve 
3ust described for the safety acd welfare of Its passenger[s] while he was 
aboard its boat, in the préparations it made for the safety, comfort, and con- 
venience of its passengers in what Is called the 'monkey deck'î Did it exer- 
cise that reasônable degree of care and caution whlch it owed to this passen- 
ger in permittlng him and others, as the proof shows, to overflow the monkey 
deck, if they did overflow it, and get down on the freight deck amoug the 
roustabouts? Or, if It had exercised that degree of care and caution which 
Is required ol a common carrier, would the passengers whom it was hauling 
for hire be thrown in contact and commingled with the roustabouts? * * * 
If, however, you find from the greater weight of the évidence that they 
conflned that trouble in the monkey deck to words, and went downstalrs, 
and then the plaintiff assaulted the servant, who eut him in the bowels with 
a deadly weapon, and he, in necessary défense of himself, used his knife and 
disemboweled him, why he could not recover, unless you further flnd that 
the Company was négligent and had failed to do its duty to this plaintiff in 
providing him with reasonably safe accommodations and conveniences on 
the boat while he was a passenger. In other words, does the company exer- 
cise that degree of care and caution requlred of It, whlch I hâve just stated, 
when it provides for its passengers no sufficient place, if it should not be 
sufflcient, other than the intermlngling and commingling on the lower deck, 
or freight deck, of the boat, with the roustabouts?" " 

The complaint made at the time of the charge was that the crowded 
condition of the monkey deck was treated as a ground of recovery, and 
that this was too remote to be considered as a cause of the injury, and, 
besides, that no such cause of action was alleged in the déclaration. 
Exceptions were reserved accordingly. The court thereupon modified 
the charge as f ollows : 

"I do not mean to be understood as saying, 11 they did not hâve sufiicient 
room in the monkey deck, that, of itself, would warrant you In finding for 
the plaintifC. I meant to be understood as saying it was the duty of the 
Company to exercise the degree of care which I hâve described in furnishing 
suitable conveniences for passengers, and if by fallure to hâve sufflcient con- 
veniences for them they were compelled to go down on the lower deck with 
freight, then you could consider that question, in determining whether it had 
discharged its duty to this passenger, if he had, under thèse circumstances, 
to go to the deck below." 

The exception then reserved was that the crowded condition of the 
monkey deck was not the proximate cause of the injury. We do not 
regard the portion of the charge before quoted, nor the modification 
so made, as having been given upon the theory that the overcrowded 
condition of the monkey deck was to be treated as an independent 
cause of action. True, testimony was received upon this subject, but 
without objection on the part of défendant. The testimony was ad- 
missible in support of the theory of plaintif! that the overcrowded 
condition of the deck had caused him to go to the gangway of the 
freight deck, and not that he had followed Tillman to that point for 
the purpose of assaulting him. Furthermore, the complaints against 
this portion of the charge, and the modification, do not seem to hâve 
been made with référence to a particular clause that has given us some 
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concern. It is the part set out in the assignment, whîch, upon first 
impression, would appear to qualify the right of self-defense by fail- 
ure in défendant to provide against overcrowding the monkey deck; 
that is, to provide against the necessity to associate passengers with 
roustabouts. Study of the whole charge, however, convinces us that 
it was not intended so to qualify the right in defendant's servant rea- 
sonably to défend himself against aggressions, if there were any, of 
plaintiff. In the first place, counsel did not call the attention of the 
court below to the matter, and naturally no assignment upon the sub- 
ject appears; indeed, counsel for the first time allude to it hère. In 
the next place, such an interprétation of the portion of the charge set 
out in the assignment is untenable, when considered in connection with 
the part omitted f rom the place above indicated by asterisks : 

"If, however, upon the other hand, you belleve from the greater welght of 
the évidence that the Dlalntiff viras there on board this boat and assaulted 
thls servant with a deadly weapon, and the servant, in défense of himself, 
used such force as was necessary to protect himself against death or great 
bodily harm, and in doing that disemboweled thls man, then there would be 
no liabllity. If, however, you believe from the proof in thls case that this 
servant who eut the plaintlfC and the plaintiff were engagea in a game of 
craps In the monkey deck, and they had some words there on that subject, 
and they started and went on downstairs, on the lower deck, and this man, 
the servant, assaulted plaintiff down there, as he says he did, and eut his 
bowels out, then the company is liable." 

Plainly thèse alternative hypothèses of liability and nonliability of 
défendant were fairly in accord with the théories of claim and défense 
as they were respectively presented by the parties at the trial; and, 
since neither court nor counsel seem at the time to hâve been conscious 
of any qualification of the right of self-defense, it is hardly conceiva- 
ble that the jury could hâve been misled, or that any material préju- 
dice could hâve ensued. Indeed, the alternative of the charge excus- 
ing défendant, as stated, was in eiïect as favorable to défendant as 
was the corresponding portion of its first request, which appears in the 
sixth assignment. 

The fifth assignment of error concerns a written statement purport- 
ing to hâve been signed by one Tom Johnson. Johnson was unable to 
Write his name, and could hâve signed the paper only by his mark. 
When he was called to the witness stand a controversy arose as to 
whether he had signed the paper. The dispute was of such a nature 
that the court directed the jury to retire, and then heard testimony 
' touching the exécution of the paper. When this testimony wa.s closed, 
the judge recalled the jury, and examination of the witness was re- 
sumed. However, while the testimony was being taken before the 
judge alone, counsel for plaintiff expressed a désire that it be submit- 
ted to the jury ; but the court refused, and when counsel for plaintiff 
wished to make a statement in regard to the disputed signature, coun- 
sel for défendant said: 
"ïour honor is not golng Into this in this trial before the Jury?' 

After the jury had been recalled, the trial judge stated that he was 
satisfied to admit the paper as one "which the negro has put his name 
to by mark." Whereupon counsel for défendant said: 
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"I want to get it In the record that I am excepting to your honor's declding 
thls question of fact, and I want to get It clearly in the jury's mind that 
your honor is not passing upon what he sald." 

The court then stated: 

"I am not expressing an opinion as to whether what the negro said on the 
stand Is the truth, or that thls paper Is the truth. That Is for you, the 
jury." 

And no further exception was reserved. Plainly défendant is in no 
position to complain of what was done; and, moreover, we are un- 
able to see how the défendant was prejudiced by the court's action. 

Examination of the remaining assignments satisfies us that they 
should be overruled. 

The judgment below is affirmed, with costs. 



SOUTHERN COTTON OIL CO. v. ELLIOTTE. 

In re BEJACH. 

(Circuit Court of Appeals, Slxth Circuit. November 13, 1914.) 

No. 2480. 

1. Banketjptct (§ 440*) — Appbllate Peoceedinqs — ^Mode of Review. 

An order rejectlng a daim in bankruptcy is reviewable only on appeal, 
under Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat 553 (Comp. St. 1913, 
§ 9609) ; but if the matter partakes of the character of an intervention, 
presentlng a controversy, an appeal may be enterfained under section 
24a (Comp. St. 1013, § 9608) and section 128, Judiclal Code (Comp. St 
1913, § 1120). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 915; Dec. 
Dlg. § 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankbuptcy (§ 140*) — Réclamation of Goods — Pboperty Puechased with 

Tbust FtJND — Confusion of Goods. 

Claimant, Southern Cotton OU Company, made advances to the bank- 
rupt under a spécifie agreement that the money, which was placed in 
bankrupt's bank account, should be used to purchase cotton seed to be 
shipped to claimant Bankrupt used some of the deposit in his gênerai 
business. Ail the seed purchased by hlm after the advances were made 
was stored in claimant's warehouse and from time to time shippea to 
claimant, except a quantity which remalned In storage at the time of the 
bankruptcy, a part of which had been paid for directly from the fund by 
checks, and an unknown ^art from bankrupt's store or by the use of bis 
gin. Held that, as the mass of the seed in storage was claimant's, and 
had been so treated by bankrupt, who had shipped none to others, it 
should be presumed that the part paid for by hlm was intended to take 
the place of the money he had used from the fund, and in any event it 
became claimant's under the doctrine of confusion of goods, and that in 
the absence of any state law affecting the question ail the remaining seed 
belonged to claimant as between the parties and as against the trustée in 
bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

3. Tbtjsts (§ 352*) — Minoling or B^nds in Bank — ^Pbesxtmption as to Re- 

main deb OF Deposit. 

Where it appears that trust funds hâve been mingled with the gênerai 
funds of a depositor In a bank, that a certain amount remains in the ac- 

*Far other cases see same topic & § nvmbeb In Dec. & Am. Digs. 1907 to date, & Reo'r iQdezcs 
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count at the end of a period, and that the account bas not been In the 
Interval depleted below the trust amount, or tbe final amount, that final 
amount wlll be presumed to include the trust money, or to be a part 
thereof. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 520-525; Dec. 
Dig. § 352.»] 

Appeal from and Pétition to Revise an Order of the District Court 
of the United States for the Western District of Tennessee ; John E. 
McCall, Judge. 

In the matter of F. Bejach, bankrapt ; C. H. Elliotte, trustée. Ap- 
peal from and pétition to revise an order of the District Court, brought 
by the Southern Cotton Oil Company. Pétition to revise dismissed, and 
order reversed on appeal. 

Metcalf & Metcalf, of Memphis, Tenn., for appellant 
C. S. Dashiell, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This case is hère on pétition to revise 
and on appeal. In order to receive considération, the appeal must be 
thought of as one pertaining to section 24a of the Bankruptcy Law, 
since more than ten days elapsed after the entry of the order and be- 
fore filing the pétition for appeal, and an appeal under section 25a could 
confer no jurisdiction on this court. 

[1] It is clear aiso that the pétition to revise must be dismissed. 
Whether the matter sought to be reviewed was a controversy arising 
in bankruptcy or was a proceeding in bankruptcy is far from clear; 
but, if it was at ail of the latter character, it was an order rejecting a 
' claim, and so could be heard only by appeal under section 25a, and not 
by pétition to revise under section 24b. In re Mueller (C. C. A. 6) 135 
Fed. 711, 68 C. C. A. 349; In re Loving, 224 U. S. 183, 32 Sup. Ct. 
446, 56 L. Ed. 725. The proceeding below partook of the character of 
an independent intervention, thus presenting a controversy in bank- 
ruptcy, and also of the character of a proof of claim, partly secured, 
thus presenting a matter leading to an appeal under section 25a. It 
seems unlikely that the distinction, with its important conséquences, 
occurred at any time to any of the counsel. No point is made there- 
on, and we hâve examined the question only because we must do it to 
know that we hâve jurisdiction. The précise situation is not likely 
ever to arise again, and it is enough to say we think that, in spite of the 
serions inconsistencies, the matter may fairly be treated as an inde- 
pendent intervention. See Rode & Horn v. Phipps (C. C. A. 6) 195 Fed. 
414, 115 C. C. A. 316. Accordingly we consider the merits as if they 
arose under an ordinary appeal pursuant to section 128 of the Judicial 
Code (Comp. St. 1913, § 1120). 

[2] Bejach, the bankrupt, had conducted, at Kerrville, Tenn., a gên- 
erai store, cotton gin, etc., and had been in the habit of buying cotton 
seed. In April, 1910, the Southern Cotton Oil Company, the claimant 
or intervener herein (hereafter talled the Company), loaned Bejach 

*For other cases see sajne toplc & § numbbb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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$1,500, taking his notes therefor, and they made a written agreenient 
by which Bejach could store in the Company's warehouse, at Kerrville, 
his cotton seed, and by which he-agreed "to ship ail of his seed to the 
Southern Cotton Oil Company at equal prices with other buyers; 
seedto be sold to others only after giving the Southern Cotton Oil Com- 
pany refusai" — and agreed to pay storage for use of the seedhouse for 
seed which might be sold to others than the Company. The money 
then loaned was for gênerai use by Bejach, and was so used by him 
in his gênerai business. The cotton seed season opened in September, 
1910, and Bejach began at once to apply to the Company for advances 
of money with which to buy seed. It made thèse advances by checl', 
some of which were sent directly to him, and by him put into his ac- 
count in a Memphis bank, and some of which were deposited by the 
Company to his crédit in that account. Each of thèse checks bore, 
stamped upon its face, the words, "To be used only for the purchase of 
cotton seed, which seed must be shipped only to the Southern Cot- 
ton Oil Company." Whatever inference might be drawn regarding Be- 
jach's acceptance of this limitation merely because of his personal use 
of some of the checks so indorsed, ail of the funds now involved were 
so advanced pursuant to Bejach's letter of October 25th, which said, 
"Please * * * deposit for me in Manhattan Savings Bank 
* * * to my crédit $2,000, with which to buy cotton seed to be 
shipped to you," and his letter of November 12th, saying: "I wish 
that you would deposit at the Manhattan Bank * * * $500 with 
which to buy seed." While the second letter is not so explicit as 
the fîrst, the two must be read together, and they establish beyond 
dispute the fact that thèse funds were advanced by the Company 
and received by Bejach for the sole purpose of buying cotton seed to 
be shipped to the Company. They are quite inconsistent with a gênerai 
and unqualified title in Bejach to the seed bought with this money, per- 
mitting him to ship and sell to whomsoever he wished. 

At the time of the bankruptcy there was on hand, in this Kerrville 
warehouse of the Company, cotton seed of the agreed value of $563.- 
76. Of this a portion had been purchased by Bejach directly with 
the money from the spécial bank deposit; that is, he had paid for 
the same with his check drawn on that account. Another portion was 
composed of seed which he had paid for either with goods from his 
store or with the services of his cotton gin. There is no method of as- 
certaining how much of the seed belonged in one and how much in the 
other class. After the bankruptcy, the trustée took possession of this 
seed, and the présent intervention is to recover its value from the trus- 
tée. Both the report of the référée and the opinion of the District 
Judge go upon the theory that to so much of the seed as was purchased 
by Bejach from the store or from the gin he had full title" free from any 
claim by the Company, and that, since that part of the seed purchased 
with the so-called trust funds çould not be separately identified, it fol- 
lowed that the intervener had no claim against any of the seed. 

It is doubtless true that since the amendment of June, 1910, the test 
to be applied in such a controversy must be whether, under the law of 
the State,, the intervening claimant could hâve maintained his claim, by 
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way of title or by way of lien against a creditor levying an exécution; 
but we find no Tennessee statute or décision f airly covering such a sit- 
uation, and 80 the question must be .decided under gênerai rules. 

The matter would be difïerently presented if it was our duty to as- 
sume that the contract of April llth contemplated and reached such 
purchases of seed as were made by Bejach in October, out of money 
furnished under thèse later spécial limitations. It is perhaps a natural 
first impression that the contract was intended to cover and fix the 
rights of the parties with relation to ail seed which Bejach should buy, 
either with the money then loaned or with his own money, or with fu- 
ture funds coming from the Company. Even in that view of the fact?, 
the contract provision would seem to be merely an option extended to 
Bejach, and giving rise to a right on his part only on the happening 
of a condition subséquent which never did happen, viz., that the Com- 
pany would refuse to allow the maximum price. 

We think the f acts do not permit us to approve this first impression. 
While, if the October advances had been made in gênerai form, it 
might be presumed that property purchased with them would be within 
the purview of the April contract, such presumption cannot survive the 
spécifie later understanding evidenced by the limitation on the face of 
the checks and by Bejach's letter. Thèse funds were not to be used to 
buy cotton seed which Bejach might ship where he wished. They were 
to be used only to buy seed "which seed must be shipped only to the 
Southern Cotton Oil Company." The April contract still continued in 
force over what it purported to cover, viz., Bejach's obligation to "ship 
ail of his seed," and this continued to ref er to seed which he purchased 
with his own money or with money which he borrowed generally from 
■any one. It did not, by anticipation, destroy a later spécifie contract 
between him and the Company, fixing their rights and duties regarding 
the later advances. 

In reaching this conclusion, we are not embarrassed by any express 
finding of fact to the contrary by the référée or by the District Judge. 
It appears from the record and from the positions taken by counsel in 
this court that ail parties hâve at ail times understood that ail of the 
seed, except an unknown portion, was purchased directly by the use-of 
the spécial bank deposit, and we think any inference by the référée to 
the effect that such seed Bejach was at liberty to sell where he pleased 
was only a conclusion of law. The District Judge said that no question 
of fact, but only a question of law, was presented to him ; and this 
question seems to hâve been whether the impossibility of tracing the 
spécifie spécial deposit money into spécifie seed in the warehouse de- 
f eated the intervening claimant's theory of rights. 

[3] The limited and spécial character of the October and November 
advances, initially constituting them practically trust funds devoted by 
the agreement of both parties to one spécial purpose only and entrust- 
ed to Bejach for that purpose only, is quite clear — indeed, seems not 
to be disputed. They did not, as between the parties, lose this char- 
acter by being deposited in Bejach's gênerai bank account and so min- 
gled with his gênerai funds, even if the Company had known that they 
were to be so mingled — a condition as to which the recor^ is silent. 
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Just as it is in such cases presumed, after the fact, that the depositor 
has drawn out his personal funds, and has not infringed on the trust 
moneys mingled with his own moneys, so it must be presumed in ad- 
vance that this honest course is the one which the depositor will take ; 
and when it appears that trust moneys hâve been so deposited and 
mingled with the gênerai account, that a certain amount remains in the 
account at the end of the period, and that the account has not been, in 
the interval, depleted below the trust amount or final amount, that final 
amount will be presumed to include the trust money or be part there- 
of. National Bank v. Insurance Co., 104 U. S. 54, 68, 26 L. Ed. 693 ; 
Board v. Strawn (C. C. A. 6) 157 Fed. 49, 51, 84 C. C. A. 553, 15 L. 
R. A. (N. S.) 1100; Empire Co. v. Carroll (C. C. A. 8) 194 Fed. 593, 
605, 114 C. C. A. 435; Brennan v. Tillinghast (C. C. A. 6) 201 Fed. 
609, 613, 120 C. C. A. 37. 

In the présent case, if we consider the agreed value of ail the seed 
as a crédit on the spécial deposits, there should hâve been remaining 
in the bank deposit and belonging to this fund $432. There actually 
was on deposit $563; so there was no ultimate impairment. There 
could hâve been no intermediate depletion, because no deposits except 
thèse spécial ones were made after October 25th. It follows that, upon 
this record and as between thèse parties, the amounts which were f rom 
time to time drawn out and invested in this seed which was in the ware- 
house at the end are sufficiently identified — that is, identified by pre- 
sumption as payments out of the trust fund — and as the seed which was 
so purchased was substituted for and stood in the place of the money 
which had bought it, the fund is sufficiently traced into the seed. This 
is the necessary resuit of the décisions of the Suprême Court and of 
this court to which we hâve referred. We find nothing in Tennessee 
to the contrary ; and so we do not meet the question whether local dé- 
cisions would make a rule of law so far affecting a creditor's right to 
levy that they would be obligatory upon the fédéral courts. 

To the proposition upon which the case seems to hâve been decided 
below, viz., that although part of the seed was a substitute for the 
trust money, yet plaintiff could not recover because that part could not 
be identified, there seem to us to be two answers: One grows from 
the fact that the body of the seed in the warehouse was primarily char- 
acterized as seed purchased for and devoted to shipment to the Com- 
pany. During the season up to this time many car loads had been 
purchased and so shipped. The Company had advanced for that pur- 
pose more than $6,000 before the advances of the $2,500 of October 
25th and November 12th. Bejach had not shipped any seed anywhere 
else, and had not, apparently, ever contemplated diverting any of it. In- 
deed, such of the seed in dispute as was on hand November 12th only 
escaped shipment to the Company because the car then sent proved un- 
expectedly not large enough to hold it ail, and this was "left over." 
The suggestion that the Company and Bejach were merely debtor and 
creditor, and that Bejach had the entire title and interest in the seed 
he bought with this money, can hardly survive the test of a supposed 
loss by fire. If, in such case, he had ^leen sued by the Company as for 
money loaned, he could hâve truthf uUy answered : 
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"I recelved the money from you to buy seed for you. I spent It for that 
purpose, and stored the seed In the agreed place, awaiting shipment to you. 
I hâve made no default" 

Such answer would seem to be a complète exonération. Nor can it 
survive the test of applying the law forbidding préférences. If Be- 
jach, being insolvent, had, within four months of adjudication, dehv- 
ered to the Company seed which he had so purchased with thèse ad- 
vances, would it hâve been an unlawful préférence? If not, it must 
be because the Company had an interest in the seed entitling it to hâve 
the shipment made ; and that it had such interest, and that in this con- 
duct there would hâve been no préférence, is the necessarv resuit of 
Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Éd. 835, 14 
Ann. Cas. 981 ; and Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 
56 L. Ed. 995. For thèse reasons, we think it clear that the character 
of the gênerai mass was clearly fixed, and if Bejach had'mingled with 
it some of his own seed, unidentifiable and undistinguishable, the doc- 
trine of confusion of goods, as we hâve applied it in analogous cases, 
would cause his personal contribution to take the character of the mass. 
Holder v. Bank (C. C. A. 6) 136 Fed. 90, 92, 68 C. C. A. 554; Smith 
V. Township of Au Grès (C. C. A. 6) 150 Fed. 257, 260, 80 C. C. A. 
145, 9 L. R. A. (N. S.) 876. The cases hère cited, as well as those re- 
f erring to a bank deposit, do not lose their analogy merely because they 
pertain, as some of them do, to the case of a tort-feasor. The tort 
only créâtes the trust ; and it is the existence of the trust, not the man- 
ner of its création, which gives rise to the presumption of identity and 
the rule of confusion of goods. 

The other answer (perhaps not really distinct in principle) is that in 
so far as Bejach had used otherwise than for buying seed any of the 
spécial deposits, and then had put into the warehouse seed which he 
had purchased out of his store or gin, he was clearly only doing his 
duty by making good the deficiency in this spécial fund or in the sub- 
stitute spécial property which had resulted from his unlawful tempo- 
rary dévotion of some of the spécial fund to his gênerai business. This 
présents a situation substantially like that considered by the Suprême 
Court in Gorman v. Littlefield, 229 U. S. 19, on page 25, 33 Sup. Ct. 
690, on page 692 (57 L,. Ed. 1047), and makes pertinent the comments 
of Mr. Justice Day: 

"Furtliermore, It was the rlght and duty of the broker. If he sold the cer- 
tiflcates, to use his own funds to keep the amount good ; and this he could 
do without depleting his estate to the détriment of other creditors who had 
no property rights in the certiflcates held for partlcular customers. No cred- 
itor could justly demand. that the estate be augmented by a wrongful con- 
version of the property of another In this manner or the application to the 
gênerai estate of property vs-hlch never rightfuUy belonged to the bankrupt. 
« * * -We think there should be no presumption that the stock was stolen 
or embezzled virith Intent to deprive the rightful ovvner of it, and vphen the 
unclaimed shares are found in possession of the bankrupt it is only fair to ac- 
cept the gênerai presumption in favor of fair deallng and to décide, in the 
absence of countervailing proof, that the broker out of his funds bas siip- 
plied the deflcieney for the benefit of his customer, which he had a perfect 
rlght to do." 

It does not seem necessary to décide the full nature and extent of 
the claimant's right to this seed ; it is sufficient to say that it was su- 
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perior to any right vesting in the trustée. The case présents most, if 
not ail, of the features of a purchase by an agent, with the principal's 
money, of property for the principal, and the title to which at once 
vests in the principal, with the right in the agent to receive compensa- 
tion, measured, perhaps, by the différence between the maximum mar- 
ket price and the price at which he was able to buy ; but in any event 
the intervener would hâve a clear équitable right to demand, as against 
a levying creditor or the trustée, that the property be devoted to the 
purpose to which, as between the parties, it always had been devoted, 
and it is now immaterial whether this right be called the title, a trust, 
or an équitable lien. Liens of that character are enforced under the 
Bankruptcy Act, where their récognition does not involve interférence 
with any applicable state statute. We considered this subject fully in 
Gage Co. v. McEldowney, 207 Ped. 255, 258, 124 C. C. A. 641. 

The order must be reversed, and the case remanded, with instructions 
that the trustée pay to the claimant the value of the seed in contro- 
versy. The appellant will recover costs. 



PULLMAN CO. V. JORDAN, 

(Circuit Court of Appeals, Flfth Circuit November 9, 1914.) 

No. 2710. 

1. Dépositions (§ 55*) — Geounds fob Suppbession — Failube to Confoem to 

Notice as to Time of Taking. 

Plaintlff, in an action in a fédéral court In Alabama, elected to take a 
déposition in aceordance with tlie state law, as authorized by Act March 
9, 1892, c. 14, 27 Stat 7 (Comp. St. 1913, § 1476). Code Ala. 1907, § 4032, 
as amended In 1911 (Gen. Acts 1911, p. 488) provides that the adverse 
party at the tlme of fillng cross-lnterrogatorles may demand notice of 
the tlme and place of taking the déposition, and may attend and cross- 
examlne the vs'itness orally; also that on f allure to give the notice when 
required the déposition shall be suppressed. Plaintlff gave the notice as 
demanded by défendant, but the return of the commlssloner, which, as re- 
quired, stated the tlme and place of taking the déposition, showed that 
the tlme was several weeks af ter that stated in the notice. Held, that un- 
der the limitation created by the notice, the return dld not show that 
the déposition was taken under the authorlty conferred on the commls- 
sloner, and that the overruling of a tlmely motion to suppress the déposi- 
tion was prejudlcial error. 

[Ed. Note. — For other cases, see Dépositions, Cent Dlg. §§ 120-124; 
Dec. Dlg. i 55.» 

Conformity to state practiee, see notes to O'Connell v. Reed, 5 C. C. A. 
602 ; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392 ; Diamond Coal & 
Coke Co. V. Allen, 71 C. C. A. 110.] 

2. Dépositions (§ 56*) — Alabama Statute — Sufficibnoy of Demand fob No- 

tice or Time and Place. 

That the written demand for notice was addressed to the plaintlff In 
another suit and to her attorneys, who were, however, the same attorneys 
who appeared in both cases, was Immaterial, where the notice was at- 
tached to and flled with the cross-interrogatories, and In view of the fact 
that the notice demanded was given by such attorneys. 

[Ed. Note. — For other cases, see Dépositions, Cent Dig. §§ 90-117 ; Dec. 
Dlg. § 56.*] 

•For other cases see same topic & § numbeh In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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In Error to the District Court of the United States for the Northern 
District of Alabama ; William I. Grubb, Judge. 

Action at law by C. C. Jordan against the Pullman Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

Forney Johnston, of Birmingham, Ala., for plaintiff in error. 
S. L. Sinnott, of Birmingham, Ala., for défendant in error. 

Before WALKER, Circuit Judge, and SHEPPARD and CALL, 
District Judges. 

WALKER, Circuit Judge. The plaintiff below (défendant in error 
hère), in the proceedings adopted for securing the testimony of Dr. 
John A. Lenfestey, elected, as under the statute he had the right to do, 
to follow the mode prescribed by the laws of AlabarAa, the state in 
which the court was held. 3 Fed. Stat. Anno. 22 ; 27 Stat. L. 7. Hav- 
ing so elected, it was incumbent upon him to proceed in conformity 
with the requirements of the state law as to the mode of procuring 
the déposition. R. S. U. S. § 914, 3 Fed. Stat. Anno. 10 (Comp. St. 
1913, § 1537). The Alabama statute, which was undertaken to be fol- 
lowed in taking the déposition of the witness on written interroga- 
tories, contains the following provisions, which are made applicable 
when the opposing party has not taken the steps required to hâve the 
déposition taken orally: 

"If the party, at the time of flUng cross-tnterrogatories, demands notice of 
the tlme and place of taking the déposition, it shall be the duty of the com- 
missioner, or the attorney for the party talîiug the déposition, to give such 
party, or his attorney, such notice of the time and place of the taking of 
the déposition as will enable him to be présent, if he so désires. On failure 
to give notice herein required of the résidence of the witness and the 
commissioner, unless the same be waived by the adverse party, the déposi- 
tion of such witness must be suppressed at the cost of the party taking 
it. Provided, however, that no such oral examination shall be had In 
cases Involving less than ,flve thousand dollars, or in cases Involving the 
title to land or spécifie Personal property; and provided, further, that 
in ail cases In which testimony is to be taken by interrogatories, the 
party against whom the testimony is proposed to be taken shall wthin the 
time allowed to flle cross-lnterrogatories hâve the right to demand reasonable 
notice of the time and place of taking the' testimony and to attend such 
examination and cross-examlne the witness or witnesses orally. And, In the 
event of such oial cross-examlnatlon the other party to the cause may, at 
the same time »nd place, on the conclusion of such oral cross-examination, 
examine the witness orally in rebuttal." Code of Alabama 1907, $ 4032, 
as amended ; General Acts of Alabama, 1911, pp. 487, 489. 

The défendant below, on September 27, 1913, filed with the cross- 
interrogatories propounded by him to the witness mentioned a writ- 
ten demand: 

"That notice of the time and place of taking the déposition of Dr. John 
A. Lenfestey, in accordance with the interrogatories propounded to said 
witness by the plaintifl! and eross-interrogatories attached hereto and pro- 
pounded by défendant to said witness, be glven the defendant's attorney. 
in order that defendant's attorney or attorneys may be présent at the taking 
of such déposition, if they so désire, and cross-examlne the said witness, 
if they désire to do sa" 
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On the same day the plaintiiï's counsel in Birmingham gave notice 
to the defendant's counsel in Birmingham that the déposition of the 
witness Lenfestey would be taken at a specified place in Mt. Clsmens, 
Mich., at 3 p. m. on September 30, 1913. The déposition was not 
taken at the time and place stated in this notice. The return of the 
commissioner named to take the déposition was dated November 7, 
1913, and was as folio ws (omitting the commissioner 's signature and 
his statement of the fées of himself and the witness) : 

"ïhe undersigned commissioner, in sald commission named, hereby certifies 
tliat I am personally acquainted with the said witness, Dr. Jolin A. Lenfestey, 
and know liim to be tbe Identlcal person named In said commission ; that he 
was sworn and examlned as above stated, and that hls évidence was taken 
down as near as might be in his own language, and was subscribed by him 
in my présence, on tliis seventh day of November, A. D. 1913, at the city of 
Mount Clemens, Macomb county, Michigan, and that I am not of counsel or 
of kin to said witness or any of the parties to the said cause, or in any 
manner interested In the resuit thereof." 

[1] Under the Alabama statute governing the certificate or return 
to be made by the commissioner, the time and place of taking the 
déposition must be shown. Code of Alabama 1907, § 4040 ; Thrasher 
V. Ingram, 2>2 Ala. 645. There is an additional reason for enforcing a 
compliance with this requirement when the party against whom the 
déposition is proposed to be used has exercised the statutory right of 
requiring notice to be given him of the time and place of taking the 
déposition. Birmingham Union Railway Co. v. Àlexander, 93 Ala. 
133, 9 South. 525. The making of such a demand has the effect of 
putting a limitation upon the authority of the commissioner to take 
the déposition. When that statutory right has been exercised, the 
commissioner's certificate or return does not show that the déposition 
was taken under the authority conferred upon him, when it fails to 
show that it was taken at the time and place stated in the notice given. 

When the case was called for trial, and before either the plaintiff or 
the défendant had announced ready for trial, the défendant moved the 
court to suppress the déposition above mentioned, assigning as grounds 
of the motion the absence of notice to the défendant of the time and 
place of taking the déposition, and that the return of the commission- 
er did not comply with the requirements of the law. The court over- 
ruled the motion. The motion was made in due time. The Alabama 
statute provides that: 

"AU objections to the admissibility of the entlre déposition In évidence 
must be made before entering on the trial, and not afterwards, unless the 
matter is not disclosed in the déposition and appears after the commencement 
of the trial." Code of Alabama 1907, § 4042. 

The motion would hâve been in due time if it had been made after 
the parties had announced ready for trial, but before the trial was 
entered upon. National Fertilizer Co. v. Holland, 107 Ala. 412, 18 
South. 170, 54 Am. St. Rep. 101. As the statute distinctly spécifies 
the time within which such a motion may be made, it cannot be held 
that it should be repeated, or that the ground of objection it states to 
the déposition as a whole should be presented in any other way, at a 
later stage of the trial. It is a manifest purpose of the statute under 
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which the above-mentioned demand of notice by the défendant was 
given to prohibit the taking of the déposition without a substantial 
compliance with such demand, unless such compliance is waived. A 
déposition is subject to be suppressed if it is taken at a time and place 
other than those fixed as authorized by law. CoUins v. Fowler, 4 Ala. 
647 ; Jordan v. Hazard, 10 Ala. 221 ; Herndon v. Givens, 16 Ala. 261 ; 
Bennett v. Bennett, 37 W. Va. 396, 16 S. E. 638, 38 Am. St. Rep. 47 ; 
13 Cyc. 915, 916. Assuming, without conceding, that it. would hâve 
been permissible to examine the witness at a later day than that nam- 
ed in the notice served upon the counsel for the défendant if the com- 
missioner had, at the time and place named, postponed or adjourned 
the taking of the déposition, yet there was no évidence, either in the 
commissioner's return or elsewhere, to support the conclusion that 
there was such an adjournment, or that the commissioner, the witness, 
or any one connected in any way with the case, appeared at the time 
and place stated in the notice. The commissioner's return does not, 
in any way, indicate that the déposition was taken at the time and 
place stated in the notice served upon the defendant's counsel. or that 
he made any prêteuse of a compliance with the terms of it. The legit- 
imate conclusion from what the certificate or return says and fails 
to say is that the déposition was taken at a time other than that stated 
in the notice, and without there having been any compliance with the 
demand of notice made by the défendant, or a waiver of the require- 
ment by the défendant. No argument is needed to enforce the con- 
clusion that the failure to give the défendant notice as demanded had 
the effect of depriving it of a substantial right. A party's right to 
be présent in person or by counsel when a witness oft'ered by his op-' 
ponent is to be examined and to cross-examine the witness orally is of 
obvious importance to him for the maintenance of his claim or dé- 
fense. What has been said above is enough to show that the défend- 
ant had that right, and the proceedings above mentioned show that it 
was deprived of that right by the action of the court in overruling the 
motion to suppress the déposition. The motion was well taken on 
both of the grounds assigned in support of it. 

[2] Based upon the fact that the defendant's written demand of 
notice of the time and place of taking the déposition of the witness 
Lenfestey was addressed "to Mrs. C. C. Jordan and to Messrs. How- 
ard, Sinnott & Keene, her attorneys," it is suggested that the notice 
was not given in this case, but in a case brought by the plaintiff's wife 
against the same défendant. In the light of the facts that the notice 
was attached to and filed with the cross-interrogatories propounded 
in this case to the witness mentioned, and that the attorneys for the 
défendant in this case acted on the demand by giving a notice of the 
taking in this case of the déposition at a time and place at which it 
was not taken, it is obvious that the mistake made in the way the de- 
mand was addressed was fully corrected by the terms of the demand 
and the circumstances of the making of it. There is no warrant for 
finding otherwise than that the demand was made in this case, that it 
had référence to the taking of the déposition of the witness named on 
direct and cross-interrogatories to him filed in this case, and that it 
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was so understood and acted on by the attorneys for the plaintiff in 
this case. 

There is no merit in the suggestion that if the court erred in over- 
ruling the motion to suppress the déposition, the error was a nonprej- 
udicial one. At a former term of the court the plaintiff had procured 
a continuance of the case because the déposition of the witness in 
question had not then been taken and returned. This showed the es- 
timate of himself or of his counsel of the materiality and importance 
of that testimony. The witness was a physician, by whom the plain- 
tiff sought to prove that aliments of the plaintiff's wife were attributa- 
ble to the incident complained of, and the nature and gravity of those 
aliments, testified by the witness to hâve been disclosed on an examina- 
tion made by him a few days after the incident; the testimony of the 
witness tending to prove that those aliments had not made their ap- 
pearance prior to the incident in question. There is no support for 
the contention that the case as it was presented to the jury would hâve 
been practically the same if the déposition in question had not been 
admitted. Plainly that déposition was an important feature of the 
plaintiff's case as it was presented to the jury. The plaintiff in error, 
in insisting that the judgment should be reversed because of the error 
committed in overruling its motion to suppress the déposition, is not 
complaining of something which apparently could not hâve affected 
the resuit of the trial. On the contrary, the conclusion is well war- 
ranted that the testimony improperly admitted probably contributed 
materially to the plaintiff's success in the trial. It follows that the er- 
ror of the court in that regard must be held to hâve been one calling 
for a reversai of the judgment. 

Other questions presented for review are such that they are not 
likely to arise in another trial, and it is not deemed necessary to make 
mention of them. 

For the error above pointed out, the judgment is reversed and the 
case is remanded for a new trial. 



UNIVERSAL FILM MFG. CO. v. COPPBRMAN et al. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 77. 

1. LiTEBAKT PEOPEBTT (§§ 3, 5*) SCENABIO — PHOTOPLAT, 

Where complainants' assigner, a Danish corporation, composed a 
written scénario of a play, and then composed a photoplay by actual per- 
formance of the scénario recorded by a moving picture caméra, from 
which it took positive films and sold one or more of them in England, 
where neither the scénario nor the photoplay was copyrighted, it had a 
common-law right of property in England In the Intellectual conception 
of the play expressed in words, and In the intellectual conception of the 
photoplay expressed in actions, and could perform the written play it- 
self, and license others to perform it, without préjudice to its common- 
law ownership, and so could perform or license others to perform the 
photoplay in the same way. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. §§ 2, 4; 
Dec. Dig. §§ 3, 5.*] 

*For otber cases see same tapie & i numbeb in Dec. £ Am. Digg. 1907 to date, & Rep'r Inde es 
218 F.— 37 
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2. LiTEEABT Pkopebtt (§ 6*) — MoviNG PicTUEES— Sale or Film — Conditions. 

Where the owner of a scénario and photoplay, nelther of whlch was 
copyrighted in England, sold a positive fllm there, the purchaser and his 
assigna aequired the perf orming right, and though no one, by virtue of 
the sale, would acqulre the right to re-enact the play and take a néga- 
tive of it, or make a new négative from the positive fllm, the seller could 
not restrict the purchaser's right by a condition that the fllm should not 
be resold or hlred for use, except in the country In which it was bought, 
nor sold for exportation. 

[Ed. Note. — For other cases, see Llterary Property, Cent Dig. § 5; Dec. 
Dlg. § 6.»] 

3. Copyrights (§ 41*) — Foeeign Scenabio in Photoplay. 

Where the foreign owner of a scénario and photoplay took ont a United 
States copyright on the latter separately, as it was authorized to do, it 
abandoned its common-law property rights therein. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 40, 48; Dec. 
Dig. § 41.*] 

4. LiTEBABY PBOPEBTY (§ 6*) — PHOTOPLAY — SALB OE FILMS. 

Where the foreign owner of a photoplay sold a positive film in Eng- 
land, where it was not copyrighted, subject to a void condition against 
resale for export, and later copyrighted the photoplay in the United States, 
It could not by such copyright avoid rights previously conferred by the 
sale of the fllms in England, and hence could not treat the purchaser's as- 
signées in the United States as infringers. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 5 ; Dec 
Dig. § 6.*] 

Appeal from the District Court of the United States for the Soutl> 
ern District of New York. 

Suit by the Universal Film Manufacturing Company against S. Cop- 
perman, doing business as the Thalia Music Hall, and another. Judg- 
ment for défendants (212 Fed. 301), and complainant appeals. Af- 
firmed. 

W. G. Morse and J. L. Lotsch, both of New York City, for appel- 
lant. 

S. F. Frank, of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The Nordisk Film Company, a corporation 
of Denmark, composed an original written scénario of a play called 
the "Great Circus Catastrophe," and then composed a photoplay by 
means of an actual performance of the scénario, recorded by a mov- 
ing picture caméra on a négative photographie film, from which it 
afterwards took positive films in the customary manner, to be used in 
performing the play by throwing the pictures upon a screen by means 
of a moving picture machine. The company copyrighted neither the 
scénario nor the photoplay in England, as it might hâve done, but ad- 
vertised and sold throughout Europe the positive films to any one who ' 
chose to buy, stipulating, however, on the bill rendered, that it was 
a condition of sale that the film should not be resold or hired out for 
use, except in the. country in which it was bought, nor exported, nor 
sold for export. 

•For other cases see same toplc & S numbbb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexe» 
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The défendants imported one of thèse positive films, which they 
purchased from a dealer in England, having first ascertained that there 
was no copyright for the photoplay in this country, and without notice 
of the stipulation that the same was not to be resold for export. This 
film they exhibited and hired out to others for the purpose of exhibi- 
tion. Subséquent to the défendants' purchase the Nordisk Company 
copyrighted the photoplay in this country, receiving from the Copy- 
right Office a certificate of registration as f oUows : 

"This Is to certlfy, In conformity wlth section 55 of the act to amend and 
consolidate the aets respecting copyright approved March 4, 1909, as amended 
by the Copyright Act of August 24, 1912, that the title, a description, and 
one print taken from each scène or act of the motion-pieture photoplay not 
reproduced in copies for sale named herein, hâve been deposited In this oiflce 
under the provisions of the sald acts, and that registration for copyright for 
the flrst term of 28 years bas been duly made In the name of Nordisk Film 
Co., Copenhagen, Denmark. 

"Title of motion-plcture photoplay: The Great Circus Catastrophe. Parts 
l, 2, 3. By Nordisk Film Co. 

"Title reeeived Nov. 14, 1912. 

"Description reeeived Nov. 14, 1912. 

"78 prints reeeived Nov. 14, 1912. 

"Entry: Class L. XXc, No. 110." 

This copyright the Nordisk Company subsequently assigned to the 
complainant, which seized the défendants' film under section 25 of the 
Copyright Act of March 4, 1909 (35 Stat. 1081, c. 320 [Comp. St. 
1913, § 9546]). 

[1] The title of the Nordisk Company in England was its common- 
law right of property in the intellectual conception of the scénario of 
the play expressed in words and in the intellectual conception of the 
photoplay expressed in actions. It could perform the written play it- 
self, or license others to perform it, without préjudice to its common- 
law ownership, and so it could itself perform and license others to per- 
form the photoplay in the same way. Palmer v. De Witt, 47 N. Y. 
532, 7 Am. Rep. 480; Werckmeister v. American Lithographie Co., 
134 Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591, affirmed 207 U. S. 284, 
28 Sup. Ct. 72, 52 L. Ed. 208, 12 Ann. Cas. 595. 

[2] When it sold a positive film, which was the only means of per- 
forming the play, it conferred the performing right on the purchaser 
and his assigns. No one, by virtue of that sale, would acquire the right 
to re-enact the play and take a négative of it, or make, if that could be 
done, a new négative from the positive film. This would be inconsist- 
ent with the Nordisk Company's common-law property in the photo- 
play and with the mère performing right which it had conferred on the 
owner of the film. But exercise of the performing right by one or by 
many purchasèrs of positive films would be entirely consistent with 
the Nordisk Company's common-law property in the play itself. The 
attempt, however, to annex a condition as to the use of the film after 
it was absolutely sold, was vain. Such conditions cannot be made to 
accompany an article throughout its^ changes of ownership. Bobbs- 
Merrill v. Strauss, 210 U. S. 340, 28 Sup. Ct. 722, 52 E. Ed. 1086, Dr. 
Miles Médical Co. v. John D. Park & Sons Co., 220 U. S. 373, 31 Sup. 
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Ct. 376, 55 L. Ed. 502; Waltham Watch Co. v. Keene (D. C.) 202 Fed. 
225, affirmed 209 Fed. 1007, 126 C. C. A. 668. 

[3j 4] The Nordisk Company abandoned its common-law property 
in the United States when it took out the statutory copyright. Our 
law permitted it to copyright the scénario and the photoplay separately. 
It secured copyright for the latter under section 11 of the act of 1909; 
as amended in 1912 (Act Aug. 24, 1912, c. 356, 37 Stat. 488 [Comp. 
St. 1913, § 9532]) by depositing in the office, not the scénario of the 
play, but only the title, with a description of it, and two photo prints 
of parts of each act. Sale of positive films after copyright was as con- 
sistent with its statutory ownership as was the sale of films before 
copyright with its common-law ownership. But neither it nor its as- 
signs as owner of the statutory copyright in this country, could repu- 
diate the license it had given before copyright to the purchaser of the 
film in England and his assigns. Therefore the défendants cannot be 
treated as infringers. 

We are entirely satisfied with the disposition the District Judge 
made of the damages and spécial allowance to counsel resulting from 
the seizure.^ 

The decree is affirmed. 

1 NOTE. 

The foUowlng Is the opinion of Hough, District Judge, on the question of 
damages. 

"A décision having been rendered dlsmissing this bill, the cause was agaln 
brought on before me (after notice to the surety on the seizure bond) In order 
to assess the damages caused to the défendant by the seizure, pursuant to 
the Copyright Act, of the film or réel containing the photoplay which is the 
subject of this suit. At the same time the matter of an allowance of a coun- 
sel fee to the successful party was laid before the court. 

"The following matters of fact must first be decided, viz.: The condition 
of the film or réel at the time of seizure and at the présent time; the nature 
of the employment of the réel at the time of seizure ; the rate of such employ- 
ment and its probable future employment. 

"The réel was produced in court and examined by me. It is obviously in 
yery bad physical condition. The celluloïd is brittle and in many places 
cracked. This is in large part the resuit of its having been kept for a year 
without that spécial attention which is customary among business men. 
Thèse articles should be kept in a damp and oily atmosphère. This has not 
been done. 

"The réel, however, is otherwlse In bad condition, In that it is much torn 
on the edges. The holes for the sprocket wheels by which the réel is passed 
before the projecting machine are torn and frayed, and this condition could 
not be brought about merely by disuse in a dry atmosphère. The condition of 
the réel at the time of seizure Is testified to by Messrs. Spiegelthal, for com- 
plainànt, and Oes, for défendant, I saw and heard ail the witnesses. Having 
regard to the obvious présent physical condition of the film, I am of the 
opinion that when it was seized, in April, 1913, It was not what Spiegelthal 
says it was, and was substantially what it is uow, and was, therefore, worth 
no more than $80. 

"There is no évidence to contradict Spiegelthal's testlmony that for about 
two months before seizure he had succeeded in hiring out this film about 40 
times at an average of $10 a day ; but this statement must be taken in con- 
Junction with his assertion that ther film was a 'feature' and practically a 
new film. As above pointed out, this I do not believe, and therefore I am 
of opinion that he could not rely ou gettlng more for such .a film than the 
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reduced rate of $6 a day to which he testifles as being proper for Inferior 
films. 

"Likewise there Is no testimony contradictiflg Splegelthal's statement that 
at the time of seizure he had 'booklngs' for this film for between two and 
three weeks. There is no évidence to show any certainty of occupation for 
the film after the expiration of that time. There is substantial uniformity 
among the witnesses that in some shape or another a film will last about a 
year, if (as Samwick says) 'it gets ordinary treatment and ordinary wear and 
tear.' It is my opinion from the physical appearance of thè film that it had 
expended a good deal more than half its life at the time of seizure, and it 
was at that time, according to ail the évidence in the case, between eight 
and nine months old. 

"The défendants had obtained about 40 days of work for the film In be- 
tween 2 and S months, and if it be permissible to infer future results from 
past performances, no more than about 50 future days of hiring could be 
expected for it. It follows that on the- principles contended for by défend- 
ants, but on figures adopted by me from the évidence, the défendants are 
entitled to 

The value of the réel at the time of seizure $ 80 

Net proceeds (80 per cent, of gross receipts) for 60 days of hiring 288 

— with Interest from the assumed date vvhen the réel would hâve been worn 
out, say July 15, 1913. 

"The question of law remains as to whether thèse damages (assuming them 
to be proven) are legally recoverable. I feel quite sure that not many years 
ago any recovery beyond the market value of the film would bave been 
denied. Undoubtedly, however, the tendeney of the courts has been to relax 
the rule regarding recovery of damages. 

"The method of relaxation has been to enlarge the rule in Hadley v. Baxen- 
dale, 9 Exch. 341, and to flnd, infer, or assume that many things were within 
the contemplation of the parties which a few years ago would bave been 
thought too remote for any party to hâve perceived. Katurally thèse ques- 
tions of damage arise most frequently in causes of contract, and I can add 
nothing to the Une of modem thought expressed in Wiakeman v. Wheeler, 
etc., Co., 101 N. Y. 205, 4 N. E. 264, 54 Am. Rep. 676, and In re Pennsylvanla 
Steel Oo., 198 Ped. 721, 117 C. C. A. 503. It seems to me that the same Une 
of reasoning is applicable to any method of business preventing. A man gets 
damages for breach of contract really because he cannot do business along 
the Unes that he intended. He ought to get the same damages, no matter how 
his business is prevented. It is no greater stretch of imagination to hold 
that a tort-feasor who prevents one from doing business has in mind the 
nature and incidents of that business than it is to hold that a contract breaker 
has in mind the nature and incidents of the business contracted for. 

"It follows that the next query is: What kind of business was prevented 
by the seizure of this film? Reflection has only strengthened the belief that 
the business was that of giving a show or play. It really makes no différence 
that the play is mechanically produced. If there is no film, there Is no play, 
and unless the play is projected upon a screen the idle film is worthless. The 
value of the film dépends entirely upon the popularity of the play. Therefore 
I think the analogy between this case and preventing the giving of a dramatic 
performance is complète. The only previous décision that X hâve been able 
to find relating to damages for preventing dramatic performances is Schles- 
inger v. Bedford (1893) 28 Weekly Notes, 57. Though this décision Is by a 
court of more than respectable authority, there is not much reasoning in it ; 
but the method adopted, both In the trial court and the court of appeal, Is, I 
think, in Une with the -findings I hâve made and wlth what I belleve to be 
the trend of modem authority. 

"The défendants may therefore take a decree for damages as hereinabove 
assessed. The counsel fee provided for In the Copyright Act is merely a 
revival of old practice. I am not informed that it is known what reasons 
indueed Congress to revive old practice in respect of copyrights only. Having, 
therefore, nothing but the text of the law to guide me, I do not regard the 
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congresslonal provision as punitive, and I assume that the Intent of Congress 
was mertiy to compensate counsel for professional labors. 

"Consequently I inquire, not only into the estent of professional labor 
known to the court, but the importance of the lltlgation, both as to the prin- 
ciple Involved and the pecunlary magnitude of the case. In my judgment the 
professional labor in this matter was out of ail proportion to the princlple 
or the amount of money Involved. Whenever the Législature makes a new 
statute on an old subject. It is a hard matter to distinguish between new 
législation and laws re-enacted. Therefore, from thIs standpoint, Mr. Frank's 
labors hâve been great 

"On the other hand, If I am rlght in my interprétation of the Copyright 
Act, the future importance of thls lltlgation is but small, and the amount of 
money Involved is certainly trivial. Having looked at the matter from thèse 
viewpoints, I conelude that it would be wrong for the court to award to 
défendants' counsel what it believes would be a larger fee than counsel could 
charge for hls services, in such a case had Congress not passed the statute 
In question. Of course this is délicate ground, for the lack of unlformlty 
among lawyers in respect of thelr professional charges is notorious. But 
any judge must be guided by hls own professional faith, and mine is, as 
applied to this case, that no lawyer coùld charge a client for this case alone 
more than $250. 

"It may well be that some association or commercial union regards this 
case as important for thelr common interest, but that should not afCect déci- 
sion. If persons other than the légal parties to a cause are Interested in its 
event, let them pay. The counsel fee awarded is therefore '" 



GOTFREDSON v. GBRMAN COMMERCIAL ACCIDENT CO. 

(Circuit Court of Appeals, Sixth Circuit December 11, 1914.) 

No. 2496. 

1. INSUBANOB (§ S39*) — "Occupation." 

The term "occupation," as used in an application fop accident Insurance, 
is a very comprehensive one, and compassés the incidental as well as the 
main requirements of one's vocation, calllng, or business, being defined 
by lexicographers to be that which occupies or engages the time and at- 
tention, and the principal business of one's life, vocation, employment, 
calling, or trade. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. § 879 ; Dec. Dig. 
§ 839.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Occupation.] , 

2. iNstiBANCK (§ 339*) — ^Accident Polict — Occupation — Casual Acts and 

Emebgencibs. 

Défendant having grouped its accident risks into flve classes and fixed 
premiums and losses according to risks attendlng the occupations of the 
persons insured, décèdent, whose occupation was described in hls applica- 
tion as "proprietor of a trucking company, no manual labor," was as- 
signed to the first class. The occupation of an elevator conductor was 
within the flfth class, Jjearing a relatively higher rate. The policy pro- 
vided that if assured is Injured after having changed hls occupation to 
one more hazardous, or is injured whlle doing any act pertainlng to any 
more hazardous occupation, the liabillty for any loss speclfled shall be 
such an amount as the premium pald by htm will purchase at the rate 
fixed for the more hazardous occupation. Décèdent, to get certain of bis 
goods into a new location after the employés of the building had left i'or 
the day, Mmself started to operate the elevator. On the thlrd trip the 
cable parted, and décèdent received Injuries, from which he died. Held, 

•For other cases see same tapie & S numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that the poliey clause must in each instance be interpreted with référence 
to the particular occupation of the assured, and did not apply to a mère 
temporary or casual act, and It was error to charge, as a matter of law, 
that, assured having been injured whlle performing an act in a more 
hazardous occupation than that specifled in the poliey, hls administrator 
could recover only the reduced indemnity. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 879 ; Dec. Dig. 
§ 339.*] 

3. Instjeance (§ 146*) — Policy — Constbuction. 

"Where the language of a policy is susceptible of two or more construc- 
tions, the court will construe it most strongly agalnst the Company. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. i§ 292, 294-298 ; 
Dec. Dig. § 146.*] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

Action by Benjamin Gotfredson, as administrator of the estate of 
Carrie B. Reading, against the German Commercial Accident Com- 
pany. Judgment for plaintif? for less than the relief demanded, and 
he brings error. Reversed, and new trial granted. 

This was an action to recover $5,000 upon a policy, of accident insurance. 
The policy was to continue for one year from February 7, 1907, and was 
issued by the Commercial Mutual Accident Company of Philadelphia in the 
name of Harvey J. Reading and for the beneflt of Carrie Reading, his wife. 
It was kept alive by annual payments of premiums and renewals until Febru- 
ary 7, 1910, and, under the last renewal, was In terms contlnued for the 
ensuing year; but meanwhile, February 7, 1909, ail liability under the policy 
was assumed by the German Commercial Accident Company, défendant, which 
received the premiums and made the renewals for the last two years. Both 
of thèse companies were corporations organized under the laws of Penn- 
sylvania and maintainlng agencies in the city of Détroit, Mich. The présent 
Insurance was effected in that city, where Reading was llvtng and engagea 
in business from the date of the policy until his death. The insured met 
with an accident June 1, 1910, and died within the next three days ; his 
wldow made and delivered proof of the death in July, but died in October ; 
and thereupon Benjamin Gotfredson, plaintifC, was appointed and qualifled 
as administrator of the estate of the beneflciary. The suit was brought in 
the circuit court of Wayne county, Mich., December 14, 1910, and was removed 
the following day to the court below, on the ground of diversity of citizen- 
ship. An amended pétition was filed in April following, and under a plea 
of the gênerai issue three défenses were noticed: (1) That there had been 
a breach of warranty as to the condition of health of the assured at the time 
of the last renewal; (2) that the accident was not the direct cause of the 
death, but was the resuit of a diseased condition of the heart ; and (3) that re- 
covery, if any, must be limited to $1,000, because the assured was doing an act 
outside of the occupation in which he was insured. The verdict was agalnst 
défendant as to its flrst and second défenses, and the court chargea the jury, 
as matter of law, that recovery In any event must under the third défense 
be limited to $1,000 and interest. The administrator prosecutes error. The 
parties are alluded to as they stood below. 

J. W. Dohany, of Détroit, Mich., for plaintiff in error. 
J. E. Moloney, of Détroit, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The controUing feature of the case is whether the limitation placed 

•For otber cases see same topic & i nttmseb tn Dec. & Am. Digs. 1907 to date, & Rep'r Indesea 
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upon the amount of recovery involved merèly a question of law for 
the court or also a question of fact for the jury. It was shown without 
objection and by undisputed testimony that défendant had grouped its 
risks into five classes, and fixed premiums and losses according to tlie 
risks attending the occupations of the persons insured. Reading's oc- 
cupation belonged to the first class and bore an annual premium of $25 
and an indemnity of $5,000, while the occupation of an elevator con- 
ductor was in the fifth class and bore a relatively higher, though un- 
disclosed, premium and an indemnity of $1,000. In addition to the 
language vised in defining Reading's occupation, the fifteenth clause 
of the policy provided generally that, if an assured should be injured 
while doing an act "pertaining to any more hazardous occupation," 
the liability of the insurer should be fixed with référence to the more 
hazardous occupation. The trial court submitted to the jury the ques- 
tions arising under the first and second défenses only, and, believing 
that merely a question of law was involved under the third défense, 
instructed the jury that it could not in any event find more than $1,000 
under this défense. If error was committed, it was in failing to sub- 
mit to the jury also the question of fact arising under this défense. 
Among the représentations of fact made by Reading in the application, 
and in terms warranted to be true at the date of the policy and its last 
renewal, were thèse: 

"I am a member of the flrm H. J. Reading Truck Oo., * • * whose 
business is tbat of trucking. My occupation and duties are fuUy described 
as foUows: Proprletor. No manual labor." 

The évidence shows that Reading owned the business and conducted 
ït under this firm name ; and that the business was extensive — indeed, 
for a year prior to the accident it included transportation in Détroit 
for 2 railroads and 150 wholesale houses, and also the storage of gên- 
erai merchandise. A change in location of the offices and storage 
plant had been going on some two months, when, on the evening of the 
accident, some of the efïects of the old offices were brought to the new 
place for storage. The évidence tends to show that three loads of such 
articles arrived at this place as early as 5 o'clock. The removal of two 
of the loads into the building was not completed until the usual clos- 
ing hour of 5 :30. When the men were ready to discharge the third 
load, it was discovered that the elevator conductor had gone for the 
day. Reading's attention was called to this, whereupon he undertook 
to operate the elevator. The work of removing the articles contained in 
the third load to and from the elevator, as far as they were so carried, 
was performed by laborers; Reading doing nothing but run the car. 
One trip was made with the elevator to the basement and another to a ■ 
floor above, and the car in both instances was returned in safety; but 
when the third load reached the fifth floor the cable separated, the car 
fell, and Reading received the injuries from which he died. 

It does not appear that Reading ever ran the elevator before; and 
the occasion for this act was the fact that the conductor left the build- 
ing while the men were engaged in removing the articles. In view of 
the facts and circumstances of the case, was Reading's opération of 
the car merely a casual act and incident to the occupation in which he 
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was insured, or was the act to be ascribed to the occupation of the 
conductor of the elevator and Reading's indemnity reduced according- 
ly ? Def endant's counsel say the act was "manual labor," perf ormed in 
another and distinct occupation and more hazardous than the one de- 
scribed in the poUcy ; and further that it was but one of a number of 
kindred acts Reading was accustomed to perform. It appears, for ex- 
ample, that he was in the habit of exercising superintendency over 
the business, over the change made in locations of the offices and stor- 
age plant — in a word, that he "bossed the opérations of the business" 
— and, if we understand counsel, thèse acts are claiméd to give color to 
the act which resulted in the insured's death. This does not, however, 
give efïect to ail the words that were used to define bis occupation. 
He was engaged in the trucking business, and his "occupation" was de- 
scribed as "proprietor, no manual labor." 

[1] The company's agent, who solicited and obtained the Insurance, 
in substance testified that thèse were not the words of Reading, but 
that they were employed by the agent to describe Reading's occupa- 
tion. To be sure, according to another portion of the application, 
Reading warrantée! thèse words "to be true and complète" ; but aside 
from the rule that would require the policy to be interpreted strongly 
against the défendant, associating the words "trucking business" with 
the words "proprietor, no manual labor," and considering their appar- 
ent intent, it would seem that their natural and necessary meaning 
would include mère casual acts, even though the acts involve tempo- 
rary manual labor. It must be kept in mind that thèse words were 
used to describe the occupation, the regular business, of the applicant. 
Occupation is a very comprehensive term. It compassés the incidental 
as well as the main requirements of one's vocation, calling, business. 
It is defined by lexicographers to be "that which occupies or engages 
the time and attention ; the principal business of one's lif e ; vocation ; 
employment; calling; trade." And see Everson v. General Accid., 
etc., Assur. Corp., 202 Mass. 169, 175, 88 N. E. 658; Union Mutual 
Accident Ass'n v. Frchard, 134 111. 228, 234, 25 N. E. 642, 10 L. R. A. 
383, 23 Am. St. Rep. 664. 

[2] It is not too much to say that the parties hère possessed the 
common knowledge that is derived from observation and expérience 
respecting the occasional and unexpected necessities which exact of 
men, whose occupations are not regarded as comprising manual labor, 
the doing of an act which in a literal sensé may be called manual 
labor. It is hardly conceivable that the policy would ever hâve been 
written and receivcd upon any ocher understandmg. 

Thèse views are re-enforced and made plain, when the assured's 
method of conducting and supervising his business is considered. His 
secretary and treasurer testified without contradiction : 

"He (Reading) usually went around the clty and looked after teams to 
be loaded at différent business houses, hurry tliem out, getting them unloaded, 
and looking after tlie sliipping clerks, getting them to get a hustle and get 
the teams under way. Then he would be ealled upon to go to the varions 
railroads to look after the gênerai superintendency of getting the business 
moving." 
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And in going from place to place to do thèse things "He drove 
around with a horse and buggy." Had he precluded himself from 
driving the horse attached to his buggy? In the event of a driver of 
one of his trucks having become suddenly ill, would the policy hâve 
forbidden the assured to drive the truck to his place of business? 
What he did hère was, in the absence of the conductçr, temporarily to 
drive the elevator at his place of business. 

The position of defendant's counsel cornes at last to the claim that, 
in order to hâve rendered the act in question permissible, the words 
describing the occupation of the assured, instead of being "proprietor, 
no manual labor," should hâve been "proprietor, occasional manual 
labor" ; and, in support of this, resort is had to the fifteenth clause of 
the policy, which provides : 

"If the assured Is injured after having changed his occupation to one classl- 
fled by the company as more hazardous than that hereln stated, or is injured 
while doing any act or thing pertaining to any more hazardous occupation, 
the Ilahility for any loss specified shall be such an amount as the premium 
paid by him will purchase at the rate fixed by this company for such more 
hazardous occupation." 

If we are at ail right in what we hâve already said in respect of 
the words "proprietor, no manual labor," it is clear that counsel's 
suggested change of one of the words would hâve wrought no ma- 
terial change in the true meaning of the phrase ; and the effect sought 
to be ascribed to the fifteenth clause would hâve failed for the same 
reason. However, independently of this, it must be observed that the 
fifteenth clause in terms applies to injuries received "while doing any 
act or thing pertaining to any more hazardous occupation." The fif- 
teenth clause must in each instance be interpreted with référence to 
the particular occupation of an assured. We hâve seen that the oc- 
cupation in question was that of proprietor of a large commercial 
trucking business, and that it necessarily embraced occasional physical 
activities. Admittedly the business comprised departments, and conse- 
qUently occupations subordinate to the occupation of the proprietor. 
The company had classified occupations and assigned this assured to 
one of its classes ; and now to construe the fifteenth clause so as to pre- 
clude the insured from doing an isolated act, such as the one hère in- 
volved, would in efïect be to prevent an assured from incurring such 
dangers as are essentially incident to the whole business comprised in 
his occupation. It might well be conceded that in such circumstances an 
employé in a particular department, say an insured bookkeeper, could 
not rightfully hâve operated the elevator even in an emergency; but 
it would by no means follow that the managing proprietor could not 
hâve done so. Counsel concède, and rightly, that this clause is not 
applicable to an act done outside of the business, as, for example, on a 
hunting excursion resulting in an accident (Union Mutual Accident 
Ass'n V. Frohard, supra ; Stone's Adm'r v. United States Casualty Co., 
34 N. J. Law, 371, 373 ; N. A. Life & Accident Ins. Co. v. Burroughs, 
69 Pa. 43, 53, 8 Am. Rep. 212; Nat. Accident Society of City of New 
York V. Taylor, 42 111. App. 97, 100, 102 ; Taylor v. Illinois Commercial 
Men's Ass'n, 84 Neb. 799, 802, 122 N. W. 41 ; Johnson v. London Guar- 
antee & Accident Co., 115 Mich. 86, 90, 72 N. W. 1115, 40 L. R. A. 440, 
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69 Am. St. Rep. 549; Hess v. Masonic Mut. Accident Ass'n, 112 Mich. 
196, 199, 70 N. W. 460, 40 L,. R. A. 444) ; but the contention is that. 
where the act donc pertains to the business of the assured and to a more 
hazardous occupation therein, the indemnity must be reduced accord- 
ingly. We are not impressed with this différence. It does not amount 
to a valid distinction (see Standard Life & Accident Ins. Co. v. Fraser, 
76 Fed. 705, 708, 709, 22 C. C. A. 499 [C. C. A. 9th Cir.], where the oc- 
cupation described in the application was: "Proprietor of a bar and 
bilHard room, not tending bar" ; Neafie v. Man'f 'rs' Accident Indemnitv 
Co., 55 Hun, 111, 113, 8 N. Y. Sûpp. 202; Fox v. Masons' Fraternâl 
Ace. Ass'n of America, 96 Wis. 390, 397, 71 N. W. 363; Hall v. 
American Masonic Accident Ass'n, 86 Wis. 518, 524, 57 N. W. 366). 

[3] It results that unless the policy is open to the interprétation we 
hâve indicated, it is contradictory in itself ; at least its language, when 
taken as a whole, is ambiguous in the sensé that it is susceptible of 
two or more constructions ; and it is settled that the rule of interpré- 
tation in respect of policies of this character is to "construe ail lan- 
guage used to limit the liability of the company strongly against the 
Company." Manufacturera Accident Indemnity Co. v. Dorgan, 58 
Fed. 945, 956, 7 C. C. A. 581, 22 L. R. A. 620 (C. C. A. 6th Gir.); 
Travelers' Ins. Co. v. Randolph, 78 Fed. 754, 761, 762, 24 C. C. A. 
305 (C. C. A. 6th Cir.) ; Accident Ins. Co. v. Crandal, 120 U. S. 527, 
533, 7 Sup. Ct. 685, 30 L. Ed. 740 : Travelers' Ins. Co. v. McConkey, 
127 U. S. 661, 666, 8 Sup. Ct. 1360, 32 L. Ed. 308; Burkheiser v. 
Mutual Accid. Ass'n, 61 Fed. 816, 818, 10 C. C. A. 94, 26 L. R. A. 
112 (C. C. A. 7th Cir.) and citations. 

However, we think the évidence gives rise to questions of fact, 
which should hâve been submitted under appropriate instructions to 
the jury. There was error in assuming, as matter of law, that the 
mère performance of the act of temporarily running the elevator jus- 
tified the practical assignment of the assured to a more hazardous 
occupation and the réduction of his indemnity accordingly. The facts 
and circumstances under which the act was brought about would nat- 
urally characterize it, and 60 open the case to legitimate inference as 
to the existence or not, for example, of an unforeseen necessity or 
emergency under which the elevator was operated. Indeed, the ulti- 
mate issue of fact might fairly be resolved under an inquiry whether 
the opération of the elevator by the assured was casual or habituai. 
If the former, the indemnity should be allowed as it was written ; if 
the latter, the indemnity should be limited to that of a conductor of 
an elevator. The usual course is to submit such questions tô the jury. 
Standard Life & Ace. Ins. Co. v. Fraser, supra, 76 Fed. 709, 22 C. C 
A. 499 (C. C. A. 9th Cir.) ; Eggenberger v. Guarantee Mut. Accident 
Ass'n (C. C.) 41 Fed. 172, 173 ; Fox v. Masons' Fraternâl Accident 
Association of America, supra, 96 Wis. 396, 71 N. W. 363; Everson 
V. General Accid., etc., Assur. Corp., supra, 202 Mass. 174, 175, 88 N, 
E. 658; Simmons v. Western Travelers' Accident Ass'n, 79 Neb. 20, 
.26, 112N. W. 365 ; Taylor v. Illinois Commercial Men's Ass'n, supra, 
84 Neb. 805, 122 N. W. 41. 

The judgment must be reversed, with costs, and a ncw trial 
awarded. 
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BATON T. SHIAWASSEB COUNTT. 
(Circuit Court of Appeals, Sixth Circuit December 8, 1914.) 
No. 2503. 

L CouNTiœs (§ 153*) — Bokrowed Monet — Illeoalitt — Liabilitt. 

A county may be compelled to return money loaned when the purpose of 
the loan was lawful and the création of the debt not prohlbited by law, 
though the procédure was illégal, but Is not llable if It never recelved the 
beneflt of the money, or the loan itself was in excess of the eounty's au- 
thority to create a debt. 

[Ed. Note. — For other cases, see Countles, Cent. Dig. § 214; Dec. Dig. § 
153.»] 

2. OouNTiES (§ 113*) — Fiscal Management — Boerowing Monet — Authority 

— Liabilitt — Quasi Contract. 

Const. Mich. art. 10, § 6, provides that the powers of a county board 
of supervlsors shall be those prescribed by law, and article 10, § 9 author- 
izes them to borrow or raise by tax a thousand dollars for constructing 
public buildlng.s, etc., but no greater sum shall be borrowed or raised by 
tax for such purpose In any one year, unless authorized by a majority of 
the electors of the county votlng thereon. Meld, that where the votera 
authorized a board to borrow and issue county bonds for $75,000 to con- 
struct a courthouse, but efforts to get the voters to authorize a further 
loan failed, the board was without power to borrow $30,000 more to be 
used In the construction of the courthouse without a vote of the electors, 
and hence the lender could not recover against the county as for money 
recelved. 

[Ed. Note.— For other cases, see Countles, Cent. Dig. §§ 174^180; Dec. 
Dig. § 113.»] 

3. Cotjnties (§ 113*) — Board of Supebvisors — Bobrowinq Monet — Ctirrent 

Expenses. 

The board was also without constitutional power to borrow the money 
for current expenses, and hence the lender could not recover on the 
theory that the money borrowed was used for that purpose. 

[Ed. Note. — For other cases, see Countles, Cent. Dig. §§ 174-180; Dec. 
Dig. § 113.*] 

4. Courts (§ 366*) — Fédéral Courts — State Constitution — Construction — 

State Décisions. 

Where there had never been any settled construction by any court, state 
or fédéral, in Mlchigan of the Mlchlgan Constitution with référence to 
powers of boards of supervlsors to borrow money when plaintlfif made cer- 
tain loans to défendant county, the fédéral court would foUow a décision 
of the Mlchlgan Suprême Court on the subject, though rendered subsé- 
quent to the ioan. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 980-968 ; 
Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 0. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v. Stewart, 
118 C. 0. A. 215.] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by Hugh McCurdy Eaton against the County of Shiawassee. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

In 1903 the county of Shiawassee, Mich., needed a new courthouse, and the 
voters of the county, at an élection duly held, authorized the board of super- 

«For other cases see sanie topic & S numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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visors to Issue county bonds and borrow $75,000 for that purpose. Thls was 
done, the contract let, and the courthouse built; the construction runnlng 
over a period of two years. By reason of additions and changes authorlzed 
by the board, but not by the voters, the total cost was more than $125,000. 
In 1904 and 1905 the board borrowed from Hugh McCurdy $30,000. Cer- 
tainly a part, and perhaps ail, of this loan was dlrectly or Indlrectly devoted 
to meeting the deficiency in the courthouse transaction. Such parts, if any, 
of the loan as were not so used were employed to pay current county ex- 
penses. Efforts to induce the voters to authorize a further bond issue te 
meet this and other loans having failed, and the county being either unwill- 
ing or unable to make payment, Mr. MeCurdy's adminlstrator brought this 
suit against the county. It was not based upon the contract, but was an 
action for the recovery of plaintiff's money had and received by défendant 
and used for its benefit. The three $10,000 notes which had been given to Mr. 
McCurdy were exhlbited with the déclaration, not as contracts, but as évi- 
dence of the araounts received. TJpon the trial, a verdict for défendant was 
directed, and the adminlstrator brings this writ of error. 
^ The Michigan Constitution of 1850, in force until 1909, provlded as foUows: 

"Each organized county shall be a body corporate, with such powers and 
Immunities as shall be established by law." Article 10, § 1. 

"A board of supervisors, consisting of one from each organized township, 
shall be established In each county, with such powers as shall be preseribed 
by law." Article 10, § 6. 

"The board of supervisors of any county may borrow or raise by tax 
$1,000 for constructing or repairing public buildings, highways or bridges; 
but no greater sum shall be borrowed or raised by tax for such purpose in 
any one year, unless authorlzed by a majority of the electors of such county 
voting thereon." Article 10, § 9. 

The Michigan statutes regarding countles and boards of supervisors, after 
imposing upon the countles the duty of provlding suitable courthouses and 
keeping the same In repair, confer upon boards of supervisors the following 
powers, among others: 

"Slxth. To cause to be erected the necessary buildings for poorhouses, 
jails, clerks' offices, and other county buildings, and to prescrlbe the time and 
manner of erectlng the same." 

"Seventh. To borrow or raise by tax upon such county any sums of money 
necessary for any of the purposes mentioned In this act: Provlded, that no 
greater sum than one thousand dollars shall be borrowed or raised by tax 
in any one year, for the purpose of constructing or repairing public buildings, 
highways, or bridges, unless authorlzed by a majority of the electors of such 
county voting therefor as hereinafter provlded." Section 2484, C. L. Mich. 
1897. 

B. B. Selling, of Détroit, Mich., for plaintiflF in error. 
B. P. Hicks, of Durand, Mich., and J. H. Collins, of Corunna, 
Mich., for défendant in error. 

Bef ore WARRINGTON and DENISON, Circuit Judges, and MOL- 
LI STER, District Judge. 

DENISON, Circuit Judge. 1. If it is assumed that the entire $30,- 
000 borrowed is sufficiently traced to an investment in the courthouse 
building, we meet the question whether it is possible for the lender 
to recover his money upon the theory of an implied liability or quasi con- 
tract of équitable liability, or whatever it may be called, when he can- 
not recover upon the contract which he actually made, because that 
contract was forbidden by law. Plaintiff concèdes there could bc no 
recovery on the contract. His position is that where a municipal cor- 
poration has received plaintifï's money and retains it or its benefits. 
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and had inhérent power to borrow the money from plaintiff, but only 
failëd in some statutory step, the municipality will not be permitted to 
keep the benefit and refuse to pay the money. This proposition is 
essentially based on the différence between cases where the borrowing 
was ultra vires because the corporation was without power, and cases 
where it was ultra vires because the active agents of the corporation 
were without power. 

[1] In support of a right to recover in this case, plaintiff relies on 
Suprême Court décisions, of which Louisiana v. Wood, 102 U. S. 294, 
26 L. Ed. 153, is the leading case, and on the décision of this court in 
Chelsea Bank v. Ironwood, 130 Fed. 410, 412, 66 C. C. A. 230, 232. 
In the opinion in the latter case, by Judge Richards, the principle of 
distinction is very clearly put. He says : 

"This Is a case for the application of the settled rule that a city may be 
compelled to pay back money whlch It has recelved for bonds lUegally Issued, 
when the purpose of the loan was lawful, and the création of the debt not 
prohibited by law (Hitchcock v. Galveston, 96 U. S. 341, 24 L. Ed. 659; 
Louisiana v. Wood, 102 U. S. 294, 26 L. Ed. 153 ; Parkersburg v. Brown, 106 
U. S. 487, 1 Sup. et. 442, 27 L. Ed. 238; Chapman v. Douglas County, 107 
U. S. 348, 2 Sup. 'et. 62, 27 L. Ed. 378; Read v. City of Plattsmouth, 107 
U. S. 568, 2 Sup. et. 208, 27 L. Ed. 414 ; Logan County Bank v. Townsend, 
139 U. S. 67, 11 Sup. et. 496, 35 L. Ed. 107; Aldrich v. Chemical Kational 
Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 h. Ed. 611), and does not come wlthln 
the exception exempting a clty from llablllty where It has never recelved 
the beneflt of the money, or the loan Itself was in excess of Its authorlty 
to create a debt (Lltchfleld v. Ballou, 114 U. S. 190, 5 Sup. Ct. 820, 29 L. 
Ed. 132; ^tna Life Ins. Co. v. Middleport, 124 U. S. 534, 8 Sup. Ct. ms, 
31 li. Ed. 537 ; Hedges v. Dlxon County, 150 U. S. 182, 14 Sup. Ct. 71, 37 L. 
Ed. 1044). This court has appUed both the rule and the exception — the for- 
mer In the cases of Clty of Gladstone v. Throop, 71 Fed. 341, 18 0. C. A. 61, 
and Andrews v. Youngstown, 86 Fed. 585, 596, 30 C. C. A. 293, and the latter 
in the case of Travelers' Ins. Co. v. Johnson Clty, 99 Fed. 663, 40 C. C. A. 58, 
49 L. R. A. 123. In the last case mentloned there Is a careful revlew of the 
authorltles up, to that time." 

[2] Further study of the very numerous décisions now reviewed in 
the briefs of counsel suggests no occasion to modify this statement ; and 
it only remains to détermine whether the présent case is within the rule 
or within the exception as stated by Judge Richards. We may prop- 
erly assume, also, for the purposes of this opinion, that plaintiff's 
siiggested distinction is a correct one, and that wé may not say that 
"the loan itself was one in excess of its authority to create a debt," 
unless the lack of authority pertains to the inhérent powers of the 
municipal corporation itself, as distinguished from the delegated pow- 
ers of its officers and agents. This distinction will reconcile some of 
the seeming conflict in the cases ; some, it will not ; but, unless it exists 
and is properly hère applicable, plaintiff confessedly has no case. 
Plaintiff says that since the county had the right to make this loan, if 
authorized by vote, the lack of a vote présents a defect of the second 
class ; the power existed, but a prescribed step in its exécution has been 
omitted. This theory will not reach such a constitutional limitation as 
that herein involved. The county of Shiawassee is a municipal cor- 
poration — a corporate entity. It is erroneous to say that this corpora- 
tion has the power to make such a loan if only it proceçds in the right 



EATON V. 8H1AWASSEE COUNTT 591 

way, viz., by vote of the people. The electors are a body of individu- 
als distinct from the corporation. ^ The county, as an entity, has no 
power to compel a favorable vote of the people. The obtaining by the 
corporation of the right to such borrowing rests upon the discrétion — 
even upon the caprice — of another body, the electors. Until that ap- 
proval has been given, the county is as much without power as if the 
electors had no right to confer it. This view of the real source of 
power seems to us clearly to meet the position upon which alone plain- 
tifï's case might otherwise perhaps stand. To accépt the contrary view 
is to say that because a municipality may, on application, be granted 
additional, but now nonexistent, power, it shall now be deemed to hâve 
that power, though it has not applied and though its application, if 
made, might hâve been refused. It is clear to us that if plaintifï may 
recover indirectly, by an action for money had and received, money 
which the plaintifï has loaned in the face of such a constitutional pro- 
vision, the substantial force of the prohibition is destroyed. Whether 
the money has been honestly expended for the real benefit of the county 
cannot be controlling, as the présent case illustrâtes. The electors 
decided that the county should hâve and should become indebted for a 
$75,000 courthouse only. The board of supervisors thought that the 
county ought to hâve and ought to borrow tlaerefor $125,000. If good 
faith and actual honest expenditures make the criterion, the control 
which the Constitution reserves to the voters is destroyed. We must 
conclude that this indebtedness "was in excess of [the'county's] au- 
thority to create a debt," and that the action, as one for money received 
and expended on the courthouse, cannot be maintained. 

So far as there is herein superficïal conflict with the county's moral 
duty to repay money which it has borrowed and expended for its 
benefit, that conflict may disappear when we remember that neither the 
county oflîcers, for the time being, nor the courts hâve the right to 
say that it was really for the county's benefit to expend an extra $50,- 
000 on this courthouse. The electors thought it was not, and they may 
bave been right; at any rate, they had the arbitrary discrétion to dé- 
cide. 

In the cases relied upon by plaintiflf, we find nothing (with onp ex- 
ception) inconsistent with the view that such a constitutional prohibi- 
tion cannot be thus evaded — as, for example, in Louisiana v. Wood, 
supra, the resuit expressly depended upon the existing power of the 
city to make the loan ; the trouble was with the détails of the bond 
issue. "The city could lawfully borrow. The objection goes only 
to the way it was donc." 102 U. S. 298, 26 L. Ed. 153. A review and 
discussion of thèse cases in détail seems unnecessary. We find no one 
of them in which a money recovery was permitted, where borrowing 
had been affirmatively forbidden by Constitution or statute. The ex- 
ception is Bank v.Goodhue, 120 Minn. 362, 139 N. W. 599, 43 L. R. 
A. (N. S.) 84. This seems, in the respect now under considération, to 
be parallel to the présent case, and the moral obligation was allowed to 
prevail over the légal prohibition ; but we must consider this décision 

1 See Stanly Co. y. Coler, 190 U. S. 437, 446, 23 Sup. Ct. 811, 47 L. Ed. 1126. 
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as in conflict with Litchfield v. Ballou, in which Mr. Justice Miller 
stated the controlling principle in thèse words (114 U. S. at page 193, 
5 Sup. Ct. at page 822, 29 L. Ed. 132) : "If this prohibition is worth 
anything it is as effectuai against the implied as the express promise." 
We canriot foUow the distinction sought to be made between that im- 
plied promise to which thèse words ref er and that duty to repay money 
received for defendant's benefit upon which the instant action is based. 

We hardly need to say that we are not now considering a case of re- 
scission or of liability in analogy to the theory of rescission, where the 
municipality is shown either to hâve in its possession plaintifï's money 
unlawf uUy received and identifiable in f act or by due presumption or to 
hâve the proceeds of that money — traceable and separable. See Litch- 
field V. Ballou, supra, 114 U. S. 195, 5 Sup. Ct. 820, 29 L. Ed. 132; 
Lee V. Board of Commissioners of Monroe County (C. C. 6) 114 Fed. 
744, 52 C. C. A. Z76. 

We do not overlook the différence between the right to contract in- 
debtedness and the right to issue negotiable securities, which was point- 
ed out by the Suprême Court in Claiborne Co. v. Brooks, 111 U. S. 
400, 406, 4 Sup. Ct. 489, 28 L. Ed. 470, and recognized by this court 
in Ohio Co. v. Baird, 181 Fed. 49, 53, 104 C. C. A. 63. No such dis- 
tinction is hère involved. The prohibition hère is against either bor- 
rowing money or raising by tax and as thèse two are the only possible 
methods by which an indebtedness which is contracted (beyond the 
amount of thef funds on hand) can ever be discharged, forbidding both 
of them necessarily forbids the contracting of the debt. If there were 
any doubt as to the necessity of this implication, it would be removed 
by the décision of the Michigan Suprême Court hereafter mentioned ; 
but this seems to us the clear resuit of the language employed. Per- 
haps it may be said the contracting of the debt is not so wholly forbid- 
den as to make its subséquent voluntary payment unlawful, if the 
county cornes to hâve funds subject to such use ; but we are, at présent, 
concerned with the power to contract a collectible or enforceable debt ; 
and we think, as to that, the prohibition is absolute. 

[3] 2. If wé adopt plaintiff's alternative theory that the money 
should be treated as having been borrowed to pay running expenses, 
then we are met with a décision of the Suprême Court of Michigan in 
McCurdy v. Shiawassee County, 154 Mich. 550, 118 N. W. 625. This 
case involved another loan made at about the same period, of money to 
meet current expenses, and the Suprême Court of Michigan held that the 
county and the board were wholly without constitutional power to bor- 
row the money, and that the county was not liable either on the theory 
of implied promise or on the theory of équitable liability for money 
had and received. Since this décision détermines the extent and char- 
acter of the power of one of the political subdivisions of Michigan, 
and so is a construction of the Michigan Constitution, it is author- 
itative in this court. Claiborne Co. v. Brooks, supra. It is true 
this décision was made after the date of the loans hère involved, 
but that is not controlling. The case is not one where there has been 
a settled rule in state or fédéral court regarding the construction of 
State Constitution or laws, where rights hâve been acquired in re- 
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'iance on such construction, and where, therefore, the Suprême 
Court refuses to follow a later state décision inconsistent with 
that rule. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 
359. 

[4] In the présent case, when Mr. McCurdy made thèse loans, there 
had ne\ er been any settled construction by the fédéral courts in Mich- 
igan or by any court of the Michigan Constitution in this. respect. 
The question was at best one unsettled in Michigan, and one untouched 
by the fédéral court. There is an entire absence of that analogy to 
équitable estoppel, which alone would justify us in declaring that, as 
against plaintiff's rights, the Michigan Constitution does not mean 
what the Michigan Suprême Court says it means. 

Although there was power to borrow in each year $1,000 for con- 
struction and $500 for repairs of courthouses and without any popular 
vote, no daim based on that power is now presented. 

It foUows that the judgment below was right; and it is afErmed, 
with costs. 



UNION PAO. R. 00. V. BRERETON.t 

(Circuit Court of Appeals, Eighth Circuit November 5, 1914.) 

No. 4065. 

L Masteb and Sebvant (§ 89*) — Injuries to Sebvakt — Scope of Employ- 

MENT. 

Wliere plaintiff, a yard foreman at defendant's feliop grounds, was em- 
ployed to do clérical work, but for 32 years had been movlng tliings out 
of the way to prevent damage to defendant's property when material was 
being moved, etc., and was injured durlng the movement of certain en- 
gine tires by a failure of those holding the tire to keep it upright until 
plaintifiC had moved a truck from where it was Intended to drop the tire, 
plaintiff was wlthin the scope of his employment in moving the truck, 
and was therefore entitled to the degree of care applicable to a serrant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 153- 
156 ; Dec. Dig. § 89.*] 

2. Masteb and Servant (§ 284*) — Injuries to Servant — Scofe of Employ- 

ment — Question fob Court and Jury. 

Where plaintiff's évidence was ail the évidence introduced on the sub- 
ject of the scope of his authority, and thls showed that he was acting 
wlthin the scope of his authority when injured, the court did not err in 
omltting to submlt such question to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1000- 
1090, 1092-1132; Dec. Dig. § 284.*] 

3. Master and Servant (§ 180*) — Injuries to Servant — Railboads — "Re- 

paie Work" — Fkllow Servant Rule — Statutes. 

Where it was the custom of défendant railroad company to take engine 
tires to its O. shops, there dress and ship them to other shops, to be 
placed on engines, and plaintiff, a yard foreman at the O. shops, was in- 
jured wliile handling tires for such purposes, he was engaged in "repair 
work," within Rev. St. Neb. 1913, § 6053, providing that the fellow-servant 
rule shall not apply to railroad employés engaged in repair work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 359- 
361, 363-368 ; Dec. Dig. § 180.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. O. A. 668 ; Fllppln v. Klmball, 31 C. C. A. 286.] 

•For other cases see same topio & § N0MBBE in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
218 F. — 38 t Eehearing denied January 11, 1915. 
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In Error to the District Court of the United States for the District 
of Nebraska ; Wm. H. Munger, Judge. 

Action by George T. Brereton against the Union Pacific Railroad 
Company. Judgment for plâintiff, and défendant brings error. Af- 
firmed. 

Alfred G. Ellick, of Omaha, Neb. (Edson Rich and B. W. Scan- 
drett, both of Omaha, Neb., on the brief), for plaintiff in error. 

James E. Rait, of Omaha, Neb. (John J. Sullivan, of Omaha, Neb., 
on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The Union Pacific Railroad Company, 
hereafter called the défendant, kept at Omaha in its shop grounds a 
yard at which were kept ail sorts of material for repairing and build- 
ing engines and cars at the shops ail over the system. In charge of ail 
this material and its disposition was Otto Nelson, who was called gên- 
erai foreman of the store department. George T. Brereton, hereafter 
called the plaintiff, was employed under him as yard foreman. There 
were other subordinate foremen, among them Mr. Chris P. Peterson. 
In the yard were several platforms, adjacent to railroad tracks, on 
which were stored castings and the like. On October 17, 1911, the 
plaintiff was instructed to hâve two engine tires taken to the store for 
shipment. Thèse tires weighed from 900 to 1,000 pounds. They hàd 
been brought to Omaha and there dressed down to the size required, 
and were then to be taken to some other shop further west to be put 
upon engines. The plaintiff testified that the gênerai foreman told him 
to hâve two of thèse tires brought over to the store ; that he went out 
and saw Chris Peterson, and told him what the gênerai foreman want- 
ed, and he said he had to go over to the car shop, and for the plaintiff 
to go and see Patterson, and tell him to bring his men with him and 
take the tires over to the store. Patterson and his men went and got 
a truck, and then went to the platform where the tires were, and where 
the plaintiff had preceded them. There the plaintiff pointed out the 
tires desired. 

It appears that, thèse being very heavy, it was the custom to wheel 
them back from the edge of the platform far enough so that they 
would fall on the platform and then push them off onto the truck. 
When the men had roUed one of the tires as far back as they could, in 
view of the other material on the platform, they decided that there 
was not room enough to drop it on the platform, and Patterson sug- 
gested that if they dropped the tire it would fall on the truck and 
crush it. The plaintiff said: "Hold it. Pat, until I get it out of the 
way for you." He then took hold of the truck and commenced to 
back away from the platform. Down to this point there is no sub- 
stantial conflict in the testimony. The plaintiff' testifies that, without 
waiting for any notice from him, but when they presumptively thought 
he had the truck far enough away, they let go of the tire and it struck 
the edge of the platform, and then went on over, striking the truck, 
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causing the handle to strike him in the chest and fly up, striking him 
in the face and knocking him over an embankment and into a cinder 
pit, several feet below the surface. 

[1] The first point made is that the plaintiff was not injured in the 
line of his duty and that he was injured while beyond the scope of his 
agency. It is, of course, conceded that, if he voluntarily was doing 
some work not in the scope of his employment, while so doing he can- 
not recover, unless a trespasser or licensee could recover. The com- 
pany did not specially plead this in défense, and ofïered no évidence as 
to the scope of the plaintiff's employment, but relied entirely upon 
his testimony given on cross-examination. The défendant in its brief 
says: 

"He was employed to do clérical work, such as checklng, welghlng, and 
keeping track of the materlal of a part of the storage yards, and was not em- 
ployed to do manual labor of any klnd, nor of the kind he was doing at tlme 
of his Injury." 

The question turns, as stated, whoUy upon the plaintifFs own évi- 
dence. In his testimony is the f ollowing : 

"Q. But your duties did not consist of doing any of the physlcal work with 
référence to the loading of those tires upon any truck of any kind, as I 
understand it? A. No. Q. And if you took part in any of the loading, that 
was a voluntary duty on your part, was it? A. I dldn't hâve to take any 
part in loading them. I merely showed them the tires and they did the load- 
ing. Of course, there were times, If I could assist by moving anything out 
of the way, why I would do that, or to prevent any damage to the company 
by anything getting broken, if I should move it out of the way, why I did so. 
Q. And that day you took part In the loading or unloading of this tire? A. 
No, sir. Q. Dldn't you take hold of this truck for the purpose of pulling It 
ont of the way? A. Yes; but they held the tire." 

He had been working for the company 32 years in the same ca- 
pacity. If during ail thèse years he had been moving things out of 
the way, and preventing damage to the company by anything getting 
broken, then that must be regarded as voluntarily accepted and ac- 
quiesced in by the company, as within the scope of his agency. There 
was no one présent to move the truck, except the plaintiff. Ail the 
other employés were engaged in handling the tire. It is not to be pre- 
sumed that, if a block or other obstacle had to be moved, it was the 
plaintiff's duty not to move it, but to leave four employés holding the 
tire and go in search of some one to move the obstacle. But it was 
not the fact that he was moving the truck that caused his injury. He 
was properly présent at the scène in pursuance of his manifest duties, 
and if some one else had stood at one side of the handle drawing it 
back, and the plaintiff had stood there in discharge of his admitted du- 
ties, he would hâve been hurt in the same way he was. 

We hâve examined ail the cases cited upon the subject, and a multi- 
tude of others, but none of them seem to hâve involved facts like thèse. 
In many of the cases where the rule bas been applied, the employé has 
voluntarily gone from an occupation where he was employed to some 
other duty, and was injured by reason of the fact. 

[2] The défendant, after contending that this point was raised by 
its motion at the close of ail the évidence that the jury be directed 
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to return a verdict for the défendant, then insists that, if this motion 
should not hâve been sustained upon that ground, the following in- 
struction should hâve been given to the jury : 

"You are instructed that, If you find that it was no part of Brereton's 
dutles to help move the truck In the manner In whjch he was movlng same 
at the tlme of his Injury, then your verdict must be for the défendant, 
Union Pacific Railroad Company." 

The défendant in argument says: 

"While it îs not évident how it could be considered that the évidence waa 
contradictory upon the question of the plaintlfC's duties, yet, if it could be 
eo considered, the court should hâve submltted it to the jury." 

As before stated, there is no évidence at ail upon this subject, ex- 
cept by the plaintiff, and no such conflict is found in it as to hâve re- 
quired the submission of this instruction to the jury. 

[3] It is next insisted that the plaintiff was injured through the 
négligence of fellow servants. It is not claimed that he was engaged 
in Interstate commerce, and his right of recovery was therefore gov- 
erned by the Nebraska laws. Section 6053 of the Revised Statutes 
of Nebraska provides that: 

"Every railway eompany operatlng a rallway englue, car or train In the 
State of Nebraska shall be held to any of its employés, who at the tlme of 
injury are engaged in construction or repair work or In the use and opération 
of any englne, car or train for such eompany, or, in the case of his death, 
to his Personal représentatives, for the beneflt of his widow and ehlldren, 
if any. If none, then to his parents, if none, then to his next of kin dé- 
pendent upon Mm, for ail damages which may resuit from négligence of any 
of its offlcers, agents, or employés, or by reason of any defects or insufficiency 
due to its négligence in its cars, engines, appliances, machinery, track, road- 
bed, ways or works." 

This statute substantially abolishes the rule of fellow servants, if 
the plaintiff was at the time of the injury engaged in construction or 
repair work. It may be assumed that engines, when newly equipped, 
hâve the tires on the wheels; but if it was the practice of the eom- 
pany to take tires to the Omaha shops, and there dress them down 
and ship them out to other shops, to be put upon engines, any one en- 
gaged in handling tires for such purposes was engaged in repair work. 
Swoboda V. Union Pacific R. Co., 87 Neb. 207, 127 N. W. 215, 138 
Am. St. Rep. 483 ; Metz v. C, B. & Q. Ry. Co., 88 Neb. 459, 129 N. 
W. 994. 

It follows that the doctrine as to fellow servants does not apply, and 
the judgment of the District Court must be and is afïirmed. 
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JOHN HANCOCK MUT. LIFE INS. CO. 7. McCLTJRa 

(Circuit Court of Appeals, Tbird Circuit December 29, 1914.) 

No. 1886. 

INSUEANCB (§ 136*) — IiirE POLICIES — DeLIVEKT. 

An application for certain llfe pollcles provlded that any pollcy that 
might be issued thereon should take efïect only in case it sliould be de- 
livered and the first premium or installment thereof actually paid dur- 
Ing the lifetime of insured, whicli delivery and payment should consti- 
tute an acceptance of the policy and of ail of its conditions. Policies, 
havlng been issued, were sent to the soliclting agent for delivery; but, 
insured at that time having contracted pneumonia, the agent, in accord- 
ance with standing instructions, did not deliver the policies, informing in- 
sured's wife that he would wait, and ascertain the resuit of hls illness, 
and, insured having died within a few days, the policies were never actu- 
ally delivered, nor the premium paid. Held, that the policies never took 
effect as contracts of Insurance binding the insurer, and this without réf- 
érence to whether the agent had undertaken to deliver the policies at 
once, on his receipt thereof. 

[Ed. Note.— Fot other cases, see Insurance, Cent Dig. §§ 219-230; Dec. 
Dig. § 136.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; William H. Hunt, Judge. 

Action by Elizabeth Gertrude McClure against the John Hancock 
Mutual Life Insurance Company. Judgment for plaintiff, and défend- 
ant brings error. Reversed, and venire de novo awarded. 

John M. Freeman, of Pittsburgh, Pa., for plaintiff in error. 
W. Clyde Grubbs, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

J. B. McPHERSON, Circuit Judge. This suit was brought by Eliz- 
abeth McClure of Pittsburgh, Pa., the widow of Harry McClure, and 
the beneficiary under two policies of life Insurance, of $2,000 and 
$3,000, respectively. The policies were applied for by her husband, 
and were executed by the John Hancock Mutual Life Insurance Com- 
pany at the home office in Boston and transmitted to the company's 
gênerai agent in Pittsburgh. They were never delivered to the de- 
ceased, who died a few days after they reached Pittsburgh, and the 
plaintiff's position is that the company was bound to deliver, and there- 
fore could not affect her right by refusing. The facts are as follows: 

About the middle of March, 1912, Arthur Stroyd, who was merely a 
soliciting agent of the company, without authority to make contracts, 
approached the deceased on the subject of insuring his life. After 
some preliminary talk the agent called at the house of the deceased 
on March 18th or 19th with various papers relating to the matter, 
among them an application and a sample policy. Thèse were discussed 
and explained, and the sample policy was left with the deceased. There 
is some dispute concerning the conversation that took place, but there 
is no doubt that the interview resulted in the signing of the application. 

*For othér cases see same toplc & 9 ncmbeb in Dec. & Am. Digs. 19OT to date, & Rep'r Indexes 
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It asks for two ordinary life policies in favor of the plaintiff, in $2,- 
000 and $3,000, and contains the agreement : 

"That any poUcy which may be issued hereon shall take effect only in 
case it shall be dellvered and the flrst premium or installment thereof actual- 
ly paid during my Ufetime, and that such dellvery and payment shall consti- 
tute an acceptance of the poliey and of ail its conditions." 

The sample poliey contained the f oUowing, provisions, inter alia : 

"In considération of the représentations in the application hereof, Which is 
copied hereon and hereby made a part hereof, and of the premium," etc., "the 
John Hancock Mutual Life Insurance Company hereby insures the life of 
Harry A. McClure, • • • subject to the conditions and provisions here- 
Inafter recited," etc. 

"When in Effect. This poliey shall not take effect until the flrst premium 
or regular installment as herein provided shall be actually paid during the 
Ufetime of the Insured. 

"Poliey and Application Entire Contract. This poliey and the application 
herefor constitute the entire contract between the parties hereto. » • * 

"Altération and Indorsement. No modification or altération hereof or in- 
dorsement hereon will be valid unless made by the président, a vice président, 
the secretary, or an assistant secretary, and no other person is authorized on- 
behalf of the company to make, alter, or discharge this contract or to walve 
forfeiture. Agents are not authorized to modify or walve any of the terms 
and conditions of this poliey, nor to extend the time for payment of pre- 
mlums or other moneys due to the Company, or to bind the company by 
making any promise or by acceptlng any représentation or information not 
contained in the application for this poliey." 

The application is dated March 19th, the médical exaraination took 
place on March 20th, and the policies were executed in Boston on 
March 23d. They were mailed immediately to the gênerai agent in 
Pittsburgh, and arrived there on the morning of March 25th. During 
the same day they were handed to Mr. Stroyd for the purpose of de- 
livery and collection of the premium. Meanwhile, however, the de- 
ceased had taken sick, and had consulted a physician on March 24th 
for what then appeared to be a severe cold. From that time f orward 
he was continuously at home, and nearly ail the time in bed, under 
médical treatment, until his death from pneumonia on March 31st. 
On March 25th, therefore, when Mr. Stroyd called up the deceased's 
home on the téléphone and asked to see him, he was sick, and was so 
reported by the plaintifï in reply to the call. Thereupon the agent said 
that he would wait a few days before delivering the policies, in order 
to see what the resuit of the sickness might be. The plaintiflf rejoined, 
telling the agent to deliver the policies at once and get the premium ; 
but this was not donc, and the plaintiff took no further steps until the 
end of August, when the présent suit was brought. Stroyd was act- 
ing under the f oUowing standing instructions from the company : 

"Delivery of Policies. 'Dellvery' of a poliey means the act of placing it 
in the Insured's hands in exchange for the initial premium. 

"(a) Policies may be delivered within thirty-one days from the date of issue 
without the requirehaent of a health certificate, provided the agent sees the 
insured and flnds him to be in good health at the time. If there be any 
reason to suspect that the insured is not in good health, the poliey must 
be returned to the company, with a statement of the facts." 

There was some dispute about what happened when the application 
was signed. The plaintifï testified that Ûie agent agreed to deliver 
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the policies on March 22d; but, even if he undertook to do so, he 
was obviously promising what he could not be sure of performing, 
for (as the parties knew) the médical examination had to take place, 
and the application had to go from Pittsburgh to the home office in 
Boston for considération and action there, so that the time of its return 
to Pittsburgh was necessarily uncertain. But, in any event, such an 
undertaking by the agent was immaterial-. The important point is 
that no part of the premium was paid when the application was signed,. 
and that nothing was to be paid until the application was accepted and 
the policies were delivered. The contract was not to be complète until 
delivery and payment, or their équivalent, should take place. 

And this brings us to a décisive point in the case. The contract be- 
ing incomplète until delivery of the policies and payment of the premi- 
um, we think it clear that upon the uncontradicted évidence the plain- 
tif? had no right to recover. The following quotation from the charge 
— the italics being ours — will show the theory upon which the case was 
put to the jury : 

"Now, I believe it to be true that Mr. Stroyd had the authority to deliver 
those policies under such an arrangement as she testifles was entered into, 
provided, of course, it was that he was to deliver the policies and receive 
the money, and that the Insurance would be good, wUhout relation to 
any condition of health that the assured might hâve leen found in at the 
time of the delivery of the policies. But whether hè entered into that ar- 
rangement is the vital point in the case. Mr. Stroyd says that there was no 
absolute agreement whatsoever to deliver; that he told Mr. McClure that 
he would get the policies, and that he endeavored to hâve him enter Into 
a binder contract — a binder contract belng where there is an arrangement 
made whereunder the contract becomes effective the moment the binder is 
signed and the company at the home office accepts the risk. 

"Now in this case the home office did, so far as devolves upon it, apparently 
accept the rlsk. They returned the policies to Pittsburgh, there to be in- 
trusted to the agents, to be delivered apparently pursuant to any arrange- 
ment that the agents had entered Into with the assured. So we corne right 
back to the vital question, gentlemen, what was the arrangement? If Mr. 
Stroyd Is correct, Mr. McClure positively decllned to agrée to take any In- 
surance, and said he would not bind himself to take any, but would wait 
untll the policies came, and then détermine whether he wanted any Insurance 
or not. And, of course, If that was the arrangement, then there was no 
valld contract upon which this lady can recover. But if it was as she says, 
that Mr. Stroyd made a promise of delivery upon payment of the premium 
when the policies were recelved, and that he notlfled her that he had them, 
and she said, 'The money is hère ; brlng them over' — if he had agreed to do 
that, and she ofCered the money over the téléphone, she can recover." 

In our opinion, the foregoing paragraph proceeds upon an erroneous 
theory. The company was not bound to deliver the policies after the 
applicant had contracted the illness referred to, for this fact materi- 
ally changed the condition of the subject to be insured. The applica- 
tion asked for insurance upon the lif e of a man declared to be in good 
health, and it was this proposai that the company accepted. As the 
applicant had ceased to be in good health, he was no longer able to fur- 
nish the insurable subject proposed; and, as the contract by its very 
terms was not to be complète until the policies should be delivered and 
the premium paid, it seems plain to us that the company was not bound 
to perform, at least until the original situation should be restored. 
Certainly (in the absence of an express agreement so to do) a fire in- 
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surance Company could not be called upon to issue a policy upon a 
house aiready attacked or dangerously threatened by fire, although the 
Company might hâve been willing to accept an application that had 
been made before the danger arose. The présent situation seems to be 
closely analogous. We think ample authority for the conclusion we 
hâve reached will be f ound in the f ollowing cases : Giddings v. Insur- 
ance Co., 102 U. S. 111, 26 L. Ed. 92; Insurance Co. v. Ewing, 92 U. 
S. 377, 23 L. Ed. 610; Insurance Co. v. McElroy (C. C. A. 8th Cir.) 83 
Fed. 631, 28 C. C. A. 365; Kohen v. Life Ass'n (C. C.) 28 Fed. 705; 
Misselhorn v. Life Ass'n (C. C.) 30 Fed. 545 ; Ray v. Insurance Co., 
126 N. C. 166, 35 S. E. 246; McCully v. Insurance Co., 18 W. Va. 
782 ; Schwartz v. Insurance Co., 18 Minn. 448 (Gil. 404). The jury 
should hâve been instructed to find for the défendant. 
The judgment is reversed, and a new venire is awarded. 



ELIOT NAT. BANK v. GILL. 

(Circuit Court of Appeals, First Circuit December 21, 1914.) 

No. 1058. 

1, Intebnal Revenue (§ 9*) — Cobpoeation Taxes — Déduction — "Taxes Im- 

POSED." 

Corporation Tax Law Aug. 5, 1909, c. 6, § 38, par. 2, 36 Stat. 112 (Comp. 
St 1913, § 6301), imposes a tax on tlie net Ineome of corporations, but au- 
thorlzes déduction from the gross amount of ineome of ail sums paid by 
tlie corporation witliln tlie year for taxes imposed under the authority of 
the United States or of any state. Beld, that the term "taxes imposed" 
must be construed to mean taxes imposed on a corporation which it was 
compelled to pay out of its own assets, and did not include taxes imposed 
on the corporation's capital stock against the stockholders, though the 
corporation is required to pay the taxes in the flrst Instance, being au- 
thorized to charge the amount so paid against the stock. 

[Ed. Note.— For other cases, see Internai Eevenue, Cent Dig. §§ 13-28; 
Dec. Dig. § 9.*] 

2. Inteenal Revenue (§ 25*) — Coepobations — Excise Tax — Retuen — 

"FaLSB" COMMISSIONEBS' PoWEE TO AlfEND. 

Corporation Tax Law Aug. 5, 1909, c. 6, § 38, par. 5, 36 Stat 112 (Comp. 
St. 1913, § 6304), providing for the collection of a corporation excise tax, 
authorizes the Commissioner of Internai Revenue, In case a return Is 
false or fraudulent, to amend the same at any time wlthin three years, 
and assess and coUect the correct amount of the tax. Beld, that the 
Word "false," as so used, did not Include only returns fraudulently made, 
or with Intent to defraud, but should be construed as including ail er- 
roneous or incorrect returns, and to authorize the correction of an incor- 
rect return wlthin the three-year period, though made under a mistake 
of law, and though the tax under the return had been paid. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73; 
Dec. Dig. § 25.* 

For other définitions, see Words and Phrases, First and Second Séries, 
False.] 

In Error to the District Court of the United States for the District 
of Massachusetts; Geo. H. Bingham, Judge. 

*For otber cases see same topic & i nxtmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by the Eliot National Bank against James D. Gill, Internai 
Revenue Collector. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

Sec, also, 210 Fed. 933. 

Edwin H. Abbot, Jr., of Boston, Mass., for plaintiff in error. 
James 'S. Allen, Jr., of Boston, Mass. (Asa P. French, of Boston, 
Mass., on the brief), for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, District Judge. The facts in this case were agreed, and 
are fûlly stated in the opinion below (210 Fed. 933). 

[ 1 ] The plaintiff bank, in making its returns of taxable net income 
required by the Corporation Tax Law, was entitled by the provisions 
of that act to deduct from its gross income "ail sums paid by it within 
the year for taxes imposed under the authority * * * q{ ^ny 
State." It deducted, in each of the three years hère in question, the 
taxes assessed upon the shares of its capital stock under the authority 
of provisions of the Massachusetts statutes then in force, and thereaft- 
er paid by it to the city of Boston, as required by the provisions re- 
f erred to. If it had the right under the Corporation Tax Law to make 
thèse déductions, it is now entitled to recover them from the défend- 
ant collector. The Commissioner of Internai Revenue disallowed 
them, and assessed them to the bank upon a return by him of their 
amount. The additional assessment thus made has been paid under 
protest. 

The Massachusetts statutes provided, in substance, that ail shares of 
stock in banks within the state should be assessed to the owner, wheth- 
er résident or nonresident, in the municipality wherein the bank was 
located ; that persons appearing from the bocks at a stated time to be 
owners should be deemed the owners of the shares; that every bank 
should pay the tax so assessed, or be liable for it, with 12 per cent, 
interest ; that the shares should be subject to the tax paid by the bank ; 
and that the bank should hâve a lien for such payment upon the shares 
and ail the shareholders' rights and property in the corporate prop- 
erty. There were other provisions requiring the taxes thus collected 
from the bank to be credited by the state tax commissioner to the 
respective municipalities wherein the shareholders resided, and mak- 
ing any claims to exemption in respect thereof by a shareholder, if 
valid, recoverable from the municipality to which he belonged. 

The Corporation Tax Law permits the déduction from gross income 
of certain payments of other kinds made within the year by the cor- 
poration. Ail thèse, however, as they are described in that statute, are 
payments by the corporation in diminution of its corporate income as 
such, being payments to discharge liabilities incurred solely on its own 
account, and not to discharge liabilities for which others would be 
ultimately responsible. But the payment which the laws of Massachu- 
setts require a bank to make as above is of taxes plainly not assessed 
upon it or its property; and besides giving it a lien for the amount 
paid upon the shares in respect of which the taxes are assessed, the 
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provisions of the Massachusetts laws are such as resuit in niaking the 
respective shareholders liable to the bank for the amount of taxes paid 
in respect of their shares. We agrée with the District Court that such 
payments made by the bank in compliance with the laws of Massachu- 
setts would hâve been recoverable from the respective shareholders, 
because made for their benefit, upon the contract necessarily implied 
from the circumstances of the payments. The above lien and right of 
recovery distinguish such payments in their nature from the other pay- 
ments which the Corporation Tax Law allows to be deducted in as- 
certaining taxable net income. They also, in connection with the pro- 
visions in the state laws for assessment to the shareholders, for crédit 
to the municipalities whereof they are résidents, and for settlement of 
any questions of exemption with the respective municipalities, make 
it impossible to say that the tax is one imposed upon the bank. Though 
payment of such taxes is a duty imposed upon the bank, it cannot be 
said that the taxes are imposed either upon it or its property. The 
taxes are imposed upon the shareholders and their property, and the 
payment is by the bank only as their représentative. 

We fully agrée with the District Court that the Corporation Tax 
Law, in permitting the déduction of "taxes imposed" from the gross 
income of a corporation, must be understood to mean taxes imposed 
upon the corporation. We cannot so interpret the language as to make 
it include taxes imposed upon the shareholders as above, even though 
the corporation is required to make the payment on their behalf . 

[2] It is contended on the bank's behalf that, even if the déduc- 
tions made were not authorized by the Corporation Tax Law, the Com- 
missioner was without power on March 1, 1913, to make, as he did, the 
additional assessments for the amount of those déductions which it 
bas paid under protest and now seeks to recover back from the col- 
lector. 

There is no claim that the déductions made by the bank in its re- 
turns for 1909, 1910, and 1911 were dishonestly made. That they 
were honest is undisputed, although, as we hold, they were incorrect. 
They were not fraudulent, though false in the sensé of being incor- 
rect ; nor were they false in any other sensé. They hâve not been so 
treated by the Commissioner, who, in making his additional assess- 
ments, did not add the penalties directed by the act in case of returns 
fraudulently false. 

The Commissioner's discovery of the facts regarding thèse déduc- 
tions was made within three years after March 1, 1910, the year 
wherein the first of the three returns, afterward found erroneous, 
namely, that for 1909, was due, and his assessment of the amount of 
the déductions was made March 1, 1913. In the case of "false or 
fraudulent" returns, the fifth subdivision of section 38 of the act gives 
the Commissioner power "upon the discovery thereof, at any time 
within three years after said return is due," to make an additional 
assessment. We agrée with the District Court that this language does 
not prevent the making of the assessment after, if the discovery bas 
been within, the three years, and that in any case March 1, 1913, was 
within the three years. 
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The question whether the Commissioner ever had power to make 
additional assessments in such a case as this dépends upon the ques- 
tion whether "false or fraudulent," in that clause of the fifth subdi- 
vision which .authorizes the assessment of additional taxes upon dis- 
covery within three years after the original return, is to be taken as 
meaning ohly such returns as are fraudulently false, or as including 
also such returns as are false only in the sensé of being incorrect. 

It is true that "false or fraudulent" is used but four times in ail 
the Corporation Tax L,aw, and may be taken on each of the other three 
occasions to mean "false and fraudulent." The first instance is in the 
fifth subdivision of section 38, where the language is : 

"And in case of any return made with false or fraudulent intent, he [the 
Commissioner] stiall add one hundred per centum of such tax." 

The next instance is later in the same subdivision, and occurs in 
the clause with which we are immediately concerned, providing that 
assessments are to be made and the several corporations notified on or 
before June Ist in each successive year, and payment made on or before 
June 30th "except in cases of refusai or neglect to make such return, 
and in cases of false or fraudulent returns," in which cases the Com- 
missioner is to make the additional assessment upon discovery within 
three years. 

The remaining two instances are both in the eighth subdivision, 
which provides a penalty if any corporation subject to the act shall 
refuse or neglect to make a timely return, "or shall make a false or 
fraudulent return," and also makes guilty of a punishable misdemean- 
or any person authorized to make, render, or sign any return, who 
makes "any false or fraudulent return, with intent to defeat or évade 
the assessment required," etc. 

Where, as in the first of the above instances, "false or fraudulent" 
is used to describe an intent, it is clear that a false intent must neces- 
sarily be a fraudulent intent. Where, as in the last two instances, 
"false or fraudulent" occurs in provisions imposing a penalty or cre- 
ating an offense, "false" must mean willfully and intentionally false, 
because of the presumption against a construction which would sub- 
ject an honest mistake to a penalty, and still more against a construc- 
tion which would punish such a mistake as a misdemeanor. But, 
within the clause whose meaning is to be determined, there is nothing 
which necessarily requires "false or fraudulent" to mean exactly what 
it means as used in the différent connections above considered. The 
purpose of this clause is only to prescribe the Commissioner's powers 
and duties when he discovers a return which needs correction; If 
"false" by itself often means fraudulently false, it is also often used 
to mean no more than "incorrect," and the cases in which circumstanc- 
es indicate the former meaning as the proper one cannot be said to 
hâve any décisive prédominance over those wherein the other is plainly 
required. , 

In the fourth subdivision, and in so much of the fifth as précèdes 
the words now in question, the Commissioner's duties are prescribed 
in the cases of "incorrect" returns, failure to make any returns, and 
returns made with "false or fraudulent intent." The provisions im- 
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mediately foUow which fix the time for assessments upon returns gen- 
erally. They are to be made on or before the Ist and paid on or before: 
the 30th of the June foUowing their date, except in the cases of re- 
fusai or neglect and in the cases of "false or fraudulent" returns. 
Thèse may be corrected within three years. Unless returns merely 
"incorrect" are hère included within the class hère called "false or 
fraudulent," the Commissioner is left without any power to correct 
them after having once assessed upon them. The meaning hère must 
be determined according to the intent of the act, so far as it can be 
gathered from ail the provisions made regarding the same subject- 
matter. In view of ail the provisions of the fourth and fifth subdi- 
visions taken together, we find it more reasonable to believe "false" 
used in the clause under construction in a sensé more inclusive than 
that which the context would permit in the other places where it ap- 
pears in the act with "fraudulent," and in a sensé broad enough to 
include returns honestly incorrect, than to regard the provisions as 
intended to leave the Commissioner wholly without power to make any 
corrections in the latter class of cases. We are unable to believe that 
the elaborate provisions of the fourth subdivision for investigation, 
and a new return with a new assessment, or an amended return, in 
ail cases of error, whether false, fraudulent, or merely incorrect, can 
hâve been intended to lead to no efficient resuit in the case of a return 
merely "incorrect," like this, as would be the case if the position of 
the plaintifï in error were correct. If there could be no reassessment 
under the circumstances of this case within the prescribed period of 
three years, there could be none whatever, and the provisions above 
referred to would hâve to be regarded as wholly ineffective in such 
cases, unless availed of by the Commissioner before he had made the 
assessments he is required to make on or before June Ist. We agrée 
with the District Court that, had this been the resuit intended, it would 
hâve been more unmistakably expressed. 

The judgment of the District Court is therefore affirmed, and the 
défendant in error recovers his costs of appeal. 



STEPANOVIOH v. PITTSBURGH & BALTIMORE COAL CO. 

(Circuit Court of Appeals, Third Circuit. January 8, 1915.) 

No. 1889, Oct. Term, 1914. 

1. Mastek and Seevant (§ 265*) — Actions fob Injuries — Evidence — Res 
IPSA LoqmiuE. 

In an erûployé's action for injuries, clalmed to hâve been caused by the 
employer's failure to provide a reasonably safe brake for use on a coal- 
pit car which he was required to handle, the happening of the accident 
was not proof of négligence on the part of the employer, and the burden 
was on the employé to prove that the employer's négligence caused the 
accident. 

[Ed. Note. — Forother cases, see Master and Servant, Cent Dlg. §§ 877- 
908, 955 ; Dec. Dig. § 265.* 

Application of doctrine of res ipsa loqultur in actions for ln.iurles to 
servant, see note to Carnegie Steel Co. v. Byers, 82 O. 0. A. 121.] 

•For oUier cases se« same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to flate, & Eep'r Indexes 
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2. Mastee and Servant (§ 278*) — Actions foe Injxtbies — Sufficienct of 

Evidence. 

In aa employé's action for Injuries, claimed to hâve been due to the cm- 
ployer's failure to provide a reasonably safe brake on a cpal-pit car which 
the employé was required to handle and to its failure to provide a proper 
car inspection System, évidence held insufflclent to support a recovery in 
that it failed to show bow the accident happened, that there was any de- 
fect in the brake, or, 1£ so, that it could bave been discovered by inspec- 
tion. 

[Ed. Note. — Fqr other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dlg. £ 278.*] 

3. Master and Servant (§ 278*) — ^Actions for Injuries — Sufficienct or 

Evidence. 

In an employé's action for injuries, évidence as to the employer's failure 
to inspect was not sufflcient proof of négligence, In the absence of any 
showing that there was any defect in an appllance, since the purpose of 
an inspection is to discover defects and the failure to make an inspec- 
tion merely charges the employer wlth notice and knowledge of what due 
inspection would hâve shown. 

[Ed. Note. — For other cases, sce Master and Servant, Cent. Dlg. §§ 954, 
936-958, 960-969, 971, 972, 977; Dec. Dig. § 278.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Wm. H. Hunt, Judge. 

Action by John Stepanovich, by his father and next friend, Marko 
Stepanovich, against the Pittsburgh & Baltimore Coal Company. 
Judgment for plaintiflf, and défendant brings error.. Reversed and 
remanded. 

Geo. C. Bradshaw, of Pittsburgh, Pa., for plaintiff in error. 

Charles B. Prichard, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Marko Step- 
anovich, a subject of the King of Hungary, brought suit in his own 
behalf and as father and next friend of his minor son John, against 
the Pittsburgh & Baltimore Coal Company, a corporation of Pennsyl- 
vania. The action was for damages inflicted on said John through the 
alleged négligence of the coal company. On the trial défendant asked 
for binding instructions, on the ground that there was no proof of 
négligence on its part. The court refused the request and submitted 
the case to the jury. It found a verdict for the plaintiflf. On entry of 
judgment thereon défendant sued out this writ. 

[1] The liability of the défendant to the plaintiflf hère declared on 
is that the coal company failed to furnish young Stepanovich, its em- 
ployé, with a reasonably safe brake for him to use on the coal-pit car 
which injured him, and that the coal company had no proper car 
inspection System in the mine. In a case like this, an accident is not 
proof of an employer's négligence, but the employé must go further 
and prove the employer's négligence caused the accident. The princi- 
ple on which this case must be determined is laid down by the Su- 
prême Court of the United States in Looney v. Metropolitan Co., 200 
U. S. 486, 26 Sup. Ct. 305, 50 L. Ed. 564, where that court said: 

*For other cases see Bame topic & § NUKBSit in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"To hold a master responslble, a servant must show that the appUances 
and Instrumentalltles fumlshed were defective. A defect cannot bî in- 
ferred frona the mère fact of an Injury. There must be some substantlve 
proof of the négligence. Knowledge of the defect, or some omission of duty in 
regard to it, must be shown." 

The happening of the accident to young Stepanovich was not there- 
fore proof of négligence on the part of the coal company, and it is our 
duty to examine the évidence and see whether it shows any substantive 
proof of négligence, or what is the same thing, lack'of due care on the 
part of the coal company in regard to this brake, whether it had any 
knowledge of suçh brake being defective, or whether it has omitted 
some duty in regard to it. 

[2, 3] To make out the required proof of the coal company's négli- 
gence, the plaintifï showed that on March 11, 1910, his son was em- 
ployed as a switch boy by the coal company, and that it was his duty 
to receive, from a passing motor train, a certain pit car loaded with 
slate and place it on the switch which he attended. This, he says, his 
son attempted to do, but by reason of the company fumishing an im- 
proper brake he was thrown under the car and injured. At this point 
it will be noted that there is no charge that the brake on the car was 
not originally of proper construction, but the charge is that the coal 
company failed to keep it in proper order. The car and brake were of 
the usual kind. The former was about three feet high and some four 
feet across the top. Pivoted at a central point at the bottom of its 
front end was an iron brake handle. This handle extended above the 
top of the car, so that, while one was going alongside of the car, he 
could push or pull the brake handle toward or away from him as far 
as an encircling iron rod or keeper, fastened on the end of the car, 
would allow the brake handle to travel. Inside this rod, and fastened 
to the car end, was a notched iron bar, the teeth of which engaged and 
held the handle as the brake engaged the wheels. What happened is 
best told in young Stepanovich's own testimony, which was : 

"Q. When you attempted to stop this car this morning, what happened? 
A. I went straight with the brake. Q. Dld the brake stop? A. It didn't 
stop ; it went straight on. Q. What happened to you? A. When I put my 
weight on It I went straight with the brake. Q. How far did the brake go? 
A. It went clean on the other end of this thing. Q. How much farther than 
ordinarily? A. If it would be in good order, it might catch pretty close to 
the center. Wîien It Is wore out, the brake or anything, it goes clean over. 
Q. That is what happened that moming? A. Yes, sir. Q. What efCeet did 
that bave on you? A. The car didn't stop when I was puttlng that brake on, 
as I went straight with It Q. Where did you go? A. It threw me right in 
under," 

This comprises the entire testimony of the plaintifï as to the acci- 
dent. It shows the brake handle did not catch in the notches and went 
to the full limit of the keeper, and that by reason thereof the boy fell 
under the car. As to what was wrong with the brake, there was no 
proof. Whether a brake shoe had come off or been broken ; whether 
a Connecting rod had parted; whether the brake handle had given 
way ; or whether whatever had happened was some patent thing which 
inspection would hâve shown, or was some latent defect which no in- 
spection or inspections would hâve disclosed — ail are matters left to 
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conjecture instead of being proven by évidence. Measuring this proof 
by the standards the Suprême Court bas set — and very wisely so, as 
reflection will show — it is clear to us that the plaintiff has net proved 
any négligence on the part of this coal company, and therefore a wrong 
was done the défendant when a jury was allowed to subject it to lia- 
bility fôr an accident, for the happening of which no fault or négli- 
gence on its part was shown. There being such lack of proof as to 
thé cause of the accident, it is manifest that to say the company's 
négligence is established by lack of inspection is to lose sight of the 
purpose of inspection. The making of an inspection is to discover de- 
fects and thus avoid accidents. The failure to make inspection serves 
to charge défendant with notice and knowledge of what due inspection 
would hâve shown. But where the proof fails to show any defect 
which inspection would hâve disclosed, it is clear that no basis of de- 
fect is proved to hâve existed with which to charge the défendant with 
notice by reason of noninspection. We do not mean to say that cases 
of other appliances, and other circumstances, may not arise in which 
noninspection for a long time may be évidence of négligence, but the 
présent is not such a case. 

From what has thus been said it is clear we are warranted in decid- 
ing this case on the lack of sufficient testimony as above outlined. In 
view, however, of the long and unexplained delay in bringing this suit, 
the grave contradictions of the boy's testimony by two disinterested 
witnesses, and the affirmative proof of the prior condition of this brake 
by the uncontradicted proof of another, we deem it proper to refer at 
length to the proofs in this case to show that the application of the 
rule of law as to the burden of proof, as established by the Suprême 
Court, Works no injustice. Turning, first, to the uncontradicted proof 
given by the défendant, we note that Chester Hackison was then work- 
ing for the company. He has since left its employ, and bis testimony 
is not contradicted. He assembled this particular draft of cars just 
before, and identified the slate car after, the accident. He testified 
that in making up the train he took it down a grade ; that he used the 
brake on the slate car ; that it was then good ; that it "spragged" (that 
is, stopped absolutely) both car wheels. This was from 5 to 10 min- 
utes before the accident. Hackison's testimony is not contradicted and 
shows that if the brake was out of order 10 minutes later it must hâve 
been by reason of something that happened in the meantime. We hâve 
accepted, as we are bound to do, since the jury must hâve so found, 
that the accident happened as young Stepanovich's account above 
quoted shows, and hâve decided the case on that basis, but the testi- 
mony of Hackison as to the brake being in working order this short 
time before the accident gives weighty credence to the account of the 
accident given by two other witnesses. One of thèse was George 
Ragovich, who was the rear brakeman on the train. He testified that 
as the train approached the switch he pulled the coupling that held 
the slate car and applied the slate car brake and slowed the car. He 
then said: 

"As soon as I eut the wagon off and put the brake on, tho boy jumped on 
the front of the slate wagon and it knocked hlm down " 
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He also says the boy was not trying to set the brake. Ragovich 
was a disinterested witness; no fault of his was charged as causing 
the accident ; he was, when he gave his testimony, no longer employed 
by the coal company. This version of the accident was the one given 
to John P. McElhaney, the niine foreman, by young Stepanovich him- 
self. McElhaney testified that immediately after the accident and 
while the physician was dressing his wound — 

"he tolcl me that when George set the brake on the car, he went to Jump on' the 
front end of the car, and he missed his foot by sUpplng on the bumper, and 
the car knocked hlm down and It ran up on his leg." 

It will also be noted, as corroborative of this version of the acci- 
dent, that no complaint of the brake's condition was then made by the 
injured boy, nor was the brake examined by any one after the acci- 
dent, a step which would naturally hâve been taken by some one, had 
the blâme of the accident been then attributed to it. Passing by thèse 
proofs, however, and limiting ourselves to that adduced by the plain- 
tiff, we are of opinion such latter proof failed to show négligence on 
the part of the défendant. The judgment below is therefore reversed, 
and the cause remanded for further action. 



UNITED STATES v. DELAWARE, L. & W. R. CO. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 70. 

1. Appeal and Brbob (§ 999*) — Verdict — Revibw. 

Where issues were fuUy reviewed, and the contentions of both parties 
carefully submitted to the juvy by a charge to which no exception was 
taken by the government, the verdict was conclusive as to the facts on 
the government's writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3912- 
3921, 3923, 3924; Dec. Dig. § 999.*] 

2. Masteb and Servant (§ 17*) — Bailboads — Houes of Service Law — Casu- 

ALTY — Question for Jury. 

Where, in an action against an Interstate carrier for violation of the 
Hours of Service Law (Act March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. 
St. 1913, §§ 8677-8680]), it clalmed imniunity under section 3, on the 
ground that the delay was the resuit of unavoidable casualty, but the 
évidence, in relation to Important éléments to be consldered in determln- 
Ing whether the casualty existed, depended entirely on testimony of the 
carrier's employés, the government was entitled to hâve the question sub- 
mitted to a jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 16; 
Dec. Dig. § 17.» 

Hours of service of employés, see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the Western 
District of New York. 

The complaint embodies 15 causes of action against défendant for 
alleged violation of the act of Congress limiting hours of service on 

*For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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railroad, approved March, 1907. 34 Stat. 1415. The 15 causes of ac- 
tion are concerned with the crews, 5 men in each, of 3 trains. 

W. Palmer, Asst. U. S. Atty. 

Evan Hollister, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. There is no dispute that each of the 15 
men were in fact kept on duty beyond the 16 hours specified in the 
act. The only provision of the act which need be referred to is that 
part of the third section which reads as foUows : 

"That the provisions of this act shall not apply in any case of casualty or 
unavoidable accident or the act of God ; nor where the delay was the resuit 
of a cause not known to the carrier or its offlcers or agent in charge of such 
employé at the time said employé left a terminal, and which could not hâve 
been foreseen: Provided further, that the provisions of the act shall not 
apply to the crews of wrecking or relief trains." 

As to the last 5 causes of action verdict was directed for the défend- 
ant. As to the other 10 causes of action, the cause was sent to the 
jury, which brought in a verdict for défendant. Thèse 10 will be first 
considered. They involve the overtime of the crews of two trains, 
Nos. 1201 and 787. The facts are thèse : 

Some time between 5 and 5 :45 p. m. a train was derailed 20 miles 
west of Elmira and 125 miles from Buffalo at the crossing of the main 
line of the Delaware, Lackawanna & Western (two tracks) and the 
Rochester Division of the Erie (one track). Seven cars, wheat laden, 
were derailed, five lay across both tracks of the Delaware, Lackawan- 
na & Western, and one across the Erie track. The wheat was spilled. 
There being no steam derrick at Elmira, one was borrowed from New 
York Central Railroad at Corning. It was slower in arriving than the 
Central people expected, but was at the wreck 8 :50 p. m. Chief Dis- 
patcher O'Day was in Buffalo; the two trains were in Elmira bound 
west. J.201 was a coal train ; 787 was only an engine and caboose in- 
tended to take the place of similar parts of coal train 753, abandoned 
and lying on the Corning siding. 

O'Day went on duty at 8 p. m. and was informed of existing con- 
ditions. At the wreck they made progress after the arrivai of the der- 
rick, and at 11:50 p. m. the trainmaster there in charge phoned to 
O'Day that it looked as if they would hâve the east-bound track opeu 
about 1 a. m., when they could begin weaving east and west the ac- 
cumulated trains. O'Day then called the crew of 1201 for duty at 
2 :45 a. m. and the crew of 787 for 3 :45 a. m. At the wreck they did 
get the east-bound track clear about 1 a. m. and began rebuilding the 
track. About 3 a. m. the derrick, which was at the time moving on 
this cleared east-bound track to reach a car blocking the Erie track, was 
itself derailed. Ordinarily it would take 20 to 25 minutes to rerail it. 
but the road had been so torn up and was so soft that it was not re- 
railed until 5 :50 a. m., and it took it half an hour's more work on the 
east-bound track handling the car on the Erie track before the east- 
bound track was open for regular trains. O'Day held the two trains in 
218 F.— 39 
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Elmira till after the actual rerailment — one leaving at 5 :40 a. m. ; the 
othei at 6:53 a. m. 

There was abundant time for both to make the run through to des- 
tination within the 16 hours of the statute, even though there might be 
some f urther delay in weaving through east-bound trains on the single 
track then opened. But the chapter of accidents was not yet ended. 
At 8 a. m. west-bound train 1212 blew out a cylinder head when 4 
miles east of the wreck. This complicated and delayed the movements 
of trains both ways. Train 787 was also further delayed an hour and 
a half by the breaJ<ing of the knuckle of a drawhead. There was tes- 
timony that there was a flaw in the broken knuckle — four or five large 
sand holes where it broke — which could not be seen from the outside 
and could not hâve been discovered by inspection. There was also 
testimony by an inspector that he had inspected draft gearing, trucks, 
and couplers the afternoon before the train started. Another inspec- 
tor testified to inspection of the engine of 1212, which blew out a cylin- 
der head, the same afternoon. The testimony as to the movements of 
trains and the effect upon them of those several accidents was very 
fuU and detailed. 

The contention of the government îs that the trial judge should hâve 
held as a matter of law that défendant had not shown that the conced- 
ed overtime was within the language Of the proviso of the statute. 
The cases cited by him do not sustain this contention. In United States 
v. Kansas City Southern Ry., 202 Fed. 828, 121 C. C. A. 136, the trou- 
ble was caused by leaky flues and a def ective shaker rod ; it did not 
appear when the leaking began, and there were two reports (prior to 
the accident) that the shaker rod was defective and should be repaired. 
The trial judge held that the facts brought the case within the proviso 
and directed a verdict for the défendant. The Court of Appeals held 
that this was error and that the — 

"case should hâve been submltted to the jury, under appropriate instruc- 
tions, to détermine whether défendant had taken sufflcient précaution to see 
that its engine was In proper condition when it started, and whether the 
delays which occurred were the resuit of causes which could not hâve been 
foreseen by exercise of the necessary diligence and foresight." 

In United States v. Kansas City Southern Ry. (D. C.) 189 Fed. 471, 
a verdict had been directed in favor of défendant on the ground (inter 
alia) that delay was caused by a hot box. Motion for a new trial was 
granted ; the judge — not the one who tried the cause — stating that, al- 
though science had not yet been able to discover the means of prevent- 
ing hot boxes entirely, careful examination before starting and at stop- 
ping points would reduce such accidents to a minimum. The report 
does not show whether there was évidence as to such examinations. 
The case certainly is not authority for the proposition that, when there 
is évidence of such examination, the question whether the particular 
accident was or was not unavoidable should not be sent to the jury. 

[1] The case at bar was submitted to the jury under a charge which 
construed the section, stated the issues, reviewed the testimony and the 
contentions of both sides, and carefully instructed the jury as to what 
questions they were to décide. The government took no exception to 
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the charge ; it submitted a f ew requests to charge, which were ail com- 
plied with. Under thèse circumstances the verdict is conclusive as to 
the facts in controversy, and no error is pointed out. 

[2] The facts in référence to train 547, as to which the trial judge 
directed a verdict for défendant are thèse : 

The crew was called for duty at 8 :05 a. m. of the morning after the 
derailment above described; the blowing out of the cylinder head of 
No. 1212 (above referred to) induced the holding of 547 at Elmira, so 
as not to increase congestion at the point of blockade. It left Elmira 
at 10:43, having then a 5-hour running margin to get to Buffalo. 
There were varions delays by reason of waiting for and passing other 
trains, and finally when it arrived at Genessee Bridge it found the 
bridge blocked by the breakdown of No. 787, resulting from the break 
in the knuckle of the drawhead above referred to. This caused a loss 
of an hour and a half, so that on arrivai at Buffalo it was 1 hour and 
35 minutes over the 16 hours of the statute. 

It will be seen from this statement that éléments important to be 
taken into considération in determining whether or not casualty was 
within the terms of the proviso of section 3, supra, are the nature of 
the defect in the knuckle and the examination or inspections had, be- 
fore the accidents, of knuckle and cylinder head. This testimony came 
from defendant's employés, and we think the government was entitled 
to bave this cause of action sent to the jury under appropriate instruc- 
tions. 

As to the last fîve causes of action, judgment is reversed, and new 
trial ordered. As to the other ten causes of action, the judgment is af- 
firmed. 



UNITED STATES v. NEW XOEK CENT. & H. R. H. CO. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 78. 

Mastee and Servant (§ 13*) — Raileoads — Opeeation — Houes or Seevick 
Law — Casualty. 

Wliere a hot box constituted a sufflclent excuse for delay of a train, 
compelling employés to work beyond tlie term of service prescribed by 
tbe Hoûrs of Service Law, tlie delaying of the train necessitated by wait- 
ing for other trains to pass, necessarily resulting from the hot box, should 
be computed in flguring the tlme of excused delay. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. $ 14 : 
Dec. Dig. § 13.» 

Hours of service of employés, see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485.] , 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause comes hère upon writ of error to review a judgment of 
the District Court, Western District of New York; in favor of de- 
fendant in error, which was défendant below. The judgment was en- 
tered on the verdict of a jury. 

*For otber cases see same toplc & S nvmbbb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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W. Palmer, Asst. U. S. Atty. 

L. F. Gilbert, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought to recover pen- 
a'ities for alleged violation of the Hours of Service Act in overworking 
six employés engaged in moving interstate traiific between Dfesden and 
Corning. It involves the question presented in United States v. Dela- 
ware, Lackawanna & Western Railroad, 218 Fed. 608, 134 C. C. A. 
366, opinion in which case is handed down to-day, viz., whether iipon 
the facts proved défendant is brought within the proviso clauses of the 
act. 

The overtime as to engineer and fireman was 1 hour and 40 min- 
utes; as to conductor and brakeman, 1 hour and 35 minutes. There 
was évidence that the movement of the train was delayed by a hot box, 
and that, while so delayed, other trains ran into a block while it was 
on a siding, thereby causing further delay. The government contends 
that a hot box is not such a casualty as will come within the proviso 
of the act, and that the jury should hâve been instructed to bring in a 
verdict for the plaintifï. 

The court instructed the jury as f ollows : 

"Nothing bas been dlscovered or Invented to prevent or overcome the heat- 
Ing of Journals in connection with the driving arrangement of a locomotive. 
I think we may almost take judicial notice of the fact that hot boxes are 
more or less fréquent, and, when they oeeur, the train must stop, and means 
must be taken to lubricate the packing, and there Is delay in allowing the 
box or réceptacle in which the journal is contained to cooL" 

The jury was further instructed that: 

It "was not enough for the défendant to show that the delay was caused 
* * * by a hot box or journal, but it must be shown to your satisfaction 
that the cause of delay could not hâve beèn foreseen or prevented by the 
exercise of stich care and diligence as the condition and situation required. 
The défendant must bave had on hand and ready for use proper and suffi- 
cient material for packing — must show that there was proper inspection 
before the train went on its run, or during the course of Its run; that rea- 
sonable care was exercised to prevent delays to the employés of the char- 
acter specifled in the statute. * * » Evidence was glven in détail to show 
just what was done regarding inspection and the prévention of any delay, and 
it remains for you to détermine as a question of fact whether reasonable care 
was taken to anticipate such an occurrence." 

The charge was not excepted to; but exception was reserved to an 
instruction, given at defendant's request, that if the delays in waiting 
for trains to pass were the necessary results of a hot driving box, and 
the hot bojf was an excuse sufficient to bring the défendant within the 
exceptions of the statute, then the delays in passing trains might be 
computed in figuring the time. It is pointed out that the time actually 
spent in cooling and repacking the heated box, one hour and a half, is 
insufficient to account for ail the overtime. There is five to ten min- 
utes additional. But it clearly appeared that, by the time the train in 
question had been put in proper condition to move on out of the sid- 
ing where the box had been cooled and repacked, other trains had run 
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into the block into which this siding opened, and progress could not be 
made until they cleared it. We find no error in giving the cause to the 
jury under thèse instructions. 
Judgment affirmed. 



JEFFBIES y. STUABT. 

(Circuit Court of Appeals, Third Circuit December 4, 1914.) 

No. 1871. 

1. Masteb and Servant (§§ 286, 289*) — Actions fob Injubies — Questions 

rOB JUBT. 

In an action by an employé of a building contracter, Injured by the 
tipping of planks restlng on beams to form a platform and extending to 
the wall of the building, to which they appeared to be, but were not, 
fastened, évidence held to make questions for the jury as to defendant's 
négligence and plaintiff's contributory négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 
1090, 1092-1132; Dec. Dig. §§ 286, 289.*] 

2. Masteb and Servant (§§ 101, 102, 231*) — Liabilitt fob Injubies — ^Dutt 

TO FUENISH SaFB PLACE. 

It is an employer's duty to take ail reasonable and proper care to pro- 
vide as safe a place for the employé's work as the character of the work 
permits ; and the employé may assume, in the absence of anything to the 
contrary, that the employer has fulflUed his duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171, 174, 178-184, 192, 675-677 ; Dec. Dig. §§ 101, 102, 231.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Hunt, Judge. 

Action by Frederick jefïries against James L. Stuart. Judgment 
for plaintiflf, and défendant brings error. Affirmed. 

Frédéric W. Miller and Reed, Smith, Shaw & Beal, ail of Pittsburgh, 
Pa., for plaintiff in error. 

J. Thomas Hoffman and Stone & Stone, ail of Pittsburgh, Pa., for 
défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below Frederick 
Jeffries, the plaintiff, a citizen of Ohio, brought suit against James L. 
Stuart, a citizen of Pennsylvania, to recover damages for personal 
injuries sustained by him while working for the défendant, and caused,- 
as he alleged, by the defendant's négligence. The case was tried, and 
resulted in a verdict for plaintiff. On entry of judgment thereon, de- 
fendant sued out this writ. The single assignment of error raises the 
only question brought hère for review, namely, whether the trial judge 
erred in denying defendant's request that : 

"Under ail the pleadings and évidence in this case, the verdict must he 
for the défendant" 

•For other cases Boe same toplc & i ncmbbe in Dec. & Am. Dlga. 1907 to date. & Eep'r Indexes 
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The proofs tend to show défendant was contractor for the érection 
of a ten-story, steel-framed building in Pittsburgh. The plaintifï, 
who had no expérience in structural iron working, entered defendant's 
employ 16 days before the accident and was set to work as an assistant 
to his brother Joseph, who was an e:xperienced structural iron worker. 
On the day of the accident the steel f raming of the 10 stories had been 
substantially completed, but none of the floors had been covered above 
the fifth. The elevator shafts were in course of construction, and 
plaintifï, under the directions of his brother, was engaged on the third 
floor in drilling holes and fastening steel brackets in a brick wall of 
such shafts. Joseph Jefïries, who had this work in charge, finding 
he needed some angle irons, and in such event having had orders to get 
them on whatever floor they were found, directed plaintifï to go after 
and bring back some such irons. The plaintifï, finding none on the 
third, fourth, and fifth, went to the sixth, floor, which was not covered. 
On that floor he found four angle irons, weighing about 50 pounds 
each, lying on planks laid across the elevator shaft, which the proofs 
showed was used as a place on which "to run material, etc." In getting 
the angle irons therefrom the plaintifï was thrown to the foot of the 
shaft by the tipping of the planks. 

The testimony tended to show that the planks covering this eleva- 
tor shaft extended across two beams outside the elevator shaft, and 
then across the shaft itself to a wall at the rear, and presented the ap- 
pearance of such rear end being fastened to and supported by the wall. 
For some two days there had been a large number of planks piled upon 
the forward end of thèse platform planks. They served to weight 
down the elevator planks and prevent their rear ends from tipping. 
Thèse weighting-down planks had been removed to an upper floor just 
before Jefïries' accident, and when they were taken away the fear end 
of the elevator planks, which had no support from the wall, were of 
course liable to tip when any one stepped upon them. The testimony of 
the plaintifï was : 

"Q. What instructions, If any, were Issued to you, about getting angle 
Iron? Who told you to go and get some angle Iron, if anybody? A. Joe, 
my brother. Q. You were working as a helper for hlmî A. Tes, sir. Q. And 
he told you to go and get It? A. Yes, sir. Q. Did he tell you where to go 
to get it? A. No. He didn't know Just where It was, and he told me to 
go up and look for It. Q. On some of the floors above? A. Tes, sir. Q. And 
pursuant to that you went up? A. Tes, sir. Q. Did you look on the fourth 
floor for any? A. Tes, sir. Q. And you didn't flnd any? A. Didn't flnd any, 
and I went up to the fifth. Q. What did you do there? A. I didn't flnd any, 
and I then went on up to the sixth and looked around. Q. Did you flnd 
any on the flfth? A. No, sir. Q. Then you went on up to the sixth? A. Tes, 
sir. Q. Was there any up there? A. Tes, sir. Q. Wlth respect to the old 
wall of the building, where was this angle Iron on the sixth floor lying? 
A. Over next the old wall. Q. Where, wlth respect to where you saw this 
angle Iron, were the elevator shafts? A. Right in under. Q. When you got 
on the sixth floor, you saw the angle iron, did you? A. Tes, sir. Q. On 
what was the angle iron lying, if anythlng? A. It was lying on thèse plank. 
Q. On the plank? A. Tes, sir. Q. Next where were the plank? A. Next the 
old wall. Q. Do you remember how much of an area immediately surround- 
ing where you saw this angle Iron, of the steel work, was covered by the 
planks? A. It was about 16 feet square. Q. Had the other planking been 
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removed; that Is, the ocly planking yon saw thereî A. That Is the only 
plank I saw. Q. Prier to this day that you went up to the sixth floor for 
this angle iron, how many times had you ever been on the sixth floor? A. 
That was my flrst trip up. Q. How did you go up to the slxth floor? A. A 
ladder. Q. You climbed a ladderî A. Yes. Q. A ladder from the third to 
the fourth, and fourth to the flfth, and flfth to the sixth? A. Yes, sir. Q. On 
what did you walk from the place you landed on the slxth floor, at the top 
of this ladder, to where thèse planking were? A. Walked on the beams. 
Q. When you got to the place where the planking was, tell us what you did 
to look over the planking to see thelr condition. A. Well, I looked at it, 
and it looked safe to me, so I stepped ont on it untll I got the angles, and she 
just tipped up, and I went down. Q. On what were the planking resting? 
A. They were not resting on anything that I know of. Q. You mean the end 
on which you stepped; but what was the other end resting on? A. On the 
beams. Q. Did you notice whether the planking touched two beams, or just 
one? A. Two beams. Q. And then ran out toward this wall? A. Yes, sir. 
Q. What did you do about looklng around to see if it was fastened to the wall 
— the planks? A. It just looked to be safe to me. Q. Did It look to you or not 
as if they were fastened to the wall? A. They looked as if they were fastened 
to the wall. • * * Q. Tell us with respect to thèse I-beams where you 
flrst stepped on the plank. Tell us where you flrst stepped on the planks. 
A. About middleways. Q. Can you describe that a little doser with respect 
to the two I-beams on which the planks were resting? A. I don't understand 
what you mean. Q. As I understand you, the planks were resting one end 
on an I-beam, then rested on another I-beam, and then reached over to this 
wall. A. Yes, sir. Q. Now I want you to tell the judge and the jury where 
you flrst stepped, whether or not it was between the two I-beams, or betwéen 
the I-beam and the wall? A. Between the I-beam and the wall. Q. Where 
was the angle iron? A. It was laying right at the last I-beam. Q. Where 
was the angle iron with respect to the wall and the I-beams? A. About 
middleways. Q. Was it between the I-beam and the wall, or between the 
two I-beams î A. Between the I-beam and the wall. Q. About how far 
from the I-beam? A. Probably three feet. Q. And when you stepped out 
on thèse planks what happened? A. She just went down. Just as I went 
to pick up the angle iron, she just went down through. Q. How many of them 
went down, do you know? A. Planks? Q. Yes. A. I don't know. Q. Do 
you know whether there was more than one? A. There was more than two 
of them." 

Under thèse proofs, the court would hâve been in error had it said 
as a matter of law the plaintifï was not entitled to recover. Under 
the pleadings and proofs, the right of the plaintifï to recover was a 
question for the jury, not the court, to détermine. 

[2] Of the duty of an employer to take ail reasonable and proper 
care to provide as safe a place for the employé's work as the character 
of the work permits, there can be no question ; and the employé's right 
to assume, in the absence of anything to the contrary, that the employ- 
er has fulfilled his duty, is equally plain. In view of thèse things, was 
it the exercise of due care, when the défendant removed the planks 
which held the platform in place, to permit the protruding planks to 
stand unsupported at their rear ends? But not only were they left un- 
supported, but the leaving of such heavy weights as thèse angle irons 
was not only reason for supposing that such support existed, but the 
irons themselves might well invite men who needed them to go on the 
platform to get them. When, therefore, the plaintifï, in pursuance of 
his duty, went to the sixth floor to get the angle irons, it was a question 
for the jury to décide whether the défendant had taken ail reasonable 
care for the safety of the employé, and, if not, whether the plaintifï had 
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been guilty of contributory négligence in failing to take due care for 
his own safety. 

The court below was therefore justified in refusing to take the case 
from the jury, and the judgment based on such verdict should be af- 
firmed. 



BtILL et al. v. INSURANCE CO. OF NORTH AMERICA. 
(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 62. 

L Insubance (§ 478*)— Mabinb Insurance — Exception of Particttlar Aver- 

AGE IjESS THAN STATED PER CENT. AllOUNT OF Loss. 

Under a policy of Insurance on the hull of a vessel by whlch tbe in- 
surer contracted to pay loss from the périls insured against if amounting 
to 3 per cent, of the insured value, where the nidder of the vessel was 
broken and repalred, the ovt^ner is not entitled to add to the eost of re- 
pairs, to make up the requlred 3 per cent, of value, an arbitrary sum for 
superintending the repairs, vs'hlch was done by a salarled employé, when 
there Is no évidence as to the amount of his salary. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1230-1238; 
Dec. Dig. § 478.*] 

2.' INSXJEANCE (§ 478*) — Marine Insurance — Exception of Paeticulae Av- 
erage Less Than Statbd Pbr Cent. — Amount of Loss. 

A policy of Insurance on a vessel provided that the insurer should pay 
any loss from the périls insured against if amounting to 3 per cent, of 
the insured value. The ship's rudder was injured and repaired by the 
owner. FuU plates covering most or ail of the rudder should hâve been 
used, but could not be obtalned at once, and to avold the delay, whlch 
was not insured against, the owner used smaller plates which, while 
making the rudder efficient, somewhat depreciated the value of the ves- 
sel. The cost of the repairs as made did not equal 3 per cent, of the in- 
sured value. Held, that the liability of the insurer was limited to the 
cost of proper repairs, and there being no évidence to show that such cost 
would hâve equaled the requlred 3 per cent, the owner was not entitled 
to add the estimated dépréciation In the value of the vessel to the cost of 
the repairs as made to brlng the loss wlthln the policy. 

|Ed. Note.— For other cases, see Insurance, Cent Dig. §§ 1230-1238; 
Dec. Dig. § 478.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the District Court by Hough, Dis- 
trict Judge: 

Respondent Insured llbelants' steamer Dorothy by a policy in which the 
hull was valued at $72,534, and it was agreéd to pay loss by périls insured 
against "if amounting to three per cent," or $2,176.02. 

The Dorothy's rudder received Injury, it was repaired, and the sole ques- 
tion presented is whether the libelants' loss amounts to $2,176.02. 

"Loss" means that which has been wasted. Its signiflcation Is perhaps 
best tested by considering It as opposed to "gain." 

When, however, loss is to be translated iuto dollars and cents, and the 
process of so doing has been matter of litigation for centuries, custom and 
précèdent introduce rules that must be observed, however plain mère word 
définition seems. 

The cost of repladng that which has been wasted cannot always be the 
measure of loss under an Insurance policy, for on the one hand ttie actual 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cost may hâve been unneeessary or extravagant, and on the other it may be 
impossible to replace or whoUy repair that which bas been lost. 

Tberefore both tbe amount of loss, and the reasonable cost of replacement, 
are properly questions of fact, to be proven in part by opinion évidence, or 
testimony as to custom — whlch is at bottom matter of opinion. Tbe burden 
of proof is on the assured. 

What gives rise to litigation hère is that the amount of money actually 
expended by libelants on the rudder cannot be claimed on their own évidence 
to amount to $2,176.02, wherefore they add $300 for permanent dépréciation, 
and sue accordingly. 

The facts are that it was undoubtedly désirable to repair the rudder with 
large plates covering most if not ail its surface ; but such plates were not 
in stock, much delay would bave resulted if repairs had halted while they 
were being made, time was valuable, and not insured. Consequently libelants, 
with the approbation of Lloyds' surveyor, put on small plates, thereby In- 
creasing rivets, shortening the life of the rebuilt rudder, and affecting the 
sale price of the Dorothy by a sum variously estimated at from $300 to $800. 

It is not found necessary to discuss or décide whether such a proceedlng 
as this, voluntary, and unneeessary, can be sald to amount to that permanent 
dépréciation, for whlch recovery can be had, under such cases as Giles v. 
Eagle Ins. Co., 2 Metc. (Mass.) 140. Let it be assumed that some basis for re- 
covery exists, yet it remalns true that the measure of damages is not the les- 
senlng of sale price, but what it would hâve cost to make thorough repairs 
when the partial or imperfect job was donc. This case is not one of Inability 
to repair or replace, but of a voluntarily imperfect pièce of work ; It bears no 
resemblance to that hogging or déformation of huU, which is présent in ail 
the décisions relating to "permanent dépréciation." 

Applying thèse principles, libelants cannot claim more for actual payments 
than their own witness Mr. Congdon declared to be justified, viz.: 

Towage $ 30 00 

Repair bill 1,946 98 

Superintending repairs 82 00 

Telegrams by owners in connection with repairs 20 00 

Total $2,079 98 

This witness dld not, and could not, testify as to what was paid ; he only 
stated the items proper in klnd. It was still incumbent on libelants to show 
that their loss Included what they daim. 

I can flnd in the évidence nothlng to show that $20 was expended In tele- 
grams relating to repairs, and expérience leads me to think the amount exces- 
sive. 

It is In my judgment shown that $T0 of the superintendence fee is mère 
bookkeeping. Mr. Graham dld superintend, and If he had been specially em- 
ployed for this job his reasonable charge would be coUectable ; but If the 
Dorothy had not been injured libelants would hâve paid Mr. Gi;aham just the 
same, he being in their regular employ. Consequently, what they would hâve 
paid, at ail events, cannot hâve been lost by the Dorothy's injury. 

Libelants' loss therefore, as expressed by payments made and proven, Is 
no more than $1,988.98, or $187.04 less than the agreed upon 3 per cent. 

The final Inquiry, tberefore, is how much more would hâve been the cost 
of putting on large plates, when the rudder was repaired with small ones? 

Mr. Graham is the only man who, from Personal observation, testifles on 
this point. His statements are largely guesswork, but it is plain that there 
is no évidence showing that the additional cost would hâve been as much as 
$187.04. 

It foUows that libelants on their own évidence and their own légal theory 
hâve not shown a loss amounting to $2,176.02. 

Libel dlsmissed, with costs. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel. The action 
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was brought to recover on a policy of marine insurance on the steam- 
ship Dorothy against underwriters on the hull. The claim is under the 
clause of the policy, which provides for "particular average payable on 
each valuation separately, or on the whole, if amounting to three per 
cent.," etc. 

W. U. Taylor, of New York City, for appellants. 
D. R. Englar, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The only question in the case is wheth- 
er the loss amounts to the 3 per cent, stipulated in the policy ; such 3 
per cent, is $2,176.02. The claim presented is for: 

Kepair damage $1,946 98 

Towage 30 00 

Superintendlng repairs 82 00 

Telegrams 20 00 

Surveys 30 00 

Protest charges 6 00 

Adjuster's charges 64 00 

$2,178 98 

{ 1 ] The last three items, however, are a proper charge against un- 
derwriters only if the loss amounts to 3 per cent.; they may not be 
availed of to increase the loss to 3 per cent. This reduces the daim to 
$2,078.98. The item for superintending repairs includes $70 paid for 
services of the insured's own salaried employé. Judge Hough reject- 
ed this, and we concur in the rejection because it was not shown what 
his salary was, so there was no way to ascertain what would be the 
pro rata for the time he was employed on this job (the $70 is an arbi- 
trary charge). The claim is thus reduced to $2,008.98. 

[2] The injury was to the rudder; it was not repaired so as to put it 
in the condition it was in before. Instead of having new full plates, the 
bottom half of the old plate was eut oflf and new half plates riveted on 
below what was îeft. This was because new full plates could not be 
got at the time the vessel was put on dry dock for thèse repairs, the 
insured preferred not to lose the time waiting for them. But the 
underwriter does not insure loss by delay and was in no way interested 
in it. It fulfiUs its contract if it pays the cost of proper repairs made 
at the time of the accident. It is only when the insured makes tempo- 
rary repairs for the interest of ail concerned that they can be col- 
lected from underwriters; as, for example, to postpone permanent 
repairs until the vessel arrives at a port witiere they can be made more 
reasonably. Gow on Marine Insurance, p. 214. This patchwork sort 
of repair, while making the rudder efficient, did to some extent, as the 
évidence indicates, depreciate the value of the vessel. The amount of 
such dépréciation is asserted to be from $300 to $500. Under the 
authorities (McArthur on Marine Insurance [2d Ed.] p. 228; Gow on 
Marine Insurance, pp. 216, 217) when repairs are made with this resuit 
the shipowner is entitled to add to the cost of repairs something for the 
diminution in the value of the vessel. This proposition, however, ac- 
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cording to the same authorities, is coupled wîth the proviso that the 
combined amount shall not be in excess of the estimated cost of eflfect- 
ing complète repairs, less the usual déductions for improvements. 

The real question then is : What additional sum would it hâve cost 
when repairs were made to put on full plates instead of half ones? 
Libelant's witness on his direct estimated this at $150 to $200, but 
on cross he would not swear it cbuld not hâve been donc for $100 ex- 
tra. A witness called for respondent testified that the différence in 
cost of repair would be about $60, $40 for materials, $20 for labor. 
Upon this State of the proof, we cannot say that it would hâve cost 
the $167.04 necessary to bring the admitted cost, $2,008.98, up to 3 
per cent., or $2,176.02. 

Decree afïirmed, with costs. 



In re LOUGHBAN. 

LOUGHBAN v. HAZLBTON MERCANTILE 00. 

(Circuit Court of Appeals, Third Circuit December 24, 1914.) 

No. 1853. 

BAKKBUPTCT {§ 410*) — ^DlSCHARGE — APPLICATION — TlME — NEW PBOCEEDING 

Pboceedings. 

Wliere a bankrupt made no application for dlseharge within the time 
specifled, snch failure constituted a bar to his right to a discharge from 
the debts scheduled in that proceedlng; and hence he could not obtain 
a discharge from such debts by beginning a new proceedlng and scheduling 
the same debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $ 694; Dec. 
Dig. § 410.*] 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Chas. B. Witmer, Judge. 

In the matter of bankruptcy proceedings of John Loughran. From 
an order (215 Fed. 271) denying the bankrupt's pétition for discharge 
on objections of the Hazleton Mercantile Company, the bankrupt ap- 
peals. Affirmed. 

R. W. Archbald, of Scranton, Pa., for appellant. 
R. L. Bigelow, of Hazleton, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

J. B. McPHERSON, Circuit Judge. We are advised by the appel- 
lant's counsel that in case of an adverse décision by this court he de- 
sires to appeal to the Suprême Court, and for this reason he requests 
us to make the finding of facts required by paragraph 3 of General 
Order 36 (89 Fed. xiv, 32 C. C. A. xxxvi). We therefore find the 
facts to be as follows: 

On February 20, 1911, the appellant, John Loughran, was adjudi- 
cated a voluntary bankrupt by the District Court for the Middle Dis- 

•For other ca^es see same toplc & E numbbb in Dec. & Am. Dlgs. 1907 to date, & Rap'r Indexes 
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trict of Pennsylvania. The number of the case is 1845 on the bank- 
ruptcy docket. On December 16, 1911, the référée certifiée! that the 
case was closed. Loughran filed no pétition for discharge, but on 
November 11, 1912 (more than 18 months from the date of adjudica- 
tion), he asked the court for leave to file a pétition for discharge nunc 
pro tune. Objection was made by the Hazleton Mercantile Company, 
a scheduled creditor holding a provable debt, and on February 21, 
1913, the bankrupt asked, and the District Court granted, leave to with>- 
draw the pétition of November llth; the attomey for the bankrupt 
declaring his intention "to begin bankrupt's pétition anew, being con- 
vinced that after 18 months hâve expired the court would hâve no 
power to entertain the présent [pétition for] leave to file." A few 
days afterwards, on February 24, 1913, a second voluntary pétition 
was filed — whose number is 2410 on the bankruptcy docket — schedul- 
ing the same creditors and the same indebtedness as in the former 
pétition. He scheduled no assets in either pétition. On March 20, 
1913, the référée certified that the case was closed, and on April 5th 
the bankrupt petitioned for his discharge. In due season the Hazle- 
ton Mercantile Company objected on the ground: 

"That, having opposed successfuUy a discharge of the bankrupt in a for- 
mer proceeding, No. 1845 in bankruptcy, the bankrupt cannot now receive 
a discharge in this proceeding, which would discharge the elaim of the Hazle- 
ton Mercantile Company; tlie elaim of the said Company belng the same in 
both proceedings." 

A spécial master was appointed, who heard the parties and recom- 
mended that the discharge be denied, whereupon the District Judge 
(whose opinion is reported in 215 Fed. at page 271) entered an order 
refusing the discharge on the ground that the proceedings under the 
pétition of February 20, 1911, barred a discharge under the pétition 
of February 24, 1913. 

Thèse are the facts, and the appellant concèdes that on the ques- 
tion thereby raised the decided cases are against him. They are col- 
lected by Judge Grubb in Bacon v. Storage Co., 193 Fed. 34, 113 C. 
C. A. 358 (C. C. A., 5th Cir.) 27 Am. Bankr. Rep. 736, and need 
not be cited again. That décision follows the rulings of several Dis- 
trict Courts and of the Courts of Appeals in the First, Second, and 
Eighth Circuits, whose conclusions are ail in accord, although their 
reasoning is not identical. In substance the reasons are two, and thèse 
are closely related : First, that a f allure to apply within the statutory 
period is équivalent to a judgment by default, and establishes con- 
clusively (so far as the creditors then scheduled are concerned) that 
the bankrupt is not entitled to a discharge; and, second, that where 
the discharge has been actually applied for within the period, and has 
been refused for any reason, the matter is definitely res judicata in 
favor of such creditors. The appellant attacks thèse reasons on the 
ground that by so arguing the courts hâve read into the Bankruptcy 
Act a new objection to the granting of a discharge, insisting that this 
cannot be done, and that the présent situation is casus omissus, which 
Congress alone can correct, if correction should be désirable. 

We express no opinion upon the soundness of the reasoning thus 
attacked, for wé think the conclusion reached by the varions courts 
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referred to can be satisfactorily defended on another ground. With 
much déférence to the tribunals that hâve considered thèse questions, 
we are inclined to believe that the précise situation may not hâve been 
stated, and that the supposed difficulties may disappear when this is 
done. As it seems to us, there are two stages in a proceeding for 
discharge. The first stage is before the bankrupt begins the proceed- 
ing, and the second stage is after the proceeding has actually begun 
In our opinion Congress has imposed a condition précèdent to the 
right to file a pétition for discharge at ail — ^that is, to the right even 
to begin the proceeding — and this condition is that the pétition must 
be presented within 18 months at the farthest, "but not after." This 
provision works automatically, and requires no action of any kind by 
the District Court. It gives the bankrupt notice that he himself must 
act within a specified period, under penalty of losing the privilège of 
release from his debts if he fails to take the initial step. The statute, 
and not the court, forecloses him if he lets the time go by without ac- 
tion. Therefore, unless the bankrupt compiles with this condition, 
he can never even ask to be discharged, and in that event the second 
stage can never be reached, and he can never obtain a discharge from 
the debts then scheduled. It is not strictly accurate, we think, to say 
that in such a situation the bankrupt is refused a discharge. The pré- 
cise fact is that the act does not allow him to apply for it. 

It is only after the second stage has been reached — that is, after a 
pétition for discharge has been filed within the statutory period — that 
the right of the bankrupt to be relieved from his debts is open to 
attack by his creditors, and it is only during this stage that the statu- 
tory objections come to be considered. For the purposes of this case 
we may concède that a court cannot add to thèse objections; but we 
think it clear that no such addition is made by the court's refusai to 
allow a pétition for discharge to be filed on the ground that the stat- 
utory condition précèdent as to time has not been complied with. 

In the présent case the bankrupt did not apply within the proper 
period. Probably his pétition for leave to apply nunc pro tune would 
hâve been dismissed if he had pressed it to a décision, but (recogniz- 
ing that he could hardly hope to succeed) he withdrew that pétition 
altogether. He had therefore never come before the court with a 
pétition for discharge from the debts scheduled under the first péti- 
tion, and he was barred by the act and by his own lâches from ever 
presenting such a pétition. We repeat that it is the mère lapse of 
time under the act, and not the court, that bars him from making 
such an application; and, if this position be sound, it seems elemen- 
tary to say that he cannot évade the act simply by varying the form 
of his approach to the court, for what he now calls a new application 
for discharge is precisely the old application in every essential par- 
ticular. As both proceedings were in the same district, we see no 
rëason why the court might not take judicial notice of its own records 
and act upon the facts there disclosed; but, aside from this, ail the 
fpregoing facts were directly proved, and indeèd are not denied. 

The appellant concèdes that the case of Bluthenthal v. Jones, 208 
U. S. 64, 28 Sup. Ct. 192, 52 L. Ed. 390, is not in point, and we need 
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not discuss it. What was decided there is correctly stated in the syî- 
labus : 

"Courts are not bound to seareh the records of other courts and give effect 
to théir judgments, and one who relies upon a former adjudication In anoth- 
er court must properly présent It to the court in which he seekg to enforce It. 

"Wliile an adjudication in bankniptcy, refusing a discharge, flnally déter- 
mines for ail time and in ail courts, as between the parties and their privies, 
the facts upon which the refusai is based, It must be proved in a second 
proceeding brought by the bankrupt in another district, and of which tie 
credltor has notice, in order to bar the bankrupt's discharge therefrom, if 
the debt is provable under the statute as amended at the time of the second 
proceeding, although it may not hâve been [provable] under the statute at 
the time of the flrst proceeding." 

Our conclusion of law therefore is that as the same debts owed by 
John Loughran were scheduled under both proceedings, and as he 
had not seasonably availed himself of his right to apply for a dis- 
charge therefrom, the right was lost, and he was not entitled to ask 
for such discharge on April 5, 1913. 

In strictness, the order of the District Court should hâve dismissed 
the pétition; but in substance it is right, and is therefore affirmed. 



WBNDELIi & BVANS CO. T. KENNICOTT 00. 
(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

Ko. 25. 
Saxes (§ 279*) — Wabeantt by Manxifactubeb or Fitness foe Ptjeposk In- 

TENDED — CONSTEXJCTION. 

Plàintiff contracted to furnish and install for défendant at Its laundry 
a water-softening apparatus ; the understandlng of the parties being that 
It was to be used for treating water from a well which had been sunk by 
défendant. A sample of the water was furnished to and analyzed by 
plaintifiC, and its hardness found to be what is technlcally called 35 de- 
grees. Plaintiffi then wrote into the contract a guaranty. that the water, 
as per its analysls, "when properly treated in this softener, will be satls- 
factory for laundry purposes." Water taken from the well some months 
afterward, on analysis, showed a hardness of 79 degrees, and, while the 
apparatus would soften It, so much chemlcal was requlred as to render it 
unsatisfactory for laundry purposes. Eeld, that the warranty applied 
only to water of substantially the same degree of hardness as that previ- 
ously analyzed, and not to any water which might corne from the same 
well, and that the failure of the apparatus to satisfactorlly soften water 
of 79 degrees of hardness was not a breach thereof. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 783-792; Dec. DIg. 
§ 279.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, in favor of de- 
fendant in error who was plâintifï below. Verdict was directed by 
the court in favor of plàintiff and dismissing defendant's counter- 
claims. 

•For other cases see same toplc & § ntjmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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H. Aaron, of New York City, for plaintiflf in error. 

C. W. Atwater, of New York City, for défendant in errer. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintiff is a corporation engaged 
in the business of manufacturing and selling machines for purifying 
and softening water. Défendant is a corporation engaged in the laun- 
dry business in the city of Brooklyn. Prior to the making of the con- 
tract sued upon it had been using water supplied by the city of Brook- 
lyn, which, although originally suitable, had become very hard, be- 
cause of certain new sources from which it was being taken. The 
resuit was that it increased the laundry's soap cost twice as much as 
it had been. Défendant therefore drove a well on its premises, and 
when water was obtainable therefrom it entered into the contract 
sued upon; such contract being evidenced by two written papers, a 
proposai (May 20, 1910) and an acceptance (June 4, 1910). Under 
the contract plaintifï agreed to furnish and install its patented Type 
K water-softening apparatus, of an hourly softening capacity of 8,000 
gallons. As there is no dispute about the capacity of the apparatus 
furnished — so far as number of gallons is concerned — nor as to the 
apparatus supplied and the price, it will be necessary to quote from the 
contract only certain guaranties incorporated therein. The proposai, 
which by acceptance became a contract, is on plaintiff's us!iâl printed 
f orm. The guaranty included in the f orm reads as f ollows : 

"We guarantee that the softener, when operated In accordance wlth our 
instructions (given wlthout charge), wlU Boften water so that It will not glve 
rlse to scale in bollers; that the calcium and magnésium salts wlU be re- 
duced to flve (5) grains per U. S. gallon or less ; and that, where the hardness 
of the raw water exceeds ten grains per gallon, the soap required to produce 
a permanent lather will be over 50 per cent, less In the treated water than in 
the raw water, the percentage of réduction tncreaslng as the hardness of the 
raw water Increases." 

Défendant, before entering into the contract, asked for a further 
guaranty, specifically referring to the business in which it was en- 
gaged, and before exécution the f oUowing written clause was inserted : 

"It is further guaranteed that the water per analysls #5680, made by us, 
when treated properly in this softener, will be satisfactory for laundry pur- 
poses. If it cannot be made so satisfactory, we agrée to remove same wlthout 
expense to you." 

Prior to making the contract défendant had drawn samples from 
its well, and had sent one to plaintifï and also to two other concerns 
which were trying to get it to install their apparatus. The sample sent 
to plaintifï was analyzed by its chemist, and such analysis is the 5680 
referred to in the above quotation. 

The apparatus apparently was installed with the understanding by 
both sides that it was intended to operate on the water of the driven 
well. It contains a clause, presumably written in (the original docu- 
ment is not before us), which states : 

"This contract is based upon î/o«ir well supplylng 8,000 gallons of water an 
hour. In the event that this is not obtained, it shall be optional wlth you 
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(the laundry Company) to cancel thls contract wlthin three weeks from date 
of contract." 

There is nothing in the record to indicate that the apparatus and 
process could not deal satisfactorily with the water furnished by the 
city; indeed, before the apparatus was fully installed the city ceased 
supplying water from the particular sources of supply which had 
made it hard. The trouble arose whoUy from the driven-well water. 

The water originally flowing from the well, from which sample No. 
5680 was taken, showed that its hardness was what is technically 
called 35 degrees. It took upwards of three months to install the 
apparatus, and thereafter it was repeatedly tested, operating with wa- 
ter from the well. The resuit of thèse tests was that, although it 
softened the water, so large an amount of chemicals had to be used 
in the process that the resulting water was not satisfactory for laundry 
purposes, because it interfered with the bluing process, which is very 
necessary in laundry work. 

The contract was closed in June, 1910, the apparatus installed in 
September, 1910, and for some time afterwards water from the well 
was treated with the resuit above indicated. Payments on account 
were made from time to time. A sample of water from the well was 
taken in January, 1911. There was testimony showing that an analy- 
sis of this sample showed that the character of the water coming from 
the well had materially changed since the sample was taken prior to 
the making of the contract. Its hardness has increased to 79 degrees. 
This testimony is uncontradicted. 

On March 17, 1911, plaintifï wrote to défendant as follows: 

"Tour kind attention is called to balance due for the sale of water softener 
to you. We hâve complled with ail of the guaranties ta our contract, and 
trust you will favor us by sënding us New York or Chicago exchange in 
payment." 

To which défendant replied on March 20th as follows: 

"In reply to yours of the 17th inst., I beg to say, before making final settle- 
ment, I believe there are a few small matters to be adjusted. First, the tank 
never was properly painted ; second, we were put to an unnecessary expansé 
for about $200 worth of chemicals wasted by an incompétent man you sent 
first. Kindly hâve some one call in référence to said adjustment" 

The fundamental question^ in the case is what construction should 
be given to the inserted written clause, above quoted, when read in 
connection with the ordinary printed guaranty clause in the contract. 

The testimony does not indicate that the apparatus failed to soften 
the water; the trouble was that, in softening it, so much lime had to 
be used that the softened water acquired a degree of alkalinity which 
interfered with bluing. The only guaranty that the product of plain- 
tiff's process should be satisfactory for laundry purposes is found in 
the written clause. Défendant contends that it should be construed 
as a guaranty that the water coming out of that well should be treated 
so as to produce results satisfactory for laundry purposes, no matter 
what the character of the raw water might be. We concur, however, 
with the trial judge in the conclusion that the guaranty covers only 
water from that well (or elsewhere) which may be substantially of the 
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same degree of hardness as the sample analyzed before the contract 
was made. It would be a very strained construction to hold that the 
guaranty covered Avater of more than double the degree of hardness, 
merely because it came out of the same well. The witness Ellis, an 
expert chemist, testified that the apparatus installed would soften wa- 
ter substantially like sample 5680 satisfactorily for laundry purposes, 
and there was no évidence to contradict him. 

It seems unnecessary to discuss the other points in' the case. We 
find the argument in their support unpersuasive. 

Judgment affirmed. 



BOSTON & M. R. E. v. BROWN. 

(Circuit Court of Appeals, First Circuit. December 17, 1914.) 

No. 1070. 

1. Masteb and Servant (§ 113*) — Death of Servant — Railroads — Low 

Bridge — Telltales. 

Where décèdent, a rallroad brakeman, while sltting on the edge of a 
freight car, was swept ofE by a low bridge, and the telltale, erected at a 
proper distance from the bridge, covered a sweep of not quite 8 feet, 
while the car on which décèdent was slttlng was elther 9 feet 5% Inches 
or 9 feet 7% inches wide, the fact that the telltale was of the standard 
form mentioned in the régulations of the Massachusetts Railroad Com- 
mission did not establlsh defendant's freedom from négligence; there be- 
ing nothing to show that the commissioners had ever speeially approved 
the particular telltale, or had fixed the length of the bar and sweep of the 
ropes at 8 feet. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 213, 
224-227 ; Dec. Dig. § 113.*] 

2. Masteb and Servant (§ 219*) — Death of Sebvant — Brakeman — Low 

Bridge — Asstjmed Risk. 

Where décèdent, a railroad brakeman, was swept from the top of a car 
by a low bridge, and there was nothing to show that he had èver passed 
under it on the top of a freight car, or had his attention directed to the 
width of the telltale erected before tiie bridge, he did not assume the rlsk 
as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 610- 
624 ; Dec. Dig. § 219.* 

Assumption of risk incident to emplovment, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

3. Master and Servant (§ 106*) — Death of Servant — Railroads — Low 

Bridge — Ownebship by Citt. 

Where a rallroad company operated its Une under a low bridge, and 
décèdent, a brakeman, was swept from the top of a freight car, by strik- 
Ing the bridge, and killed, the railroad company was not relieved from lia- 
bility for negligently operatlng its road underneath the bridge by the fact 
that it was maintained by a city, and not by the railroad company. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 193- 
198; Dec. Dig. § 106.*] 

In Error to the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

Action by Dana J. Brown, as administrator of the estate of John 
H. Weymouth, against the Boston & Maine Railroad. Judgment for 
plaintiiï, and défendant brings error. Affirmed. 

•For other caseB see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
218 F.— 40 
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Edward K. Woodworth, of Concord, N. H. (Streeter, Demond, 
Woodworth & Sulloway, of Concord, N. H., on the brief), for plain- 
tiff in error. 

Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., and Fred H. Brown, of Somersworth, N. H., on the 
brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The défendant in error (hereinafter called 
plaintifif) has recovered a judgment against the plaintiff in error (here- 
inafter called défendant) under the fédéral Employers' Liability Act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657- 
8665]), for conscious suffering and death of his intestate, John H. 
Weymouth, who, being at the time a brakeman in the defendant's em- 
ploy, was knocked off the top of a moving f reight car, upon which he 
was sitting, by an overhead bridge, near Lawrence, Mass. The de- 
fendant seeks hère t'o reverse the judgment, upon the refusai of the 
court to direct a verdict in its favor, and upon alleged impiroper in- 
structions given to the jury. 

[1] 1. The défendant had provided a rope telltale bridge guard to 
warn brakemen on the tops of cars that they were nearing this bridge. 
There was uncontradicted évidence that régulations prescribed by the 
Massachusetts Railroad Commissioners, acting under statutory au- 
thority, on July 1, 1897, and ever since in force, had approved "the 
standard form of pendant, or whip cord, and of horizontal bar bridge 
guards, or telltales, now in common use on the leading railroads of this 
State" ; also that this bridge guard was of the standard form referred 
to, and was sufficiently far from the bridge to comply with the other 
provisions of the régulations. 

There was évidence that the horizontal bar of this bridge guard, 
from which its rope pendants hung, was 8 f eet long, while the car was 
either 9 feet 5% inches or 9 feet 7% inches wide. There would 
thus be left several inches of the car roof on each side over which 
there could be no rope pendant to give warning. The outside ropes 
of the telltale were not quite 8 feet apart, not being attached to the 
bar quite at its extrême ends. And there was évidence that Weymouth 
was sitting, when he struck the bridge, on one side of the car, facing 
outward, in a crouched position, with his feet hanging over the edge. 
Assuming, not only that the bridge guard was of the. standard form 
mentioned in the régulations, but also that the length of the bars used 
in such bridge guards when the régulations were issued, and ever since, 
appeared, without contradiction, to hâve been 8 feet long, there was 
still no évidence that the commissioners had ever specially approved 
this particular bridge guard in this particular place ; and we are unable 
to hold that its sufficiency, under ail the circumstances shown, was 
conclusively established merely by the fact that it complied with the 
régulations, so far as its form was concernedl 

Without regard to évidence claimed to indicate that the pôle carrying 
the arm from which this bar hung leaned so as to carry the whole 
telltale arrangement still further away from that side of the car 
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whereon Weymouth was sitting when he struck the bridge, there was 
évidence from which the jury might hâve found that, since 1897, the 
average width of freight cars used in making up such trains as passed 
beneath the bridge had increased, and that a bridge guard not exceed- 
ing 8 feet in length would not be enough to secure sufficient warning 
in the case of cars such as that upon which Weymouth was riding 
while approaching such a bridge as this, under ail the circumstances as 
they might hâve been found from the évidence. The commissioners' 
régulations, and the fact that they were complied with in respect to 
the form of the bridge guard, if compétent for the jury to consider, 
cannot be regarded as having finally settled in advance what length 
of bar was sufficient, or what should constitute ordinary care or rea- 
sonable prudence on the part of the railroad company, in every case in- 
volving the sufficiency of such a guard which might thereafter arise. 
When they prescribed the form, the commissioners dîd not prescribe the 
length of bar, nor can it reasonably be supposed that they intended to 
do so. Thèse questions were properly for the jury to détermine under 
ail the circumstances shown. 

[2] This is enough to justify the refusai to direct a verdict for the 
défendant. The only other ground for asking such a direction was that 
Weymouth was conclusively shown to hâve known and appreciated, or 
to hâve been bound to know and appreciate, the danger which caused 
his accident. But, even if the case was one in which he might hâve 
been found to hâve assumed the risk of a danger existing because of 
the defendant's négligence, the évidence tending to show his expérience 
in railroading, and his opportunities for ascertaining the f acts regard- 
ing this guard and bridge, did not go far enough to warrant the court 
in ruling as a matter of law that he had assumed the risk of every 
danger which the jury might hâve found involved in passing under 
them on the top of this car. However often trains upon which he had 
acted as brakeman had been under the bridge, or however long he had 
worked as fiagman near it, there was nothing to show that he had 
ever passed under it on the top of a freight car, or had his attention 
directed to the width of the guard. 

[3] 2. Although, according to the évidence, this bridge was unusu- 
ally low, and maintained, not by the défendant, but by the city of Law- 
rence, this did not entitle the défendant to the requested instructions 
that the railroad could not be held négligent with respect to its height. 
If the passage beneath it was not reasonably safe under ail the cir- 
cumstances, the railroad might still be négligent in continuing to per- 
mit the passage of trains beneath it while in such condition. 

As to the remaining instructions refused, the assignments of error 
are either disposed of by what bas been said, or the instructions re- 
quested were given in substance to the extent that the défendant had 
the right to require them at ail. Two of the requests for instructions re- 
lated to the question of assumption of risk. We find no error in the 
instructions given upon this point. 

The judgment of the District Court is affirmed, with interest, and 
the défendant in error recovers his costs on appeal. 
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WESTERN UNION TELEGRAPH CO. OF ILLINOIS et al. v. LOUISVILLE 

& N. K. CO. 

(Circuit Court of Appeals, Seventh Circuit October 26, 1914.) 

No. 2117. 

CouETs (§ 508*) — Fedekal Cotjets — Injunction — Obdee ob Deceee of State 

COUBT. 

A telegraph company having Instituted proceedings to condemn a right 
of way for its telegrapli Une along défendant rallroad company's right of 
way, the latter company instituted a suit in the fédéral court to restrain 
tlie telegraph company from prosecuting its condemnation proceedings in 
the State court and from entertng on the right of way. A preliminary in- 
junction having been granted, the condemnation proceedings were re- 
moved to the fédéral court, and later, on review, were remanded to the 
State court, as Involving no right arising under the Constitution and laws 
of the United States, whereupon eomplalnant moved to dissolve the pre- 
liminary injunction. Held that, while such injunction was not directly 
against the proceeding in the state court, it was nevertheless an order re- 
straining the telegraph company from entering on the rallroad right of 
way in accordance with any judgment or writ of the state court, and was 
therefore violative of Judlcial Code (Act March 3, 1911, c. 231) § 265, 36 
Stat. 1162 (Oomp. St. 1913, § 1242), providing that injunction shall not be 
granted by any court to stay proceedings in a state court, except where 
such injunction is authorized by any law relating to proceedings in bank- 
ruptcy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. O. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

Appeal from the District Court of the United States for the East- 
ern District ôf Illinois. 

Suit by the Louisville & Nashville Railroad Company against the 
Western Union Telegraph Company of Illinois, the Western Union 
Telegraph Company, and the Southeast & St. Louis Railway Com- 
pany. From an order denying a motion to vacate an injunction for- 
bidding défendants to enter on complainant's right of way to construct 
a telegraph Une, they appeal. Reversed, with directions to dissolve. 

Percy B. Eckhart, of Chicago, 111., for appellants. 
J. M. Hamill, of Belleville, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. On February 3, 1912, the appellant. West- 
ern Union Telegraph Company of Illinois, filed in the county court 
of Sf. Clair coynty, 111., its pétition to condemn a right of way for 
a telegraph line upon and along the railroad right of way of the ap- 
pellee across the state of Illinois, under an Illinois statute which pro- 
fesses to authorize such condemnation proceedings. A few weeks 
thereafter appellee began the présent suit to enjoin appellants from 
prosecuting the condemnation proceeding in the state court and from 
entering upon the railroad right of way. In April, 1912, a prelim- 
inary injunction was issued forbidding appellants to enter upon the 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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right of way. This injunctional order is set out in full in Western 
Union Telegraph Co. v. Louisville & N. R. Co., 201 Fed. 919, 120 
C. C. A. 257, which was an appeal from the injunctional order. 'In 
that case we affirmed the decree awarding a preliminary injunction 
on two grounds: First, inasmuch as the condemnation proceeding, 
before an appeal was taken from the injunctional order, had been 
removed into the fédéral District Court where this injunction suit was 
pending, the question of the legality of an injunctional order which 
restrained proceedings in a state court had become moot; second, in- 
asmuch as ail of the matters were pending in the fédéral District Court, 
there was no abuse of discrétion in postponing the condemnation pro- 
ceeding. 

In the condemnation proceeding the trial in the District Court re- 
sulted in a judgment adverse to the petitioner. On review of the 
condemnation proceeding on writ of error we reversed the judgment 
with the direction to the District Court to remand the cause to the 
state court. This ruling was placed on the ground that the pétition 
for condemnation was based wholly upon a right asserted under a 
state statute, and involved no right arisîng under the Constitution or 
laws of the United States. Western Union Telegraph Co. of Illinois 
V. Southeast & St. L. Ry. Co. et al., 208 Fed. 266, 125 C. C. A. 466. 

After the condemnation case was reinstated in the state tribunal, 
appellant, on that indisputable fact, based a motion that the injunc- 
tional order be dissolved. From a déniai of this motion the présent 
appeal is prosecuted. So the question which was moot when formerly 
presented has now become vital. 

Section 265 of the Judicial Code (old section 720 of the Revised 
Statutes) provides that: 

"The wrlt of Injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
such injunction may be authorized by any law relating to proceedings in 
bankruptcy." 

When direct attempts hâve been made to stay proceedings in a state 
court, the clear prohibition of the statute has always been upheld. 
Haines v. Carpenter, 91 U. S. 254, 23 L. Ed. 345 ; Dial v. Reynolds, 
96 U. S. 340, 24 L. Ed. 644 ; Mutual Reserve Fund Life Association 
v. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987. 

In the présent injunctional order, however, the prohibition is not 
directly against the proceeding in the state court. By référence to the 
decree set out in 201 Fédéral Reporter it will be observed that the 
District Court recognized that it was "prohibited by law from grant- 
ing the writ of injunction to stay proceedings in a state court." But 
appellant is enjoined from entering upon any part of the railroad right 
of way. Inasmuch as no averments in the bill and no proofs in the 
case show any threat on the part of appellant to enter upon the rail- 
road right of way, except under and in pursuance of the judgment 
of condemnation which might be obtained in the proceeding in the 
state court, the injunctional order now on review must necessarily be 
interpreted as prohibiting appellant from entering upon the railroad 
right of way in accordance with any judgment or writ of the state 
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court. While appellant is not violating the injunction by prosecuting 
its case in the state court, it would be liable to contempt proceedings 
the moment it undertook to take the benefits of the judgment and 
writ of the state court. And under the authorities, which we deem 
it unnecessary to review, this effect is a substantial stay of the pro- 
ceeding in the state court, and is therefore within the prohibition of 
section 265 of the Judicial Code. Peck v. JennesB, 7 How. 612, 12 L. 
Ed. 841; Watson v. Jones, 13 Wall. 679, 719, 20 h. Ed. 666; Rens- 
selaer & S. R. Co. v. Bennington & R. R. Co. (C. C.) 18 Fed. 617; 
Dillon V. Kansas City S. B. Ry. Co. (C. C.) 43 Fed. 109, 112; Amer- 
ican Ass'n V. Hurst, 59 Fed. 1, 7 C. C. A. 598; Louisville Trust Co. 
V. City of Cincinnati (C. C.) 73 Fed. 716; Leathe v. Thomas, 97 Fed. 
136, 38 C. C. A. 75 ; Copeland v. Bruning, 127 Fed. 550, 63 C. C. 
A. 435 ; Missouri, K. & T. Ry. Co. v. Chappell (D. C.) 206 Fed. 688. 
The decree is reversed, with the direction to dissolve the injunction. 



VAUGHAN V. MAGEB. 

(Circuit Court of Appeals, Thlrd Circuit. December 31, 1914.) 

No. 1846. 

Tbial (§§ 115, 133*) — ^MiscoNDUCT of Counsel — Amourt Sued fob — Disolo- 

STJEE TO JUBY. 

The rullng of the state courts that whereon a court in its charge, or 
counsel In addresslng a jury, hâve brought to a jury's notice that a plain- 
tiff claimed a flxed sum, it will be adjudged a mlstrial, restated as ap- 
plicable to the fédéral courts in the Third circuit. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 279-283, 295, 298, 
316 ; Dec. Dig. §§ 115, 133.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by Mary Magee against Ira Vaughan. From a judg- 
ment for plaintiiï, défendant brings error. Reversed. 

For opinion of District Court denying motion for new trial, see 212 
Fed. 278. 

Ruby R. Vale, of Philadelphia, Pa., for plaintifï in error. 
John W. Brock, Jr., of Philadelphia, Pa., and John C. Robinson, of 
New York City, for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Miss Mary 
Magee, the plaintiff, a citizen of New York, brought suit against Ira 
Vaughan, a citizen of Pennsylvania, to recover damages for injuries 
sustained by her through bis alleged négligence. Such alleged négli- 
gence consisted in an automobile, for which it was contended Vaughan 
was responsible, striking a carriage in which Miss Magee was riding. 
The jury found a verdict for the plaintifif, and, judgment having been 
entered for the damages found, défendant sued out this writ. 

•For other oases see same topio & i numbbb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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After careful considération of the case, we are of opinion there was 
a mistrial below, and the judgment must be reversed. We regret this 
controversy could not hâve ended with this trial ; but the question hère 
involved reaches beyond the présent case and parties, and affecta the 
proper trial of that large and growing number of cases for personal 
injuries now finding their way to fédéral courts. 

In the ordinary suit on a bond, note, contract, or account, the amount 
in suit can be stated, goes in évidence, and affords the jury a money 
basis on which the rights of the parties can be determined. In dam- 
age cases there is no fixed sum in controversy. The amount of dam- 
ages a party recovers is ascertained by the jury from évidence regular- 
ly offered and admitted by the court of such pertinent facts as will 
enable the jury to itself fix the money value of the in jury sustained. 
While among those facts may, at times, be certain definite amounts in 
the way of médical, surgical, and nursing expenses, and other items 
capable of exact fixation, yet, when it comes to determining the amount 
of the damages to be awarded, this is the province of the jury alone, 
and of a jury uninfluenced by the figures or estimâtes of any other 
person as to the amount thereof. The law, therefore, permits no esti- 
mate to be given by either party to the jury, even under oath, of the 
money amount of such damages, and to get the same character of es- 
timâtes before a jury by indirect methods is a reprehensible practice. 

Whatever may be the practice in other jurisdictions, the courts of 
Pennsylvania hâve been stern and unyielding in that regard. Where- 
ever a court, in its charge, or counsel, in addressing a jury, hâve 
brought to a jury's notice that a plaintiff claimed a fixed sum for dam- 
ages, it has been adjudged a mistrial. Carothers v. Pittsburgh Rail- 
ways Co., 229 Pa. 560, 79 Atl. 134; Reese v. Hershey, 163 Pa. 253, 30 
Atl. 907, 43 Am. St. Rep. 795 ; Quinn v. Phila. Rapid Transit Co., 224 
Pa. 162, 73 Atl. 319; Dougherty v. Pittsburgh Railways Co., 213 Pa. 
346, 62 Atl. 926; Hollinger v. York Railway Co., 225 Pa. 419, 74 
Atl. 344, 17 Ann. Cas. 571. The bar of the state has loyally supported 
this view, and this seems a fitting case for this court to emphasize 
and restate, as applicable to the fédéral courts of this circuit, the rul- 
ing of those cases. 

Without detailing the facts in the présent case, it suffices to say 
plaintifï's counsel, while cross-examining défendant, called express 
attention to the fact of the sum of money claimed in the plaintiff's 
statement — a sum, we may add, much in excess of any damage shown 
by the proofs to hâve been sustained. Thereupon the def endant's coun- 
sel asked that a juror be withdrawn and the case continued. The court 
ruled out the objectionable référence, but refused to continue the case, 
which refusai was duly excepted to. Thereupon plaintiff's counsel re- 
peated the objectionable statement. It is due to the counsel, who was 
not a member of the Pennsylvania bar, to hère note his statement that 
he did not know of the Pennsylvania rule, that he did not at once grasp 
the significance of the court's ruling, and that he had no intention of 
violating such ruling by repèating the objectionable statement. It is 
also due the court to say that the trial judge in his charge earnestly 
sought to hâve the jury disregard the statement. 
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We will not enter into a spéculative analysis of what effect the state- 
ment and its répétition to the jury had.' It suffices to say the jury im- 
properly had before it substantial statements of matters which were not 
only not in évidence, but which on no principle of law could hâve been 
admitted in évidence. The possibility of the verdicts of juries being 
based on that which is not évidence goes to the very foundation of that 
fair and impartial trial for which courts exist. Whether the objec- 
tîbnable statements did or did not influence the jury in this particular 
case is not the test, for this court cannot permit any such practice to 
obtain even a foothold in this circuit. If enforcement of this rule 
nécessitâtes retrial, such resuit can be avoided by the observance by 
counsel, when practicing in the courts of Pennsylvania, whether fédéral 
or State, of this wholesome practice, which has long obtained in this 
commonwealth. 

The judgment below is reversed, and the case remanded for retrial. 



THE FBED H. RICHARDS. 
(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 57. 

TOWAGE (§ 15*) — StEANDING dp ToW — LiABILITT OF TUO. 

Evidence considered, and held insufficient to establlsh the clalm that 
the strandlng of the last one of three barges in a 3,40Û-foot tow on a 
shoal to the leeward of the South Channel in entering Boston Harbor In 
a high wind was due to the fault of the tug in navigating negllgently be- 
fore entering the channel. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §g 30-38 ; Dec. Dig. 
8 15.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

D. R. Englar, of New York City, for appellants. 

E. E. Blodgett, of Boston, Mass., for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 3, 1913, the tug Richards set out 
from New York, bound for Boston, with a tandem tow; of three barg- 
es, Luzon, Rockland Co. No. 1, and Whitman, in the order named. At 
8:30 p. m. of the 6th she passed the light on the Graves Shoal off 
Boston Harbor, the wind blowing a gale from west-northwest, and 
shaped her course to enter by the channel called on the chart South 
Channel and by the witnesses Broad Sound Channel. It is nearly a 
quarter of a mile wide, runs about northeast and southwest and is de- 
fined by red buoys on the western and black buoys on the eastern side, 
which are lighted at night, mid-channel being indicated by the Lovell 
Island range lights. 

The total length of the tug and tow was about 3,400 feet. At about 
10:15 p. m., while going up the South Channel, the barge Whitman 

•For other cases see same toplc & i numb^ib in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fetched up on a shoal called the Devil's Back, which lies to the east- 
ward of and close to the channel, and nearly midway between two 
black buoys, which are about a mile apart. Ône of the Whitman's 
hawsers parted and the other pulled out the towing bitt. The tug 
proceeded with the balance of the tow to the quarantine ground, and 
then returned, taking off the crew of the Whitman, which with her 
cargo became a total loss. The owner of the cargo filed this libel 
against the tug. 

The charge of négligence chiefly relied on, and the only one we 
need consider, is that the tug navigated negligently before entering 
South Channel. To enter properly it was necessary for her, after 
rounding the Graves Shoal, to swing about eight points from north- 
west to Southwest. The libelant's experts say, what is manifestly true, 
that to do so with se long a tow in a gale from west-northwest it would 
be necessary, notwithstanding that the last of the flood tide helped the 
tow to stand up against the wind, for the tug to hold her course to the 
northward and westward past the line of the Lovell Island ranges be- 
fore turning southward for the South Channel, so as to allow for the 
drift of the tow to leeward. It is argued that a failure to do this 
brought the tow broadside across the channel and so stranded the 
Whitman. 

Captain Miller of the tug marked the course he followed on the 
chart, and if his diagram be taken literally the disaster is quite consist- 
ent with this theory of négligence. The difficulty of adopting it is that, 
as the tow was making but 2 to 2j4 knots an hour, the lights of the 
barges would hâve shown to ail concerned the dangerous drift to lee- 
ward for nearly an hour before the stranding, yet no one noticed it. 
The évidence for the tug is that she kept well to the windward of the 
Lovell Island range next to the line of the buoys on the starboard and 
westward side of the channel, ail the barges keeping to the windward 
of the buoys on the port side. Indeed, Captain Loux of the Whitman 
admits that he entered South Channel to the windward of the first 
black buoy, and passed to windward of the second, and that, although 
a little to the leeward of the range, he apprehended no danger what- 
ever before the barge fetched up. We think this inconsistent with the 
libelant's theory of a great drift to leeward before entering South 
Channel. What happened is consistent with a sheer caused by bad 
steering, or by a sudden gust of wind, or by the tug's changing her 
course to starboard to enter the President's Channel. The captain 
of the barge attributed the accident to the latter cause. But neither of 
thèse causes would dépend upon any négligence of the tug in making 
the turn into the South Channel. 

Judge Mayer, in the court below, thought ail the witnesses to be 
honest and intelligent. In this situation, although no confident conclu- 
sion can be reached on the testimony, we think there is quite enough 
to sustain his finding that there is no sufficient proof of négligence 
upon the part of the tug. 

The decree is affirmed. 
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THÉ COLTJMBIA. 

(Clrctilt Court of Appeals, TMrd Circuit. November 10, 1914.) 

No. 1874. 

SHIPPINQ (§ 166*) — LlABILITY roB INJUBX TO PaSSENGBB — ^NEGLIGENCE OF 

Meubeb of Cbew. 

A finding by the trial court that an Injury to libelant, while a passenger 
on respondent steamboat, was caused by the négligence of a deck hand, 
In drawing a hawser across her foot and causing her to fall, wblle, in 
obédience to bis orders, she was, wlth other passengers, passing into the 
cabln' from the deck, where they had been rightf ully sltting, held sup- 
ported by the évidence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 538-552 ; Dec. 
Dig. § 166.*] 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in admiralty by Mary E. Fries against the steamboat Columbia ; 
the Delaware River Transportation Company, owner, Decree for 
libelant, and the owner appeals. Affirmed. 

Gill & Linn, of Philadelphia, Pa., for appellant. 

Andrew B. McGinnis, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Mary E. Fries, 
who had been injured while a passenger on the excursion steamer Co- 
lumbia, filed a libel against that vessel, charging that such injury was 
caused by the négligence of certain of the vessel's crew. The libel 
alleged that, while the vessel was nearing a landing: 

"Certain deck hands, servants, agents, and employés of sald steamboat 
Columbia, called to the libelant and a number of other passengers, who were 
lawfully sitting on chairs belonging to said steamboat outside of the cabin on 
the main deck of said steamboat, in a place where she was entitled to be, 
to move inslde the cabin of said steamboat ; that thereupon the libelant arose, 
and while moving toward the cabin door, and before she had an opportunlty 
to get safely wlthln the cabin, one of the aforesaid deck hands suddenly 
and vlolently puUed a hawser, whlch was lying upon the deck of said vessel, 
across the foot of the libelant, throwing her wlth great force and violence 
to the deck, and causing her to sufCer a fracture and break of the thigh 
bone of her rlght leg, and severely injuring her about the body and also 
injuring her internally." 

The answer admits libelant was lawfully sitting where she alleged, 
and that she was directed to move from there and go into the cabin, 
but denied : 

"That any of its deck hands suddenly or vlolently, or otherwise, pulled 
a hawser which was lylng on the deck of the vessel and across the foot of 
the libelant, throwing her with great force and violence to the deck, and 
causing her to sufCer a fracture and break of the thigh bone of her right 
leg, or severely injuring her about the body, and also injuring her internally. 
It is informed and believes that from some cause to it unknown, but not 
connected wlth any act, matter, or thing done by its employés, or for whicb 

•For other cases see same topio & S numbbr tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said shlp was responsible, the llbelant stumbled and fell, thereby causing 
such Injury as she may hâve suffered, whatever the same may be." 

It will thus be seen the issue between the parties was one of fact. 
On that issue proofs were taken by both sides, and after hearing the 
trial judge filed an opinion wherein the évidence was discussed at 
length and wherein it was held: 

"The conclusion from the évidence is that the libelant, through the per- 
mission of the respondent's employés, was prier to the accident in a position 
upon the deck vehere she had a right to be, that her injuries were caused 
by the négligence of the deck hand of the respondent in puUing the rope 
while the libelant was with due care proceeding under his orders from the 
deck to the cabin, a,nd that tliere was no clrcumstance to establish con- 
tributory négligence on the part of the libelant." 

In his opinion the judge fully discussed the évidence, the manner in 
which the injury to the libelant happened, the nature of her injury, 
And the conséquent damage. From a decree awarding her damages 
for the injury sustained this appeal was taken. 

It will thus be seen no question of law is hère irivolved, and our 
province is simply to re-examine the questions of fact at issue. This 
we hâve done, and we concur in the conclusion reached. By adopting 
the opinion below as expressive of our own, we avoid a needless répé- 
tition of facts. 

The decree is therefore affirmed, with costs hère and below. 



WARNER BROS. CO. v. WIENER. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 271. 

Tbade-Maeks and Tbade-Names (| 59*) — Infbingement — Use of Subname as 
Tbade-Maek. 

Where a registered trade-mark consists of a surname, under Act Feb. 
20, 1905, c. 592, § 5, 33 Stat. 725, as amended by Act Feb. 18, 1911, c. 113, 
3Ç Stat 918 (Comp. St 1913, § 9490), it is to be treated as an arbitrary 
Word, and is protected, not only against literal, but against colorable, 
imitations ; and under such rule the word "Wiener," used alone to deslg- 
nate a corset, although it is the surname of the person using it, is an in- 
fringement of the trade-mark "Warner." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 101, 102 ; Dec. Dlg. § 59.* 

Eight to use one's own name as trade-mark or trade-name, see notes to 
R. W. Rogers Go. v. Wm. Rogers Mfg. Ca, 17 C. C. A. 579 ; Kathreiner's 
Malz Kaffie Fab. v. Pastor Kneipp Med. Co., 27 O. C. A. 357 ; Borden Ice 
Cream Co. v. Borden's Condensed Milk Co., 121 C. C. A. 205.] 

On rehearing. 

For former opinion, see 214 Fed. 30, 130 C. C. A. 424. 
Seabury C. Mastick. of New York City (Henry J. Lucke, of New 
York City, oî counsel), for appellant. 
E efore LACOMBE, COXE, and WARP, Circuit Judges. 

*For otber caaes see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & B«p'r Indexes 
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WARD, Circuit Judge. Since our décision affirming the order in 
this case the Suprême Court has handed down an opinion in the case 
of Thaddeus Davids Co. v. Davids Manufacturing Co., 233 U. S. 461, 
34 Sup. Ct. 648, 58 L. Ed. 1046. A majority of the court understand 
it to hold that the trade-mark granted in a surname under the fourth 
proviso of section 5 of the Trade-Mark Act of 1905 is in the name 
itself, irrespective of the way in which it is printed or displayed. The 
name in such a case is to be treated as if it were an arbitrary word, 
and is to be protected, not only against literal, but against colorable, 
imitation. So regarded, the word "Wiener," standing alone, is, in our 
opinion a colorable imitation of the word "Warner," and the défend- 
ant must be enjoined, although it is his own surname, from using it 
in the corset business alone, or in any manner amounting to a color- 
able imitation of the word "Warner." 

Order modified. 



THE TRANSFER NO. 21. 
(Circuit Court of Appeals, Second Circuit November 13, 1914.) 

No. 147. 

ADMIEALTT (§ 103*) — ApPEAL — APPEALABLE ORDEBS — "FlNAL DECISION." 

An order entered in a proceeding for limitation of liability, denying a 
motion to dismiss the pétition and vacate an order restrainlng the prose- 
cution of actions In a state court, is not a "final décision," and Is not ap- 
pealable. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 712-719 ; Dec. 
Dig. § 103.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Décision. 

Appealable orders and decrees In admiralty, see note to In re Oceanic 
Steam Navigation Co., 124 C. O. A. 348.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the pétition of the New York, New Haven & Hart- 
ford Railroad Company, as owner of the steam tug Transfer No. 21, 
for limitation, of liability. Otto Schmuck and others, damage claim- 
ants, appeal from an order denying a motion to dismiss the proceed- 
ings. On motion to dismiss appeal. Motion granted. 

Charles M. Sheafe, Jr., of New York City (James T. Kilbreth, of 
New York City, of counsel), for petitioner. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

_ PER CURIAM. The order of the District Court does not finally 
dispose of the claimant's rights, as its contentions can be asserted on 
appeal from the final decree, and therefore is not such a final décision 
as to be appealable. Section 129 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1134 [Comp. St 1913, § 1121]) applies only to 
equity proceedings and shows that the granting or ref using of an 

•For other cases see same toplc & i itombbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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interlocutory injunction is not a final décision, because it required 
the statute to make such orders appealable. Most of the claimant's 
reasoning would apply to an order remanding or refusing to remand 
a cause to the state court because of the citizenship of the parties, but 
a writ of error cannot be taken to either order. Chicago & St. Paul 
R. R. Co. V. Roberts, 141 U. S. 693, 12 Sup. Ct. 123, 35 L. Ed. 905; 
Bender v. Penna. Co., 148 U. S. 502, 13 Sup. Ct 640, yj L. Ed. 537. 
Motion granted. 



WALKER V. GILES et aL 
(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 56. 

1. Patents (§ 328*) — Validitt and Infbingement — Icb Cbeam Disher. 

The Olmstead patent, No. 819,3T3, for an ice cream disher, discloses In- 
vention and is valid ; also construed, and ft-eid inf ringed. 

2. Appeal and Bebok (§ 671*) — Review — Discketionaby Obdbrs. 

A discretionary order cannot tie reviewed, unless the record contains 
the évidence on which it was based. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dlg. §§ 2867- 
2872; Dec. Dig. § 671.*] 

Appeal f rom the District Court of the United States for the North- 
ern District of New York. 

Thîs cause cornes hère upon appeal from a decree of the District 
Court, Northern District of New York, holding that défendant had 
infringed United States patent No. 819,373, issued May 1, 1906, to 
Albert P. Olmstead, for an ice cream disher. Judge Ray's opinion 
very fully discusses the questions raised in the cause. It is reported 
in 207 Fed. 825. 

F. Gerlach, of Chicago, 111., for appellants. 

F. C. Gurtis, of Troy, N. Y., and J. H. Griffin, of New York City, 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [ 1 ] The main point raised in the case 
is as to the construction to be given to the first claim, which is the 
only one involved. It reads as follows: 

"A dipper for plastic material comprising in combination a handle and 
bowl provided with a hub-bearing at the inner end of, and open to, the bowl ; 
a toothed scraper-hub rotatively mounted in said hub-bearing and insertible 
and removable through the bowl, said hub having a peripheral flange over- 
hanglng on the inner side 'the teeth thereon ; a seraper flxed upon said hub ; 
and a hand lever mounted upon the handle and having a gear-raclï engageable 
with the teeth on the hub on the outer side of said overhanging flange." 

The contention is that this should be so narrowly construed as to 
do away with ail équivalents and confine it to the précise combination 
of parts set forth in the claim. 

•For other cases see eame topic £ § numbeb in Dec. &. Am. Dlgs. 1907 to date, &■ Rep'r Indexea 
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The défendants, as we think, attach too much importance to an 
amendment of this daim made while the application was pending in 
the Patent Office. 

The spécification, which was at no time amended, after describing 
the hub with its gear-teeth and the intermeshing gear-teeth on the rack 
at the end of the lever, states that: 

"The hub is formed with a perlpheral âange, overhanging the gear-teeth 
thereon (that is, on the hub) and adapted in the normal position of the lever 
to overhang the teeth on the gear-rack (of the lever) whereby said gear-rack 
serves as a means for locking the hub within Its bearing as well as a means 
for rotating said hub and seraper." 

The original application contained four claims, of which No. 2 (now 
No. 1 of the issued patent) read.as foUows: 

"A dipper for plastic material comprising in combination a handle and bowl 
provlded with a hub-bearing at the inner end of the bowl; a toothed scraper- 
hub rotatively mounted in said hub-bearing, said hub havlng a perlpheral 
flange overhanging the teeth thereon ; a seraper flxed upon said hub ; and 
a hand lever mounted upon the handle and havlng a gear-rack engageable 
with the teeth on the hub beneath said overhanging flange." 

The Patent Office rejected claim 1 (with which we need not con- 
cern ourselves) on prior art. As to claim 2, supra, its only criticism 
was "the utility of the flange is not made apparent as the matter is 
stated," and rejected that also. It was manifest from the spécifica- 
tions just what was the utility of the flange, viz., by co-operating with 
the teeth on the gear-rack to lock the hub within its bearing. The 
incorporation of that simple statement of function would presumably 
hâve met the criticism; but the applicant recast his claim, so as to 
read as it now stands in the patent. 

This was merely a statement of what his original spécification show- 
ed — a flange on the hub supported by the teeth of the gear-rack so 
as to lock the hub in place. No prior art was cited against his device, 
and he avoided no prior art by the change he made. There was no 
estoppel created. The situation is the same as if his original applica- 
tion had consisted of the unchanged spécification and the claim in its 
présent phraseology. 

There is nothing in the record to show that applicant amended this 
claim in order to avoid an interférence with the later application of 
Nielsen, or even that he knew Nielsen had an application pending or 
what it contained. 

The only change of organization which défendant has made is the 
placing of the flange, which acts to hold the hub in place, on the gear- 
rack, instead of on the hub. In the one case the flange rests on the 
teeth of the gear-rack ; in the other, the teeth of the hub rest on the 
flange. This is a mère reversai of parts, and 'under well-settled ,prin- 
ciples will not avoid infrigement. 

[2] It may be that the order denying the motion to amend the an- 
swer by alleging champerty is brought hère by appeal from the final 
decree which was subsequently entered ; but we certainly cannot in- 
vestigate the propriety cf. Judge Ray's décision in that regard, which 
was largely discretionary, without having in the record the testimony 
and documents on which he based his décision — and they are not hère 
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Moreover, as to the merits of such défense, it is sufîficient to refer to 
Matter of Clark, 184 N. Y. 227, 77 N. E. 1. 

In ail other points in the case we concuT with the District Judge. 

Decree affirmed, with costs. 



GENERAL ELECTRIC CO. T. INDEPENDENT ELECTRICAL SUPPLT CO. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 69. 

Patents (§ 328*) — Validitt and Infbingement — Electbic Lamp Socket. 

The Sargent patent, No. 665,582, for an electric lamp socket, was not 
auticipated and discloscs patentable Invention; also helA infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal by défendant below from a decree of the District Court for 
the Southern District of New York holding valid and infringed claims 
J., 11, and 15 of United States letters patent No. 665,582, for certain 
new and useful improvements in lamp sockets, granted to Howard R. 
Sargent, of Schenectady, N. Y., assignor to the General Electric Com- 
pany, on January 8, 1901. 

Robert B. Killgore, of New York City, and David P. Wolhaupter, of 
Washington, D. C., for appellant. 

Samuel Owen Edmonds, of New York City, for appellee. 

Before WARD and ROGERS, Circuit Judges, and VEEDER, Dis- 
trict Judge. 

VEEDER, District Judge. The patent in suit was before this court 
last term on the complaint of the présent complainant against the 
American Brass & Copper Company (214 Fed. 380, 131 C. C. A. 282), 
where the claims then and now in issue are set forth. The same claims 
were sustained by Judge Cross in the District of New Jersey (190 Fed. 
34), and on appeal (191 Fed. 168, 111 C. C. A. 646), in an action against 
the E. H. Freeman Electric Company, also the makers of the article 
complained of in the présent suit. 

The patent relates to the insulation of the cap of an electric lamp 
socket to prevent the electric current from flowing through the metal- 
lic cap. This is commonly effected by interposing insulating material 
in the cap of the shell. The difficulty lies in securing the insulating 
lining in position, owing to the fact that ordinary securing means 
would pass through the cap and lining and thus defeat the very object 
for which the lining is interposed. The patent in suit aims to over- 
come this difficulty by the combination, with a cap having interior re- 
taining means or projections, of a yieldable insulating lining which 
can be forced or sprung or fitted over such retaining means or pro- 
jections and held thereby. In the former action this court held that 
the patent was valid, but that the claims in issue were not infringed 

•For other cases see same toplc & § numbbe in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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by a cap having exterior retaining means or projections. In thîs ac- 
tion the défendant again questions the validity of the patent in suit, 
upon additional proof of the prior art, and also dénies infringement. 

With respect to patentable invention, the new facts submitted do 
not affect the conclusion heretofore reached. In the Bergmann patent, 
No. 484,580, the métal screws employed as the retaining means pass 
through a flat metallic cap into the interior of the socket, thereby fur- 
nishing a ready path of conductivity for the current to the metallic cap 
in the event of a short circuit within the socket. The Taylor British 
patent of 1897, upon which the défendant mainly relies, shows a con- 
struction quite diflferent from that of the patent in suit. It is not con- 
cerned with the insulation of small, compact lamp sockets, but of large 
electrical devices, such as enclosures of electrical switches. While the 
patent states the insulation to be "of 'vitreous' or other non-electricity- 
conducting material," the material particularly described is vitreous ; 
i. e., earthenware, porcelain, stoneware, or the like. The suggestion of 
the patent is that this porcelain lining be fitted within the interior of a 
metallic shell, and secured therein by rolling or turning the bottom 
edge of the shell over a beading on the porcelain. The difficulty in 
manufacturing such a structure is obvious. In the exhibit introduced 
as a commercial embodiment of the invention the porcelain block of 
insulation is many times the mass of the insulation shown in the patent, 
and fills up the space between socket and cap. If practicable at ail, the 
fragility of such rigid insulation would preclude its commercial use. 
The patent discloses no interior retaining means, no projections ex- 
tending in the interior of the cap. And the métal of the enveloping 
shell is led into the cap at the very point where the wires enter, with 
conséquent danger of contact. 

The proof of infringement is equally plain. In the socket com- 
plained of in the Freeman Case the cap was first provided with the 
interior retaining means by punching in the projections from the out- 
side, and then the lining was sprung past such projections. In the de- 
fendant's socket hère involved the lining is first positioned within the 
cap, and the projections punched afterward. The différence is one of 
method or shop practice, not of structure. The éléments of the claims 
in suit are unmistakably présent in the defendant's présent structure 
after the insulating lining is secured in place. They are not ail présent 
before the lining is in place, because the défendant does not punch the 
projections until after the lining has been inserted. The séquence of 
opérations is, however, unimportant, in view of the fact that the claims 
are drawn, not upon a method of production, but upon the article pro- 
duced. We agrée with Judge Hough in his conclusion that the defend- 
ant's socket — 

"has 'interior retaining means'; a 'yieldable lining'; the lining can still be 
'forced over the retaining means,' though it is no longer désirable to do so, 
except when repairlng; his projections still hold the lining within the cap, 
and while it Is désirable in his last model that the interior projection shouid 
reglster with the Indentation of the lining, It is not necessary.". 

The decree is affirmed. 
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TEANKKL v. LBVIN. 

(Circuit Court of Appeals, Second Circuit. November 10, 1914.) 

No. 60. 

Patents (§ 328*) — Infbingembnt — Gabment Form. 

The Frankel patent, No. 886,490, for a garment form, hélA not inf rlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

O. Ellery Edwards, Jr., and Benedict S. Wise, both of New York 
City, for appellant. 

F. Warren Wright and Maurice Block, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The validity of the patent is not disputed, the 
only question debated being that of infringement. The Frankel patent 
in suit is for a dress shield which is supported by an adjustable set 
screw on a rod. The défendant has a shield portion but it is not ad- 
justed by a set screw. It is held in place by elastic bands attached to 
the bust portion by means of a plate above the waist Une. The elastic 
bands pull up and hold in position the shield portion. Défendant has 
a rod, but its only function is to support the form. The idea of holding 
the shield in place so as to display the garment to advantage was not 
boardly new with either of the parties. Shields made of résilient mate- 
rial were used long before the shields in question. The material was 
tucked up into the hoUow space above the waist Une and the girdle was 
moved up to hold it in position, producing the same effect upon the 
eye of the beholder as the devices of the complainant and défendant. 
If there be any advantage in the set screw arrangement the complain- 
ant is entitled to it, but we do not think he is entitled to ail équivalent 
means; for such a ruling, while it would hold the défendant as an in- 
fringer, would invalidate the patent by reason of the présence of the 
résilient girdle in the prior art. If the defendant's device infringes, 
the girdle anticipâtes. The claims, in view of the prior art, must hâve 
a narrow construction. An élément of both claims is a "shield con- 
forming to the outline of the body portion and adjustable on said sup- 
port." This the défendant does not hâve; his adjustment is not on the 
support and his elastic bands would pe'rform their function if the sup- 
port were entirely removed. 

The decree is affirmed with costs. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 F.— 41 



642 218 FEDERAL REPORTER 



TRUSTEES OF MASONIC HALL ANB ASYLUM FTJND V. FOUNTAIJS 
ELECTRICAL FLOOR BOX CORPORATION. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 46. 

L Patents (§ 276*) — Actions foe Infbingkment — Questions fob Jukt. 

In an action at law for Infringement of a patent, the questions of In- 
vention and infringement are in gênerai both questions of falçt, which 
may properly be submitted to the jury under proper instructions. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 240, 432-434; 
Dec. Dig. § 276.*] 

2. Patents (§§ 274, 276*) — Validity and Infringement — Floob Box tob 
Blectkio Conductobs. 

The verdict of a jury, findlng that the Krantz patent, No. 738,688, for a 
floor box for electrlc conductors, was not antlcipated, disclosed invention, 
and was valld and infringed, held rendered under proper instructions 
and sustalned by the évidence. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 240, 419-421, 432- 
434 ; Dec. Dig. |§ 274, 276.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

On writ of error to the District Court for the Southern District of 
New York to review a judgment for 75 cents and costs, entered in 
favor of the plaintiff for damages for the infringement of the third 
claim of letters patent No. 738,688, granted to Hubert Krantz, Sep- 
tember 8, 1903, for floor boxes for electric conductors. 

For opinion below, see 210 Fed. 169. 

Paul Goodrich, of New York City, and John H. Roney, of Pitts- 
burgh, Pa., for plaintiff in error. 

Samuel E. Darby and Fred Francis Weiss, both of New York City, 
for défendant in error. 

Bef ore LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] This was an action at law to recover 
damages for the infringement of a patent granted to Hubert Krantz 
for an improved floor box into which the main conductors of an elec- 
tric circuit enter from conduits and in which means are provided for 
attaching wires for the supply current for lamps, motors or the like. 
Two questions are presented: First, did the plaintifï's assigner 
(Krantz) make an invention? and second, does the défendant in- 
fringe? Thèse were both questions of fact. The défendant below 
moved that the court take thèse questions from the jury and instruct 
them to find for the défendant. We think the jury were entitled to 
pass upon thèse questions and it was entirely proper for the judge, if 
indeed it was nbt bis duty, to send them to the jury. The damages 
were only nominal and the verdict was, of course, based upon the facts 
hère in évidence. It does not prevent a différent resuit from being 
reached upon différent facts relating to invention and infringement 
The issue was a comparatively simple one. The questions of infringe- 

•For other cases see same toplo & i ntjmber lu Dec. & Am. Digs. 1907 to date. & Rec'r Indexes 
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ment and invention upon which the jury passed were carefully explain- 
ed to them by the trial judge upon proper instructions and their ver- 
dict was fully sustained by the proof. The construction of the claim 
by the court that it was not limited t6 a sleeve secured to the floor box 
in the précise method shown in the spécification and drawings was not 
open to criticism. 

[2] We hâve examined the supplemental brief submitted by the 
plaintiff in error but find nothing therein to induce us to change our 
opinion that the cause was properly tried. The Krantz patent No. 
726,945 was carefully considered by the trial judge in his charge to 
the jury and in his opinion on the motion to set aside the verdict. The 
question of abandonment was left to the jury upon instructions care- 
fully explaining the issue, and their verdict should not be disturbed, 
even if the question were properly presented by exception. 

We hâve not been able to discover any exception to the charge which 
présents the question now argued. The défense of abandonment was 
fully explained to the jury and the last words of the judge to the jury 
were : 

"Gentlemen, you wIU take this case, and If you flnd that this was Invention, 
and it was not antlcipated, and it was not ahandoned, and if you flnd that 
the defendant's structure hère infringes, and that the plaintiff Is entitled 
to damages, then you will flnd a verdict for 75 cents for the plaintiff." 

Nothing need be added to the opinion of the District Judge in deny- 
ing the motion for a new trial. 

The judgment is affirmed with costs. 



EEED T. CEOPP CONCRETE MACHINERT CO. et aL 

(District Court, N. D. Illinois, E. D. November 25, 1914. On Application lor 
Rehearing, February 8, 1915.) 

No. 30742. 

Patents (§ 328*) — Infkingement — Concrète Mixeb. 

The Reed patent, No. 981,111, for parts of a concrète mixer, held not 
infringed by the device of a patent for which an earller application was 
made. 

In Equity. Suit by Matthew Howard Reed against the Cropp Con- 
crète Machinery Company and Andrew J. Cropp. On final hearing. 
Decree for défendants. 

Charles M. Clarke, of Pittsburgh, Pa. (Percival H. Truman, of Chi- 
cago, m, of counsel), for plaintiff. 

Glenn S. Noble, of Chicago, 111., for défendants. 

SANBORN, District Judge. Infringement suit on patent No. 981,- 
111, issued to plaintiff January 10, 1911, applied for September 28, 
1908, covering part of a concrète mixer. 

The prominent feature of the patent is the so-called "low charge," 
enabling the raw material to be charged by a wheelbarrow into the low- 
er front portion of the drum over the edge of the narrow front annular 

•For other cases eee sarae topic & S numbbb in Dec. & Am. Dlga. 1907 to data, & Kep'r Indexes 
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fTaage into the front ends of the charging pockets. Thîs enables the 
wctricman to wheel the raw material up to the machine and dump it 
fliereinto, or into the charging chute leading inwardly to the front end 
of the machine, avoiding the necessity of high, steep incUned platf orms, 
or of supplemental skip hoists, or other old arrangements for lifting the 
material and depositing it in the machine. 

Two forms of the low-charge arrangement are illustrated and de- 
scribed in the patent, one utilizing an inner transverse head or disk set 
inwardly from the front end of the machine, having a plurality of per- 
ipheral openings and diagonally arranged blades extending forwardly 
and back therefrom, forming overlapping walls, contacting with the 
edges of the inner head, so that, as the drum rotâtes, the material will 
be automatically f ed into the interior mixing compartment by the for- 
wardly projecting diagonal blades, and also at the same time be pre- 
vented from returning to the front, by reason of the wiping or fending 
action of the rear blades. The other, a more simple construction, em- 
ploys a séries of diagonally arranged overlapping blades extending an- 
gularly backward from the front annular flange or head of the drum, 
forming a séries of pockets surrounding a central opening, and consti- 
tuting a continuons séries of walls spaced backwardly from the front 
centrally open head. Défendants do not use or sell the first f orm. 

The machine in each case is provided in its interior with additional 
mixing or lifting blades which operate to commingle and mix the ma- 
terial. It is also provided with discharge mechanism adapted to be 
opened and closed from time to time, to discharge portions of the 
mixed material. The claims declared on, and the feature of défend- 
ants' machines alleged to infringe the patent, relate only to the low- 
charge construction, embodying the diagonally arranged overlapping 
blades, and not to the discharge feature. 

The gist of both the Reed and Cropp constructions is the overlapping 
blades which carry the material into the mixing chamber. Mr. Reed 
testifies that the spécial feature of his invention is the low-charging 
arrangement, through the use of the overlapping blades and their con- 
nections, and that he finds the same construction in the cuts shown in 
défendants' catalogues. It is also testified by Mr. Cropp that what he 
invented was blades having their front portion of substantially the same 
width as the disk, and their back portions widened, and that claim 9 in 
the Cropp patent contains the whole secret of his invention. That claim 
f oUows : 

"9. The rotary mixing réceptacle having at its receiving end a charging de- 
vice consisting of a centrally apertured disk secured to the réceptacle, and a 
séries of blades extended at their outer ends from the disk inwardly and 
diagonally with respect to the réceptacle for a short distance from the disk 
for the purpose of directlng the material into the réceptacle, said blades hav- 
ing their portions adjacent to the disk of substantially the same width as 
said disk from the opening therein to its periphery and their inner portions 
widened." 

Cropp applied for his patent August 8, 1908, and Reed for his Sep- 
tember 28, 1908^ An earlier application was that of Morton F. San- 
born, and ail three were thrown into interférence in respect to a single 
claim. Cropp disclaimed, and Reed bought out Sanborn, whereupou 
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Reed was adjudged the first inventer, and the interférence daim was 
awarded to him as claim No. 1. Patents were issued to ail three of 
the parties to the interférence. In the Reed and Cropp patents tlSe 
claims relating to the low-charging feature are quite similar. This is 
apparent from a comparison of Reed's claim 7 and Cropp's claim 15, 
which follow: 

Reed claim 7: "A concrète mixer consisting of a rotable drum liavlng 
means therein to agltate and mix the material and a front annular Inwardly 
extending retalning flange, a continuons séries of eircularly arranged charg- 
ing pockets extending backwardly from said retaining flange having inlets 
opening toward the axis of the drum and adapted to deliver material to the 
interior of the drum, and means to introduce material to the inlets of the 
pockets from outside the drum." 

Cropp claim 15: "In a mixer, in combina tion, a revoluble drum having an 
apertured disk at Its reeeiving end, means wlthin the drum to agitate and 
mix the material, a continuous séries of eircularly arranged eharging pockets 
located at one end of the drum within Its cylindrical wall and closed at their 
outer ends and having their outer portions of substantlally the same width as 
the said disk from the opening therein to its periphery and their inner por- 
tions widened, and means to Introduce material to the inlets of the pockets." 

The apertured disk of Cropp is the same as the inwardly extending 
flange of Reed, and the only différence in the eircularly arranged eharg- 
ing pockets is that Cropp describes the width and shape of the over- 
lapping blades. Both claims read on the machine made and sold by 
each of the parties. Cropp being earlier than Reed, and the devices 
being so much alike (as well as the claims in each patent), it is difScult 
to see how there was much left for Reed which was novel. Cropp's 
disclaimer covered an élément not found in his machine, and he did 
right to disavow ail interest in the claim put in interférence. 

There is nothing worthy of attention in the testimony tending to 
show any date of the inventions earlier than the respective applications. 

No infringement appearing, the bill should be dismissed, with costs. 

On Application for Rehearing.. 

Complainant moved for a rehearing on a number of grounds, chiefly 
that when the Patent Office, having issued one patent, grants another 
for the same invention, "this latter grant is a deliberate adjudication 
that the second appHcant is the true first inventer, and raises a prima 
facie presumption that the later patent is valid rather than the first." 
On the contrary, the true and only presumption is that the patents 
are différent. If they cover the same patentable field, the last is void. 
Thus in Miller v. Eagle Mfg. Co., 151 U. S. 186, 196, 14 Sup. Ct. 310, 
314 (38 L. Ed. 121), Justice Jackson says: 

"The drawings in each of the patents are identical, and the spécification in 
each is substantlally the same. TJnder thèse clrcumstances, can it be held 
that the second patent has any validity, or must it be treated as having been 
anticipa ted by the grant of the 1879 patent? If, upon a proper construction 
of the two patents — which présents a question of lavir to be determined by the 
court (Heald v. Rice, 104 U. S. 737, 749 [26 L. Ed. 910]), and which does not 
seem to hâve been passed upon and decided by the court belov? — they should 
be considered as covering the same invention, then the later must be declared 
void, under the well-settled rule that two valid patents for the same invention 
cannot be granted elther to the same or to a différent party," 
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This case was approved in the copyright case of Caliga v. Inter 
Océan Newspaper Ce, 215 U. S. 182, 189, 30 Sup. Ct. 38, 40, 54 h. 
Ed. 150, 152, where it is said: 

"The flrst patent exhausta the statutory right secured by the act of Con- 

gress." 

Thèse rulings would seem to govern this case in ail its respects. The 
only po'ssibility of a différent conclusion arises from the fact that 
there was an interférence proceeding, as shown in the foregoing opin- 
ion, followed by Cropp's disclaimer and Reed's purchase of Sanborn's 
rights, thus leaving Reed entitled to the interférence issue. No actual 
décision as to priority was made by the examiner of interférences or 
any other officer or board in the Patent Office as a matter of judicial 
action, but only by reason of the disclaimer and settlement. The mat- 
ter ail cornes down to the effect of Cropp's disclaimer, which I think 
has already been correctly disposed of. A décision on interférences is 
not res judicata in the courts, although it is final on a later proceeding 
in the Patent Office. The peculiar character of such a décision will ap- 
pear from three cases presenting différent aspects of the question : Mor- 
gan V. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657; Black- 
ford V. Wilder, 28 App. D. C. 535 ; Id., 127 O. G. 1255 ; Westinghouse 
V. Hien, 159 Fed. 936, 87 C. C. A. 142, 24 L. R. A. (N. S.) 948 ÇSev- 
enth Circuit). In this particular.case the décision awarding priority 
to Reed was at the most a judicial action by consent, and not by the 
judgment of the examiner. Lawrence Mfg. Co. v. Janesville Cotton 
Mills, 138 U. S. 552, 11 Sup. Ct. 402, 34 h. Ed. 1005. Even in the 
Patent Office an award of priority is not an estoppel as between broad 
and narrow claims covering the same invention. Corry & Trout v. 
McDermott, 110 O. G. 306. 

The motion for. retrial should be denied. 



WESTINGHOUSE ELECTRIC MFG. CO. y. WAGNER ELECTRIC MFG. CO. 

(District Court, B. D. Missouri, E. D. December 5, 1914.) 

No. 4457. 

1. Patents (§ 322*) — Suit fob Infeingement — ^Accounting. 

Where, on reversai of a decree in an infringement suit awarding dam- 
ages to complalnant, the cause was remanded. with directions to recommit 
to a master for a new heartag "on the évidence already submitted and 
auch additlonal testimony as may be ofCered," it was compétent for de- 
fendant, on the recommitment, to Introduce testimony showlng that mis- 
takes were made by the witnesses at the former hearing as to the num- 
ber of infringing articles made and sold by it. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 590-595; Dec. 
Dig. § 322.*] 

2. Patents (§ 328*) — Suit fok Infeingement — Accountinq foe Pbofits. 

An award made to complalnant for profits reallzed by défendant from 
infringement of the Westinghouse patent, No. 366,362, for an electric con- 
verter, based on the évidence taken by a master. 

In Equity. Suit by the Westinghouse Electric Manufacturing Com- 
pany against the Wagner Electric Manufacturing Company. On ex- 

•For other cases sse same topic à § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ceptions to report of spécial master. Exceptions sustained, and de- 
cree for complainant. See, also, 129 Fed. 604; 173 Fed. 361, 97 C. C. 
A. 621 ; and 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. 
A. (N. S.) 653. 

Paul Bakewell, of St. Louis, Mo., and Kerr, Page, Cooper & Hay- 
ward, of New York City, for complainants. 

E. E. Hufïman, of St. Louis, Mo., and Melville Church, of Washing- 
ton, D. C, for défendants. 

DYER, District Judge. On the 16th of February, 1904, in this 
court, Judge Adams presiding (129 Fed. 604), a decree was entered in 
this cause, which among other things recited : 

"It is ordered, adjudged, and decreed as foUows: That letters patent of 
the United States issued to George Wiestinghouse, Jr., for electrical converter, 
dated July 12, 1887, and numbered 366,362, and duly asslgned to the com- 
plainant, Westinghouse Electric & Mamifacturing Company, are good and 
valid In law, partlcularly as to the fourth claim thereof, and that complain- 
ant, Westinghouse Electric & Manufacturing Company, is the owner of said 
letters patent and ail rights thereunder. That George Westinghouse, Jr., was 
the flrst, true, and original inventer of the inventions and improvements de- 
scribed and claimed in claim 4 of said letters patent. That the défendant 
hereln, Wagner Electric Manufacturing Company, has infrlnged the fourth 
claim of said letters patent, and upon the ''exclusive rights of the complain- 
ant under the same, by making, uslng and selling electric converters or trans- 
formers embodying in their construction and principle of opération the 
combination, substantlally as deseribed in said Westinghouse patent, of an 
electric converter or transformer constructed vpith open spaces In its core, an 
inclosing case, and a nonconducting fluld in said case adapted to circulate 
through said spaces and about the converter or transformer. That complain- 
ant do recover of the défendant the profits, gains, and advantages which the 
said défendant had deri\ed, received, or made by reason of said infringement 
by said défendant of claim 4 of the said Westinghouse patent, No. 366,362, 
and that the complainant do recover of the said défendant any and ail dam- 
ages which the complainant has sustained by reason of said infringement by 
said défendant in the manufacture, use, or sale of electrical transformers or 
converters found to be in infringement of claim 4 of said Westinghouse 
patent, No. 366,362, as hereinbefore specifled, or any electrical converters or 
transformers which embody in their construction and principle of opération 
the combination, substantlally as deseribed in said Westinghouse patent, of 
an electrical converter or transformer constructed in its core, an inclosing 
case, and nonconducting fluld or gas In said case adapted to circulate 
through the spaces and about the converter. And this cause is hereby re- 
ferred to Henry H'. Denlson, Esq., as spécial master, to take and state an 
account of said gains, profits, and advantages, to assess such damages, and 
to report thereon with ail convenient speed." 

In pursuance of this decree the spécial master proceeded to make 
inquiry, and thereafter made report to the court of what in his opin- 
ion had been the gains, profits, and advantages to the défendant in the 
manufacture, use, or sale of electrical transformers or converters 
found to be in infringement of claim 4 of said Westinghouse patent, 
No. 366,362, oj: any electrical converters or transformers which em- 
body in their construction and principle of opération * * * an 
electrical converter or transformer constructed with open spaces in its 
core, etc. The master found the plaintiiï's damages amounted to the 
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sum of $132,433.35, for which amount he recommended that judgment 
be entered. 

Exceptions were filed to this report by the défendant, and after a 
f ull hearing was had this court, among other tliings, said : 

"The order of the court made by Judge Adams limlted the recovery to 
the profits, gains, and advantages whlch the défendant made by reason of 
infringement of claim 4 of complalnant's patent No. 366,362. The burden of 
proof Vins upon the complainant to show by compétent évidence that the 
défendant had realized profits and advantages by reason of the Infringement 
of claim 4. The master recommends a judgment against the défendant for 
ail the profits derived by it from the sale of ail the transformers made and 
sold by the défendant wlthin a certain period regardless of what per cent., if 
any, the patented deviee (claim 4) bore to the whole. This In my judgment 
was beyond the seope of Inquiry contained In the order of référence and can- 
not be upheld. 'The demurrer of the défendant at the close of complainant's 
case should hâve been sustained. The master's report will be dlsapproved 
and set aside, and a judgment wlll be entered In favor of the complainant 
for nominal damages (one dollar) only and the costs of this proceeding." 

From this décision an appeal was prosecuted to the Circuit Court of 
Appeals for the Eighth Circuit. That court, 173 Fed. 361, 97 C. C. A. 
621, affirmed the décision of this court, and said: 

"We are unable to concur in the master's findings. We think claim 4 is a 
limlted detailed claim — open spaces in the core being one of its chief or dis- 
tinguishing features. This was the vlew entertained by Judge Amidon upon 
an application for a temporary Injunction, and by Judge Adams at the hear- 
ing upon whlch the case was referred to the master. (0. 0.) 129 Fed. 604. See, 
aiso, Westlnghouse Electric & Mfg. Co. v. Union Carbide Ce, 117 Ped. 495 
[55 C. 0. A. 230] ; Westlnghouse Electric & Mfg. Oo. v. American Transformer 
Co. (C. C.) 121 Fed. 560 ; Id. (G. 0.) 130 Fed. 550." 

The Suprême Court of the United States considered the case on cer- 
tiorari. 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. 
[N. S.] 653. 

This court and the Court of Appeals, as I understand it, held that 
the burden of proof was on the complainant, and not on the défendant, 
to show what profits the défendant had made from the sale of trans- 
formers which embodied the invention of claim 4 of the patent in suit. 
The Suprême Court took a différent view, and held that the burden of 
proof was on the défendant, as will be seen by the following taken 
from the opinion of that court : 

"Othér questions of law and fact Involved in the accounting were not con- 
sidered. Neither the court nor the master discussed the question of appor- 
tionment and the record does not afford satisfavtory data for entering a final 
decree. This no doubt arises from the fact that both parties relied entirely 
upon thelr theory that the burden was on the other, that facts were not proved 
that might qtherwise hâve been established." 

The court gave the following directions: 

That "the case be recommitted to a master for a new hearing on ail the 
questions involved in the original référence, and on évidence already sub- 
mitted and such additional testimony as may be offered, for further pro- 
ceedings not Inconsistent with this opinion." 

For the reason above stated, and for that reason alone, I take it, the 
Suprême Court reversed the Court of Appeals. The case was to be 
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heard by the master "on ail the questions involved in the original réf- 
érence, and on évidence already submitted and such additional testi- 
mony as may be oifered." 

The complainant offered no évidence whatev'er at the second hear- 
ing. The défendant, in obédience to the décision of the Suprême Court 
assumed the burden of showing the "apportionment," which the Su- 
prême Court held had not been discussed either by the court «r the 
master. Judge Adams held, and the Court of Appeals held: 

"That clalm 4 is of a llmited, detailed nature, and that the défendant had 
the right at ail times to make transformers which had no spaces in the core." 

The Suprême Court did not hold to the contrary, and therefore the 
décision of the Court of Appeals in this particular is the law of the 
case. 

The real question for considération presented by the évidence — évi- 
dence taken at the former hearing, and évidence taken at the présent 
hearing — is this: 

"What profits, if any, has the défendant received from the manufacturé 
and sale of transformers?" 

The master fînds now, as he did in his first report, that the profit 
or advantage to the défendant from the use of the infringing inven- 
tion amounts to the sum of $132,433.35. This resuit is obtained now, 
as it was in his first report, by considering only, as I take it, the évi- 
dence in the original record. Ail of the testimony taken by the de- 
fendant at the présent hearing seems to hâve been ignored by the 
master. The Suprême Court was evidently of the opinion that the 
évidence was not sufficient to warrant it in rendering a final decree. 
If it had been sufficient, there would hâve been no necessity for again 
sending the matter to the master. 

The évidence taken before the master on the part of the défendant 
was compétent, relevant, and pertinent, and should hâve been admit- 
ted by the master and considered by him. It is not my purpose to 
discuss the évidence in détail. 

[1] It was contended by the plaintifif upon the hearing that the 
testimony ofifered by the défendant at the présent hearing, tending to 
prove that mistakes were made by witnesses at the former hearing 
as to the number of transformers, made and sold by the défendant, that 
infringed plaintifï's patent, is incompétent, and that the stipulation 
entered into by counsel in the former record as to the number of in- 
fringing transformers cannot now be shown to hâve been erroneous 
and incorrect. With this contention the court does not agrée. The 
testimony as to the incorrectness of the number of transformers made 
and sold by the défendant, that infringed claim 4 of the patent, seems 
to the court to hâve been fully sustained by the évidence offered by 
the défendant at the présent hearing. 

[2] The défendant claims that the amount which the master finds 
($132,433.35) is erroneous and grossly excessive. It is now insisted 
by the défendant in the argument of counsel that the finding of the 
master was based upon the schedule offered at the first hearing and 
upon the assumption that the défendant made a profit of 25 per cent. 
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upon the whole o£ its transformer business. The défendant contends 
that the master was in error both as to the volume of business and 
the per cent, thereof to which plaintifï is entitled. 

It appears from thé évidence that at the présent hearing before 
the master the défendant, for the purpose of ascertaining the resuit 
cif its business during the accounting period, employed a certified pub- 
lic accountant by the name of Williams to make a complète audit of 
its books for that period. The resuit of his examination w^as that, in- 
stead of making a profit, the défendant actually lost $3,828.30. It 
appears from his statement that this loss resulted in part from cer- 
tain unusual losses, aggregating $67,983. New Record, pp. 47, 262, 
263. He finds that, but for what he calls unusual losses, the Com- 
pany would hâve made a profit of $64,154.72. 

Assuming this to be correct, what part of this profit was earned by 
the sale of transformers that infringed claim 4 of plaintifï's patent? 
Witness Fynn prepared an analysis of the schedule made by Wil- 
liams from the defendant's books. New Record, pp. 414-417. From 
this analysis it appears that the net amount received from the sale of 
infringing transformers did not exceed $308,128.77. New Record, 
p. 416, and part of Defendant's Exhibits F, A. 

This resuit seems to hâve been arrived at by deducting from the 
total amount of transformer sales the amount received for transform- 
ers that did not infringe complainant's claim 4, as testified to by 
Schwedtman, Selinger, Timmerman, and others. The testimony of 
ail of thèse witnesses, taken in connection with the exhibits referred 
to by them, and consisting in part of the évidence, satisfies the court 
that the master was in error in making the findings he did. 

It is difficult, if not impossible, to détermine with exactness the 
amount of profits realized by the défendant from the sale of trans- 
formers that were due to the infringement of plaintifï's patent. The 
amount of such profits can only be approximately estimated. This 
amount does not, in my judgment, exceed the sum of $10,000. The 
évidence in the case now is so full and complète that the court of 
final resort will be able to enter, if my estimate is found incorrect, 
such a decree as will put an end to what has been a long, expensive 
and tedious litigation. 

The judgment of this court is that the exceptions to the master's 
report must be sustained, and a judgment in favor of the plaintifï for 
the sum of $10,000 and costs be entered. It is accordingly so ordered. 
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EOLLMAN MFG. CO. v. UNIVBRSAL HAEDWARE WORKS. 

(District Court, K. D. Pennsylvanla. December 14, 1914.) 

No. 633. 

Patents (§ 292*) — Suits fob Infrinqement — Accountimo — Examination of 

BOOKS AND PaPEKS. 

In a suit for infrlngement of a patent for a cherry seeder, where de- 
fendant was required to produce certain books of account bef ore the mas- 
ter, it could not, on produclng ex parte affidavits that the seeders sold 
durlng a certain period did not include the infringing features, seal cer- 
tain parts of the books and refuse to' permit an examination until plaln- 
tiff proved the sale of Infringing seedérs durlng thàt period, as this would 
preclude plalntifC of an opportunity to trace seeders sold durlng such 
period, and détermine whether they were Infringements, and the master 
properly ordered an examination, with permission to défendant to cover 
iip the names of the consignées and the priées until it was shown that 
Items related to cherry seeaers. 

iSd. Note. — For other cases, see Patents, Cent Dig. § 446; Dec. Dlg. 
I 292.»] 

In Equity. Suit by the Rollman Manufacturing Company against the 
Universal Hardware Works. On pétition by plaintiff for an order 
on défendant to produce books and papers. Défendant ordered to com- 
ply with the order of the master. 

See, also, 207 Fed. 97. 

John A. Coyle, of Lancaster, Pa., for plaintiff. 
John A. Hippie, of Lancaster, Pa., for défendant. 

THOMPSON, District Judge. The défendant has produced before 
the master, in accordance with his order, certain books of account, 
but has sealed and refused to permit examination of such parts as per- 
tain to its business since March 1, 1911, and has also refused to pro- 
duce its invoices from March 1, 1911, for examination. It is conced- 
ed that the sealed records of the defendant's business pertain, in part, 
at least, to its manufacture and sale of cherry seeders. 

The défendant in the plaintiff's case has attempted to offer in évi- 
dence before the master certain affidavits which purport to show that 
since March 1, 1911, no cherry seeders hâve been manufactured or sold 
by it containing or embodying the inventions or improvements claimed 
in the claims of the patent held to be valid, and held to be infringed 
by the defendant's cherry seeder. It is contended by the défendant 
that the burden is upon the plaintiff to show that cherry seeders made 
and sold since March 1, 1911, infringed, before it can be compelled to 
produce its books of account containing entries relating to manufac- 
ture and sale since that date. In order to sustain the defendant's con- 
tention, the master must accept as prima facie conclusive of the iden- 
tity of the machines referred to in the books the statements of de- 
fendant's counsel and the ex parte affidavits produced by him, or the 
testimony of the affiants upon examination without examination of 
the books. It would then be incumbent upon the plaintiff to prove the 

*For other cases «ee same toclc & ! numbbb In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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cûntrary, as it is obvious that it would not consent to be bound by the 
testimony of the witnesses called by the défendant. 

It may be that the plaintiff desires, as is its right, to trace the cherry 
seeders which the défendant has sold since March 1, 1911, to the ven- 
dees or consignées, in order to détermine whether they are, as stated 
in def endant's affidavits, différent in construction from the cherry seed- 
ers held to inf ringe, or similar thereto. To close the def endant's books 
to the plaintiflf would preclude it from obtaining évidence to contradict 
the afRdavits or testimony of the witnesses produced by the défendant, 
and its inquiry as to the construction of such cherry seeders would be 
efïectually blocked. , The books are the best évidence of their contents, 
and the plaintiff is entitled to their production for examination, without 
which the master could not détermine the truth of the facts as to manu- 
facture and sale asserted by the défendant. It is entirely in order for 
the plaintiff to show first by the defendant's books the sales or con- 
signments of cherry seeders by the défendant to varions vendees and 
consignées, and, if necessary, to follow this by proof that the cherry 
seeders so sold and consigned comtain and embody the inventions or 
improvements of the plaintiff's patent. To sustain the defendant's con- 
tention might preclude the plaintiff from obtaining any évidence of the 
construction of the cherry seeders sold and consigned, except upon the 
testimony of witnesses called by the défendant. 

The master very properly made his order for examination of the 
books subject to permission to the défendant to cover up the names of 
the consignées and the priées in the examination of the varions items 
until it is shown that those items relate to cherry seeders, and subject 
to the condition that the examination must be made always in the prés- 
ence of the défendant. It is apparent that the order of the master is 
proper and should be obeyed. This conclusion is not in conflict with 
the cases cited by the défendant. There is no attempt hère to bring 
before the master books of account which do not tend to show trans- 
actions with respect to the sale of articles not covered by the patent, as 
in Fuller v. Field, 82 Fed. 813, 27 C. C. A. 165, and Caspary v. Carter 
(C. C.) 84 Fed. 416, as it is conceded that the accounts which are with- 
held by the défendant show sales of cherry seeders. It may develop 
that thèse cherry seeders do not infringe, but to preclude examination 
in respect to them would prevent the plaintiff from tracing them for 
identification. 

In Murray v. Orr & Lockett Hardware Co., 153 Fed. 369, 82 C. C. 
A. 445, it was held — 

"better and cleaner-cut practice to require a complainant to set up alleged 
new infringements in a supplemental bill. Thereupon, If it should be found 
that the additional types contain only eolorable departures from the adjudged 
infringing type, the decree for an inlunctlon and an accounting and the order 
of référence could be extended to cover them specifically ; or, if the changes 
should appear to be so radical that the pending suit ought not to be cumbered 
and delayed by practically a new issue, the supplemental blll could be dis- 
missed, with leave to the complainant to begin an Independent suit. We 
deem this the better practice, because, if an accounting before the master 
is extended to devices that- hâve not been adjudged by the court to be in- 
fringements, a very great and unnecessary cousumptiou of time and burden 
of costs may be tmposed upon the parties." 
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The présent case has not proceeded to a point where it can be held 
that the accounting is extended to devices not adjudged by the court to 
be infringements, because until the books are examined it cannot be 
determined what cherry seeders are included therein. 

The case of Hoe v. Scott (C. C.) 87 Fed. 220, is cited by the défend- 
ant as determining that the master must, before permitting exami- 
nation of the books, détermine whether the article manufactured and 
sold is an infringement. In that case the court used the following lan- 
guage: 

"Whether the particular machines of the défendant In this case embody 
any of the claims of the complainants' patent adjudged to be infrlnged by 
défendant is properly a question to be determined in the flrst instance by 
the master." 

Defendant's counsel construes the language "to be determined in 
the first instance by the master" as meaning that there must be a déter- 
mination by him of the question of infringement prior to receiving évi- 
dence from the books of manufacture and sale. In the connection in 
which the language is used, it clearly means that such question must be 
determined by the master, and not by the court, in the first instance. 
Judge Kirkpatrick held, as stated in the syllabus : 

"Wiien a cause is referred to a master to take an account of profits or 
damages, it is his duty to pass upon ail the questions of procédure arising 
before hlm. His action is subject to review only when he has completed his 
labors, and flled his report; and the court will not, in the meantime, on the 
application of a party, give hlm directions not to take évidence in relation 
to a particular matter." 

It is ordered that the défendant comply with the order of the master. 



BOYD V. ATLANTIC COAST LINE R. CO. 
(District Court, S. D. Georgia, S. W. D. December 15, 1914.) 

JUDGMBNT (§ 610*) — Causes op Action — Séparation — Injuries to Pebson 
AND Pkopebty — Single Tort — Rio ht of Action. 

Where plalntiff suffered a personal Injury and also the destruction of 
his automobile In a railroad crossing accident, it was the injury, and not 
the négligent act alone, which gave rise to the right of action ; and hence 
payment of a judgment recovered in a separate action for the destruction 
of the automobile was no bar to a subséquent action for plaintifC's Per- 
sonal injuries. 
[Ed. Note. — For other cases, see Judgment, Dec. Dlg. § 610. •] 

At Law. Action by H. A. Boyd against the Atlantic Coast Line 
Railroad Company. On motion to strike defendant's plea in bar. 
Granted. 

E. K. Wilcox, of Valdosta, Ga., and A. B. Spence, of Waycross, 
Ga., for plaintiff. 

Bennet, Twitty & Reese, of Brunswick, Ga., for défendant. 

SPEER, District Judge. This case was brought in the city court 
of Waycross, Ga., and was re moved to this court by the défendant 

^For other cases see «ame topic & S numbbb In Dec. & Am. DIgs. 1907 to date, & RopT Indexes 
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railway company, a corporation and citizen of another state. The ac- 
tion was instituted on account of personal injuries alleged to hâve 
been inflicted on the plaintiff at a street crossing of the railway in 
Waycross. The injuries are alleged to be serious. The plaintiff is a 
physician, and it is claimed has been, as a resuit of his injuries, ob- 
liged to abandon his profession. The physical injuries are alleged 
to be painful and permanent, and damages in a large amount are 
claimed. At the time this action was brought in the state court, an- 
other action was there filed to recover for the destruction of the 
plaintifï's automobile by the same collision. The latter case went to 
trial, judgment was obtained for the plaintiff, and it has been paid 
by the défendant. 

When this case to recover for the physical injuries of the plaintifï 
was called to-day, the railway company interposed a plea in bar. This 
alleged the institution, trial, and termination of the action for the 
destruction of plaintiff's automobile, and insists that, as the cause of 
action now set up originated f rom the same tort, it cannot now be 
maintained. The plaintiff has filed a motion to strike the plea as 
bad and insufficient in law, and this motion is now for détermination. 

In the argument the contending counsel hâve made it plain that their 
research among the authorities has been at once careful and industri- 
ous. It is mutually conceded that no controUing précèdent has been 
afforded by the Suprême Court. A précèdent f rom a national tribunal 
somewhat analogous is the Southern Railway v. King, 160 Fed. 335, 
87 C. C. A. 284, decided for the Circuit Court of Appeals of the 
Fifth Circuit, by Circuit Judges Pardee and Shelby, and District Judge 
Burns ; Judge Burns pronouncing the opinion. In that case the plain- 
tiff and her husband were crossing the Southern Railway in Haber- 
sham county, Ga. The husband was killed by the train and the plain- 
tiff was injured. The plaintiff, Mrs. King, filed her action in the 
state court for the in jury to her person. She obtained a verdict for 
$1,000, and the judgment thereon was affirmed by the Suprême Court 
of the state. King v. Railway Co., 126 Ga. 794, 55 S. E. 965, 8 L. 
R. A. (N. S.) 544. She and her daughter also brought actions in the 
Circuit Court of the United States for the Northern District of Geor- 
gia. Thèse were consolidated and verdicts rendered for the plaintiffs 
there, upon which, and the judgments thereon, assignments of error 
were presented for review. Judge Burns observed: 

"The records are identical In both cases, wltix the exceptions that the 
railroad company filed In the trial court a plea In bar against the pétition of 
Mrs. King upon the ground that plaintiff, having recovered in the state court 
for damages to person, is now estopped from maintaining the présent action 
for the death of her husband. The contention is made that the injuries 
to the person of the wife, and the loss occasioned by the death of the hus- 
band, constitute a single cause of action, and that separate actions will 
not lie. This contention appears to be serlously made, but in the practice and 
procédure of the several States It would appear to be a légal novelty, without 
law or précèdent" 

Thus the controversy in issue before the court was determined. 
The learned judge, obiter, continues: 

"If it be conceded that the deceased husband was the 'personal property' 
of the plaintiff' hereln, then the contention would be supported by the deci- 
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sions of every state court bu^ one. Where injuries to the person and the 
physical property of the Injured party grow ont of a single tort, then, and 
In that event, the tort to the person and the property constltutes a single 
cause of action, and, as previously suggested, » * • should be presented 
In a single suit. Thls Is the Bnglish view, and the holding Is the same in ail 
of the American courts, with one exception. The déclaration that the hus- 
band is the 'personal property' of the wlfe has not yet received the sanction 
of the court or text-writer." 

After making thèse observations in passing, the plea was pronounced 
bad. In the American Annotated Cases, 1912D, page 258, after quot- 
ing the passa!ge above referred to, the editor makes this comment: 

"It would seem, however, that in the last-mentioned case the statement of 
the court as to the English view on the question at issue is not in accord 
wlth the décision of Brunsden v. Humphreys, 14 Q. B. D. 141, 146, 150, re- 
versing 14 Q. B. D. 712. There the question was directly raised and passed 
on; Brett, M. R., and Bowen, L. J., holding in separate opinions that in 
case of accident caused by the négligent drlvlng, in whlch both the goods 
and person of the plaintlfE are Injured, not merely one cause of action arises, 
but two causes of action, whlch are several and distinct. Lord Ooleridge, 
C. J., dissented, however, from the majority opinion." 

The annotation continues : 

"In other jurisdictions, the rule foUowed Is that adopted In Brunsden v. 
Humphreys, 14 Q. B. D. 141, referred to la the precedlng subdivision of thls 
note, namely, that in such a case différent rights give rise tô separate causes 
of action, so that separate actions may be maintained. the one for injury to 
person and the other for injury to the property" — eiting not less than six 
American cases. 

The reported case to which thèse notes are attached, Ochs v. Pub- 
lic Service R. Co., 81 N. J. Law, 661, 80 Atl. 495, 36 L. R. A. (N. 
S.) 240, Ann. Cas. 1912D, 255, makes the seventh American case from 
the volume last cited. It is, besides, entitled to great weight because 
of the high réputation of the New Jersey courts. There the plaîn- 
tiflf, while driving his carriage, v^ras run down by the trolley car of de- 
fendant, and the horse, wagon, and person of the plaintifï were in- 
jured. The plaintiff recovered in an action for the injury to the horse 
and carriage, and thereafter brought suit for his personal injuries, 
in which a motion for nonsuit was made, and refused. The ground 
of the motion was that the former suit for property damage was a 
bar to the suit for personal injury. A judgment was rendered for 
the plaintiff, and appeal was taken to the Suprême Court, an inter- 
mediate appellate court, where the judgment below was reversed. The 
Suprême Court held, as contended for the railroad company hère, 
that a single wrongful act can give rise to but one cause of action, al- 
though it may resuit in diiiferent injuries, or injury to différent rights, 
as the cause of action grows out of the act itself, and not out of its 
results. Then the controversy was taken to the Court of Errors and 
Appeals, a paramount tribunal in that state. Of the ruling as an^ 
nounced by the Suprême Court, Justice Bergen, for the unanimous 
Court of Errors and Appeals, declared: 

"The rule has the support of authorities entitled to serions considération ; 
but courts of equal leaming and expérience hâve held that there is a dis- 
tinction to be made, and also that the résultant Injury, and not the neg- 
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Ugent act, Is the ground of action. As the question is now before tliis court 
for the flrst time. we are at liberty to adopt the rule of law which appears 
to us to be most logical and reasonable, and we are of the opinion that there 
is a clear distinction between the two classes of injuries, and that it is the 
injury, and not alone the négligent act, which gives rise to the right of action, 
for a négligent act Is not in itself actionable, and only becomes the basis of 
[an action] when it results in tnjury to another." 

The learned judge continues: 

"Our Législature has recognized a distinction between the rlght to recover 
for injuries to 'property and those to the person. ïhls is indicated by its 
course of législation, for it has created a différent period of limitation withln 
which suits niay be broUght to recover damages for the respective Injuries." 

Thèse like other grounds of differentiation cited also clearly appear 
in the relating statutory enactments in Georgia. See especially sec- 
tions of the Code of 1910, 4422, 4423, 4424, 4481, 4485, 4496, and 
4497. Section 4496 provides that actions for injuries to personalty 
shall be brought within four years, and section 4497 that actions for 
injuries to the person shall be brought within two years, except for 
injuries to réputation, which shall be brought within one year. It 
is true that section 5521 of the same Code ' provides that ail claims 
arising ex contractu between the same parties may be joined in the 
same action, and ail claims arising ex delicto may in like manner be 
joined, and the défendant may also set up his défense of claims 
against the plaintiff of a similar nature with the plaintiff's demand. 
This statute seems, however, merely permissive. Had the Législa- 
ture determined to make the joinder obligatory, the word "shall," 
rather than "may," would doubtless hâve been used. "Expressio 
unius exclusio alterius est." In the New Jersey case above quoted 
the Suprême Court was reversed, and the judgment on the action 
before the trial court was sustained. So important seems this author- 
ity, and so important is this précèdent, that it has been accorded ex- 
tensive comment, not only in American Annotated Cases, supra, but 
also in 36 L. R. A. (N. S.) at page 240 et seq. The annotations and 
cases cited in the publication last mentioned are particularly full and 
instructive. It is but just, however, to Judge Burns to point out that 
this case was decided June 19, 1911, while Southern Railway Co. v, 
King, supra, had been previously rendered on March 3, 1908. 

The attention of the court has been called by the learned counsel 
for the railway company to the récent case in Georgia of Western & 
A. Railroad Co. v. Atkins, 141 Ga. 743, 82 S. E. 139, decided by our 
Suprême Court, May 19, 1914. There the alleged tort was declared 
to be a single one, the careless striking by a train of the défendant 
of a wagon which the plaintiff was driving. From this tort several 
items of damages were alleged to hâve resulted, including personal 
injury to the plaintiff and damages to his mule and wagon. The péti- 
tion was originally brought to recover ail three items of damage. This, 
of course, under the Georgia statute last quoted, may be donc; the 
question hère is, Must it be done? 

In Reilly v. Sicilian Asphalt Paving Co., 170 N. Y. 40, 62 N. E. 
772, 57 L. R. A. 176. 88 Am. St. Rep. 636, opinion rendered February, 
1902, By Justice Cullen, and court otherwise composed of Parker, C. 
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J., and Justices Grey, O'Brien, Martin, Vann, and Werner^ the con- 
flict of authority on this question is again referred to. 

"The question now before us," said the leamed justice, "bas been the sub- 
ject of conflicting décisions in différent jurisdictions. In England it bas been 
held by the Court of Appeals, Lord Coleridge, Chief Justice, dissenting, tbat 
damages to the person and to the property, though occasloned by the same 
wrongful act, give rise to différent causes of action (Brunsden v. Humphreys, 
L. R. 14 Q. B. Div. 141) ; while in Massachusetts, Minnesota, and Missouri 
the contrary doctrine bas been declared (Doran v. Cohen, 147 Mass. 342, 
17 N. E. 647 ; King v. Chicago, etc., Ily. Co., 80 Minn. 83. 82 N. W. 1113, 50 
L. R. A. 161, 81 Am. St. Rep. 238; Von Pragstein v. Windler, 2 Mo. App. 
598). The argument of those courts wbich malntain that an injury to person 
and property créâtes but a single cause of action is that, as the defendant's 
wrongful act was single, the cause of action must be single, and that the 
différent injuries occasioned by it are merely items of damage proceeding 
from the same wrong, while that of the English court Is that the négligent 
act of the défendant in Itself constitutes no cause of action, and becomes 
an actlonable wrong only eut of the damage which it causes. 'One wrong 
was done as soon as the plaintiff's enjoyment of his property was substantially 
interfered with. A further wrong arose as soon as the driving also caused 
Injury to the plaintiff's person.' [Extract from Brunsden v. Humphreys, 
supra.]" 

Justice CuUen then comments on the essential différences between 
an injury to the person and injury to the property, that makes it im- 
practicable, or at least, very inconvénient in the administration of 
justice to blend the two. 

"We think," he continues, "there is such a distinction. Différent periods 
of limitation apply. The plaintiff's action for personal injuries is barred by 
the lapse of three years ; tbat for injury to the property net till the lapse of 
six years. The plaintiff cannot assign his right of action for the Injury to 
his person, and it would abate and be lest by his death before a recovery of 
a verdict, and, If the défendant were a natural person, also by his death 
before that time. On the other hand, the right of action for Injury to prop- 
erty is assignable, and would survive the death of either party. It may be 
seized by creditors on a bill in equity * • • and would pass to an as- 
signée in bankruptcy." 

Justice Cullen comments upon the history of the common law, which 
shows that the distinction between torts to the person and torts to 
property has always obtained, in which connection we may well re- 
call the grand distinction of Mr. Justice Blackstone, in his famous 
Commentaries, between rights of persons and rights of things. 

It is true that the contrary is maintained in quite a number of cases 
produced by the assiduity of the learned counsel for the défendant 
Among thèse is the notable case of Mobile & Ohio R. R. Co. v. 
Matthews, 115 Tenn. 172, 91 S. W. 194, decided by the Suprême 
Court of Tennessee, January 29, 1906. There it was held that the 
injuries sustained to the plaintiff's person and to his property in a 
single collision with a railroad train give rise to but one cause of ac- 
tion, and damages for both classes of injuries must be recovered in 
a single suit. But even there the court observed : 

"It is not irnproper to déclare on différent counts for damages to the person 
and property when both resuit from the same tort, and it Is the better 
practice to do so where there Is no différence In the measure of damages, and 
ail the damages sustained must be sued tor m one suit." 
218 F.— 42 
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This ruie would seem to produce no little inconvenience, and if ad- 
hered to, where a number of injuries were sustained, might neces- 
sarily demand from the court a variety ol rulings upon the measure of 
damages, with ail of the confusion in the minds of the jury which 
might resuit. It is not uncommon now for an automobile to be de- 
stroyed by a swift-running train. The husband might survive, the 
wife or the child might perish, and the machine itself be destroyed. In 
one case the expectation of life, the value of the service of the wife, 
possibly the service of the child, the mental pain and anguish, the costs 
of médical attendance, the physical suffering of the plaintiff, would be 
proper for considération by the jury. Much must dépend upon the 
enlightened conscience of that body. It would seem highly provoca- 
tive of difficulty and perhaps rank injustice if such damages might be 
mitigated or reduced by considérations relating to the actual cost or 
market value of the automobile or baggage. 

In Coles' Adm'x v. Illinois Central R. R. Co., 120 Ky. 686, 87 S. 
W. 1082, it was held that one action must be brought for killing plain- 
tiff's intestate and intestate's horse and the destruction of his bug- 
gy. To the similar effect is Wheeler Savings Bank v. Tracey, 141 Mo. 
252, 42 S. W. 946; 64 Am. St. Rep. 505. In Brannenburg v. Indian- 
apolis, Pittsburgh & Cleveland R. R., 13 Ind. 103, 74 Am. Dec. 250, it 
was held that where two horses were killed by the railroad company, 
at the same time and place, on suit and recovery for the value of one 
of them, the owner cannot afterwards recover in an action for the 
value of the other. This would be obvions enough. Perhaps the 
strongest case cited for the plea, is King v. Chicago, Milwaukee & St. 
Paul Ry., 80 Minn. 83, 82 N. W. 1113, 50 L. R. A. 161, 81 Am. St. 
Rep. 238. It is precisely in point and adopted the dissenting opinion 
of Mr. Justice Coleridge in Brunsden v. Humphrey, 14 Q. B. 141. It 
is to be reiterated, however, that the opinion of the majority of the 
court there, and not the dissenting opinion, forms the English rule. 
Citations from Cyc. are also relied upon with confidence by the learned 
counsel for défendant, but Cyc, like the Swiss, will be found with 
equal valor and weight of attack fighting on both sides. 

Référence is made to the déclaration of the court in Stark v. Starr, 
94 U. S. 477, 24 L. Ed. 276. In that case the bill set forth two dis- 
tinct and independent causes of action. One was founded upon an 
agreement as to title between the parties at interest. The other was 
founded upon a patent of the United States. It was held that the 
proceedings and decree as to the patent, on which the plaintiffs failed, 
did not subsequently debar them from setting up title under the agree- 
ment. The court in this opinion made certain gênerai remarks, which 
hâve been frequently quoted. 

"It is undoubtedly a settled princlple," sald Mr. Justice Field, rendering 
the opinion, "that a party seeking to enforce a claim, légal or équitable, must 
présent to the court, elther by the pleadings or proofs, or both, ail the grounds 
upon which he expects a judgment In his favor. He Is not at Uberty to 
split up his demand and prosecute it by plecemeal, .or présent only a portion 
of the grounds upon which spécial relief is sought, and leave the rest to be 
presented In a second suit, if the flrst fail. There would be no end of 
Utigation if such practice were permissible." 
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There follows, however, this significant remark: 

"But thls princlple does not require distinct cause of action — that Is to say, 
distinct matters — eacti of whicli would authorize by Itself indépendant relief, 
to be presented in a single suit, though tbey exlst at tlie same time and might 
be considered togetlier." 

This I think présents the true and persuasive rule on this question. 
Now the matters under considération hère were distinct. The destruc- 
tion of the automobile was one thing ; the injury to the plaintiff was 
another and quite différent thing. The tort on the part of the rail- 
way Company, if it existed — that is to say, the violation of the law, 
if it took place — as it effected the distinct results, was itself the same ; 
but the measure of damages widely differ. The mental processes for 
the ascertainment of righteous compensation for the separate injuries 
are widely différent. In the one case, it was a duty to estimate the 
injury to the intricate machinery made by the art and skill of man; 
in the other, the injury or mutilation alleged to the far more complex 
and mysterious machinery made by Nature, or by Nature's God. Nor 
was one action brought when the other had f ailed ; they were brought 
simultaneously, and there is no contention" that they were not brought 
in entire good faith. 

It is, of course, to the interest of the public that there should be an 
end of litigation; but where the authorities are in palpable and con- 
ceded conflict, and where no controlHng rule has been announced for 
the direction of the court, it will hesitate long before denying to a 
plaintiff the right to a hearing upon his déclaration of enduring Per- 
sonal injury, permanent mutilation, and the destruction of his life 
work, because, forsooth, through the mistake of an attorney, a déc- 
laration had been filed at the same time to recover the value of a 
machine. 

For thèse reasons, with great déférence to courts and others who 
may differ, it must be held that the plea in bar be stricken and the 
case proceed. 



In re MAPLBCHOFT MILLS. 
(District Court, W. D. South Carolina. November 23, 1914.) 

1. Banebuptoy (§ 90*) — ACTS of Bankeuptct — Eeceivebship — Evidence. 

Where the act of bankruptcy alleged in an involuntary pétition is that 
prescribed by Bankr. Act July 1, 1898, c. 541, § 3a(4), 30 Stat. 546, a» 
amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat 797 (Comp. St. 1913, § 
9587), that because of iQsolvency a recelver has been put in charge of 
the debtor's property under the laws of the state, the issue is not dlrectly 
that of insolvency, but whether the recelver was appolnted on that ground, 
and lE the record of the court maklng the appointaient shows that it was 
made on that ground, extrinsic évidence of Insolvency Is not necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 124; Dec. 
Dig. i 90.*] 

2. Bankruptct (§ 60*) — Aots of Bankbuptcy — Gbounds fob Appointment 

OF Keceiveb. 

A court of equlty has no power to take possession of and operate by 
Its recelver the business and property of an Industrlal corporation, and 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to enjoln credltors from enforclng thelr légal remédies except as inol- 
dental to the grantlng of some deflnite and substantive relief, and to con- 
serve the property for the benefit of credltors because of the insolvency 
of the corporation untU it can be sold and the proceeds dlstrlbuted without 
undue loss because of plecemeal administration ; hence where 'a recelver 
for such a corporation Is appointed, with power to conduct Its business, 
it must be presumed that the action of the court was based on a findlng 
of insolvency which eonstitutes an act of bankruptcy under Bankr. Act 
July 1, 1808, § 3a(4), as amended by Act Feb. 5, 1903, § 2. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80; Dec. Dig. 
§ 60.*] 

3. Bankruptcy (§ 81*) — Acts of Banekupict — Appointment of Receivee. 

Where the act of bankruptcy charged in a pétition is that because of in- 
solvency a recelver vras put in charge of defendant's property and the or- 
der appointing the recelver does not state the grounds therefor, the rec- 
ord on which It was made must be referred to for the purpose of deter- 
mlning the f act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 69, 113-118, 
125 ; Dec. Dlg. § 81.*] 

4. Bankeuptcy (§ 60*) — Acts of Bankruptcy — Eeceivekship Because of In- 

solvency. 

Where the real and substantlal efCect of the appointment of a recelver 
for a corporation by a stàte court Is that the appointment was made be- 
cause of insolvency, and the further proceedings should loglcally be to 
wlnd up the corporation and dlstrlbute Its assets, the jurlsdlctlon of a 
court of bankruptcy to adjudge it a bankrupt on the ground of such ap- 
pointment cannot be defeated because, in the proceedings or pleadings or 
orders In the state court, no ground is stated for the recelvershlp, or a 
ground other than insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 80 ; Dec. Dig. 
§60.*] 

6. Bankeuptcy (§ 60*) — Acts of Bankruptcy — Appointment of Receiveb 
Because of Insolvemoy — "Imminent Danger of Insolvency" — "Insol- 
vency." 

The appointment of a recelver for a corporation by a state court under 
Code Clv. Proc. S. O. 1912, § 303, subd. 4, on the ground that it Is "in 
imminent danger of insolvency," which means danger of Insolvency from 
the standpolnt of preserving the assets, Is withln the meaning of Bankr. 
Act July 1, 1898, § 3a(4), as amended by Act Feb. 5, 1903, § 2, and eon- 
stitutes an act of bankruptcy thereunder. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 80 ; Dec. Dlg. 
§60.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Insolvency.] 

6. Bankeuptcy (§ 60*) — Acts of Bankruptcy — Appointment of Beceiveb. 

Where certain credltors of an Industrlal corporation, actlng In its in- 
terest, applied to a state court for the appointment of a recelver, which 
was made wlth the consent of the corporation, the fact that the complaint 
did not aliege any ground of équitable jurisdiction to malie the appoint- 
ment, which could hâve been made only on the ground of Insolvency, does 
not change the efCect of the appointment as an act of bankruptcy under 
Bankr. Act July 1, 1898, § 3a(4), as amended by Act Feb. 5, 1903, § 2. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 80; Dec. 
Dig. i 60.*] 

7. Bankeuptcy (§ 20*) — Involuntaey Proceedings — Assets in Possession of 

State Court. 

That a state court by its recelver has taken possession of the property of 
a corporation does not absolve a fédéral court from the duty of adjudging 

•For other cases see same topio & § numebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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It a bankrupt, where the requislte grounds are alleged and proved by the 
petitioning creditors. 

[Ed. Note. — For other cases, see Bankraptcy, Cent Dig. § 23 ; Dec Dlg. 

§ 20.»] 

■8. BANKKUPTCT (§ 60*) — ACTS OF BANKEtlPrCY — COBPORATION. 

The fact that the consent of a corporation to the appointaient of a re- 
ceiver by a state court because of its iusolvency vvas not authorized by 
formai corporate action does not prevent such appointment ïrom constitut- 
ing an act of banlcruptcy under Banlir. Act July 1, 1898, § 3a(4) as amended 
by Act Feb. 5, 1903, § 2. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
§ 60.*] 

In Bankruptcy. In the matter of the Maplecroft Mills, alleged bank- 
rupt. On motion by défendant for new trial. Motion denied, and ad- 
judication ordered. 

Mayson & Johnson, of Atlanta, Ga., and John H. Earle, of Green- 
ville, S. C, for petitioning creditors. 

McCullough, Martin & Blythe, of Greenville, S. C, for Maplecroft 
Mills. 

SMITH, District Judge. This matter came on to be heard upon 
a pétition for involuntary bankruptcy filed against the Maplecroft 
Mills, on September 10, 1914. This pétition alleged that the Maplecroft 
Mills, a cotton manufacturing corporation, was insolvent, and that it 
had committed an act of bankruptcy, in that on the 25th of August, 
1914, preceding it had allowed a receiver because of its insolvency to 
be put in charge of its property by the court of common pleas for 
Pickens county in the state of South Carolina. To this pétition the 
Maplecroft Mills answered, denying insolvency, denying that it had 
committed the act of bankruptcy alleged in the pétition, and requiring 
that the issues be inquired of by a jury. The cause was thereupon 
placed upon the docket for the trial of issues by a jury in bankruptcy, 
and was called at the October, 1914, term at Greenville. Upon the 
call a jury was impaneled, and for évidence to support their pétition 
the petitioners introduced in évidence the record from the court of 
common pleas for Pickens county in the case of Carolina Supply Com- 
pany and William Goldsmith v. Maplecroft Mills. The construction of 
that written record is for the court, and if in the opinion of the court 
it appeared upon the face of this record that the property of the Maple- 
croft Mills was upon the date stated placed in the hands of a receiver 
by the state court because of insolvency, it was the duty of the court 
to instruct the jury to find a verdict to that efïect. There were other 
points at issue in the pétition and answer; but inasmuch as if in the 
opinion of the court the construction of the record was as above stated, 
it determined and ended the cause. The court, therefore, being of the 
opinion that the proper construction of the record so put in évidence 
was to the effect that it appeared upon the face thereof that because of 
insolvency a receiver was, on August 25, 1914, by the court of common 
pleas for Pickens county placed in charge of the property of the Maple- 
croft Mills, it thereupon directed a verdict to that efïect to be rendered 

*For other cases see same toplc & 5 numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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by the jury, which was donc. Upon the coming in of the verdict coun- 
sel for the respondents moved the court for a new trial upon the f ol- 
lowing grounds: (1) That it does not appear from the record in the 
State court nor the évidence that because of insolvency a receiver has 
been put in charge of the property of respondent corporation by the 
State court. (2) On the ground that it affirmatively appears frôm 
the record that the receiver was put in charge of the property in the 
State court upon other grounds. (3) That it does nçt appear from the 
record in the state court, nor the évidence, upon what ground the re- 
ceiver v/as appointed in the state court. (4) That the finding of the 
State court does not preclude the respondents from introducing évi- 
dence in this court upon the issue of insolvency. (S) That the remedy 
of the petitioner and the creditors with respect to the finding of the 
state court is in that court. (6) Upon the ground that the respondents 
are entitled to introduce évidence upon the question as to whether the 
proceeding in the state court îs binding upon the respondents; that 
is to say, upon whether there was corporate action. 

FuU argument and considération has been had upon such argument, 
and the matter is now before the court for détermination. If the con- 
clusion of the court be that it was in error in its ruling as to the con- 
struction of the proceedings in the state court, then a new trial should 
be ordered on any other issues involved in the pétition which would 
justify an adjudication in bankruptcy; if, however, the opinion of the 
court is finally that it was correct in its. construction of that record 
made at the time of trial, then a new trial would be refused and an 
adjucation in bankruptcy ordered. The question, therefore, primarily 
and for the purposes of this présent décision entirely dépends upon the 
proper construction to be placed upon the proceedings and the order 
thereon made in the state court. 

[ 1 ] This pétition in bankruptcy is filed mainly under the third clause 
of subdivision 4 of section 3 of the Bankrupt Act as amended in 1903, 
which prescribes that an act of bankruptcy exists where a party made 
a gênerai assignment for the benefit of his creditors, or, being insol- 
vent, applied for a receiver or trustée for his property, or because of 
insolvency a receiver or trustée has been put in charge of his property 
under the laws of a state, or territory, or of the United States. Acts 
of bankruptcy, therefore, under this subdivision 4 are three: (1) Mak- 
ing a gênerai assignment for the benefit of creditors; (2) being in- 
solvent, applying for a receiver or trustée for his property ; (3) because 
of insolvency a receiver or trustée has been put in charge of his prop- 
erty under the laws of a state or a territory, or the United States. It 
will be seen by the language of the Bankrupt Act that under this last 
clause insolvency itself is not made one of the substantial issues to be 
tried as an issue of fact in the bankrupt court except in so far as the 
appointment of a receiver or trustée has been because of insolvency. 
In other words, if the action of the court appointing a receiver was 
based upon insolvency, that is the only question for détermination, and 
in itself would appear to détermine the question of insolvency as ad- 
judicated in the order making the appointment. It is not necessary 
under this subdivision that, in addition to évidence showing the appoint- 
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ment of a receiver by the court appointing the receiver because of in- 
solvency, évidence should be additionally produced outside of the action 
of the court to show that the alleged bankrupt was in fact insolvent. 
In other words, it is not necessary, upon an application for involuntary 
bankruptcy under this last clause, to prove both that the alleged bank- 
rupt had had a receiver appointed because of insolvency, and in ad- 
dition and wholly dehors of this order of appointment the alleged bank- 
rupt was actually insolvent, but to establish only that the receiver was 
appointed by the court appointing him because of insolvency, which 
involves and establishes the existence of insolvency. This question is 
to be determined principally by the inspection of the record of the court 
appointing the receiver. 

"Under the second nrovision It has been held that where the creditors' 
pétition charges a single aet of bankruptcy, viz., 'because of insolvency a 
receiver or trustée has been put In charge of his property under the laws of 
a State ; the act of bankruptcy is dépendent upon the state of f acts dlsclosed 
upon the record in the case before the court making the appointment of a 
receiver. In re Douglas Coal & Coke Co. (D. C.) 131 Fed. 769; In re Spald- 
ing, 139 Fed. 244 [71 C. C. A. 370]." Exploration Merc. Co. v. Pacific H. & S. 
Co. (C. C. A., 9th Circuit) 177 Fed. 825, 840, 101 C. C. A. 39, 54. 

[2] The record in the court of common pleas for Pickens county, 
which has been put in évidence in this case, consists, so far as the 
présent question is concerned, of the complaint in the state court, with 
the exhibit attached thereto, the answer of the défendant, the Maple- 
croft Mills, and the order of the state court appointing a receiver. 
Upon an inspection of this record it appears that the complaint was 
dated August 24, 1914; the answer to the complaint was dated August 
25, 1914, and the order appointing a receiver was made August 25, 
1914, upon the consent of the défendant, the corporation being the only 
défendant. The question now arises upon the construction of this 
record : Does it show that a receiver has been appointed in the state 
court "because of insolvency," within the meaning of the Bankrupt 
Act? The complaint in the state court upon its face purports to be 
brought on behalf of ail creditors and ail stockholders of the corpora- 
tion. This is a most anomalous characterization at the outset, for as 
a corporation represents its stockholders, there is no reason why a pro- 
ceeding should be brought by stockholders on behalf of the corpora- 
tion unless there is some antagonistic position alleged and shown be- 
tween the stockholders and the corporation, which is practically im- 
possible in the case of ail the stockholders. There may be a différence 
between a part of the stockholders and a corporation, but it is impos- 
sible to conceive of a position where there can be any subject of litiga- 
tion between ail the stockholders and the corporation so long as the 
rule of law exists that the stockholders collectively are the corporation. 
The two parties plaintiff are creditors for a relatively small amount, 
viz., one for $1,012.09, and the other for $90.42, a total of $1,102.51, 
out of an alleged aggregate indebtedness of $176,184.23. The com- 
- plaint allèges that the défendant corporation is indebted to various par- 
ties in the sum of near $175,000. The exhibit attached to the complaint 
shows its indebtedness to be $176,184.23. The complaint allèges, fur- 
ther, that a large amount of this is past due, and the rest will fall due 
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in a very short time ; that the corporation is unable to pay that which is 
past due or that which is to become due ; that it is without crédit and 
cannot borrow the money to meet its obHgations and continue its busi- 
ness ; that the corporation itself admits its inability to pay its debts, and 
that plaintiffs are advised that many of the creditors will immediately 
begin suit on the obHgations of the défendant, and proceed to collect by 
judgment and exécution, with the resuit that the mills will be closed 
and the property of the corporation sacrificed ; that under normal condi- 
tions the plaintiffs believe the défendant could carry on its business, 
but that the European war and récent developments in the financial 
and industrial world render it impossible for the défendant corpora- 
tion to finance its business, procure crédit, and maintain itself as a go- 
ing concern, although the plant and business of the said corporation 
is worth much more as a going concern than if it were forced from 
lack of funds to shut down; that it has a well-organized labor force 
employed of 125 people, who in case of a shutdown would be thrown 
out of business and scattered, with great loss to the défendant ; that in 
the présent condition of the money market and in the adverse circum- 
stances existing in the industrial and financial world, as plaintiffs are 
informed and believe, the property of défendant corporation would 
not at forced sale bring 50 per cent, of its actual value, and that it is 
entirely to the interest of the creditors and stockholders to conserve 
the property and business of the défendant corporation; and that to 
this end it is advisable and necessary that a receiver be appointed for 
the assets, with full power to operate the plant, manufacture goods, 
buy cotton and supplies, sell products, and do ail other things proper 
and necessary to continue the business ; and that the receiver should 
be authorized to borrow money in order to carry on the business and 
to continue the business as a going concern until a reorganization can 
be effected or a sale of the property be had, or until such time as it will 
be expédient or possible to make arrangements to meet the demands of 
its creditors; and that it is necessary, in order to conserve the assets 
and value of the def endant's business, that ail creditors and stockholders 
be enjoined from bringing légal proceedings except in that action. 

An inspection of this complaint in itself would justify the charac- 
terizatïon that for a proceeding in equity it is one of a very anomalous 
kind. There is no distinct équitable ground for the jurisdiction of a 
court of equity alleged. The proceeding is not brought nominally 
to liquidate the corporation as insolvent and marshal and distribute 
its assets. It is not brought to enforce a lien of any kind. It does 
not expressly and in words purport to be brought because the cor- 
poration is insolvent and the assets must be preserved and marshaled 
and distributed and sold for the benefit of îts creditors. It does not 
allège a single controversy or disputed question to be adjudicated 
by a court. There appear to be no antagonistic interests or parties. 
The court is not asked to do anything of a judicial nature. It is 
brought, according to the theory of counsel, only in order that the 
court shall do what is styled conserve the property of the corporation 
and continue its business. In other words, the proposition of plain- 
tiffs in the state court is that the court of equity, where the stock- 
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holders of the corporation cannot carry it on successfuUy, shall take 
possession of its assets and carry on an unsuccessful business, in the 
meanwhile preventing outside creditors or persons having légal claims 
from asserting in another proper tribunal their just claims. The court 
of equity is supposed, under the theory of this complaint in the state 
court, to act as the King of England was supposed to act in case of 
charitable corporations as parens patriœ. An industrial corporation 
— not a public service corporation — but an industrial corporation, car- 
rying on business in like manner as an individual for the profit and 
benefit of the corporation and of its stockholders, finds that it can- 
not carry on business profitably or successfuUy. The stockholders 
in charge hâve been unable to carry on the business successfuUy; 
they hâve a large number of contract obligations which it does not 
suit them to meet, or which they are unable to meet, but which if the 
holders are allowed to prosecute or to assert their légal rights will 
put an end to the corporation carrying on its business. They there- 
fore appeal to a court of equity to do that which they themselves hâve 
not been able to do, that is, to carry on the business of the corpora- 
tion successfuUy, and further to do that which they themselves hâve 
no légal right to do, that is, prevent outside persons having légal 
claims from enforcing them for an indefinite period, and, to accom- 
plish the purpose of carrying on the corporation's business, that the 
court of equity should do that which the corporation in no respect had 
the power to do, viz., create an artificial crédit by creating prior Uens 
over existing obligations. That is to say, that a court of equity should 
allow its receivers to carry on the business and to borrow to the de- 
struction of existing mortgages or other liens or the interests of 
other existing creditors for the purpose of preserving and conserving 
for stockholders the business which has proved to hâve been so un- 
successful. 

There is no jurisdiction in the court of equity to perform any such 
task as this. A court of equity does not exist for the purpose of 
operating industrial and manufacturing enterprises. It is supposed 
to exist for the purpose of administering justice by adjudicating dis- 
puted questions and by awarding to suitors their rights. Incidentally 
to its proper jurisdiction to marshal and distribute assets a court of 
equity has power to take possession of and to préserve property and 
hâve its receivers temporarily and for the purposes of préservation 
only, until a sale can be had, and in certain cases, to accomplish thèse 
purposes, to operate the property, and issue receivers' certificates. In 
the case 6î industrial corporations, who hâve no duty to perform to 
the public, this power is to be very carefully, cautiously, and rarely 
exercised, and only in ordinary cases for the purpose of actual prés- 
ervation of the property. There is no known authority or power in 
a court of equity to take possession of the property not for the pur- 
pose of granting and decreeing some definite relief, but for the pur- 
pose simply indefinitely, for no fixed purpose, of operating the prop- 
erty and creatîng liens thereon to the destruction of other interests 
and in the meanwhile of indefinitely warding or barring or fencing 
oflf creditors and others having légal claims from asserting their just 
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rights against the property. A considération of this assertion of ju- 
risdiction as existing in courts of equity, carried to its logical conclu- 
sion, would show to what monstrous lengths it would lead. It would 
show in what an unfortunate and false position a chancellor or judge 
would be placed. In lieu of deciding questions and adjudicating and 
enforcing rights he would be the operator of large industrial enter- 
prises on a large scale through his appointées, and the dispenser of 
power and patronage by such appointments to an unlimited amount. 
No judge should be in such position; the office is not held to be 
subject to the demoralization and temptations of dispensing power 
and patronage, but for the purpose of adjudicating questions and dis- 
pensing justice. That appeals of the kind made in the complaint in 
the State court hâve been made to- courts of. equity, and unf ortunately 
in too many cases allowed, is true, and it is possible that from the 
appréhension of résulta that may follow from such a course that 
much of the public préjudice against that most salutary power of 
courts of equity, viz., the appointment of receivers, has been created 
and continues. The records of the courts show only too many cases 
where this attempt upon the part of a court of equity to operate in- 
dustrial enterprises through its receivers has resulted disastrously, 
and only too many cases where the adoption of the extraordinary 
but too facile method of raising money on the artificial and compul- 
sory crédit of receivers' certiilcates has displaced existing liens and 
destroyed what were supposed to be fixed contract rights. Where 
stockholders hâve made mortgages whose prior liens they must them- 
selves respect, they are prone to appeal to the extraordinary power of 
a court of equity for their benefit to displace and destroy the liens 
they hâve themselves created so as to raise additional funds for the 
opération of a business in whose spéculative resuit the stockholders 
are alone interested. An injunction against other creditors bringing 
action is only to prevent the piecemeal administration of an insolvent 
estate. To extend it beyond this, to enjoin ail creditors from prose- 
cuting their rights for an indefînite period simply that the concern 
may be operated for the spéculative benefit of stockholders, would be 
in effect to enact a judicial stay law which is not a prérogative of a 
court of equity. 

An inspection of this proceeding in the court of common pleas for 
Pickens county shows upon the face of it no ground in equity for any 
court to take possession of this property and operate it actively as it 
is prayed, and thus indefinitely prevent creditors from enforcing their 
statutory and légal rights and remédies save and except upon the 
ground of insolvency. It is to be assumed, therefore, that the state 
court as a court of equity could only hâve taken possession of the 
property of the corporation upon some definite and fixed ground of 
equity jurisdiction. Upon the face of the complaint that fixed and 
definite ground of equity jurisdiction could only bave consisted in the 
power of the court of equity to take possession of the assets of an 
insolvent corporation for the benefit of its creditors and forthwith to 
proceed to wind up, liquidate, sell out, and distribute ail the assets 
among the parties entitled, and for that purpose to enjoin and debar 
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creditors from asserting their rights only until this distribution and 
liquidation and adjustment of their just rights can be had with due 
despatch according to the ordinary proceeding in a court of equity. 
[3]' There exists upon the face of this complaint in the state court 
no other ground or justification whatsoever for a court of equity to 
hâve taken possession of the property of this corporation and ap- 
pointed its receiver, save to enforce the just rights of creditors of 
an insolvent corporation. The answer of the défendant admits ail 
the allégations of the complaint, and upon this complaint and con- 
senting answer the receiver is at once appointed by the court. No 
grounds in the order are given by the state court upon which the ap- 
pointment of a receiver is made. The order does not state that the 
receiver is appointed because of the insolvency of the corporation, 
or for any other reason. The order simply appoints a receiver, but 
the order is made upon the basis of a complaint of this character and 
upon an answer admitting ail the allégations, and made at once as 
soon as the complaint and answer are filed, both actions being donc 
contemporaneously. Where the order of appointment does not state 
the grounds, the record upon which the order was made must be re- 
ferred to, to ascertain the facts which justified the order. 

"If the court had inerely appointed a receiver, without reciting the grounds 
of its judgment, the record could hâve been referred to, or the grounds shown 
by évidence aliunde. Russell v. Place, 94 U. Is. 608 [24 L. Eld. 214] ; Davis v. 
Brown, 94 U. S. 428 [24 L. Ed. 204]." In re Spalding (C. 0. A., 2d Circuit) 139 
Fed. 244. 247. 71 C. C. A. 370, 373. 

The state court as a court of equity must, in the absence of any 
grounds being stated, be presumed to hâve acted upon the only 
grounds which at law or in equity would, on the face of the record 
by any possibility, hâve authorized the order. Upon the face of the 
record in the state court no ground can be assigned which would stand 
the test of such authorization, save the ground of insolvency, and 
the state court must be presumed to hâve made the appointment on 
that ground. It cannot be assumed that the state court acted except 
upon recognized principles of law and equity. 

[4] It appears on the face of the record that the action of the 
state court was invoked by the corporation itself, in order that the 
stockholders be relieved from the conséquences of their management. 
From the record as a whole it is fairly inferable that the whole pro- 
ceeding is a consent proceeding and was done on the application and 
for the benefit of the corporation. We hâve therefore proceedings 
filed nominally for the stockholders and creditors of the corporation, 
but really filed on behalf of and proceeding from the corporation 
itself, whereby it seeks to bave its creditors and other persons hav- 
ing légal claims against it indefinitely postponed from the asser- 
tion of their légal rights, whilst the corporation is operated by a 
court of equity, and not operated simply to conserve the property 
only until the same can be sold and its assets liquidated and its cred- 
'tors paid, but operated indefinitely until, as it is phrased, some re- 
organization satisfactory to the stockholders or others can be had. 
This construction of the proceedings in the state court is strengthened 
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by the fact that the receiver appointée! to operate the corporation hy 
the State court is himself, the président of thç: corporation under 
whose management the conditions of affairs has arisen which néces- 
sitâtes the appeal to a court of equity to do that which the administra- 
tion of the corporation has been unable to do; that is to say, to op- 
erate and manage its business profitably. The answer of the défend- 
ant is sworn to on August 24, 1914, by G. Lang Anderson, as the prési- 
dent of the Maplecroft Mills, and on the same day G. Lang Anderson 
is the party appointed by the state court receiver upon the complaint 
and answer. The state court by its appointment of a receiver has 
ousted the stockholders from their possession of the corporation. It 
has displaced ail the directors and officers of the company. Yet no 
charge has been made against thèse officers. The complaint does not 
allège that they are incompétent or unfaithful. The complaint does 
not allège that the stockholders or officers of the company hâve abused 
their position. Upon what possible theory can the stockholders and 
officers of the company be deprived of the possession of their prop- 
erty save on the ground that the property really belongs to others, 
vi^, the creditors? It belongs to the creditors because the assets 
are insufficient to afiford any real interest to the stockholders, and the 
corporation is thus by its own written admission insolvent. 

The effect now of this appointment in the state court is to be con- 
strued in its relation to the Bankrupt Act. The Bankrupt Act em- 
bodies a System of paramount and gênerai provisions for the enforce- 
ment by creditors of their rights against corporations and individuals 
in the contingencies provided for in the act. Upon the happening 
of the contingencies mention'ed in the Bankrupt Act the provisions of 
the act become paramount and imperative, and the rights of the cred- 
itors can be stayed by no prêteuse or device to the contrary. In 
other words, where a condition arises which by its situation calls for 
the paramount opération of the Bankrupt Act, its opération cannot 
be stayed by the fact that it may be attempted under any guise or 
method whatsoever to take away from its opération that which should 
properly be subjected thereto. To hold otherwise would be to destroy 
the whole effect of the opération of the act. If the effect of the ac- 
tion of the state court in the taking possession of the assets of the 
corporation be in resuit to subtract from the opération of the Bank- 
rupt Act that which would be subject to it, the so wording of the 
order as that the state court's action may be placed on another ground 
would not be effective to prevent the opération of the Bankrupt Act. 
In other words, where the real and substantial resuit of the state 
court's order-was that a receiver was appointed because of the in- 
solvency of the corporation, and the effect of the proceedings in the 
state court should logically be to wind up and liquidate the assets of 
the corporation and distribute them as the assets of an insolvent cor- 
poration the opération of the Bankrupt Act cannot be defeated be- 
cause in the proceedings or pleadings or orders or decrees of the 
state court its action may be based upon no ground at ail, or upon 
any other ground than insolvency. To hold otherwise would be to 
allow, in any case where for the purpose of effecting such results pre- 
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tensive grounds were alleged for appealing to the state court, the whole 
distribution and liquidation of the assets of an insolvent and bank- 
rupt corporation to be taken away, and creditors to be deprived of 
that which by paramount statute is intended for their benefit under 
a gênerai and uniform system of administration of insolvent corpora- 
tions. 

"ïhe corporate entity cannot be so disguised that It can successfuUy 
masquerade in the name of a stockholder, and, evading the searching eyes 
of a court of equity, hinder, delay, and defraud its creditors and defeat 
the provisions of the bankruptcy act. A court of equity looks through forms 
to the substance of things, thus preserving the rights of innocent parties 
against ail forms of déception and fraud." Exploration Merc. Co. v. Pacific 
H. & S. Co. (C. C. A., 9th Circuit) 177 Fed. 825, 839, 101 C. C. A. 39, 53. 

There are cases in which receivers can be appointed by state courts 
of corporations which are not insolvent, and for purposes which would 
not call for the opération of the Bankrupt Act. It has been held in 
the case of a public service corporation that where the administration 
contumaciously refuses to perform the duties which it is ordered to 
perform by the decree of the court, the court can appoint a re- 
ceiver to take possession and perform them. It has been held that 
where a majority of stockholders override the rights of minority stock- 
holders and pay no attention to the decrees of the court requiring 
them to respect such rights, the court will take possession of the as- 
sets and appoint a receiver who will protect the rights of the minority 
stockholders. It has been held that where the administration of the 
corporation is guilty of fraud or mismanagement, or insists upon so 
performing its business in violation of the plain instructions of law 
that loss of its charter is threatened, with the destruction of its prop- 
erty, to the great détriment of its minority stockholders, a court of 
equity will, under certain circumstances, appoint a receiver. But 
thèse are ail cases in which the corporation still continues as a solvent, 
existing corporation, and in which there is primarily no question as 
to the rights of creditors. Where, however, it is a question of the 
rights of creditors and the appeal to the court is plainly based upon 
the fact that there is not enough to meet the rights of the creditors, 
and the action of the state court is to protect and liquidate and care for 
the rights of creditors, then it is that the Bankrupt Act cornes in. That 
act has prescribed a gênerai, uniform system for the liquidation of 
insolvent corporations and for the assertion of the rights of creditors, 
to which every creditor is entitled, and wherever it is endeavored to 
take away from the opération of the act that which is properly sub- 
ject to it, it is the duty of the court to consider the substantial results, 
whatever may be the cloak that is used.to cover them. In the présent 
case there is, under the allégations of the complaint in the state court, 
no known ground of equity jurisdiction to justify the action of that 
court in taking possession of the assets of this corporation and ap- 
pointing a receiver, unless it be to protect creditors and for their 
benefit to liquidate the corporation and wind up its affairs and dis- 
tribute its assets upon the hypothesis that it is insolvent, and it must 
be inferred that the state court acted upon the only ground that could 
justify its action. 
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[5] It is contended, on behalf of those who resist the adjudication 
in bankruptcy, that under the state statute the state court has power 
to appoint a receiver of a corporation that is in imminent danger of 
insolvency, as well as if it be insolvent. Code Civ. Proc. S. C. 1912, 
§ 303, subd. 4. The language of the Code of Civil Procédure, in 
using tlie words "or in imminent danger of insolvency," means, how- 
ever, danger of insolvency from the standpoint of preserving its as- 
sets, that is to say, that unless a receiver be appointed, a corporation 
just about to become insolvent will hâve its assets wasted. In other 
words, the language of the Code of Procédure, "in imminent danger 
of insolvency," is the équivalent of the word "insolvency" as used in 
the Bankrupt Act as denoting the ground for the appointment of the 
receiver. The appointment of a receiver, whether because the cor- 
poration is insolvent or in imminent danger of insolvency, is in either 
case predicated upon insolvency. In the one case it is because that 
insolvency is actual, in the other case because that insolvency is im- 
minent, but in both cases it is because of insolvency. Where, there- 
f ore, a court of equity such as the court of common pleas for Pickens 
county takes possession of the assets of a corporation and displaces 
the management and control of the stockholders and appoints a re- 
ceiver to operate the corporation and préserve the assets with a view 
to ultimate distribution among the creditors, it can only be on the 
ground that the property practically belongs to the creditors, because 
its assets are insufScient tomeet any interest in the stockholders. In 
such case the corporation is insolvent and the appointment of the 
receiver, whether because the corporation be then actually insolvent or 
in imminent danger of insolvency, is an appointment because of in- 
solvency within the meaning of subdivision 4 of section 3 of the Bank- 
rupt Act. 

"When it appears that the application for a receiver has relation to in- 
solvency, and that the purpose of the proceeding is to hâve the corporation 
managed with a view to its dissolution and the distribution of its assets 
among the creditors of the insolvent, then the application for a receiver is 
clearly an act of bankruptcy." Exploration Merc. Co. v. Pacific H. & S. Co. 
(C. 0. A., 9th Circuit) 177 Fed. 825, 841, 101 C. C. A. 39, 55. 

[6] The counsel resisting the adjudication in bankruptcy further in- 
sist that, if it be so that the state court had no jurisdiction as a court 
of equity to appoint the receivers unless the corporation was insolvent, 
there being no other assignable ground for its action, yet that such er- 
ror on the part of the state court is an error to be corrected there. 
That is, that if the state court chose to appoint a receiver when it 
was not justified in doing so because the court had no ground of 
équitable jurisdiction, this court must not construe this action of the 
state court to be justified in that it appointed receivers upon the 
ground of insolvency, but that it must remit the parties to the state 
court to go back and ask for a dismissal of the proceedings there on 
the ground that that court was without power to make the appoint- 
ment on any ground stated in the complaint. This is, however, to 
overlook entirely the efïect which this court is bound to give to the 
Bankrupt Act. The Bankrupt Act provides a gênerai uniform system 
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for the administration of insolvent individuals and concerns. Cred- 
itors are given certain rights under this act which they are entitled to 
liave enforced. In the présent case, to tell them that the matter is 
to be remedied in the state court would be to give them no remedy 
at al-1. The only parties to the proceeding in the state court are the 
creditors who hâve acted on behalf of the corporation in making the 
application for the receivers in the state court, and the corporation 
itself , -which has acceded to and joined in that application. It would 
be unreasonable to expect thèse parties who hâve themselves acted 
in the state court in order to procure the receivers now to go there 
and ask that court to undo what was procured by them to be done 
on the ground that that court was without power. The directions of 
the Bankrupt Act are imperative, and creditors are entitled to the 
rights therein given, and are entitled to hâve them enforced independ- 
ent of any action of the state court. Under the Bankrupt Act and 
the theory by which it is enforced, upon the insolvency of a corpora- 
tion or individual, the creditors become the owners, as ît were, of the 
property, and hâve the right to administer it. They are given the 
right to appoint a trustée of their sélection, who is to administer the 
property very much under their direction and control. This is a posi- 
tive and uniform system provided by law for the administration of 
insolvent corporations. Its provisions cannot be defeated by any state 
action, législative or judicial. 

"The opération of the bankruptcy laws of the United States cannot be 
defeated by insolvent commercial corporations applying to be wound up under 
state statutes. The bankruptcy law is paramount, and the jurisdiction of the 
fédéral courts in bankruptcy, when properly Invoked, In the administration 
of the affairs of insolvent persons and corporations, is essentially exclusive." 
In re Watts & Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933. 

To allow the state court, or any other court for that matter, save 
the fédéral, to administer the assets of such a corporation by receivers 
is to nullify the provisions of the Bankrupt Act. It is to allow thèse 
corporations whose property really belongs to their creditors to be 
taken away from the control and possession of the creditors and put 
in the control and possession of an appointée of the court. This con- 
trol and possession for administration is the right which under the 
Bankrupt Act is expressly given to creditors, and it is the duty of 
the court which is charged with the administration of the Bankrupt 
Act to see that their rights in this respect are enforced and protected. 
If, therefore, a corporation is in the position in which a receiver has 
been appointed of its assets because of its insolvency, then the right 
of the creditors to control, manage, and administer its assets at once 
arises under the Bankrupt Act, and to remit them to the state court 
upon the theory that it is in that tribunal that they should make the 
question that the court has acted erroneously in the proceeding in 
which they are not parties would be wholly destructive of those rights. 

[7] It is suggested that, the state court having already taken pos- 
session through its receiver of the property, for the fédéral court now 
to adjudicate the corporation bankrupt will lead to a question as to 
which court is entitled to possess and administer, as the state court 
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may take the position that it is not a case of insolvency, and that unless 
it be admitted by the state court that it is a case of insolvency, this 
court should refrain from action Ukely to cause friction. It is un- 
fortunately true that the administration of the Bankrupt Act in thèse 
respects has caused and will cause friction between the two courts 
over the possession of the bankrupt assets, unless it is administered 
by both with the récognition of the fact that in ail cases which corne 
within the purview of its provisions the administration of the bank- 
rupt estate necessarily belongs to and must be carried on in the fédéral 
court. It is frequently a very invidious and unpleasant duty for the 
fédéral court, when the state court has, by a receiver, taken possession 
of the assets of an insolvent individual or corporation, then to proceed 
to take them away from the state court for administration in the féd- 
éral court under the provisions of the Bankrupt Act. The perform- 
ance of this duty is one to be accomplished by both courts with mutual 
considération and comity. However unfortunate and disagreeable 
this duty may be, it is the duty of the fédéral court under the Bank- 
rupt Act and the décisions of the United States Suprême Court. In 
re Watts & Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933. 
Wherever a corporation is adjudicated to be bankrupt its assets must 
be administered in the fédéral court. This is logically essential, as 
they cannot be administered piecemeal through long-drawn periods by 
diiïerent courts. It is for the purpose of carrying out and enforcing 
the theory of a gênerai and uniform administration of assets under 
the provisions of the bankrupt statute. No matter if the state court 
has taken possession of thèse assets when the assets so taken possession 
of are the property of an individual or corporation duly adjudicated 
bankrupt and whose estate is to be administered in the bankrupt court, 
it is the obligation of the fédéral court to administer, and the duty of 
the state court to deliver, the assets and permit them to be administer- 
ed in the fédéral court. For this purpose, under the décisions of the 
United States Suprême Court, it is the duty of the fédéral court to 
grant injunctions against persons and parties proceeding in the state 
court, and, if necessary, to require the receiver of the state court to 
deliver up possession of the assets to the trustée in bankruptcy, or 
even to a receiver appointed in the fédéral court. In re Watts & 
Sachs, supra. To avoid ail friction on thèse points it is necessary to 
recùgnize that the Bankrupt Act is paramount in its provisions for the 
administration of insolvent estâtes, and that the moment the question 
cornes in thaf thèse assets are to be administered upon the theory of 
insolvency, ail other jurisdictions after an adjudication in bankruptcy 
cease, and that of the fédéral court becomes exclusive. It is no more 
exclusive, then, than the jurisdiction in admiralty, which exclusive ju- 
risdiction, ûnder the shipowners' statutory limited liability act, is ex- 
ercised even to the point of requiring suits for loss or damage in the 
state courts to be dismissed and the whole matter ref erred to the féd- 
éral court. Steamship Co. v. Manufactory Co., 109 U. S. 578, 3 Sup. 
Ct. 379, 617, 27 L. Ed. 1038. 

It is better for both courts that there should be some uniform rulc 
on this subject, and it would relieve the fédéral court of the disagree- 
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able position it is sometimes put into of taking possession of assets, by 
it being recognized that this condition exists wherever the liquidation 
or marshaling or distribution of assets of a corporation or individual 
is to be had because of insolvency. Whenever, in other words, credi- 
tors are shown to be in a position in which their rights must be pro- 
tected, tliat the assets practically belong to them, and that the corpora- 
tion is in a position because of insolvency in which its assets should 
be applied to the liquidation of the debts and the payment of the credi- 
tors through an adjudication in bankruptcy, then the fédéral court 
alone has the burden of the administration. 

If, therefore, it were recognized as a uniform rule that wherever 
the proceedings in the state court show that what is sought in that 
court is the ultimate efïectuation of thèse purposes, that is to say, the 
liquidation of the corporation and the application of its assets to the 
payment of creditors because of insolvency, then the provisions of the 
Bankrupt Act directing the method of administration in the United 
States Court become paramount, and the state court would not at- 
tempt to take possession, it would put an end to ail question and fric- 
tion whatsoever. The fédéral court would be thus relieved from the 
invidious duty of deciding whether or not in any particular case it 
should interfère with a court of equal dignity and concurrent jurisdic- 
tion because the nominal ground upon which the state court acted was 
not stated to be insolvency, although the whole resuit of the action in 
that court was necessarily based upon the theory that the corporation 
was to be liquidated as an insolvent corporation. 

[8] Under the évidence in the case now before the court it is found 
that the only ground upon which the state court, to wit, the court of 
common pleas for Pickens county, could possibly hâve made the order 
of appointment of a receiver and taken possession of, to operate and 
eventually liquidate and marshal and distribute, the assets of the Maple- 
croft Mills under the allégations of the complaint was because of in- 
solvency. The Suprême Court of the state of South Carolina has ap- 
proved, for the state courts of the state of South Carolina, the same 
définition of insolvency as that given in the Bankrupt Act. Miller 
V. Land Co., 53 S. C. 364, 31 S. Ê. 281. Where the court of common 
pleas for Pickens county appointed a receiver because of insolvency, 
it must be presumed that it found under the laws of South Carolina it 
was such an insolvency as is defined to be insolvency in the Bankrupt 
Act, and that it adjudicated that question as against the Maplecroft 
Mills, so as to détermine it as well for thèse proceedings as for those 
in the state court. It could not well be that the company was found to 
be insolvent in the state court for its own purposes on its own applica- 
tion, and then solvent at the same time in the fédéral court so as to de- 
feat the application of its creditors. The position taken in the sixth 
ground of the motion for a new trial that in this proceeding the cor- 
poration had the right to disavow the action taken in the state court 
as not properly authorized by corporate action, so that in the one pro- 
ceeding it would benefit by that action as duly authorized and in the 
other it should be at liberty to disavow it to the préjudice of creditors, 
218 F.— 43 
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is disposed of by the principle decided in Exploration Merc. Co. v. 
Pacific H. & S. Co., supra, 177 Fed. 840, 101 C. C. A. 39. 

Thèse conclusions are in conflict in many particulars with the con- 
clusions of the United States Circuit Court of Appeals for the First 
Circuit, in the case of In re Wm. Butler & Co., Inc., 207 Fed. 705, 125 
C. C. A. 223. That décision, however, was by a divided court, an able 
judge (Judge Putnam) dissenting. The reasoning and conclusions of 
the United States Circuit Court of Appeals for the Ninth Circuit in 
Exploration Merc. Co. v. Pacific H. & S. Co., 177 Fed. 825, 101 C. 
C. A. 39, seem the better, and in the absence of any controUing déci- 
sion in this circuit bave been followed. 

It is therefore ordered that the motion for a new trial be and the 
same is hereby refused. 

It is further ordered, adjudged and decreed that it appears that the 
said Maplecroft Mills was insolvent at the date of the filing of the 
pétition for involuntary bankruptcy herein, and that within four 
months prior to the filing of said pétition a receiver was by the court 
of common pleas for Pickens county, because of insolvency, put in 
charge of its property, and it is thereupon ordered, adjudged, and de- 
creed that the said Maplecroft Mills be, and the same is hereby, de- 
clared to be a bankrupt under the provisions of the statute of the 
United States in such case made and provided. 



In re PAESONS LUMBER & PLANING MILL CO. 
(District Court, N. D. West Virginia. December 12, 1914.) 

1. Fkaudulent Convetanoeb (§ 308*) — Tbust Deed — Necessitt of Recobd — 

"Ceeditob." 

railure to record a mortgage or trust deed is not a fraud on credltors 
as a matter of law, under the recording act of West Virginia ; .since the 
term "credltors," as used in Code W. Va. 1913, c. 74, § 5 (sec. 3835), pro- 
viding tliat unrecorded conveyances shall be invalid as agalnst credltors, 
means lien, and not unsecured, credltors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. §§ 
923-940; Dec. Dlg. § 308.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Creditor.] 

2. Corporations (§ 542*) — Deed of Trust — Execution — Liability of Di- 

BECTOES. 

Code W. Va. 1913, c. 53, § 52 (sec. 2884), provides that corporate di- 
rectors shall cause a record of their proceedings in ail meetings to be 
properly kept, and that no member of the board shall vote on a question 
in which he is interested otherwise than as a stockholder, except the élec- 
tion of a président, or other oflicer, or employé, or be présent at the board 
while the same Is being consldered. Held, that where the secretary ana 
gênerai manager of a West Virginia corporation executed a deed of trust 
of Its property to secure certain stockholders and directors, includtng 
himself, for their liabllity as Indorsers of certain of the corporation's 
paper, under a by-law purportlng to give him unlimlted power to control 
and manage its business, without any direction or vote at a regular meet- 
ing of either stockholders or directors, and withheld the deed from record 
durlng a tlme when debts on behalf of the company sufBclent to render 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It wholly insolvent were incurred, and cansed such deed to be recorded 
only a few weeks before tbe institution of bankruptcy proceedings, it wa& 
fraudulent and void, though ratifled at a stockliolders* meeting. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2154-2160 ; 
Dec. Dig. § 542.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the Par- 
sons Lumber & Planing Mill Company. On pétition to review a ref- 
eree's order setting aside a deed of trust as a préférence. Affirmed. 

Samuel T. Spears, of Elkins, W. Va., for petitioning creditors. 
A. Jay Valentine, of Parsons, W. Va., for defending creditors. 

DAYTON, District Judge. The bankrupt is a corporation. W. H. 
McWhorter, W. G. Davisson, and R. J. Clifford, were stockholders 
and directors, and W. G. Davisson was secretary and gênerai manager, 
thereof on November 12, 1912, when it purported to exécute a deed 
of trust upon certain rèal estate in Parsons, Tucker county, W. Va., 
to secure W. H. McWhorter, W. G. Davisson, and R. J. Clifïord as its 
indorsers upon notes aggregating $5,000 and renewals thereof, dis- 
counted in banks and the proceeds applied to its use. This deed of 
trust, made to D. A. Davisson, trustee,was executed, for and on behalf 
of the corporation, by W. G. Davisson, its secretary and gênerai man- 
ager, under the authority of a by-law of the corporation conferring upon 
such officer the duty to control ail the business affairs of the company, 
with power to purchase, sell, enter into contracts, and make deeds on 
its behalf. It was not authorized by a direct vote had at a regular 
meeting of either stockholders or directors, but its exécution was rati- 
fled and confirmed subsequently, on December 30, 1912, by a stock- 
holders' meeting. 

This deed of trust, executed on November 12, 1912, as stated, was 
acknowledged November 13, 1912, but was not recorded until January 
6, 1914, a few weeks before the corporation was adjudged bankrupt. 
In the body of the deed of trust erasures were made, whereby one lot 
of ground, originally embraced therein, was stricken out. Thèse era- 
sures are admitted by Davisson, the secretary and manager who exe- 
cuted it on behalf of the corporation, to bave been made by him, but 
whether before or after its acknowledgment, or whether before or 
after its ratification by the stockholders' meeting, he is unable to state. 
In the course of the bankruptcy proceedings before the référée, W. H. 
McWhorter, one of the indorsers secured thereby, filed bis pétition, 
praying préférence for thèse $5,000 of notes, proved by the bank own- 
ers in the cause, by reason of this deed of trust. Creditors contested 
the prayer of this pétition, asserting the deed of trust to be void and 
constituting no lien. The référée sustained this contention of credi- 
tors, and at the instance of McWhorter this ruling of the référée is 
before me for revision. 

The contention of creditors is that this trust deed is fraudulent and 
void, because (a) it was designed to give a préférence and was withheld 
from recordation, and therefore subject to sections 2 and S of chapter 
74 (sections 3830 and 383S) of the Code of West Virginia ; (b) because 

'Vor other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the erasures made in it; and (c) because it was not authorized by 
action of the corporation's board of 'directors enrolled in the minutes 
of a meeting regularly held, in which minutes it affirmatively appeared 
that thèse three directors, McWhorter, Davisson, and CHfford, with- 
drew from the meeting and did not vote upon the question of its au- 
thorization. 

[1], Since the décisions of Holt v. Crucible Steel Co., 224 U. S. 262, 
32 Sup. Ct. 414, 56 L. Ed. 756, Gilbert v. Pepper, 65 W. Va. 355, at 
page 364, 64 S. E. 361, 36 L. R. A. (N. S.) 1181, In re Charles Town 
Light & Power Co. (D. C.) 199 Fed. 846, and Davis v. Hanover Savings 
Fund Society (affirming the latter case) 210 Fed. 768, 127 C. C. A. 318, 
it is well settled that the mère failure to record a mortgage or deed 
of trust is not a fraud upon creditors as matter of law, for, in the 
Holt Case, the Suprême Court holds that the eflfect to be given such 
unrecorded instrument must be determined by the recording law of 
the State, and that the question arising under that law turns upon who 
are included in the term "creditors" in the state statute ; while, in the 
Gilbert- Pepper Case the Suprême Court of Appeals of West Virginia 
has held that this term "creditors," as used in section 5, c. 74, of the 
Code, refers solely to lien and not to unsecured creditors. In the Dav- 
is-Hanover Case the Circuit Court of Appeals for this circuit has 
held that a transfer made by a bankrupt is to be judged, in determining 
the question whether or not it constitutes a préférence, as of the time 
when it was made, and not of the time of its registration. 

[2] At the time when this deed of trust was made, November 12, 
1912, the évidence seems clear that this corporation was not insolvent; 
therefore section 2 of chapter 74 of the Code becomes inapplicable. 
The question in conséquence, narrows itself down to whether or not, 
under ail the f acts and circumstances, this deed of trust was f raudulent 
tn fact in its exécution, and on that account should be held invalid. 
In this connection, it is to be noted that in the Charles Town Light & 
Power Co. Case the unrecorded mortgage was executed to secure gên- 
erai bonds of the corporation, negotiable in character, which in good 
faith had been purchased by the banks, and that the failure to record 
the mortgage was not the direct fault of the banks, but of the trustée 
in the mortgage. Thèse banks were in no wise interested, as stock- 
holders, directors, or otherwise of the debtor corporation. Hère the 
deed of trust was executed, not to directly secure the bank creditors, 
but to secure, for their surety obligation as indorsers, three men who 
were both stockholders and directors of the debtor corporation. It 
was not authorized by vote of the board of directors as required by 
Section 52, c. 53, of the West Virginia Code, which expressly provides 
that directors shall cause a record of their proceedings in ail directors' 
meetings to be properly kept, and that : 

"No member of the board shall vote on a question In which he is inter- 
ested otherwise than as a stockholder, except the élection of a président or 
other ofBcer or employé, or be présent at the board while the same is being 
consldered." 

In construing this statute in Hulings v. Hulings Lumber Co., 38 W. 
Va. 351, 18 S. E. 620, where the lumber company had conveyed its 
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property to a trustée to secure its debt, and had preferred a firm com- 
posed of two of its directors, both of whom were présent at this board 
meeting, when such conveyance was ordered and such préférence di- 
rected, but did not vote on that question, the Suprême Court of Appeak 
of this State held the conveyance as to such préférence to be prima 
facie fraudulent and void. In Hope v. Sait Co., 25 W. Va. 789, it 
is held: 

(1) The relation exlstlng between a direetor and the corporation Is that 
of a trustée. 

(2) Where a direetor of a corporation, deallng with the corporate prop- 
erty, obtalns an interest In or eontrol over the same for his own beneflt or 
advantage, elther with or without the consent of the other members of the 
board of directors, the transaction wlU be vlewed with jealousy, and it will 
for slight grounds be set aside by a court of equity at the instance of those 
standing in the relation of beneflciaries of such property, or at the instance 
of some one clalmlng through or under them, who but for such advantage 
so obtalned by such direetor would hâve the right to charge said property 
with the payment of their debta. 

(3) Where a direetor of a corporation, clalmlng to be a credltor thereof, 
has obtalned from his codlrectors a deed of trust or mortgage upon the cor- 
porate property to the exclusion of other creditors, such transaction wlll be 
presumed to be fraudulent; but such presumptlon may be rebutted by clear 
and convlncing évidence that the same is falr and reasonable and wholly 
free from ail talnt of fraud and unfalrness. 

In efifect the law demands that a direetor, acting in a fiduciary capac- 
ity as trustée, must do nothing that will in any way give him personal 
advantage over any stockholder or creditor of -the corporation, or ei- 
ther directly or indirectly do anything in his ovirn interest calculated 
to deceive or mislead others, whether stockholders or creditors, to 
their injury. In this case can it be said that Davisson, McWhorter, and 
Clififord fulfilled this légal obligation resting upon them as directors, 
when they secured this deed of trust from the corporation? I think 
not. They ignored the Code requirement of securing its exécution at a 
regular directors' meeting, with recorded minutes showing their with- 
drawal and refusai to vote for its authorization. On the contrary, 
they caused it to be executed by one of themselves as secretary and 
gênerai manager, under and by virtue of a by-law giving him apparent 
unlimited power to eontrol and manage the company's business. They 
then withheld this deed of trust from public knowledge, and incurred 
debts on behalf of the company sufiicient to render it wholly insolvent, 
and only a few weeks before the institution of bankruptcy proceedings 
disclosed its existence. Davisson, as secretary and manager, executed 
the deed. Davisson thereby sought to secure himself and two codl- 
rectors for their personal indorsement on notes for $5,000 money bor- 
rowed. Davisson concealed the existence of this trust, and as manager 
incurred large debts for and on behalf of the company ; in other words, 
secured others to give it crédit which he and his two codirectors were 
not willing to obtain for it without being secretly secured by lien upon 
the company's real estate in a way that would largely destroy the se- 
curity that such other creditors supposed they had in the unincumbered 
property of the company for the payment of their debts at the time 
they were contracted. This was clearly unjust and unfair, and brings 
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this trust deed under the ban of the law as fraudaient and voîd, so 
far as it seeks to establish a lien upon the property of the corporation 
for thèse debts. 

Reaching this conclusion, it is not necessary to discuss the question 
ôf erasures in the deed, or any other objections. 

It follows that the référée did not err in holding this deed of trust 
void, and as giving no lien préférence to thèse three directors, and 
his decree in the pr émises must be in ail respects affirmed. 



STATE OF IDAHO, to Use of LEONABD et al., v. AMERICAN SUBETY 

CO. OF NEW YORK. 

(District Court, D. Idaho, S. D. October 2, 1914.) 

1. Removal or Causes (§ 107*) — Peoceedings fob Remand — Sufeccienot of 
■ Motion. 

A motion to remand a cause to the state court, from wMch It has been 
removed, will not be denied merely because it does not specifically state 
the grounds thereof, where it ralses the question of the fédéral court's 
Jurisdiction, and clearly signifies the unwlllingness of the moving party to 
submlt thereto. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 178, 
225-232, 234 ; Dec. Dig. § 107.*] 

2. Removal of Causes (§ 103*) — Pegceedings fob Removal — Pétition. 

Where, though a pétition for the removal of a cause to the fédéral court 
was apparently not drawn on the theory that a separable controversy ex- 
isted between défendant and one of the plaintifEs, it prayed that the whole 
suit be removed, and from the pétition and the complaint together a sep- 
arable controversy clearly appeared, the failure of the pétition to clearly 
outline the nature of the separable controversy, state the value of the 
matter thereln in dispute, and the names of the parties, as vrould hâve 
been the better practiee, was not sulBcient ground for remandlng the 
cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. § 221; 
Dec. Dig. § 103.*] 

3. Removal of Causes (§ 48*) — Sepabable Coniboveesies — Sepabatb Inteb- 

ESTS OE Plans. 

The state, on behalf of the depositors In an insolvent state bank, sued 
the surety on the bond of its former state bank commissioner, alleging 
that he had neglected his duties, to the injury of the depositors. The 
complaint in each cause of action sought to recover the amount of the 
clalm of a particular deposltor, and not a distributive portion of the pen- 
alty of the bond. H., one of the claimants, was a nonresident of the state. 
AU the other claimants were résidents, but none of their clalms, except 
that of L., amounted to $3,000. The surety was a New York corporation. 
Eeld, that there was a separable controversy between défendant and L., 
entitling défendant to a removal to a fédéral court because of diverse 
citizenshlp, though the aggregate of the claims exceeded the penalty of 
the bond, as the right to a removal is governed by the case as stated in 
the complaint, which dld not show that the case Involved priorities or 
joint Interests in a spécifie fund. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 93, 
94; Dec. Dig. § 48.*] 

4. Removal or Causes (§ 102*) — Sepabable Contboveesies — Removal of 
' Whole Suit. 

Notwlthstanding the gênerai rule that the removal of a separable con- 
troversy carries with it the entire suit, the causes of action other than 

«For other cases see same toplc & § numeeb in Dec. & Am. Digs. X907 to date, & Pen'r Indexes 
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that in favor of L. would be remanded to the state court, a» H., a non- 
resident of the district, could not be required to submit lier clalm, alleged 
to be entirely separate and distinct Irom tbat of the other clalmants, to 
the fédéral court of such district, nor could the court, even by consent, 
take jurisdiction of the separate and distinct claims for less than $3,000. 
[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 218- 
220, 223, 224 ; Dec. Dig. § 102.*] 

At Law. Action by the State of Idaho, for the use and benefit of 
William Léonard and others, against the American Surety Company of 
New York. On motion to remand to the state court. Motion granted 
in' part, and denied in part. 

Edwin Snow, of Boise, Idaho, and J. G. Hedrick, of Hailey, Idaho, 
for plaintiiïs. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
défendant. 

DIETRICH, District Judge. William Léonard and 15 others, 
named in the complaint, were depositors in the Idaho State Bank at 
Hailey, which on August 31, 1910, closed its doors and permanently 
suspended payment on account of insolvency. At that date and for 
some time prior thereto one William G. Cruse was state bank commis- 
sioner, whose duty it was to inspect the affairs of this and other state 
banks. Upon his appointment in March, 1909, he had executed a bond 
to the state of Idaho in the pénal sum of $50,000, conditioned upon the 
faithful discharge of his duties, with the défendant as surety thereon. 
In the complaint it is alleged that Cruse neglected his duties in certain 
specified particulars, to the injury of the depositors ; and it is claimed 
that under the statutes of Idaho the bond, while running to the state, 
is for the use and benefit of any one injured through the misconduct 
or négligence of the commissioner, and that suit may be maintained 
in the name of the state for the use of any one who may bave sufïered 
damage. 

In the complaint the state is named as plaintifï, but it is expressly 
averred that it bas no real interest, and that the suit is brought for the 
use of the 16 persons named as depositors. As between thèse several 
depositors it is not shown that there is any communiiy of interest, their 
claims ail being waged in the same action to save the expense of numer- 
ous suits, and for no other reason. AU of the beneficiaries are résident 
citizens of Idaho, with the exception of Annie I. Harris, who résides 
in California. Her claim is for $46,672.74, and that of the claimant 
William Léonard is for $9,656.93. No one of the other claims reaches 
$3,000. 

The défendant is a corporation organized under the laws of New 
York, and has brought .the record hère from the state court, where the 
action was commenced, by a pétition for removal, upon the ground of 
diversity of citizenship between it and the claimants. The plaintifï 
moves to remand. 

By both sides it seems to be conceded that the case falls within the 
rule that, whenever the state is a mère figurehead or a nominal party 

•For other cases see same topic à l numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in a suit upon a bond, its présence will be disregarded, and only the 
citizenship of the benefîciaries or real parties in interest will be taken 
into considération in determining whether the requisite diversity of 
citizenship exists. City of New Orléans v. Whitney, 138 U. S. 595, 11 
Sup. Ct. 428, 34 L. Ed. 1102. The précise point urged by the plain- 
tiff is that, neither the défendant nor the claimant Annie I. Harris be- 
ing a résident of this district, the cause cannot be removed hère over 
her objection, under the rule of In re Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264, and In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 
706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 

[1] Preliminarily it is objected by the défendant "that the motion to 
remand does not state the grounds upon which counsel for the plaintifï 
now actually rely. True, such grounds are not specifically stated, but 
the motion does raise the question of our jurisdiction, and clearly signi- 
fies the unwillingness of the plaintiff to submit thereto any of the causes 
of action pleaded. Certainly it cannot be said that there has been a 
waiver by Annie I. Harris of the objection that the removal is not to 
the district of hcr résidence or that of the défendant, and though the 
objection is not specifically stated in the motion, she now distinctly 
urges it. . 

[2] If I understand correctly the defendant's position, it now seeks 
to sustain fédéral jurisdiction upon the ground alone that between it 
and the claimant, William Léonard, a résident of Idaho, there exists 
the requisite diversity of citizenship, and that he asserts a claim in his 
own right in excess of the amount required to confer jurisdiction, 
and that the claim is of such a character as to constitute a "separable 
controversy." From the form of the pétition it is to be inferred that 
probably this was not the theory entertained by counsel when the péti- 
tion was drawn, and upon behalf of the plaintifï it is now objected 
that, it not appearing from the pétition itself that removal is sought 
upon such ground, the existence of a separable controversy cannot be 
made the basis for retaining jurisdiction. But the prayer of the péti- 
tion is that the whole suit be removed, and, taking both the pétition 
and the complaint together, it clearly appears that there is involved 
in the suit a controversy between William Léonard and the défendant 
of the value of over $9,000. While it is doubtless better practice for 
the pétition itself clearly to outline the nature of the separable contro- 
versy and to state the value of the matter therein in dispute, and the 
names of the parties thereto, where such facts clearly appear upon the 
face of the complaint, the failure of the pétition to restate them will 
not be deemed to be a sufficient ground for remanding the cause. In 
the one decided case cited by the plaintiff as a précèdent for the view 
which it urges, Gates Iron Works v. James E. Pepper & Co. (C. C.) 98 
Fed. 449, it did not appear anywhere in the record what was the value 
of the matter involved in what was claimed to be the separable contro- 
versy. 

[3, 4] The only real question, therefore, is whether the controversy 
between the plaintiff, acting on behalf of William Léonard, and the de- 
fendant, as the same is set forth in what is called the first cause of ac- 
tion, constitutes a separable controversy. In form the action is one at 
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law, in which the plaintiff seeks to recover 16 separate judgments for 
16 individual depositors in a bank, having no relation to each other, 
and no one having any interest in the recovery of any other. Ordi- 
narily there coùld be no question that such controversies are ail sepa- 
rable one from the other. Upon behalf of the plaintiff, however, it is 
contended that inasmuch as the aggregate of thèse 15 several daims is 
apparently in excess of the penalty of the undertaking, upon which 
the action is brought, necessarily the relief to be granted to one of the 
plaintiffs will be somewhat dépendent upon the relief granted to the 
others. The rule relied upon is that a suit which involves priorities or 
joint interests in a spécifie fund présents no separable controversy. 
Fidelity Insurance v. Huntington, 117 U. S. 280, 6 Sup. Ct. 733, 29 L. 
Ed. 898. 

Such may be the principle upon which the controversy will ultimately 
be adjudicated, but thé difficulty about it is that such is not the theory 
upon which the complaint is drawn. As the pleading now stands, the 
défendant is compelled to resist claims for money judgments greatly 
exceeding $50,000. Léonard prays, not for a distributive portion of 
$50,000, but for a personal judgment against the défendant in the sum 
of $9,656.93, together with interest thereon at the rate of 7 per cent, 
per annum from September 1, 1910. And it is elementary that we 
must be governed by the plaintiff's case as it is set forth in the com- 
plaint. In this view it is thought the claim must be held to constitute 
a separate and distinct cause of action, and a controversy entirely sep- 
arable from the other causes of action. The removal was therefore 
proper. in so far as concerns this one cause of action. But by a parity 
of reasoning it is thought that ail other causes must be remanded. 
I am not unmindful of the gênerai rule that the removal of a separable 
controversy carries with it the entire suit; but the conditions hère are 
unique, and there seems to be no other way of giving eflfect to the re- 
moval statutes according to their spirit and intent. The joinder in one 
suit by means alone of a nominal plaintiff of 16 différent causes of action 
in favor of 16 différent plaintiffs, with no joint or community interest, 
is unusual, and upon the one hand we cannot permit the resort to such 
practice to operate to eut off the defendant's right to hâve a contro- 
versy between it and a résident of the state litigated in the fédéral court, 
and upon the other it cannot be regarded as a warrant to this court 
to exercise jurisdiction beyond that which the statutes confer. 

We cannot compel Annie I. Harris, a nonresident, to submit to an 
adjudication hère of a claim which she allèges is entirely separate and 
distinct from that of each of the other claimants, and we cannot take 
jurisdiction, even by consent, of a separate and distinct claim of less 
than $3,000 in value, belonging to one depositor, because we hâve juris- 
diction of the claim of another depositor in excess of that amount. 
It is hardly necessary to add that if the plaintiff had, in a single cause 
of action, set forth the facts substantially as they appear in the 16 dif- 
férent causes of action, and had prayed only for a decree adjudging 
that, by reason of such facts, the défendant was indebted to the plain- 
tiff, for the use and benefit of the several claimants, in the sum of $50,- 
000, and further that the decree apportion the amount of the recovery 
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to the several claimants as their rights and interests should ultimately 
appear, the questions discussed would présent a diflferent phase. 

In harmony with the foregoing views, an order will be entered re- 
manding ail causes of action except the first, and as to that the motion 
will be deniéd. 



IDAHO EY., LIGHT & POWER CO. et al. v. MONK, Oounty Treasurer, et al. 
(District Court, D. Idaho, S. D. June 18, 1914.) 

1. Taxation (§ 318*) — Assessment — Time eob Absbssment — Statutoey Pro- 

visions. 

Laws Idaho 1913, p. 201, § 92, provlding that the state board of equaliza- 
tion must assess ail property to be asaessed by it at its meeting conven- 
iiig on the second Monday of August, and must complète the assessment 
on the fourth Monday of August, is for the beneflt of the public, and not 
for the protection of the taxpayer, and is directory only; and hence, 
where the board, while still in regular session, adopted a tentative valua- 
tion of a hydro-electrlc power plant, and referred such valuation to the 
State tax commission for investigation, report, and recommendation, an 
assessment made December 4th, after receiving such report, materially 
Increaslng the tentative valuation, was not vold. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 530, 531; Dec. 
Dig. § 318.*] 

2. Taxation (§ 363*) — Assessment — Right of Taspayee to Heaeing. 

TJnder Laws Idaho 1913, p. 202, § 95, provlding that every person whose 
property is to be assessed by the state board of equalization shall, upon 
request therefor in writing, be entitled to a hearing before the board in 
relation to his assessment, where a taxpayer appeared at the board's reg- 
ular session in August, presented data, and made an argument with réf- 
érence to the valuation to be placed upon its property, and the board 
adopted a tentative valuation of such property, which it referred to the 
state tax commission for investigation, report, and recommendation, and 
after receiving such report met, pursuant to the call of the chairman, as 
provided in the adjoumment of Its August session, such taxpayer was not 
entitled to notice before the making of an assessment materially increas- 
ing the tentative valuation, in the absence of any claim that it did not 
know that the valuation flxed in August was tentative, that it requested 
notice before any change therein was made, or that any promise in re- 
spect to a further hearing was made, especially where it never requested 
là writing a hearing pursuant to section 95. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 603-606 ; Dec. 
Dig. § 363.*] 

In Equity. Suit by the Idaho Railway> Light & Power Company and 
another against William Monk, as Treasurer and ex officio Tax Col- 
lecter of Canyon County, Idaho, and another. Bill dismissed. 

Cavanah, Blake & MacLane, of Boise, Idaho, for plaintiffs. 

J. H. Peterson, Atty. Gen. of Idaho, J. J. Guheen, T. C. CofBn, and 
E. G. Davis, Asst. Attys. Gen. of Idaho, R. L. Givens, of Boise, 
Idaho, B. W. Henry, of Caldwell, Idaho, and C. E. Melvin, of Silver 
City, Idaho, for défendants. 

DIETRICH, District Judge. This suit was brought by the Idaho 
Railway, Light & Power Company against the treasurer and the auditor 
of Canyon county to enjoin the collection of certain taxes levied against 

•For other cases see same touic & i numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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its property. THe cause is submitted upon the complaint and the 
answer and a brief stipulation of facts. 

The property assessed is a hydro-electric power plant, together with 
transmission lines and distributing Systems, by which the plaintiff fur- 
nishes electric current for lighting and power purposes in Ada, Canyon, 
and Owyhee counties, Idaho. The assessment was made by the state 
board of equalization, and it is objected, not that the property was 
exempt from taxation, or that the valuation is excessive, or that the 
board is without gênerai authbrity or jurisdiction in the premises, but 
that its proceedings were so irregular as to render void that part of 
the valuation hère called into question. Section 89 of the revenue laws 
of the State (Session Laws 1913, p. 200) provides that every corpora- 
tion owning property of this character shall, on or before the second 
Monday of July of each year, furnish to the board a verified list and 
description thereof. By section 92 it is provided that the state board 
must assess ail property subject to its jurisdiction at the meeting of 
the board "convening on the second Monday of August in each year, 
and must complète the assessment of such property on the fourth Mon- 
day of August in that year." In section 93 it is provided that the board 
may, for the purpose of securing information, require the attendance 
of the owner of property, or of any officer or manager or agent of such 
owner, and require him to answer under oath ail questions propounded 
to him. Section 95 provides that : 

"Every person whose property is to be assessed by the state board of 
equalization shall, upon request therefor, In wrlting, be entitled to a hearing 
before the said board In relation to hls assessment or the assessment of 
other property in the state, and the said board shall, upon any such request, 
fix a time for such hearing withln the period withln which such assessment 
must be made, and such hearing shall be conducted in such manner as the 
said board may direct." 

By section 96 it is directed that on or before the first Monday of Sep- 
temb.er in each year the state auditor, as secretary of the board, shall 
prépare and transmit certified statements of the assessment of property 
by the board to the auditors of the several counties of the state. 

The assessment complained of was made for the year 1913, and it 
appears that while the board was in session on August 18, 1913, a 
représentative of the plaintiff company appeared, presented data, and 
made an argument with référence to the valution to be placed upon 
its properties. Apparently this hearing was informai, for no request 
in writing was ever made by the plaintiff, as provided in section 95, 
and no hearing was ever ordered. Upon August 25th, the board being 
still in regular session, a tentative or conditional valuation of several 
properties, including that of the plaintiff, was adopted, as appears from 
the foUowing entry in the minutes of the board : 

"It was found upon investigation that reports on this class of property 
in many cases were Incomplète and unsatisfactory, and for this reason are 
unsafe upon which to base an assessment ; therefore, upon motion duly car- 
ried the following valuations were temporarily set, and by same motion, the 
said valuations were referred to the state tax commission for Investigation, 
report, and recommendation as to valuation, property which had escaped, 
and any other recommendations and suggestions said commission might see 
fit to make, to the end that said property might be equitably taxed, the said 
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temporary and tentative valuations to be flled In abeyance, and not deflnltely 
and flnally flxed or acted upon until said report from said tax commission 
had been filed and acted upon by the state board of equalization, thé board 
having practically no data or iniformation upon whicli to base a true assess- 
ment." 

Appended to the entry was a detailed schedule of the valuations. 
Why the board adopted this tentative valuation is left to conjecture, 
and, upon the whole, seems quite inexplicable. Again, for some reason 
which apparently no one is able to explain, thèse assessments, although 
expressly stated to be tentative, and ordered "to be filed in abeyance 
and not definitely and finally fixed or acted upon," were promptly cer- 
tified to the auditors of the several counties in which the properties are 
situate. Upon receipt of the certificates, thèse officers entered the 
valuations upon the tax rolls of the county, without any notations that 
they were tentative only. On November 22d, two days before the time 
when taxes became due and payable under the law, the state auditor 
telegraphed the county officers not to issue officiai receipts upon the 
valuations theretofore certified, and on December 4th the board of 
equalization again met, pursuant tq the call of the chairman, as pro- 
vided in the adjournment of August 25th. No notice of this meeting 
was given to the plaintifif ; and, in so far as appears, it had no knowl- 
edge thereof, and was unrepresented. At this meeting, after consider- 
ing the report of the state tax commission, the board entered an order 
very materially increasing the tentative valuations of August 25th, and 
thereupon the state auditor certified them to the several counties, with 
directions to the proper officers to enter the new valuations upon their 
assessment books, and to charge and collect taxes upon the basis 
thereof. 

It is of the increase in valuation made at this meeting that the plain- 
tiff complains. In due time it tendered to the défendant county officers, 
and they received, without giving a receipt in fuU, the entire amount of 
taxes due upon the valuation of August 25th ; its contention being 
that the excess valuation of December 4th was without jurisdiction, 
and therefore void, because (1) the board was without power to act 
after the fourth Monday of August; and (2) assuming that its power 
did not cease upon that date, still it could not thereafter act without 
notice to the plaintifif. 

[ 1 ] As to the first proposition, it is thought that section 92, prescrib- 
ing the period for making assessments, is not mandatory, but directory 
only. There is no language which, either in terms or by fair implica- 
tion, prohibits the board from perf orming the primary duty imposed up- 
on it after the fourth Monday of August, and upon the whole I entertain 
no doubt that the provision relied upon in section 92 was intended for 
the benefit of the public, and not for the protection of the taxpayer, and 
therefore f ails within the gênerai rule that provisions in revenue laws, 
fixing the time within which duties are to be performed, are directory 
only. Cooley on Taxation (3d Ed.) p. 487; French v. Edwards, 13 
Wall. 506, 20 L. Ed. 702 ; State Auditor v. Jackson County, 65 Ala. 
142, 150; Buswell v. Supervisors, 116 Cal. 351, 48 Pac. 226; Sweet v. 
Boyd, 6 0kl. 699, 52 Pac. 939 ; Anderson v. City of Mayfield, 93 Ky. 
230, 19 S. W. 598 ; Hart v. Plum, 14 Cal. 148. 
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I have examined the several décisions cited by counsel in support of 
a contrary view, but they ail involve statutory provisions differing to 
some degree from the law of this state. Take the case of Stone v. 
Sessions, for instance, reported in 100 Mich. at page 343, 58 N. W. 
at page 1014. The gist of the décision is correctly stated in the head- 
note, which is as f oUows : 

"Under a city charter providing that the board of review shall not Increase 
an assessment after the first five days of its session, the doubling of an assess- 
ment after seven days renders it void." 

Hère are express négative words, denying authority after the lapse 
of a certain prescribed period. Not quite so explicit, but of like import, 
is the statutory prohibition involved in Napa SavingsBank v. Napa 
County, 17 Cal. App. 545, 120 Pac. 449. The other ca'ses, while per- 
haps not so obviously distinguishable, furnish the plaintiff but little sup- 
port. It may be added that, this being a question of assessment, and 
not of equalization, section 79 of the revenue law tends to confirm 
rather than to militate against the view which we have adopted. It 
provides that : 

"The state board of equalization may meet at any time or place deslgnated 
by the chairman for the purpose of promulgating rules or consldering any 
matters in relation to assessment and taxation, but no assessment shall be 
equalized except at the meetings prescribed for that purpose" in the act 

[2] Nor do I think the second proposition tenable. It is conceded 
that actual notice to the plaintiff of the meeting of the board held dur- 
ing the period prescribed by law was not required, the statute itself 
giving constructive notice to ail the world. It is further conceded that 
if the adjournment of August 25th had been to a day certain no notice 
of the adjoumed meeting would have been necessary. But the argu- 
ment is that, upon the passing of the fourth Monday of August, and 
with the indefinite adjournment of the board, no valuation could there- 
after be put upon a taxpayer's property without first giving him actual 
notice and an opportunity to be heard. 

The case relied upon with considérable confidence at the argument, 
and the only one directly in point to which my attention bas been called, 
is that of Mercantile Bank of Cleveland v. Hubbard, County Treasurer, 
decided by the Circuit Court of Appeals of the Sixth Circuit, reported 
in 105 Fed. at page 809, 45 C. C. A. at page 66. The case arose in 
Ohio, and the facts are closely analogous to those of record hère. 
While the statute of Ohio required notice to the taxpayer, the court 
took occasion to express the opinion that, without the statutory re- 
quirement, "such action could not be taken as would affect a citizen's 
property rights by increasing the value of his property for taxation 
without giving him an opportunity to be heard." It is to be noted, how- 
ever, that this case, under a différent title, was taken to the Suprême 
Court of the United States for review, where the décision of the Cir- 
cuit Court of Appeals was reversed upon this very point. Lander v. 
Mercantile Bank, 186 U. S. 458, 469, 22 Sup. Ct. 908, 913 (46 L. Ed. 
1247). After referring to certain of its earlier décisions, the Suprême 
Court, speaking through Mr. Justice McKenna, said : 
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"We do not think the prlnclple of those cases Is affected by an adjournment 
of the Ohio board without flxlng a date of meeting. How were the rights of 
the bank affected and to what inconvenlence was it put? It did not appear 
at the flrst meeting of the board. It restée on the évidence it had returned 
to the auditor, and it knew that the report it had made to the comptroUer 
of the State would be before the board, and It knew also the duties and 
Power of the board. The board was a public tribunal, open to be invoked, 
and charged with duties, and necessarily subject to adjournments. What 
it had done the bank could easily hâve ascertained, and as easily what It 
contemplated doing. An Inquiry would hâve ascertained both. By the exer- 
tion of a very trifling trouble the bank would hâve been informed of every 
meeting of the board." 

Observations of like character are applicable to the présent case. 
The plaintiff, doubtless acting upon the gênerai notice provided by 
the statute, appeared before the board at its regular meeting, furnished 
data, and by way of argument presumably presented such considéra- 
tions as it had to offer upon the question of the proper valuation to be 
placed upon its property. It was thus given a hearing, although it had 
made no formai statutory request therefor. It did not hâve the right 
to be présent, as in case of a trial in a court of law, during the entire 
time the board had under investigation and considération the valuation 
to be placed upon its property. It had the opportunity and was accord- 
ed the privilège of making its showing both upon the facts and the 
law, and of thèse it availed itself . What more had it the right to ask ? 
It must hâve known that the valuation of August 25th was tentative and 
subject to change. It does not charge that it was misled or deceived. 
It is not alleged that it requested to be advised before any change in 
the tentative valuation was made by the board, or that any promise in 
respect to a further hearing was made or broken. Besides, it is to be 
noted that only property owners who make request in writing for a 
hearing are entitled to be heard, and, the plaintiff having failed to make 
such application, it cannot complain of the failure of the board to give 
it a further hearing. 

Having taken this view of the only grounds upon which the plaintiff 
contends the enforcement of the tax should be restrained, it is unneces- 
saiy to consider the several objections raised by the défendants to the 
suificiency of the bill and of the showing therein made, to warrant éq- 
uitable relief. Accordingly the bill will be dismissed. 



MEDLIN MILLING CO. v. MOFFATT COMMISSION 00. et aL 

(District Court, W, D. Missouri, W. D. January 9, 1915.) 

No. 3691. 

1. CoEPOBATioNS (§ 501*) — Actions — Right to Equitable Relief — Ao- 

COUNTING. 

Where an offlcer of a corporation wrongfuUy used and lost its funds 
in certain gambllng transactions in grain through défendant commission 
Company, the corporation was entitled to sue in equity to recover the 
money so lost, because of the trust relationship arlsing by opération of 
law and a necessity for an accounting and possible dlscovery. 

[Ed. Note.— Éor other cases, see Corporations, Cent. Dig. §§ 1920-19^9, 
1931, 1932 ; Dec. Dig. § 501.*] 

•For other cases se* same topic & S numbeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. CoNSPiEACT (§ 18*)— Civn, CoNSPiBACT— Faildbe or Peoof. 

An allégation of civil consplracy opérâtes chlefly to afifect the Intro- 
duction of évidence, and to fix liabillty on parties who would not other. 
wlse be directly liable, so that failure to establish consplracy, is not 
ground for abatement ; the establlslinient of llability directly agalnst one 
or more défendants being sufflcient to support an approprlate decree. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dlg. §§ 18-24; Dec. 
Dlg. § 18.*] 

3. GaMING (§ 14*)— PUBCHASB AND SALK OV FuTUEES. 

At common law a contract for the sale of grain for future delivery, the 
parties intending that it should not be delivered, but that the obligation 
should be diseharged by a payment of différences, was void as a mère 
wager; while nnder Kev. St Mo. 1909, §§ 4780, 4785, relatlng to such sub- 
ject, the contract Is vold if either party has such Intention. 

[Ed. Note.— For other cases, see Gaming, Cent. Dig. §§ 25, 26; Dec 
Dig. § 14.*] 

4. Gaming (§ 14*) — Dealing in Futubks. 

Oommodities may be bought in good faith for future delivery, and if s,o 
bought hedging wlU be permitted to secure those who make contracta In 
advance against the fluctuations of the market, even though it be expected 
that such purchase vrill be satisfied by set-ofC, Instead of by an actual de- 
livery of the grain ; the test being tbp real intention of the parties with 
respect to actual delivery. 

[Ed. Note.— For other cases, see Gaming, Cent Dlg. §§ 25, 26; Dec. 
Dlg. § 14.*] 

5. Gaming (§ 11*) — Tbansactions on Boabd of Tbade. 

Though legitimate opérations on Boards of Trade In accordance with 
the formalities prescribed and established are recognlzed as valld, the 
mère adoption of such formulée, even though operatlve within such boards 
to compel delivery, if demanded, wlll not protect a transaction which 
does not contemplate such delivery, though clothed in the garb of reg- 
ularity. 

[Ed. Note.— For other cases, see Gaming, Cent. Dlg. §§ 19-21, 23, 26; 
Dec. Dig. § 11.*] 

8. OOBPOKATIONS (§ 426*) — POWEBS — OHABTEB — ILLEGAL ACTS — DeALINO IW 

Futuees — Ultea Viees. 

Where a corporation organlzed to operate a flour mill, with power to 
purchase grain necessary for the opération of the mlll, etc., it was en- 
titled to buy grain for future delivery, and hedge such bona Me con- 
tract when necessary to protect Itself agalnst the fluctuations of tho 
market ; but It had no rlght to gamble in futures, and such gambllng, be- 
ing prohiblted both by the corporatlon's charter and the pollcy of tha 
law, and acts of Its oflScers In ustng Its funds for such Illégal purpose, 
were ultra vires, and not binding on the corporation or its stockholders, 
nor can they be ratified. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dlg. § 426.*] 

T. OoBPOBATioNS (I 487*) — ^Detensbs — Ultea Vibeb. 

Where défendant commission corporation, through Its regularly con- 
stituted ofHcers and agents, permitted a treasurer of plalntlff corporation 
to use complalnant's funds to gamble in futures through the instrumen- 
talities afforded by défendant, and défendant recelved complalnant's funds 
so unlawfuUy dlverted by Its treasurer, défendant coula not invoke the 
doctrine of ultra vires, when sued by complainant to recover the money 
so diverted, nor escape liabillty because It had pald out a large part of 
the fund to others. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. |§ 1893-1898; 
Dec. Dig. § 487.*) 

*For other cases see atune toplc & § n0MBbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. COEPORATIONS (§ 306*) — LiABILITIES — OfFICEES AND DlBECTOBS. 

Where gambllng transactions in futures between complainant's treas- 
urer and défendant corporations were ail condueted in the name of de- 
fendant as a corporation; and complainant's money lost therein was ail 
received by défendant corporation, a recovery thereof by complainant was 
limited to défendant corporation, and could not be had as agalnst Its of- 
ficers and directors. 

[Ed. Note. — For otlier cases, see Corporations, Cent Dig. §§ 1457, 1458 ; 
Dec. Dig. § 306.*] 

9. Parties (§ 6*) — Keai. Partt in Interest. 

A corporation, being flnaneially embarrassed by reason of the misuse of 
its funds by Its treasurer in certain gambling transactions in grain 
through défendant corporation, authorized by résolution the transfer of 
Its cause of action to recover the fund f rom défendant to one who was a 
director and its attomey. Ko formai transfer was made, however, and 
the resolution was rescinded. Meld, that such proceedings did not affect 
the corporation's right to malntain the action to recover the funds in its 
own name. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. §§ 6, 7; Dec. Dig. 
8 6.*] 

At Law. Action by the Medlin Milling Company against the Mof- 
fatt Commission Company and others. Decree for complainant. 

Scarritt, Scarritt, Jones & Miller, of Kansas City, Mo., for com- 
plainant. 

Bail & Ryland, of Kansas City, Mo., for défendants. 

VAN VAIvKENBURGH, District Judge. The complainant, a 
Texas corporation, seeks to recover from the défendants, a grain 
brokerage company of Kansas City, Mo., and its controUing officers, 
and one F. M. Rogers, who was treasurer and gênerai manager of the 
complainant, an amount équivalent to the funds and moneys of the 
complainant alleged to hâve been unlawfully, by collusion and conspir- 
acy on the part of the défendants, diverted from the uses and corpo- 
rate purposes of the complainant, and by the défendants appropriated 
to unlawful and illégal uses by means of certain wagers or gambling 
transactions with respect to the rise and fall of future priées of grain. 
The complainant's charter hmits its powers and purposes to those 
of owning and operating a flour mill and the necessary lands, build- 
ings, machinery, and appliances therefor, and "to purchase grain 
and other property necessary for the opération of the said mill, and 
to transact ail business incident thereto for the mutual profit and bene- 
fit of the stockholders." 

The statutes of Missouri relative to contracts for the purchase and 
sale of grain and other products for future delivery (section 4780, R. 
S. Mo. 1909) provide: 

"AU purchases and sales or pretended purchases and sales, or contracts 
and agreements for the purchase and sale, of the shares of stocks or bonds of 
any corporation, or petroleum, provisions, cotton, grain or agricultural products 
Whatever, either on margin or otherwise, without any intention of receiving 
and paying for the property so bought, or of delivering the property so sold, 
and ail the buying or selling or pretended buying or selling of such prop- 
erty on margins or on optional delivery, when the party selling the same, 
or ofCering to sell the same, does not intend to hâve the full amount of the 

•For other cases see same topic & § numbeR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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property on hand or under hls control to dellver upon such sale, or when the 
party buying any of such property or ofiferlng to buy the same does not In- 
tend actually to receive the full amount of the same if purchased, are hereby 
declared to be gambling and unlawful, and the same are hereby prohibited. 
Any Company, copartnershlp or corporation, or member, offlcer or agent there- 
of, or any person found gullty of a violation of the provisions of thls section, 
shall be fined In a sum not less than three hundred dollars nor more than 
three thousand dollars." 

Section 4785 provides : 

"AU contracts made In violation of section 4780 * ♦ • of thls article 
shall be considered gambling contracts and shall be vold." 

The trades under review began about the middle of April, and 
ended about the middle of July, 1910. The first one was arranged be- 
tween Rogers personally and the défendants as a pretended sale of 
10,000 bushels of wheat, and was closed out three days later at a 
profit. The défendant corporation was a member of the Kansas City 
Board of Trade, and ail the deals were cleared and closed out through 
what is known as the clearing house of that board. Ail of the trades 
through the clearing house were conducted in the name of the défend- 
ant corporation and as its business, and ail marginal différences were 
settled by débit and crédit to the défendant corporation. As losses 
would occur, the défendant corporation, acting through its controlling 
officers, who were aîso défendants, would draw its draft upon the 
milling company for the amount of those losses, and Rogers, either 
personally or by directing some clerk so to do, would draw a check on 
the f unds of the plainîiff corporation in its bank, and so pay the drafts ■ 
of the défendant corporation. By those means the funds of complain- 
ant were transferred to the treasury of the défendant corporation. 
The source of thèse funds and the nature of the trades made were well 
known to the défendants. 

Largely as a resuit of thèse and similar transactions the plaintifï 
corporation suffered financial embarrassment, and the situation was 
revealed to its controlling officers and directors. Shortly thereafter 
negotiations were had with its creditors looking to a discharge of its 
indebtedness and to possible rehabilitation. Among other things, a 
transfer of this cause of action to one D. T. Bomar, a director and 
counsel of the complainant company was considered. Appropriate 
resolutions were adopted by the board of directors, and a tentative 
agreement to that effect was made ; but that arrangement and agree- 
ment were, prior to the institution of this suit, canceled and annulled, 
and this action by the corporation was instituted with the assent and 
approval of ail the parties in interest. 

Two questions are interposed at the outset : (1) Is the suit properly 
addressed to a court of equity? (2) Has the conspiracy charge been 
established, and, if not, what is theresulting efïect upon complainant's 
right to recover? 

[ 1 ] It would seem that the bill states grounds for équitable relief. 

Because of the trust relationship, which arises by opération of law, 

and the nêcessity for an accounting, and perhaps of discovery, the 

courts hâve recognized the propriety of this form of action. Pearce 

218 F.-^4 
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et al. V. Dill, 149 Ind. 136, 48 N. E. 788; English v. Mcintyre, 29 
App. Div. 439, 51 N. Y. Supp. 697; Central Stock & Grain Exchange 
V. Bendinger, 109 Fed. 926, 48 C. C. A. 726, 56 L. R. A. 875 ; Cook on 
Corporations (6th Ed.) vol. 2, pp. 452, 1155. 

[2] An allégation of civil conspiracy opérâtes chiefly to affect the 
introduction of évidence and to fix liability upon parties who would 
not otherwise be directly liable. The failure to establish it does not 
abate the suit as in criminal conspiracy, which is the gist of the ac- 
tion. In the former case, the establishment o£ liability directly 
against one or more of the défendants is sufficient to support an ap- 
propriate decree. 

[3] Under the common law a contract for the sale for future de- 
livery of grain or other commodities, the parties to which intend that 
the goods-shall not be delivered, and that the obligation of the con- 
tract shall be discharged by the payment of one party to it to the oth- 
er of the différence between the contract price of the goods at the 
date fixed for their delivery, is void, because the contract évidences a 
wager. And under the statutes and décisions of the state of Missouri 
such a contract is void if either of the parties to it bas such an in- 
tention. Cleage v. Laidley, 149 Fed. 346, 79 C. C. A. 284. 

[4] Of course, grain may be bought in good faith for future deliv- 
ery ; and if so bought in good faith, hedging will be permitted to se- 
cure those who make contracts in advance against the fluctuations of 
the market, even though it be expected that such purchases will be 
satisfied by set-ofif, instead of by the actual delivery of the grain. 
Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236-249, 25 
Sup. Ct. 637, 49 L. Ed. 1031. The rule in this state, as well as gener- 
ally, is laid down by the Kansas City Court of Appeals in Kingston v. 
Montgomery, 121 Mo. App. 451, 460, 97 S. W. 202, 204: 

"The test to be appUed in determlnlng whether sales of commodities for 
future delivery are legitimate business transactions, or are flctitiously made 
for the purposes of gambling, is to ascertain the real intention of the parties 
with respect to the actual delivery of the commodity. A person has the right 
to sell for future delivery à thlng he does not own, provided he and his 
vendee intend at the time that an actual delivery is to be made ; and parties 
to such contracts hâve the undoubted right afterwards to release each other 
from performance, either with or without the payment of a considération by 
one of them. Such incidents are not uncommon in legitimate business. But 
the mère making of a written contract under which a delivery or its légal 
équivalent may be compelled is by no means conclusive of a mutual Intention 
to dellver. The real intention is to be gleaned from ail the facts and cir- 
cumstances, and when it appears that the written agreement is a subterfuge 
intended to conceal the actual agreement it will be dlsregarded. Lane v. 
Logan Grain Co., 105 Ma App. 215 [79 S. W. 722]." 

[5] Legitimate opérations on Boards of Trade, in accordance with 
the formalities prescribed and established by such bodies, are recog- 
nized; but the mère adoption of such formulse, even though opera- 
tive within such boards to compel delivery, if demanded, will not pro- 
tect a transaction which does not contemplate such delivery, even 
though clothed in the garb of regularity. The law looks beyond the 
form, and deals with the substance of things. 

[6] The Medlin Milling Company had the undoubted right to buy 
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grain for future delivery, and to hedge such bona fide contracts when 
necessary to protect itself against the fluctuations of the market. It 
had no right under its charter to gamble in futures, as that term is 
used and understood in this discussion. Such dealings were clearly 
ultra vires this corporation, and were prohibited, both because of the 
restrictions of its charter and the policy of the law. Any acts of its 
officers or agents, of the kind thus forbidden, are not binding upon it. 
To this extent they are étrangers to it. Neither bas the corporation 
power to ratify such acts, because illégal and immoral in the eyes of 
the law. Jemison et al. v. Bank, 122 N. Y. 135, 25 N. E. 264, 9 L. 
R. A. 708, 19 Am. St. Rep. 482 ; English v. Mcintyre, 29 App. Div. 
439, SI N. Y. Supp. 697; Bank v. Edwards, 243 Mo. 553, 147 S. W. 
978; McCormick v. Market Bank, 165 U. S. 550, 17 Sup. Ct. 433, 41 
L. Ed. 817; Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. 
Ed. 198. In McCormick v. Bank, supra, the Suprême Court said : 

"The doctrine of ultra rires, by which a contract made by a corporation 
beyond the scope ot its corporate powers is unlawful and void, and will not 
support an action, rests, as this court has often recognized and afflrmed, 
upon three distinct grounds: The obligation of any one contracting wltb 
a corporation to take notice of the légal llmlts of its powers ; the Interest of 
the stockholders not to be subject to risks which they hâve never under- 
taken ; and, above ail, the interest of the public that the corporation shall 
not transcend the powers conferred upon It by law." 

Where, in addition thereto, the act is immoral, as vîewed by the 
expressed policy of the state, the reasoning takes on added strength. 
The transactions hère complained of were conducted by the treas- 
urer of the milling company on the one side, and by the défendant 
corporation, through its oiificers named as code fendants, on the other. 
To my mind the évidence clearly discloses that they were gambling 
transactions pure and simple. No delivery was contemplated by either 
party. The grain was not bought and sold for future delivery for the 
use of the milling company in a legitimate way and to protect it against 
market fluctuations, but merely for the purpose of closing out the deals 
upon market quotations. Défendants knew that the funds of complain- 
ant were being diverted for this unlawful purpose. The amount thus 
diverted appears to be $23,362.50. 

[7] The doctrine of ultra vires cannot be invoked by the défend- 
ant corporation. It dealt in an unlawful manner, through its regu- 
larly constituted officers and agents, to the disadvantage of complain- 
ant, whose interests were betrayed by its treasurer. It received the 
funds thus unlawfully diverted. The fact that it may hâve subse- 
quently paid out a large part thereof to others cannot avail it. Huie 
v. Allen, 87 Hun, 516, 34 N. Y. Supp. 577; Pearce v. Dill, 149 Ind. 
136, 48 N. E. 788; Jemison et al. v. Bank, 122 N. Y. 135, 25 N. E. 
264, 9 L. R. A. 708, 19 Am. St. Rep. 482; English v. Mcintyre, 29 
App. Div. 439, 51 N. Y. Supp. 697; Central Stock & Grain Exchange 
V. Bendinger, 109 Fed. 926, 48 C. C. A. 726, 56 L. R. A. 875. 

[8] Inasmuch, however, as the dealings were conducted in the name 
of the défendant corporation, and, so far as the record shows, the 
money was received by it, the recovery should be confined to this de- 
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fendant, which must be left to deal with its own officers and directors 
in that regard as the law may permit. 

[9] But one considération remains, and that is whether the plaintiff 
in this case is the real party in interest. I am of opinion that it is. 
The conveyances that were contemplated by the action of the board 
of directors were but steps in a project of liquidation. Various classes 
of assets were thus allotted to the représentatives of différent cred- 
itors, and, for certain other than thèse choses in action, the conveyances 
were actually made and delivered. No such transfer of title was 
made of thèse causes of action. It was authorized by resolution ; but 
it sufhciently appears that this action was rescinded. Under the circum- 
stances of this case the mère resolution could not operate effectively to 
complète the transfer contemplated. The proposed assignée was a di- 
rector of the complainant company, a relative of its président, and an 
attorney in charge of its litigation. Nothing was done by the corpora- 
tion which could not be withdrawn in any event by consent of both par- 
ties to the action. Even though title had been vested in Bomar, it 
might by him hâve been reconveyed to the company. No formai ac- 
tion to this end was necessary, because no formai transfer had been 
made. I think there can be no doubt that the complainant has the 
right to prosecute the action in its own name. 

If complainant were an individual, whose funds had been thus em- 
ployed by an agent withôut authority, there could be little division as 
to the law. Are the stockholders of a business corporation less for- 
tunately situated? It is of paramount importance that the funds of 
such corporation should not be diverted by its agents from their legiti- 
mate channels and applied to unauthorized and forbidden uses with 
knowledge, actual and constructive, of third parties by whom, as bro- 
ker or principal, the funds thus diverted are received and misappHed. 
If this remedy does not exist, the law forbidding transactions of the 
nature hère involved is easily susceptible of évasion. 

A decree will be entered accordingly. 



In re MAGEN et, al. 

(District Court, E. D. Pennsylvania. December 10, 1914.) 

No. 3641. 

1. Bankbxjptct (§ 414*) — Discharge — Objections — Books or Account — 

Failukb to Keep. 

That cash sales, even when payment was received In the présence ot 
the bankrupts' bookkeeper, were purposely and intentlonally omitted from 
the books, was sufflcient to sustatn a spécification of objection to the 
bankrupts' discharge for failure to keep books of account from which 
their flnancial condition could be ascertalned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 720-722; 
Dec. Dlg. § 414.*] 

2. Bankeuptct (§ 413*) — Dischaegb — Objections — Peooï — ^Vaeiance. 

Failure of the trustée to prove the whole amount alleged in spécifica- 
tions of objection to the bankrupts' discharge, alleging concealtnent of 

•For other cases see same topic & i numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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assets, fallure to account for assets, and fraudulent omission of prop- 
erty from schedules, was not material. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727; Dec. Dig. § 413.*] 

3. Bakkbuptct (§ 413*) — Application fob Dischabqe — Objection — Rul- 

ings of referee. 

Where spécifications of objection to the bankrupts' dlscharge were filed 
with the référée, an objection that hia report set out a synopsis tliereof, 
instead of setting them out in full, was frivolous. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 712-718, 
725, 727 ; Dec. Dig. § 413.*] 

4. Bankkuptcy (§ 415*) — Application fob Dischabqe — Heabing — Evidence 

— Objections — Waiveb. 

An objection to the introduction In évidence, on hearing of objections 
to bankrupts' discharge, of the bankrupts' testimony taken in their gên- 
erai examination, except as against the bankrupt whose testimony was 
Introduced, etc., not made before the référée, is not available on excep- 
tions to the referee's report, adverse to the application to diseharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 698-708, 719, 
723, 724, 726, 728; Dec. Dig. § 415.*] 

In Bankruptcy. In tlie matter of bankruptcy proceedings of Mor- 
ris Magen and another, trading as tlie Magen Bros. Company. On 
exceptions to referee's report sustaining spécifications of objection to 
the bankrupts' discliarge. Overruled. Report confirmed. 

Julius C. Levi, of Philadelphia, Pa., for objecting creditors. 
Bernard Harris and Henry N. Wessel, both of Pliiladelpliia, Pa., 
for bankrupts. 

THOMPSON, District Judge. The référée recommends that the 
first, fourth, tenth, and eleventh spécifications of objection to the dis- 
charge of the bankrupts be sustained. The bankrupts filed 16 excep- 
tions to the referee's report; the first, second, third, fourth, and fifth 
being based upon alleged error in spécifie findings of fact. The tes- 
timony amply sustains the findings of the référée to which the second, 
third, fourth, and fifth exceptions are directed." 

[1] The first exception is: 

"(1) Because the learned référée erred in finding as a fact 'that the bank- 
rupts instructed their bookkeeper not to enter cash sales, and that this method 
of not entering cash sales entirely falsifled the books, and made it impossible 
to ascertain from them the bankrupts' true condition.' " 

There does not appear to be any direct évidence of instructions, as 
such, from the bankrupts to their bookkeeper not to enter cash sales ; 
but there is ample évidence to show that the cash sales (and in cash 
sales the bankrupts included those paid for by money, checks, and 
notes), even when payment was received in the présence of the book- 
keeper, were Durposely and intentionally omitted from the books. 
The grounds of the first exception are immaterial, as the évidence 
amply justifies the referee's first formai finding of fact in support of 
the first spécification of objection, viz. : 

"That the bankrupts hâve, with intent to conceal their true financlal con- 
dition, and in contemplation of bankruptcy, failed to keep books of account 
from which such condition might be ascertained." 

•For otber cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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There was, therefore, no error as charged in the sixth exception, in 
recommending that the first spécification of objection be sustained. 

As to the fourth spécification of objection, charging removing, trans- 
ferring, and concealing, merchandise amounting to not less than $75,- 
000 and upwards, or permitting the same to be done, with intent to hin- 
der, delay, and defraud creditors, the référée finds that the bankrupts 
transferred, removed, destroyed, or concealed assets to the amount 
of $40,808.96. 

As to the tenth spécification of objection, charging failure to ac- 
count for assets to the value of $116,067.06, the référée finds that the 
bankrupts hâve failed to account for assets to the amount of $40,- 
808.96. 

As to the eleventh spécification of objection, charging that the bank- 
rupts knowingly and fraudulently omitted property to the value of 
$116,067.06 îrom their schedules in bankruptcy, and fraudulently con- 
cealed it f rom their trustée, the référée finds that the bankrupts know^ 
ingly and fraudulently omitted property of the value of $40,808.96. 

[2] The évidence amply sustains the findings of the référée as to 
the amount of the assets under the fourth, tenth, and eleventh spéci- 
fications, being $40,808.96. The failure of the trustée to prove the 
whole amount alleged in the spécifications of objection is not material 
in passing upon the right of the bankrupts to be discharged. In 
order to make the spécifications conform to the proof, however, the 
fourth, tenth, and eleventh spécifications of objection may be amended, 
so that the figures therein set forth may conform to the fact proved 
as found by the référée. In re Lesser (D. C.) 108 Fed. 205; In re 
Knaszak (D. C.) 151 Fed. 503. 

The référée was not in error, therefore, as charged in the seventh, 
eighth, and ninth exceptions. 

[3] The charge in the tenth, eleventh, and twelfth exceptions, that 
the référée erred in setting forth spécifications of objection not iden- 
tical with those actuaJly filed by those creditors, is frivolous, as the 
spécifications of objection filed were before the référée, and, in re- 
ferring to them in his report, he set out a synopsis of them, instead of 
setting them out in full. 

[4] The thirteenth exception charges that the référée erred in rec- 
ommending the sustaining of the first, fourth, tenth, and eleventh ex- 
ceptions without sufficient proof. Under that exception, under the 
first to ninth, inclusive, and the fifteenth and sixteenth exceptions, it 
is argued that the référée should not hâve considered the testimony 
of the bankrupts taken in their gênerai examination, except as against 
the bankrupt whose testimony was introduced, nor the testimony of 
other parties taken before the référée. Counsel for the bankrupts 
cites in support of this position the récent décision of this court in 
the Case of Malschick & Levin, 217 Fed. 492 (In Bankruptcy, No. 
3915), in which an opinion was rendered October 29, 1914. In Mal- 
schick & Levin objection upon that ground was made at the time the 
testimony was offered, and its admission was against objection through- 
out the hearing before the référée. In the présent case the testimony 
of the bankrupts was offered and received without objection upon that 
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ground ; the only ground of objection being as stated by tlieir counsel 
as follows: 

"Mr. Levl: I oflfer In évidence, in support of the spécifications flled In 
opposition to the discharge of the bankrupts, the testlmony of each of the 
bankrupts taken before you under this proceeding, and since the case has 
been referred to Richard S. Hunter, Bsq., référée in bankruptcy. 

"Mr. Harris: I object to the ofifer, on the ground that the proceedings, and 
the first meeting of creditors, and continuations thereof, were never ad- 
journed sine die; that at no time were the bankrupts given an opportunity 
to either revise, amend, or correct their testlmony, nor has counsel for the 
bankrupts been given an opportunity to eross-examlne them upon such points 
as he may deem proper to cross-examlne them, for the purpose of eluddating 
points in their favor. The testlmony has never been slgned, as far as I 
recollect, and the spécifie charges contalned in the spécifications of objec- 
tion should be borne out by such testlmony as would bear dlrectly upon the 
points at issue. 

"Mr. Levl: I offer In évidence the évidence of ail other parties outslde of 
the bankrupts taken before the référée. 

"Mr. Harris: I ask that I be given an opportunity to examine the testl- 
mony, and, if necessary to make objection to this ofter." 

Opportunity was afforded to examine the bankrupts, and after their 
examination by their counsel in this proceeding no further objection 
was made to the testimony taken in the original proceeding. The 
bankrupts must therefore be deemed to hâve waived objection upon 
the ground now stated. 

The gênerai exceptions (14, 15, and, 16), charging that the findings 
of the référée are against the law, against the évidence, and against the 
weight of the évidence, are without merit. 

An order will be entered allowing the fourth, tenth, and eleventh 
spécifications of objection to be amended to conform with the proof 
as to amounts found by the référée, and thereupon the exceptions to 
the referee's report will be dismissed, the report confirmed, the first, 
fourth, tenth, and eleventh spécifications of objection sustained, and 
the pétition of the bankrupts for their discharge denied. 



THE ROSALIE MAHONY. 

(District Court, W. D. Washington, S. D. November 19, 1914.) 

No. 1508 

1. Seamen (§ 29*) — LiABiLiTY OF Vessel fob Injubt to Longshobeman — ^Nég- 
ligence OF Fellow Servants. 

Llbelant, «with another longshoreman, both employed dlrectly by the 
ship, vpere engaged in loading and plllng lumber on the deck of a vessel 
from a truck, when he was injured by lumber f rom another truck, whlch 
upset while being unloaded by two seamen near by. It was not shown 
that the trucks in use were unusual, uusuitable, or unsafe appllances, and 
the évidence tended to show that the truck upset by reason of the man- 
ner In which It was being unloaded by the seamen, who commenced un- 
loading from one side, instead of from across the top. Èeld, that the In- 
jury was due to the négligence of fellow servants, for which the shIp 
was not liable. 

[Ed. Note.— For other cases, see Seamen, Cent DIg. §g 186, 188-194; 
Dec. Dig. § 29.*] 

•For otker cases see same topic & % »umbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. WoEDs ano Phrases — "Box Dollt." 

A "box dolly" is a vehicle whlch has but one wheel, a wlde cylindrlcal 
drum in tlie center of It, and Is shaped llke a box, the lower part of which 
extends down as far as tbe axis of the drum. 

In Admiralty. Suit by Samuel Knudsen against the.steamship Ro- 
salie Mahony ; Olsen & Mahoney, Incorporated, claimant. Decree for 

claimant. 

Wedell Foss, of Tacoma, Wash., for libelant. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for claimant. 

CUSHMAN, District Judge. Libelant, in the employ of the Rosalie 
Mahony, an American steam schooner in the lumber-carrying trade 
from ports on Puget Sound to Cahfornia ports, while engaged in stow- 
ing lumber being loaded thereon from a scow, was injured by part of 
a truck load of lumber falling on him upon the upsetting of the truck. 

At the time of his injury libelant and another longshoreman were 
stowing lumber on the deck of the vessel. Other men were similarly 
engaged. It was broad daylight. Sling loads of lumber were being 
hoisted from a scow alongside the vessel by means of the vessel's steam 
winches, and were lowered upon trucks, which trucks were then 
pushed along the top of the deck load to the place where it was de- 
sired to stow the lumber, there being two men to each truck. 

[ 1 ] Libelant and the longshoreman working with him were both ex- 
perienced men. At the time of the injury they were both stowing a 
sling load of lumber that had been landed and handled as above indi- 
cated. Two other men, regular seamen of the ship, pushed another 
loaded truck to a point near where libelant was working, and com- 
menced to unload it. In doing so they did not take off a layer of 
lumber entirely across the top of the load on the truck, but removed 
a part of several layers down one side of the truck, when it suddenly, 
and without any other apparent reason than the manner in which it 
was being unioaded, tipped over, striking and injuring the libelant's 
left foot seriously. 

The loads of lumber on the trucks were somewhat larger than the 
loads ordinarily handled, this being occàsioned by the fact that the 
lumber was loaded on the scow from the mill by use of a steam 
crâne, which deposited the sling loads from the crâne on the deck of 
the scow in large, regularly shaped loads, which loads on the scow 
were kept separate by placing under each load, and between the loads, 
blocks, to enable the convenient removal, after the depîositing of the 
load, of the cable in which the load was carried by the crâne. 

When the scow was brought alongside of the ship, thèse sling loads 
of lumber, without being broken up, were removed from the scow by 
means of booms and steel cables on board the ship, being deposited, 
as stated, upon the trucks. Being originally made up at the mill, their 
size was determined without considération of the trucks upon which 
they were eventually placed. Thèse trucks were four-wheeled, with a 
30x36-inch frame, the deck of which was about 20 or 22 inches high. 
The sling loads of lumber were about 8 inches wider than the top of 
the truck. 
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There is évidence tending to show that the load which tipped over 
was composed of long and wet timbers. The loading was being 
donc under the direction of the mate. Libelant seeks to recover be- 
cause no means were provided by which to steady the truck while it 
was being unloaded, because the shng load of lumber placed on the 
truck was too large, and was not placed upon the truck evenly and 
properly balanced,. and because the four-wheeled truck was used, in- 
stead of a "box dolly." 

[2] There is no évidence in any way tending to support the first 
ground of libelant's contention. A "box dolly" bas but one wheel, a 
wide cylindrical drum in the center of the vehicle, which is shaped 
like a box, the lower part of which extends down as far as the axis 
of the drum. The "box dolly" will never stand by itself. One end 
or the other of the load falls down and rests upon the deck. 

The libelant's contention is that the "box dolly," being more diffi- 
cult to upset, was the only safe and suitable appliance for use in such 
work; but the évidence fails to show that the truck used was an un- 
usual, unsuitable, or unsafe appliance for the use to which it was be- 
ing put. It may or may not hâve been more likely to tip over than a 
"box dolly." Its tendency so to do is not shown to bave been so 
much greater than that of the "box dolly" as to show it unfit to be 
used for this purpose, or not reasonably safe and suitable. It had 
compensatory advantages in the ease and speed with which it might be 
used. 

The fact that the truck, after it had been loaded, was trundled over 
the top of the lumber already loaded for 15 or 20 feet, to the point 
where it was desired to unload it, where it was partly unloaded before 
it tipped over, warrants the fînding that the proximate cause of its 
falling was the manner pursued by the two seamen engaged in un- 
loading it, in that they did not remove the layers across the top of the 
load, but unloaded it from one side. This shows that, within the 
narrowest sensé, the act causing the injury was that of a fellow serv- 
ant engaged in the same common employment as libelant, for which 
claimant is not liable. 

Even if it were conceded that the load put upon the truck was un- 
usually high and large, and that that fact contributed to its falling, 
yet would the act of so loading the truck be the act of a fellow serv- 
ant of libelant. Oison v. Ore. Coal & Nav. Co., 104 Fed. 574, 44 
C. C. A. 51 ; Hermann v. Port Blakely Mill Co. (D. C.) 71 Fed. 853. 
The fact that unusually large loads of lumber were being handled on 
the trucks at this particular mill does not show incompetency on the 
part of the mate, nor any of the ofïicers of the ship. Hermann v. 
Port Blakely Mill Co. (D. C.) 71 Fed. 853, at pages 856 and 857. 

Libelant contends that the case df Oison v. Oregon Coal & Navi- 
gation Co. is not controlling, because in that case the vessel was being 
navigated at sea and not loaded within a state's jurisdiction ; but the 
décision clearly holds that the maritime law and the common law, in 
respect to the f ellow-servant rule, are the same, and the chief case re- 
lied upon as authority by the court in Oison v. Oregon Coal & Navi- 
gation Co. was Quinn v. Lighterage Co. (C. C.) 23 Fed. 363, where 
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libelant was injured through the négligence of the master of the ves- 
sel in giving a prématuré order and setting the winch in motion while 
the vessel was being loaded. 

How giving considération to the laws of the state of Washington 
would benefit libelant is not made to appear, as the court in this case 
heretofore held — upon claimant's exceptions to the libel — that the 
Workmen's Compensation Act of the state of Washington did not af- 
fect this court's jurisdiction in admiralty. The commonrlaw or stat- 
utory liability under the state law (Workmen's Compensation Act 
[Laws 1911, c. 74]) has been abolished. The Bee (D. C.) 216 Fed. 709. 

Libelant has placed much reliance upon The Joseph B. Thomas, 86 
Fed. 658, 30 C. C. A. 333, 46 L. R. A. 58. That décision does not 
support libelant's contention. As the court points out, the chief dis- 
puted fact in the case was whether the négligence was that of a steve- 
dore or a sailor: 

"Their argument [the shlp and Its owners] is that the Injury to appellee 
occurred from the immédiate act of the person who trod upon the covers; 
that sueh person was a fellow servant of the appellee, one of the employés of 
the stevedore who was loading the vessel, under a contract with the owners 
thereof, and over whom appellants had no control." 86 Fed. page 660, 30 
C. C. A. 334, 46 L. E. A. 58. 

It is true that the court finally held that the proximate cause of 
libelant's injury in that case was neither that of a fellow servant of 
libelant, nor of a seaman in the service of the ship, in negligently 
knocking the keg into the hatch, thereby injuring libelant, but that the 
négligence was that of the ship, in that its servant placed the keg 
and left it near the open hatch. But in the présent case the longshore- 
man (libelant) was not in the employ of a contracting stevedore en- 
gaged in loading the vessel, but was a servant of and in the immédiate 
employ of the ship, and together with the seamen — who were work- 
ing with the upset truck — was engaged in the common undertaking 
of loading the vessel. 

Decree will be for claimant. 



SUNDLES V. IDAHO-OBEGON LIGHT & POWER CO. 
(District Court, D. Idaho, S. D. August 28, 1914.) 

1. COEPOEATIONS (§ 560*) — RECEIVEHS — JUDGMENT. 

Where a recelver was appointed for an hisolvent corporation pendîng an 
action against the corporation for a tort, judgment could not be granted 
in that action against the recelver ; the court being unable therein to ad- 
just the equitles of the parties, if any. 

[Ed. Note. — Eor other cases, see Corporations, Cent. Dlg. §§ 2253-2260, 
2262 ; Dec. Dig. § 560.»] 

2. COEPOEATIONS (§ 566*) — InSOLVENCT — CLAIMS — JXJDQMENT FOB ToBT — PrEF- 

EBENCES. 

Where judgment was recovered against a corporation for tort, plalntifC 
was not entitled to hâve the same allowed as a preferred claim against 
the corporation's assets In insolvency as against the rigbts of mortgaged 
bondholders, either under Const. Idaho, art. 11, § 13, provlding that the 

•For other cases see same toplo & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Législature shall not pass any law permltting the leasing or aliénation of 
any franchise, so as to release or relieve tlie francliise or property held 
thereunder trom any liabillty of the lessor, grantor, lessee, or grantee con- 
tracted or mcurrecl in the opération, use, or enjoyment of such franchise, 
or any of such privilèges, or iudependent thereof. 

[Ed. Kote.— For other cases, see Corporations, Cent. Dig. §§ 2283-2286; 
Dec. Dig. § 566.*] 

At Law. Action by A. H. Sundles against the Idaho-Oregon Light 
& Power Company, continued in the namé of W. J. Ferris, appointed 
receiver of the defendant's property pendente lite. On motion for 
judgment. Judgment granted against the corporation, but denied as 
against the receiver. 

Richards & Haga, of Boise, Idaho, for plaintifï. 

Cavanah, Blake & MacLane, of Boise, Idaho, for défendant. 

DIETRICH, District Judge. The défendant corporation is engaged 
in furnishing to private consumers electric Hght and power, and on or 
about June 5, 1913, in the course of the construction of one of its trans- 
mission Unes, its employés carelessly left a wire suspended in such a 
way that the plaintifï, while mowing weeds in the public highway, came 
into contact therewith and was very seriously injured. He commenced 
this action in the state district court to recover damages, and upon the 
pétition of défendant the same was removed to this court. In the 
meàntime, in a suit originally brought against the corporation for the 
foreclosure of a trust deed given to secure a large issue of bonds, and 
executed and recorded long before the happening of the accident, 
the défendant W. J. Ferris was appointed receiver of ail of its prop- 
erty, who, by permission of the court, has appeared hère upon its be- 
half. 

[ 1 ] It seems that the défendant carried insurance in a casualty Com- 
pany, indemnifying it against loss on account of accidents such as this, 
and upon the recbmmendation of the receiver he was authorized to ac- 
cept from the insurer $3,500 in compromise of its liability, and to exé- 
cute to it a release in f ull. An understanding has also been reached be- 
tween counsel for plaintifï and counsel for the défendant corporation 
and its receiver, with the approbation o.i the court, by which the re- 
sponsibility of the défendant for the accident is acknowledged, and a 
judgment against it is to be entered for $7,000, leaving open for déter- 
mination, however, the gênerai question of the dignity of the judgment 
with respect to other claims against the property of the estate. In view 
of the acknowledged liability of the corporation, an order has already 
been made directing the receiver to pay over to the plaintiflf the full 
amount of $3,500 received from the casualty company, so that the ques- 
tion now submitted on the motion for judgment against the receiver is 
whether or not the balance of $3,500 can be treated as a preferential 
claim against the insolvent estate. In any view of the question it is 
thought the motion for judgment against the receiver cannot be allowed. 
The action is one at law to recover damages for a tort, and in it the 
court could not adjust such equities, if any, as may exist. Other claims 
for préférences <ire being pressed, and the claimants, as well as the 

•For other cases se» same topio & S nijmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mortgage trustée, hâve a right to be heard in résistance to the allowance 
of this as a pref erred claim, and it will therefore be necessary for the 
plaintifï to intervene in the f oreclosure suit. 

[2] While upon this ground alone the motion must be denied, the 
gênerai question of the rights of the holder of a liquidated claim aris- 
ing out of a tort, as against the trustée of a pre-existing mortgage, has 
been submitted, and will be disposed of. The weight of authority is 
undoubtedly adverse to the plaintiff's contention. There is little to be 
added to the brief and comprehensive exposition of the law upon the 
subject in Farmers' Loan & Trust Co. v. Northern Pacific Co. (C. C.) 
74 Fed. 431, where the conclusion was reached that the allowance of 
such a claim in préférence is unwarranted. See, also, Trust Co. v. 
Riley, 70 Fed. 32, 16 C. C. A. 610, 30 L. R. A. 456; Easton v. Huston, 
& T. C. R. Co. (C. C.) 38 Fed. 12; In re Dexterville Mfg. Co. (C. C.) 
4 Fed. 873 ; Hiles v. Case (C. C.) 14 Fed. 141 ; Farmers' Loan & Trust 
Co. V. Détroit, etc., R. Co. (C. C.) 71 Fed. 29; Farmers' Loan & Trust 
Co. V. Green Bay, etc. (C. C.) 45 Fed. 664; Central T. Co. v. Wabash, 
etc. (C. C.) 28 Fed. 871 ; Central T. Co. v. East Tennessee, etc., Co. 
(C. C.) 30 Fed. 895 ; Ames v. Union Pacific R. Co. (C. C.) 74 Fed. 335 ; 
Foreman v. Central T. Co., 71 Fed. 776, 18 C. C. A. 321. The plaintiff's 
view is more or less strongly supported by Green v. Coast Line R. Co., 
97 Ga. 23, 24 S. E. 814, 33 L. R. A. 806, 54 Am. St. Rep. 379, Farm- 
ers' L. & T. Co. V. Northern Pacific R. Co. (C. C.) 71 Fed. 245, Farm- 
ers' L. & T. Co. V. Kansas City, etc. (C. C.) 53 Fed. 182, and Dow v. 
Memphis, etc., _R. R. Co. (C. C.) 20 Fed. 260. The last two cases, how- 
ever, were decided by Judge Caldwell at circuit, and seem to be out 
of harmony with Trust Co. v. Riley, supra, in the décision of which by 
the Circuit Court of Appeals he participated. 

While it has not been called to my attention that the Suprême Court 
of the United States has ever considered the question, it has clearly 
been its disposition to limit rather than to extend the application of the 
rule of préférences. Kneeland v. American L. & T. Co., 136 U. S. 89. 
10 Sup. Ct. 950, 34 L. Ed. 379; Gregg v. Metropolitan T. Co., 197 U. 
S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717. 

The further contention is made that a préférence right may in some 
manner be made to rest upon section 15 of article 11 of the Constitu- 
tion of Idaho, which is as follows: 

"The Législature shall not pass any law permltting the leasing or aliénation 
of any franchise so as to release or relleve the franchise or prope^ty held 
thereunder from any liablUty of the lessor or grantor, or lessee or grantee, 
contracted or incurred in the opération, use, or enjoyment of such franchise, 
or any of its privilèges." 

But I am unable to concur in the view that this provision is appli- 
cable. Of it the Suprême Court of Idaho has said (Seymour v. Boise 
R. R. Co., 24 Idaho, 7, 132 Pac. 427) : 

"It wlU be notlced that tlie Constitution does not forbld a transfer of the 
franchise and property of a corporation, but simply déclares that no sale or 
transfer shall release the franchise and property held thereunder from any 
llabillty incurred by the grantor or lessor or grantee or lessee in the opéra- 
tion, use, or enjoyment of such franchise. Section 15, art. 11, Const. ; City 
of South Pasadena v. Pasadena L. & W. Co., 152 Cal. 579, 93 Pac. 490. It 
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was the Intention of the framers of tte Constitution to make thèse pre- 
existing 'liabilities' preferred claims against the franchise and property 
transferred, and to déclare them prior and superlor to any subséquent bonds, 
mortgages, or incumbrances placed thereon by the purchaser or transférée 
of such franchise and property." 

If we assume, without deciding, that a mortgage constitutes an 
"aliénation" within the meaning of this provision, it is to be borne in 
mind that there is no question hère of "releasing" or "relieving" the 
franchise or the property of the défendant company from the payment 
of the plaintiff's daim. The only question is whether, in applying such 
franchise and property to the payment of the liabilities of the corpora- 
tion, the so-called équitable lien of the plaintifï shall displace a pre- 
existing contract lien of which the plaintiff had notice. It is not 
thought that the section was intended to effect such a resuit. 

It may be added that this claim and others which are being urged 
for preferential allowance against the property of this and other re- 
ceivership estâtes pending before us strongly emphasize the need of 
both national and state législation establishing at least certain gênerai 
rules for the guidance of courts in administering insolvent estâtes of 
corporations of this character. Both bondholders and gênerai credi- 
tors are entitled to a mpasure of certainty as to their relative rights not 
afiforded by tjne judicial décisions. 

Judgment will go in favor of the plaintifï and against the corporation, 
but not against the receiver, for $7,000 and costs, with the understand- 
ing that counsel for the plaintiff shall enter upon the record a crédit of 
$3,500 upon account of the judgment. Should the plaintiff désire to 
intervene in the foreclosure suit, for the purpose of making a supple- 
mental or différent showing in support of his claim of préférence, or for 
the purpose of pro forma making up a record, with the object of ob- 
taining a review in the appellate court of the conclusion hère reached, 
permission is granted to intervene and file his complaint in interven- 
tion. 



tJNITBD STATES T. CHICAGO, M. & P. S. ET. CO. 

(District Court, D. Idaho, N. D. June 16, 1914.) 

No. 443. 

Commerce (§ 27*) — Railkoads — Hotjes of Sebvice Law — "Employé." 

The Hours of Service Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 
[Comp. St. 1913, §§ 8677-8680]), which provides that It shall apply to any 
common carrier or carriers, their officers, agents, and employés, engaged 
in the transportation of passengers or property by railroad from one state 
to another, and that "employés," as used therein, means persons actually 
engaged in or connected with the movement of any train, did not apply to 
the englneer of a work train operated wholly within one state, though 
upon a line of railroad constituting a part of the company's through hlgh- 
way of Interstate commerce, and though the train was engaged in haul- 
ing materials for the repair of the track over which Interstate trains ran. 
[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dlg. 
§ 27.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Employé.] 

•For other cases see same topic & § ndmeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Civil action by the United States against the Chicago, Milwaukee 
&' Puget Sound Railway Company. On demurrer to the amended 
complaint. Demurrer sustained. 

J. Iv. McClear, U. S. Atty., of Cœur d'Alêne, Idaho, J. R. Smead, 
Asst. U. S. Atty., of Boise, Idaho, and Walter N. Brown, Sp. Asst. 
U. S. Atty. 

Geo. W. Korte, of Seattle, Wash., for défendant. 

DIETRICH, District Judge. The amended complaint contains two 
causes oi action substantially alike. In each the défendant is charged 
with the violation of what is commonly known as the "Hours of Serv- 
ice Act." 34 Stat. 1415. Référence to the first coimt will suffice. 

The spécifie charge is that on or about October 31, 1912, the de- 
fendant permitted one J. H. Crown, a locomotive engineer upon one 
of its work trains, to remain on duty for a longer period than 16 con- 
sécutive hours. The work train was being operated between Karnar 
and Pedee, both in the state of Idaho, upon a Une of the defendant's 
railroad constituting a through highway of Interstate commerce, and 
was being used for hauling dirt or earth to fill certain bridges. It 
is expressly alleged that Crown "was solely engaged in and connected 
with the movement" of this work train, and that the train was "solely 
engaged in hauling" dirt, as already explained. It is further alleged 
that the défendant was a common carrier engaged in interstate com- 
merce by railroad in the state of Idaho. By the demurrer the de>- 
fendant challenges the sufficiency of the facts alleged to constitute 
a cause of action. 

The question submitted is whether an employé upon a railroad 
"work train" operated wholly within one state, by a railroad corpora- 
tion engaged in interstate commerce, upon a Une of railroad constitut- 
ing a part of the company's through highway of interstate commerce, 
falls within the provisions of the act referred to. The act has received 
an authoritative construction in Baltimore & Ohio Railway Co. v. In- 
terstate Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 L,. 
Ed. 878, which it is thought requires the question to be answered in 
the négative. Much of the argument submitted by the government 
pertains to the power of Congress in the premises and the efïect of 
the adoption of the defendant's view upon the comprehensiveness of 
the act. The power of Congress to extend the régulation to employés 
upon intrastate trains hâving no direct relation to interstate transporta- 
tion, and the cogency of the reasons advanced why such extension 
should be made, may be admitted; but the ultimate question is, not 
what législation is possible or désirable, but what we actually hâve. 
By the first section thereof the act is made to apply "to any common 
carrier or carriers, their officers, agents, and employés, engaged in 
the transportation of passengers or property by railroad" from one 
state to another; and the term "employés" as used is declared "to 
mean persons actually engaged in or connected with the movement of 
any train." In the Baltimore & Ohio Case it was urged by the rail- 
road company that the act was unconstitutional, because, as was said : 



TTNITED STATES V. CHICAGO, M. * P. S. BT. OO. 703 

"Its prohibitions and penaltles are net limited to interstate commerce, but 
apply to Intrastate railroads and to employés engagea in local business." 

But this contention was rejected by the court, under the view that 
only employés "who are connected with the movement of trains in in- 
terstate transportation" are comprehended within the terms of the act. 
It was held that the term "employés" is qualified by the clause, "enr 
gaged in the transportation of passengers" from one state to another, 
as well as by the clause, "engaged in or connected with the movement 
of any train." FoUowing the quotation of section 1 in full, it was 
said: 

"No difficulty arlses in the construction of this language. The flrst sentence 
States the application to carriers and employés who are 'engagea in the trans- 
portation o£ passengers or property by rallroad' in the District of Columbia 
or the territories, or in Interstate or foreign commerce. The définition, in 
the second sentence, of what the terms 'rallroad' and 'employés' shall Include, 
qualify thèse words as previously used, but do not remove the limitation 
as to the nature of the transportation in which the employés must be en- 
gaged In order to come within the provisions of the statute." 

Again it was said: 

"The statute, therefore, In Its scope, Is materially différent from Act June 
11, 1906, c. 3073, 34 Stat. 232, which was before this court in the Bmployers' 
Liability Cases, 207 U. S. 463 [28 Sup. Ct 141, 52 L. Ed. 297]. There, while 
the carriers described were those engaged in the commerce subject to the 
regulating power of Congress, it appeared that if a carrier was so engaged 
the act governed its relation to every employé, although the employment of 
the latter might hâve nothlng whatever to do with Interstate commerce. In 
the présent statute, the limiting words govern the employés as well as the 
carriers. But the argument, undoubtedly, involves the considération that 
the interstate and intrastate opérations of Interstate carriers are so Inter- 
woven that It is utterly Impracticable for them to divide thelr employés in 
such manner that the duties of those who are engaged In connection with 
interstate commerce shall be conflned to that commerce exclusively. And 
thus many employés who hâve to do witli the movement of trains in interstate 
transportation are, by vlrtue of practical necessity, also employed in intra- 
state transportation. This considération, however, lends no support to the 
contention that the statute Is invalid. * • » The fundamental question 
hère is whether a restriction upon the hours of labor of employés who are 
connected with the movement of trains in- Interstate transportation is com- 
prehended within this sphère of authorized législation." 

But it is further urged that if the statute cannot be construed so 
broadly as to inclûde every employé engaged in or connected with 
the movement of any train, and that if its provisions apply only to 
those employés who are engaged in or connected with the movements 
of trains in interstate commerce, still an engineer employed as was this 
one, falls within the prohibitions of the statute, because, as is said: 
(1) He is actually engaged in and connected with the movement of 
trains in interstate commerce, and is an employé actually engaged in 
interstate commerce; and (2), he is an employé who is regularly and 
generally engaged in and connected with the movement of trains in 
interstate commerce. 

In support of the first proposition, it is argued that inasmuch as the 
work train passed over a portion of an interstate highway, and car- 
ried materials for the repair thereof, the engineer was necessarily 



704 218 FEDERAL REPORTEE 

connected with the movement of interstate trains. The reasonîng is 
rather tenuous and wholly ignores the fact that the clause "engaged in 
the transportation of passengers," etc., qualifies the word "employés" 
as well as the word "carriers." It must be apparent that, if the train 
crew upon this work train was "connected" with the movement of inter- 
state trains, it would be quite impossible to imagine a trainman upon 
any train, running upon any part of an interstate road, who is not in 
some way connected with the movement of interstate trains. No rea- 
son is conceivable why Congress would include a local work train and 
exclude a local passenger or freight train. That Ipeing the case, the 
clause "engaged in the transportation," etc., as qualifying the term "em- 
ployé," is wholly redundant, for, if we adopt the government's theory, 
the act applies to any trainman upon an interstate railroad, regardless 
of the question whether or not the train to which his duties pertain 
crosses the state line or carries passengers or freight in interstate com- 
merce. And it is to be added that if an engineer is "connected" with 
the movement of trains in interstate commerce, by the fact merely that 
his work train is supplying material for the repair of the track over 
which such interstate trains run, then surely the men who put such ma- 
terial in place, and indeed ail workmen having to do with the construc- 
tion and maintenance of the roadbed and bridges, including sectionmen, 
are so "connected," for in a measure the duties of ail such employés re- 
late to the safe movement of interstate trains. And in that view the 
clause "actually engaged in or connected with the movement of any 
train" becomes meaningless, for the act would comprehend ail persons 
having any connection, direct or indirect, with the movement of persons 
or property in interstate transportation, regardless of the question 
whether, according to the common understanding, their duties relate 
to the movement of interstate trains. Some référence is made to the 
décisions under the Safety Appliance Act (Comp. St. 1913, §§ 8605- 
8612) and the Employers' Liability Act (Comp. St. 1913, §§ 8657- 
8665), but the language of neither of thèse acts is closely analogous. 

As to the second proposition, it is only necessary to say that it as- 
sumes conditions which are not shown to hâve any existence in fact. 
We are not at liberty to preSume that the défendant ever employed 
Crown in any capacity other than as an engineer of the work train, 
or that the work train was ever used outside of the state of Idaho. 
Hence the abstract légal question involved in the proposition need 
not be discussed. 

For the reasons stated, an order will be entered sustaining the de- 
murrer. 
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(JNITED STATES v. INNES. 

(District Court, D. Oregon. December 14, 1914.) 

No. 6518. 

1. Aliens (§ 23*) — Chinese Peesons — Exclusion — Landing op Vessel's 

Cbew. 

Chinese Exclusion Act (Act Sept. 13, 1888, c. 1015, § 9, 25 Stat. 478 
[Comp. St. 1913, § 4310]) provides that the master of any vessel, who 
shall knowingly bring within the United States and land or permit to be 
lauded any Chinese laborer or other Chinese person in contravention o£ 
the provisions of the act, shall be guilty of a misdemeanor. Held, that 
such act did not prohiblt the bringing of Chinese within the United Statea 
as a vessel's crew wlthout intent that they shall remain In the United 
States but shall départ wlth the vessel, nor did it prohiblt the members 
of a Chinese crew from being allowed shore leave, subjeet to the régula- 
tions of the Commissloner of Immigration, while the vessel remalned In 
port. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-90 ; Dec. Dlg. 
§ 23.»] 

2. Aliens (§ 36*) — Chinese Persons — Importation — "Permit" — "Know- 

ingly." 

Chinese Exclusion Act, § 9, provides that the master of any vessel, who 
shall knowingly bring within the United States on such vessel and land 
or permit to be landed any Chinese laborer, etc., shall be guilty of a mis- 
demeanor. Held, that the Word "permit," as so used, meant to suffer or 
allow to be or corne to pass, to take place by tacit consent or by not pro- 
hibiting or hindering, allowlng wlthout expressly authorlzing, and the 
Word "knowingly," wlth knowledge, actual or imputable; and hence the 
offense was not commltted by the master of a ship, who had taken rea- 
sonable précautions to prevent members of hls Chinese crew from golng 
ashore, by the escape of a Chinese ckrpenter wlthout knowledge of the 
master either that the Ohlnaman was golng ashore or that he intended 
not to return to the shlp if permltted to land. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 36.* 
For other définitions, see Words and Phrases, First and Second Séries, 
Knowingly ; Permission.] 

R. M. Innés was informée! against for alleged knowingly and un- 
lawfully permitting an alien Chinese person to land in the United 
States, in violation of the Chinese Exclusion Law. Information dis- 
missed, and défendant discharged. 

E. A. Johnson, Asst. U. S. Atty., of Portland, Or. 
Huffer & Hayden, of Tacoma, Wash., for défendant. 

WOLVERTON, District Judge. The défendant is, upon informa- 
tion of the prosecuting attorney, charged with knowingly and unlaw- 
fully permitting one Ah Quai, the said Ah Quai being an alien and a 
Chinaman, to enter into and land, and be landed in the United States, 
in violation of section 9 of the act of September 13, 1888. 25 Stat. 476. 
Trial was had before the court ; a jury being waived. 

[ 1 ] Section 9 of the act, which is the section under which the in- 
formation is pref erred, provides : 

"That the master of any vessel who shall knowingly bring within the United 
States on such vessel, and land, or attempt to land, or permit to be landed 

•For other cases seo same topio & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

218 F.— 45 
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anj Chloese laborer or other Chlnese person, In contravention of the provi- 
sions of thls act, shall be deemed guUty of a mlsdemeanor." 

The first section of the act déclares that it shall be unlawful for any 
Chinese person, whether a subject of China or of any other power, to 
enter the United States, except as in the act provided, and the act is 
very properly entitled "An act to prohibit the coming of Chinese 
laborers to the United States." 

The offense denounced is agairist the master of a vessel for bringihg 
within the United States, and landing, or attempting to land, or per- 
mitting to land, any Chinese laborer or other Chinese person, in con- 
travention of the provisions of the act. The act has for its purpose the 
exclusion from the United States of ail Chinese persons, with the ex- 
ceptions designated. The denunciation of the statute, as just indicat- 
ed, is against bringing such within the United States and permitting 
them to land. The act, by reasonable intendment, does not inhibit the 
bringing of Chinese within the United States as a crew upon a vessel, 
to départ when the vessel départs; there being no intention or pur- 
pose that the Chinese shall remain in the United States. Nor do I 
conceive that the statute will be violated if the members of the Chinese 
crew are allowed shore leave, subject to the régulations of the Commis- 
sioner of Immigration, at a time while the vessel is in port; it being 
the understanding and purpose, of course, that such members shall 
return to and départ with the vessel, and not remain within the United 
States for any purpose. Taylor v. United States, 207 U. S. 120, 28 
Sup. Ct. 53, 52 L. Ed. 130; United States v. Ah Fook, 183 Fed. 33, 
105 C. C. A. 325. 

[2] With this understanding of the act, we may ascertain the mean- 
ing of the word "permit," as the charge is that the master did permit 
the said Ah Quai to land. The primary définition, as given in the 
Century Dictionary, is: 

"To suffer or allow to be, come to pass, or to take place, by taelt consent 
or by not probibiting or hinderlng ; allow without expressly authorizlng." 

It is said in Gregory v. United States, 17 Blatchf. 325, 330, Fed. 
Cas. No. 5,803 : 

"The word 'jiermit' Is deflned thus: 'To grant permission, liberty, or leave ; 
to allow ; to suffer ; to tolerate ; to empower ; to Ucense; to autborize.' 
The word 'suffer' Is deflned thus : 'To allow ; to admit ; to permit' The 
word 'admit' is deflned thus: 'To permit; to suffer; to tolerate.' The word 
'allow' Is deflned thus: 'To suffer ; to tolerate.' The word 'tolerate' is deflned 
thus: 'To allow so as not to hinder; to permit as something not whoUy 
approved ; to suffer ; to endure ; to admit.' Bvery définition of 'suffer' and 
'permit' includes knowledge of what is to be done under the sufferance and 
permission, and Intention that what is done is what Is to be done," 

The word "knowingly" is employed in the présent statute, as it was 
in the statute which was being considered in the opinion. As illustra- 
tive hère, the learned judge further says: 

"When it is said that a person euffers or permlts a yard to be used for 
purposes of Ingress and egress to and from a dlstillery, bis sufferance or 
permission must be appUed to the whole subject-matter, and he does not 
suffer or permit the ingress and egress to and from the dlstillery, unless he 
is conscious that there is a dlstillery as well as ingress and egress." 
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Applyîng the thought hère, the défendant must not only hâve had 
knowledge, imputable at least, that the Chinaman was going ashore, 
but he must also hâve had reasonable grounds to believe that the 
Chinaman would not return to the ship if allowed to land. 

The défendant was obhged to put into the Port of Astoria on ac- 
count of insufficiency of coal to carry him to Seattle. While in that 
port, and about 4 o'clock in the afternoon, he was advised by a mem- 
iDer of the crew (the crew being composed in the main of Chinamen) 
that Ah Quai, the carpenter, was intending to go ashore and désert 
the ship. Being so advised, he at once took steps to procure watch- 
men to prevent the Chinaman from leaving the ship. He succeeded 
in obtaining the services of E. T. Gooch, the immigration inspecter, 
and L. M. Persons, also in the immigration service, the former of 
whom came to the ship about 5 :30 p. m. and the latter a half hour lat- 
er. Thèse two continued their watch on and about the ship from the 
time of their arrivai. 

About the time of Gooch's arrivai, two Chinamen were seen starting 
to leave the ship, and the captain, as he says, believing they were local 
Chinese, permitted them to départ. Thèse men subsequently returned, 
and proved to be part of the crew. Subsequently three other China- 
men, being members of the crew also, returned to the ship. By what 
authority^they went ashore does not appear. However, no other Chi- 
namen were seen to go ashore af ter the watch was instituted. Near 7 
o'clock, or shortly thereafter, it was reported, without spécial informa- 
tion as to where the news came from, that the carpenter was missing. 
When the captain was informed of it, he said he thought he would be 
back. Gooch and Persons made an effort to find the Chinaman, but 
were unable to do so, and the ship weighed anchor without him. 

Persons testifies that he heard the captain ask the mate to see if 
the carpenter was in his room, and that he (Persons) went with the 
mate and found that he was not there. Persons further says he later 
heard the mate say to the captain, "The carpenter is now in his room ;" 
and that he went at once to the carpenter's room and did not find him 
there. The captain testifies that it was not his intention to allow any 
of the Chinamen ashore, and that he kept watch until the watchmen 
came on board, and instructed his officers to the same purpose. Bro- 
die, the chief officer aboard, testifies that, after the immigration officers 
came on board, he saw Ah Quai on the forward deck, and spoke to 
him, and sent him aft into No. 3 hold to do some work. This was 
about 6:45 p. m. He further states that, after 7 o'clock, search was 
made for him, but without avail. The third officer relates that he saw 
the carpenter on the fore well deck about 7 o'clock ; that he had been 
working down No. 3 hold ail day ; and that he did not see him after 
that time. 

The strong tendency of this testimony is to the efïect that Ah Quai 
was aboard the ship at the time the immigration officers came on as 
watchmen, and that from that time on the master was doing ail that 
could reasonably be expected of him to prevent his escape to shore. 
At least I am unable to say, beyond a reasonable doubt, that the mas- 
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ter permîtted the Chinaman to land, within the purview bf the act in 
question. 

The information will therefore be dismissed, and the défendant dis- 
charged. 



In re HAGEMAN et al. 

(District Court, E. D. Pennsylvanla. December 8, 1914.) 

No. 4934. 

L Sheeiîts and Oonstables (§ 29*) — Fées — Sale of Pbopeett — Disteess 
Waebant — Statxjtes — Rbpbal. 

Act Pa. April 3, 1872, § 2 (P. L. 7T2), providing that the fee for collec- 
tion of rent by distress, or otherwise, to be charged to the landlord apart 
from the commissions allowed by law, shall be 5 per cent, on the amount 
actually coUected, was repealed by Act Pa. Feb. 17, 1899 (P. II. 3), pro- 
viding that the fées of a constable for selling goods levied or distrained 
should be, for each dollar not exceeding $100, three cents, and for each 
dollar in excess of $100 two cents, and repealing inconsistent acts. 

[Ed. Note. — P'or other cases, see Sheritts and Oonstables, Cent. Dlg. § 
46; Dec. Dlg. § 29.*] 

2. Bankbtjptct (§ 267*) — Disteess Waeeant — Sale of Goods — Conbtable's 

Fées. 

Where a tenant's goods were levied on under distress warrant by a con- 
stable, but the landlord's proceedings were stayed by bankruptrfy proceed- 
ings against the tenant, and the goods were subsequently sold, not by 
the constable, but by the receiver in bankruptcy, the constable was not 
entitled to payment of fées for a sale out of the proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 267.*] 

3. Sheriffs and Constables (§ 44*) — Fées — Disteess — Sale of Goods. 

Act Pa. May 26, 1891 (P. L. 122), provides that, where a tenant makes 
an asslgnment for the beneflt of creditors, the landlord shall be flrst en- 
titled to receive, out of the proceeds of a sale of the goods liable to dis- 
tress, the rent due at the time of the assignment, provided, if the pro- 
ceeds of the sale shall not be sufflclent to pay the landlord and the costs 
of the assignment, the landlord shall be entitled to the proceeds after de- 
ducting so much for costs as he would be liable to pay on a sale under 
distress. Eeld, that where a sale of a tenant's goods is made, and the 
proceeds are insufficient to pay the rent and costs, then there is to be de- 
ducted from the amount payable to the landlord the sum he would be re- 
quired to pay on a sale under distress, but there is nothing to authorize 
a déduction to be paid to a constable having made a distress levy, but 
who bas not made a sale. 

[Ed. Note. — For other cases, see Sherififs and Constables, Cent. Dlg. § 
68 ; Dec. Dig. § 44.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Elias 
Hageman and another, individually and as copartners, trading as the 
Pennsylvania Bedding Company, bankrupt. On certificate for review 
of a referee's order denying a constable's olaim for commissions for 
property levied on under distress warrant, but sold by receiver in 
bankruptcy. Affirmed. 

Lionel Teller Schlesinger, of Philadelphia, Pa., for claimant. 
George G. Cookman, of Philadelphia, Pa., for trustée. 

•For other cases eee same topie & § numbek io Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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THOMPSON, District Judge. [1,2] The order which is before the 
court for review is based upon the facts and conclusions of law set out 
in the referee's opinion, which is as follows: 

"In tMs case, before the pétition In bankruptcy was flled, the constabte, 
under a landlord's warrant, had made distraint on ail the goods of the 
bankrupts. Soon after thls distraint was made, and before a sale, creditois 
filed a pétition agalnst the bankrupts, and a receiver was appointed by tbe 
court. The court also upon pétition entered an order restraining the lanfl- 
lord and the constable from further proceedings upon the distraint After- 
wards an order was obtained directing the receiver to sell, and ail the goods 
on the premises, escept goods which belonged to others than the bankrupts, 
were sold by the receiver, and this sale was confirmed by the court. The 
proceeds of the receiver's sale amounted to $3,400. The amount of the rent 
for which distraint was made was $1,714.01. 

"The constable claims commissions of three cents for each dollar not ex- 
ceedlng $100 and for each dollar in excess of $100 two cents, amounting to 
$35.28, under Act of Assembly of February IT, 1899 (P. L. 3), and 4 Supp. 
to P. & L. DIgest, p. 1001, and also commissions of 5 per cent, on the amount 
actually collected, amounting to $85.70, under Act of Assembly of Aprll 3, 
1872 (P. L. 772) § 2, 1 P. & L. Dig. p. 2644, maklng his total claim for com- 
missions $120.98. It appears that, after the receiver had made his sale, 
certain goods belonging to others were left on the premises, and counsel for 
the receiver obtained an order of court vacating the original restraining order 
as to those goods, and the constable thereupon sold the same. From thls sale 
the constable reallzed the sum of $59.50, which he has credited against the 
commissions he claims on the sum of $1,714.01, the amount of the rent due 
for which distraint was made. 

"The act of February 17, 1899, Is an act, according to its title, to flx, regu- 
late, and establish the fées to be charged and received by constables In this 
commonwealth. In the flrst section of said act provision is made by numer- 
ous items for the fées cf constables. One of the paragraphs of said section 
is as follows: 'For selling goods levied or distrained, for each dollar not 
exceeding one hundred dollars, three cents, and for each dollar in excess 
of one hundred dollars, two cents.' Section 2 of this act provides as follows: 
'AU acts or parts of acts inconsistent herewlth are hereby repealed ; but thls 
act shkll not be understood or construed to repeal, modify or affect the provi- 
sions of the following acts.' And then follows a récital of certain acts not 
repealed. In this récital the act of April 3, 1872, Is not Included. 

"Act April 3, 1872 (P. L. 772) § 2, provides that the fee for collection of 
rent by distress or otherwlse, to be charged to the landlord, apart from the 
commissions allowed by law, shall be, 5 per cent upon the amount actually 
collected. In this case the constable did not make collection from the sale 
of the goods of the bankrupts. He did not sell the goods of the bankrupts 
upon which he had levied or distrained. The act of 1899 allows fées to tbe 
constable for selling goods levied or distrained; that is, the constable Is 
compensated for crying the sale, for the conduct of the sale, and for col- 
lecting and disbursing the amount of the sale. How can It be said that 
where the constable does not sell he Is entltled to reeelve the fées prescribed 
by the act for selling? 

"The act of April 3, 1872, under which the constable claims 5 per cent, 
for collection of rent by distress, provides that this shall be paid on the 
amount actually collected. In this case the constable did not coUect the rent, 
or any part of It. The act of 1899 fixes, régulâtes, and establishes the fées 
of constables, and repeals ail acts or parts of acts Inconsistent therewith, and 
the act of 1872 is repealed by the act of 1899. If the act of 1872 is not re- 
pealed by the act of 1899, the constable did not coUect the rent, and Is not 
entltled to receilve 5 per cent, on the amount actually collected. The sale 
was made under an order of the court by its own offlcer, the receiver. 

"The claim ot the constable for commissions for selling and coUectlng is 
not sustained. It is ordered that the claim of the constable for commissions 
for selling and coUecting be dismissed." 
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[3] It îs contended by counsel for the petitioner that the constable 
is entitled to the commissions claimed before the référée in view of the 
Pennsylvania act of May 26, 1891 (P. L. 122), which provides as fol- 
lows: 

"That in ail cases where a tenant or tenants shall make any assignment for 
the beneflt of credltors, of goods and chattels, upon demlsed premises and 
whlch are liable to dlstress by the landlord for rent, the landlord shall be 
first entitled to receive, ont of the proceeds of the sale of such goods and 
chattels by the assignée or assignées, any sum or sums of money due Mm 
for rent of such demised premises at the tlnie of the maklng of such assign- 
ment, not exceeding one year's rent: Provlded, that if the proceeds of the 
sale by the assignée or assignées shall not be sufficient to pay the landlord 
and the costs of the assignment, the landlord shall be entitled to receive the 
proceeds of sale, after deducting so much for costs as he would be liable to 
pay in case of a sale under dlstress." 

It is argued that the language of the proviso of the act indicates an 
intent in the Législature that, where an assignée sells, the constable 
shall receive his costs as in case of a sale by him under distraint. Upon 
examination of the act it is apparent that this construction is errone- 
ous, and that the act has no application to the présent controversy. 
The intent of the act is that, if the proceeds upon a sale by an assignée 
are sufficient to pay the rent due the landlord and the costs of the as- 
signment, the landlord shall be paid in full. If not sufficient to pay 
boâi, there shall be deducted the amount which the landlord would 
be liable to pay in case of a sale under distress, and the landlord shall 
receive the balance. The object of the act is apparently to put into the 
hands of the assignée the amount of the expense to which the landlord 
would hâve been put if he had been obliged to obtain his rent through 
the constable or other officer selling under distress, and to pay the 
landlord only the amount he would hâve received under those circum- 
stances. This was the construction put upon the act in the caise of 
Lane v. Washington Hôtel Co., 190 Fa. 230, at page 236, 42 Atl. 697, 
at page 699, where Mr. Justice Dean says : 

"The first section of the act of May 26, 1891, directs that, where the fund 
In the hands of the tenant's assignée is not sufiBcient to pay the landlord's 
rent and the costs of assignment, so muèh of the costs shall be deducted from 
the rent as the landlord would hâve been subject to had he made sale under 
a distress. Although this provision cannot in its précise terms be made 
applicable to a receiver, we deem it In ail respects équitable, and direct that 
it be adopted in making distribution of this fund." 

There is no langueg in the act which can be construed as meanîng 
that in any case the amount so deducted shall be paid to a constable 
who has not earned any commissions by a sale. The referee's con- 
clusions in construing the acts of 1872 and 1899 are based upon sound 
reason, and it is ordered that the pétition be dismissed, and the referee's 
order of October 7, 1914, affirmed. 
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In re H. W. BUNDY & CO. 

(District Court, S. D. MisslsslppL November 28, 1914.) 

No. 1114. 

Bankeuptcy (§ 397*) — Exemptions — Paetnebship Peopehtt. 

Under Bankr. Act July 1, 1898, c. 541, § 6a, 30 Stat 548 (Comp. St. 1913, 
§ 9590), providing that such act shall net afCect the allowance to bank- 
rupts of the exemptions prescribed by the state laws in force at the tlme 
of the fillng of the pétition, a member of a bankrupt partnership was not 
entitled to an exemption of goods f rom the stock of merchandise owned by 
the partnership under the statutes of Mississippi, In the absence of any 
binding décision of the Mississippi courts in favor of such exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 678 ; Dec. Dig. 
§ 397.*] 

In Bankruptcy. In the matter of H. W. Bundy & Co., bankrupts. 
On review of the referee's findings. Finding sustained, and exemp- 
tion claimed by bankrupt denied. 

A. K. Foot, of Canton, Miss., for exceptors. 

NILES, District Judge. H. W. Bundy & Co., a copartnershîp com- 
posed of B. L,. Johnson and H. W. Bundy, filed a pétition in voluntary, 
bankruptcy, with schedules by each of the partners individually, and 
an adjudication in bankruptcy followed. 

It appears that in June, 1914, Bundy, who contributed no capital to 
the partnership, but was to share in the profits because of his assum- 
ing the management of the business, executed a transfer of any in- 
terest he might hâve had in the firm to Johnson. Bundy then left the 
state, but the business was continued in the old firm name, H. W. 
Bundy & Co., and was known to the public as such; the pétition in 
bankruptcy being filed as a copartnership. Bundy claimed no exemp- 
tions. Johnson claimed as exempt, under the Mississippi statute, 
goods from the stock of merchandise in the hands of the trustée to the 
amount of $250, which claim was disallowed by the référée, and now 
contested by the bankrupt. 

The question hère presented is whether a member of a copartnership 
is entitled to exemptions out of the partnership estate. Exemptions 
allowed bankrupts are governed by the state laws, or, as expressed in 
the United States bankruptcy law of July 1, 1898 (chapter 3, § 6a) ; 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the tlme of the flling of the 
pétition in the state wherein they hâve had thelr domicile for the six months 
or the greater portion thereof immediately preceding the flling of the péti- 
tion." 

In this situation recourse must be had to the exemptions allowed un- 
der the laws of this state, and as interpreted by its Suprême Court. 
It does not appear, however, that the Mississippi Suprême Court has 
passed upon the précise question at issue; but counsel for the bank- 
rupt and the référée hâve cited a number of Mississippi cases consid- 
ered as establishing their respective positions. The court has examined 

•For other cases see same topic & i numbeb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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thèse authorîties, with the conclusion that none cited control the case 
at bar, though the principle announced in McGrath et al. v. Sinclair, 
55 Miss. 89, though treating of real property, might at first glance be 
applied to this case, in which it is announced that : 

"If the house and lot was partnership property In such sensé as that the 
social creditors could subject It to thelr debts, then it would be dealt with as 
a.ssets of the flrm in a court of equity, and A. G. Sinclair and wife could 
not successfuUy hold It, or any part of it, as a homestead agaiust the mort- 
gagees. * * * If real estate be acquired with partnership funds, for part- 
nership purposes, or is put into the company as stock, by agreement, then 
it will be considered as joint property." 

However, as the court does not hold this case nor any other of 
the Mississippi authorities as conclusively defining the bankrupt's claiih 
for exemptions herein, recourse must be had to other state and fédéral 
authority. 

The subject of "Exemptions" is exhaustively treated in Cyc, which 
authority is decidedly against individual parties claiming exemptions 
in the partnership property as against the partnership debt; numer- 
ous reasons, with authorities, being advanced in support of the prop- 
osition : 

"By the great weight of authority, individual partners cannot claim ex- 
emptions in the partnership property as against a partnership debt. This is 
held on varlous différent grounds: (1) On the well-known ground that partner- 
ship property is subject to the payment of partnership debts, before ail other 
claims ; (2) the impractlcability, or even inequity, of allowing an exemption 
eut of the property ; (3) that under the theory of the civil law that a part- 
nership is an entity — a theory not generally recognlzed by the common law 
and one which Is inconsistent with Its principles — and that the partnership 
property does not belong to the individual partners, but to the flrm, that Is, 
to the légal entity ; (4) that the différent exemption statutes contemplate 
only indlviduals, and hâve no référence to partnershlps. • • ♦ " 18 Cyc. 
1383 (citlng authorities). 

There can be little doubt of the correctness of the law as above 
stated, and, without the state law expressly provides for exemptions 
out of the firm's assets, it follows that this bankrupt bas no claim 
against the estate for exemptions. Collier's work on Bankruptcy (1914 
édition), an acknowledged authority, discussing this question, begin- 
ning at page 196, states that: 

"On principle, they [the Individual partners] cannot claim exemptions there- 
from ; the partnership being an entity, and the partners havlng no Interest in 
the assets untll ail its creditors are pald." In re Beauchamp (D. G.) 101 
Fed. 106 ; In re Mosier (D. C.) 112 Fed. 138. 

The position of the fédéral courts upon this question is convincing- 
ly stated by the Circuit Court of Appeals, Ninth Judicial Circuit, in 
the case of Jennings v. Stannus & Son, 27 Am. Bankr. Rep. 384, 191 
Fêd. 347, 112 C. C. A. 91, in which it is laid down: 

"The strong reason in support of this view rests upon the innate différence 
between the Individual and a copartnership as It relates to thelr respective 
property rlghts. Bach Is a distinct entity. The former holds by the exclu- 
sive right, subject only to the rlght of his creditors to hâve his property 
applied to thelr legitimate demands. Exemption statutes are eracted to meet 
this express condition, to relleve the debtor in a measure against the de- 
mands of his creditors, that he may yet enjoy the necessary comforts of 
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Ufe. The latter holds by right of the indlvidual members, whose respective 
Interests In the property dépend upon mutual agreement between them; the 
whole being subject to the debts of the flrm. The individual interest In the 
partnership property is Joint, and each partner bas the right to bave the 
property applied flrst to the partnership debts before either is entitled to a 
ségrégation of hls own interest. Levy and exécution, It Is true, may proceed 
agalnst the individual Interest ; but, when made, the same is of the Interest 
subject to the debts of the concern, and a settlement of the copartnership 
afCairs Is neeessary m the end to détermine what the purchaser bas really 
acqulred. So that it seems lUoglcal to say that exemption in favor of a 
partner is withln the purview of the statute, unless specially mentloned and 
declared" — clting Pond v. Klmball, 101 Mass. 105; In re Demarest [D. C] 
110 Fed. 638. 

This court is, as ail courts should be, înclined to allow an exemp- 
tionist the benefit of the most libéral construction of the exemption 
laws ; but, Without a clear-cut convincing, and binding décision of the 
Mississippi Suprême Court upon this question, the court, in view of 
the foregoing, must sustain the finding of the référée and deny the 
bankrupt the exemption claimed. 

Let a decree enter in accordance with this opinion. 



MULL 7. PARROTT BROS. CO. 
(District Court, D. Idaho, S. D. December 10, 1914.) 

1. Courts (§ 328*) — United States Coubts — Jtjeisdiction — Amotjnt in Con- 

troveest. 

In a suit for a partnership accounting, where it appeared that the part- 
nership owned no property other than moneys due from the partners, and 
owed no debts, and the only question, therefore, was the amount due from 
one partner to the other on account of partnership transactions, the 
amount in controversy could not exceed the aggregate of the amounts 
claimed by each partner from the other. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 890-896 ; Dec. Dlg. 
§ 328.*] 

2. Removal of Causes (§ 107*) — Motions to Remand — Evidence. 

"Where, on a motion to remand a suit for a partnership accounting to 
the State court from whlch it had been removed, plalntiff showed that the 
amount which he claimed to be due him from défendant was less than 
§3,000, if défendant made any elaim agalnst plalntiff sufflclent to bring 
the amount in controversy up to $3,000, it was incumbent upon it to show 
that fact, even though it was not neeessary for It as a matter of pleadlng 
to show or set out the amount whlch it claimed plalntiff owed It. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. §§ 178, 
225-232, 234 ; Dec. Dlg. § 107.*] 

3. Removal of Causes (§ 109*) — Proceedings in State Coubt Aftee Remand. 

Where plalntiff procures the remand of a cause to the state court on a 
showing by affidavlt that the amount of hls clalm Is less than $3,000, he 
Is bound by this limitation on the amount of hls clalm in the future pro- 
ceedings In the state court 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. | 235; 
Dec. Dig. § 109.*] 

InEquity. Suit by Charles H. Iviull against the Parrott Bros. Com- 
pany. On motion to remand to the state court. Cause remanded. 

*For oUier casas see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. O. Ivongley, of Twin Falls, Idaho, for plaintiff. 
Otto E. McCutcheon and O. E. McCutcheon, both of Idaho Falls, 
Idaho, for défendant. 

DIETRICH, District Judge. [1] The suit is for a partnership ac- 
counting. It was commenced in the state district court, and upon pé- 
tition of the défendant the same was removed to this court, upon the 
ground of diversity of citizenship and the further représentation that 
the controversy involves a dispute exceeding in value $3,000. The cor- 
rectness of this allégation as to the value of the matter in dispute is 
put in issue by a déniai on the part of the plaintiff, and that issue 
is now submitted upon the pleadings and afEdavits. 

By the affidavit of O. J. Parrott, filed on behalf of the défendant, 
it is shown that the partnership opérations of the plaintiff and défend- 
ant were limited to différent jobs of construction work, aggregating in 
value an amount approximating $100,000. So far as appears, the part- 
nership is not indebted to any person, nor is any person indebted to 
it ; ail contracts having been f uUy completed and paid for, and the in- 
debtedness of the partnership having been discharged. Furthermore, 
it appears that the partnership owns no property, at least no property 
other than such claims as it may hâve against the défendant and the 
plaintiff for moneys received by one or both of them on account of part- 
nership transactions for which they hâve not accounted. 

In his complaint the plaintiff does not allège or intimate what amount 
he claims to be due f rom the défendant to the partnership or to him as 
one of the partners. The prayer is for an accounting and for judg- 
ment for such amount as may appear to be due. On the other hand, 
in the amended answer, which the défendant proposes to file, it is sug- 
gested that there may be something due from the plaintiff to the part- 
nership, on account of two of the contracts which constituted a part of 
the partnership business. In an affidavit supporting his objection that 
the suit does not involve a dispute of the requisite value, the plaintiff 
definitely spécifies the matters on account of which, and the amounts 
for which, he claims crédit, and, according to the statement, there is 
due to him the sum of only $1,432.34. He claims no more. In the 
amended answer of the défendant, already referred to, the statement 
or suggestion that the plaintiff may be indebted to the défendant is of 
a very gênerai character, and is of such an indefinite nature that I am 
inclined to think it can serve no usefui function in the considération 
of the motion to remand. 

To sustain the jurisdiction of this court the défendant relies very 
largely upon the case of Rogers v. Lawton (C. C.) 162 Ped. 203, 
where, in a suit for a partnership accounting, a plea was filed to the 
jurisdiction, on the ground that the amount in controversy did not ex- 
ceed $2,000. The following is ail that the court said upon the subject : 

"Assumlng the plea to be true, it appears th'erefrom that the common Per- 
sonal property considerably exceeds $2,000, and I shall assume, without par- 
tlcular examination of the question, that the whole of the common property 
constltutes the amount in controversy, and that the court has jurisdiction." 

By the plaintiff hère it is suggested that there is no palpable fund, 
and hence the rule assumed to be correct in the Rogers-Lawton Case 
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has no application; but, if we put aside that distinction as not con- 
trolling, I am not convinced that reason would justify the gênerai 
application of such a rule. If it appeared clearly to the court that 
there» was a spécifie f und of the value of $5,000, and the plaintiff assert- 
ed ownership of one half thereof, and conceded ownership in the de- 
fendant of the other half, it is difficult to see how the dispute in such 
case could involve the whole fund, or how the matter in dispute could 
be deemed to be of a value of more than $2,500. It is true the dis- 
solution of a partnership and the settlement of its afifairs may involve 
incidental considérations distinguishing it f rom the supposed case ; but 
hère, as already suggested, it is not contended that the partnership 
owes an3^hing or is owed anything, and the only question, therefore, 
is : How much is due f rom one partner to the other on account of the 
partnership transactions? The plaintifï cornes iiito court and repre- 
sents that on account of certain spécifie matters there is a balance due 
him of less than $1,500. The défendant might possibly claim that up- 
on such an accounting there would be f ound to be due him, the défend- 
ant, a large sum, so that the différences between the parties might ag- 
gregate an amount in excess of $3,000. In such a suit it would not do 
to say that the amount which the plaintiff claims an accounting would 
show to be due him measures the value of the matter in dispute, but 
I see no reason for holding that the value of the matter in dispute 
could exceed the aggregate of that claimed by the plaintiff to be due 
him and that claimed by the défendant to be due to it. 

[2] It may very well be that it was not necessary as a matter of 
pleading for the défendant to show or to set out the amount which it 
claims the plaintiff owes to it as a balance, but for the purposes of this 
motion it was incumbent upon it to make such a showing. In order to 
procure a removal from the state court, it was compelled to represent 
that the value of the matter in dispute exceeds $3,000. It is now 
shown that the entire claim of the plaintiff is less than $1,500. If the 
total matter in dispute exceeds $3,000, it must be because of some 
claim that the défendant makes againsfthe plaintiff exceeding $1,500; 
but there are no représentations or explanations in the affidavits or 
pleadings from whieh we can intelligently reach the conclusion that in 
good faith it does assert such claim. For the reasons stated, it is 
thought that the cause must be remanded to the state court, and an 
order will be entered accordingly. 

[3] Of course, in any future proceedings in the state court, the plain- 
tiff will be bound by the limitations placed upon his claim in the aflfi- 
davit filed herein in support of his motion to remand. 



HARDING V. HARDING-COOE CO. 
(District Court, S. D, JUississippL December 17, 1914.) 

Ko. 1088. 

Evidence (§ 459*) — Actions on Agents' Contbaots — Pabol Evidewce. 

Where stockholders In a corporation, one of whom was its gênerai man- 
ager in control of its affalrs, borrowed money on the représentation that 
it was to be used by tlie corporation in paytng for flour purchased by it, 

'For other casée see eame topic & i numbeb In Dec. & Âih. Digs. 1907 to date, & Rep'r Indexes 
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and the corporation recelved the money, paroi évidence was admissible, 
in an action on a note executed by such stockholders, to show that they 
were acting as agents for the corporation. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. if 1722, 1906-1910, 
2109-2114 ; Dec. Dig. § 459.*] 

In Bankruptcy. In the matter of the Harding-Coor Company, bank- 
rupt. On pétition by the trustée to review an order of the référée al- 
lowing the claim of R. J. Harding. Decree in favor of the claimant. 

Flowers, Brown & Davis, of Jackson, Miss., for exceptors. 
Watkins & Watkins, of Jackson, Miss., opposed. 

NILES, District Judge. The Harding-Coor Company was duly ad- 
judicated a bankrupt, and a trustée appointed and legally quahfied as 
such. During the administration of the bankrupt estate, R. J. Harding 
iiled a claim against it, the several items of which aggrégated $8,308.11. 
Objection was entered by the trustée to an item of $3,000 in the pro- 
bated claim, and thereupon an order was entered by the référée, al- 
lowing the entire amount as claimed by R. J. Harding in his pétition 
as filed, and, pétition for review having been filed by the trustée object- 
ing to the said item of $3,000 included in the claim of R. J. Harding, 
the matter is submitted to the court for décision. 

From thé record in this case it appears that E. J. Harding, son of 
the petitioner herein, Col. R. J. Harding, together with one D. B. Coor 
and W. W. Downing, organized a corporation known as the Harding- 
Coor Company, with a stated capital stock of $10,000. Stock to the 
amount of $2,500 was issued to E. J. Harding and paid for by Col. 
Harding, his father. Downing paid in his subscription of $500, and 
thèse two items seem to be the only "real money" contributed to the 
venture ; Coor, the heavy villain of this financial tragedy, contributing 
his share in flour (probably belonging to some one else), of the value 
of $4,500, and a promise of actual cash when his aunt could "realize 
on some Gulfport property." Coor, the presiding genius of the corpo- 
ration, and who departed hence without day at the first sign of trouble, 
was the gênerai manager, and directed afïairs to such an extent that 
E. J. Harding and Downing, the other stockholders, were mère nonen- 
tities, and knew nothing of and seemed to care less about the actual 
financing of the business; E. J. Harding, at least, being completely 
under his domination, and Downing supremely indiffèrent. 

Corning back to the question at issue — that is, the objection to the 
item of $3,000 claimed by R. J. Harding — the undisputed facts in- 
volved are thèse : Coor and E. J. Harding, a few days after the organi- 
zation of the Harding-Coor Company, represented to Colonel Harding, 
the petitioner herein, that the company had received a consignment of 
flour then on the railroad tracks at Jackson, which they were com- 
pelled to pay for before unloading; that it was bought at a bargain, 
and requested him to loan the company $3,000 with which to pay for 
same, stating that they had not the money, but would hâve soon, and 
proposing that a note be executed for this purpose by the company, 
to be indorsed by him, upon which the money could be raised at the 

•For other cases see same topio & § ntjmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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bank. The note was duly executed and signed by Coor and E. J. 
Harding, indorsed by Col. Harding, and the money thus secured. The 
note was later renewed, and eventually paid by R. J. Harding, indorser, 
and thus included in his daim for other items of indebtedness due to 
him by the bankrupt corporation. The trustée contends that the item 
is net a proper one, because it was not signed by the Harding-Coor 
Company, and therefore the loan was not extended to the corporation, 
and that, as the note was signed by E. J. Harding and Coor, it is not 
compétent to show by oral testimony that they acted as agents for the 
corporation in the transaction. 

As aiïects Col. Harding's claim, it is unnecessary to discuss the stock 
subscription, how much was paid in, by whom, the number of shares 
each held or contracted to purchase, the duplicity of Coor, the ineffi- 
ciency of E. J. Harding, or the indifférence of Downing. Did E. J. 
Harding and Coor secure the $3,000 f rom Col. Harding upon the repré- 
sentation that the money was to be used by the corporation in paying 
for the flour mentioned, and as testified by the petitioner, who says, 
"He [Coor] asked for money to pay for flour and feedstuff he got at 
a bargain"? It is certainly established that this loan was made by Col. 
Harding to the corporation, to be used for the spécial purpose detailed, 
and the corporation received the money. This being true, it would 
seem that, in executing the note indorsed by Col. Harding, E. J. Hard- 
ing and Coor were acting as agents for the Harding-Coor Company. 
In such event, we think it well settled that paroi évidence is admissible 
to bind the principal when the agent appears as principal. This bas 
been held in the cases of Curtis v. Blair, 26 Miss. 322, 59 Am. Dec. 
257; Steamship Co. v. Harbison (C. C.) 16 Fed. 691 ; Ford v. Williams, 
21 How. 287, 16 L. Ed. 36; Manufacturing Co. v. Goddard, 14 How. 
446, 14 L. Ed. 497. 

In discussing the law of principal and agent it is stated in 31 Cyc. 
1658: 

"It is a well-settled rule of évidence that where a reading of a simple con- 
traet discloses that It is executed for or on behalf of a principal, or dis- 
closes an intention to bind such principal, or is so uncertain in Its terms as 
to leave the whole niatter in doubt whether the principal or the agent is to 
be bound, paroi évidence Is admissible to show that the principal is the real 
party in interest and Is therefore liable on the contract. Indeed, the courts 
In a great ma:1ority of the jurlsdictions go to the further extent of holding 
that paroi évidence Is admissible to change the principal on a simple con- 
tract whereln the agent appears as principal * • * •• (clting authoritles). 

The court is of the opinion that the référée ruled correctly upon this 
question, and decree should enter accordingly. 



In re McCARTNEY. 

(District Court, D. Idaho, N. D. August 12, 1914.) 

Bankkuptcy (§ 140*) — Personal Peopbrtt — Tbansfeb — ^Deliveet. 

The bankrupt, owning a homestead, orally agreed with petitioner, his 
brother, that he should hâve the legs on the homestead in considération 
of clearing the land. Such agreement was made In good falth, and peti- 

•Por other cases see same tople & § nttmebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioner at great expense eut the tlmber, cleared part of the land, and pur- 
ctsased a sawmill to manufacture the logs Into lumber, because It was 
Impracticable to market the logs by reason of their Inaccesslbility to exlst- 
ing sawmills. From the moment the logs became Personal property, pe- 
titloner exercised exclusive dominlon over them, and had exclusive pos- 
session, except only that they remained on the bankrupt's homestead. 
Held, that there was an immédiate delivery, foUowed by an actual change 
of possession, s6 as to pass title to the logs to petitioner as agalnst the 
bankrupt's trustée, under Rev. Codes Idaho, § 3170, declaring ail trans- 
fers of chattels void, if made by persons having at the tlme the pos- 
session and control thereof, and not accompanied by immédiate delivery, 
and followed by actual and continued change of possession. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
E. McCartney. On review of an order of a référée denying the péti- 
tion of George H. McCartney for possession of 100,000 feet of logs. 
Reversed, with instructions to grant pétition. 

J. B. Hogan, of Cœur d'Alêne, Idaho, for petitioner. 
Robt. D. Leeper, of Cœur d'Alêne, Idaho, for trustée. 
Jas. H. Frazier, of Cœur d'Alêne, Idaho, for H. H. Hubbard, cred- 
itor. 

DIETRICH, District Judge. Inasmuch as ail parties in interest 
stand upon the findings of fact made by the référée, it is deemed to 
be unnecessary to restate the facts in détail. The logs in question were 
eut from trees growing upon the homestead entry of the bankrupt, 
under an oral agreement by which the petitioner, George H. McCart- 
ney, a brother of the bankrupt, was to hâve the logs in considération 
of his clearing the land. That such an agreement was made is not 
questioned. It is also conceded that it was made in good faith, and 
that at great expense the petitioner eut the timber, cleared part of the 
land, and purchased a sawmill for the purpose of manufacturing the 
logs into lumber. Obviously it would be highly inéquitable now to 
deprive him of the fruits of his labor and expense. 

The référée was of the opinion that there was not such an immédiate 
deUvery of the logs to the petitioner and such an actual and continu- 
ous change of possession thereof as to comply with the provisions of 
section 3170 of the Revised Codes of Idaho, declaring ail transfers 
of Personal property to be void if made by persons having at the time 
the possession and control thereof, and if not accompanied by im- 
médiate delivery and followed by actual and continued change of pos- 
session. It has, however, been generally held that such statutes must 
be given a practical construction, and only such acts are required upon 
the part of the vendor as under the circumstances are reasonable. 
Hère, when the agreement was entered into, the timber was standing 
upon the ground. It was a part of the real property. In so far as 
was practicable, the petitioner took possession thereof. He and his 
employés set to work to fell the trees and to eut them into logs. By 
reason of the inaccessibility of existing sawmills, it was ihipracticable 
to market the logs ; it was necessary to purchase a mill and place the 

•For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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same upon the land. This was donc. From the moment the logs be- 
came personal property the petitioner exercised exclusive dominion 
thereover, and had exclusive possession, excepting only that the logs 
remained upon the homestead of the bankrupt. But it was impracti- 
cable to remove them therefrom. It is not contended that any créd- 
iter was misled, and it is difïîcult to see how one using reasonable dili- 
gence could hâve been misled. The most casual inquiry would hâve 
elicited the facts, and the facts ail the time were that the logs belonged 
to the petitioner. 

Admittedly the question is largely one of the meaning and appli- 
cation of the state statute, and were there a décision of the Suprême 
Court of the state directly in point it would be deemed to be control- 
ling, but no such décision has been called to my attention. In princi- 
ple it is thought that Rapple v. Hughes, 10 Idaho, 338, 77 Pac. 722, 
favors the petitioner's contention, and I find no décision necessarily 
militating against it. 

It is held that the référée erred in concluding that the petitioner's 
possession was insufficient, and the order will therefore be reversed, 
with instructions to enter an order granting the prayer of the péti- 
tion. 



COOPER et al. V. E. L. WELCH CO. 
(District Court, D. North Dakota. December 5, 1914.) 

COBPOBATIONS (§ 665*) — FoBEiaN OOEPOBATIONS — ACTION — JUEISDICTION — 

Statutes — Régulation — Seevice or Peocess. 

Laws N. D. 1897, c. 54, as amended by Laws N. D. 1903, c. 56, In so far 
as it attempts to regulate the business of foreign corporations and Indi- 
vlduals engaged in interstate commerce in North Dakota, is void, so that, 
where a Minnesota corporation dld no business In North Dakota, except 
to solicit orders for grain there to be shipped to It at its place of business 
in Minnesota, the statute had no valid application to It, and it could there- 
fore not be legally sued in North Dakota, though It had In fact attempted 
to comply with the law by fillng In the office of the secretary of state a 
Power of attorney appolnting that officer Its attomey to accept service of 
process in ail actions against it wlthin the state. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. %% 2571, 2573, 
2595-2600; Dec. Dig. § 665.*] 

At Law. Action by W. T. Cooper and others against the E. L. 
Welch Company, a Minnesota corporation. On motion by défendant 
to quash the service. Granted. 

John E. Greene, of Minot, N. D., for plaintiffs. 
W. F. Doherty, of Minot, N. D., for défendant. 

AMIDON, District Judge. This cause came duly on to be heard 
upon the motion of défendant to quash the service of process herein 
upon the défendant, and dismiss the cause, and was argued by coun- 
sel for the respective parties ; John E. Greene appearing for plain- 
tiffs, and W. F. Doherty, of Minot, N. D., appearing for the défendant. 

I think the motion must be granted. In so far as chapter 54 of the 

*FoT otber cases see same topic & I numbbb in Dec. & Am. DIgs. 1907 to date, £ Bep'r Indexes 
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Laws of 1897, as amended by chapter 56 of the Laws of 1903, attanpts 
to regulate the business of corporations and individuals engaged in 
interstate commerce, it is void. It was conceded upon the argu- 
ment, and clearly shown by the évidence, that the défendant is en- 
gaged in no local business in North Dakota. It has no place of busi- 
ness there. Its only business in the state consists in soliciting orders 
for grain to be shipped to it at its place of business in Minnesota. Its 
business is, therefore, exempt from the provisions of the statute above 
referred to, and falls exclusively within the jurisdiction of Congress; 
and in so far as the statute attempts to regulate such business, it is 
void under numerous décisions of the Suprême Court of the United 
States. The same construction has been applied to a kindred statute 
by the Suprême Court of the state of North Dakota in the case of 
Sucker State Drill Co. v. Wirtz, 17 N. D. 313, 115 N. W. 844, 18 L. 
R. A. (N. S.) 134. The foregoing was conceded at the argument of 
the motion. 

It was sought to support the jurisdiction of the court, however, upon 
the fact that the défendant filed with the secretary of state a power 
of attorney appointing that officer its attorney for service of process 
in ail actions against the company in the state. Since the argument, 
counsel for plaintiffs hâve presented to the court a certified copy of 
the power of attorney. It appears that the instrument was executed 
in purported compliance with the provisions of the state statute above 
referred to. The provisions of the statute requiring the filing of a 
power of attorney, as part of its scheme, must fall with the other pro- 
visions of the statute, in so far as it relates to citizens doing interstate 
commerce business. 

It was further sought to support the jurisdiction upon the ground 
that the gênerai statute of North Dakota requires foreign corpora- 
tions doing business within the state to file such a power of attorney 
appointing the secretary of state its agent for the service of process. 
Upon the showing made that the defendant's business is confined ex- 
clusively to interstate commerce business, I do not think it falls within 
the purview of the gênerai statute requiring foreign corporations to 
file a power of attorney. This was the holding of the Suprême Court 
of the state in the case of Sucker State Drill Co. v. Wirtz, 17 N. 
D. 313, 115 N. W. 844, 18 L. R. A. (N. S.) 134. I do not think, 
therefore, that the instrument filed with the secretary of state can 
in any view make the défendant subject to the service of process in 
this state. 

It is therefore ordered that the motion be and the same is hereby 
granted, and service of process upon the défendant is hereby quashed 
and the action dismissed. 

NoTB.— See Sionx' Kemedy Co. v. Cope, 235 U. S. 19T, 35 Sup. Ct 57, 59 I* 
Bd. , handed down after above opinion was flled. 
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CITY OF PHILADELPHIA v. WELSBACH STREET LIGHTING CO. 

OF AMERICA. 

(Circuit Court of Appeals, Third Circuit January 2, 1915.) 

No. 1854. 

1. Municipal Corpoeations (§ 250*) — Contbacts — Construction bt City 

Officer Pursuant to Contract. 

A City invlted bids for furnishing street lamps, submitting with the in- 
vitations spécifications and instructions to bidders, whicti were made a 
part of the contract witli ttie successful bidder. Such instructions stated 
tliat, if a bidder was in doubt as to tbe meaning of tlie spécifications and 
accompanying papers, tie should notify the director of public works, who 
would send a written instruction to ail bidders, and that any doubt as 
to the meaning of the spécifications would be explained by the director, 
and any directions required to complète any of the provisions thereof 
given by the director. The spécifications provided, relative to tests at 
intervais of the illumlnating power of the lamps, that the tests should be 
made with the clear glass globe inclosing the lamp removed. In response 
to an inquiry f rom the successful bidder, the director prlor to the exécu- 
tion of the contract advised the bidder in writing that lamps showing av- 
erage conditions would be selected for the tests, that the contractor 
should hâve notice and an opportunity to check the results of the tests, 
and that any dépréciation of the mantle or change in the adjustment of 
the burner occurring during transportation to the place of test should be 
corrected before the test was made. Held, that under the contract this 
interprétation by the director was an interprétation of the spécifications 
by the city itself, which it was estopped to deny, and hence, in an action 
on the contract, the admission of such interprétation was not error, as 
varying the terms of a written contract, especially as the interprétation 
had slight, if any, probative force, the statement as to dépréciation of 
the mantle or change in the adjustment of the humer being nothing more 
thau an interprétation of which the contract itself was susceptible, while 
the implication that the lamps would be moved in making the tests was 
rendered unimportant ; the city, on the occasions when tests were made 
with the lamps in place, havlng clearly broken the contract by making the 
tests without removing the globes. 

[Ed. Note. — For other cases, see Municipal Corpprations, Cent Dig. §§ 
688-691 ; Dec. Dig. § 250.»] 

2. Municipal Corporations (§ 255*) — Contracts — Actions — Suftioienot of 

Evidence. 

In an action on a contract with a city to fumlsh street lamps and main- 
tain them at 60-candle power, with a provision for déductions from the 
contract prlce if the average illumlnating power as ascertained by tests 
to be made by the city was less than the agreed power, proof that each 
lamp before It was installed in place was tested and possessed the re- 
quired candie power made a prima facie case for the contractor, as knowl- 
edge whether the contractor had maintained ail the lamps at the required 
candie power was within the possession of défendant, and only upon that 
knowledge as derlved from its tests was it required to make payments. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
701 ; Dec. Dig. § 255.*] 

3. Municipal Corporations (§ 253*) — Steebt LiaHTiNG Contracts — Method 

OF Testing Lamps. 

Under a contract to furnish street lamps, providing for déductions from 
the contract priée if the average illumlnating power was less than 60- 
candle power, and providing for a test by selectiag a number of lamps from 
those in use and determining thelr illumlnating power, the average candie 
power of the lamps so tested to constitute the basis for calculating the 

*For other cases see same topic & % numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
218 F.— 46 
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Ught furnished during the month, and further provlding that In maklng 
the test the burner complète, with mantle and chimney, sliould be used, 
but that the clear glass globe incloslng the lamp should be removed, dé- 
ductions eould net be based upon tests made by the clty without remov- 
Ing the globes, and, in an action on the contraet, évidence as to the ré- 
sulta of such tests was properly excluded ; It not appeaïlng that .tests 
with the globes removed were impossible. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
695 ; Dec. Dig. § 253.*] 

4. Appbal and Ebbob (§ 882*)^Instbuctions — Harmless Berob. 

In an action on a contraet to furnish street lamps, providing for dé- 
ductions f rom the contraet priée if the average illuminating power as as- 
certained by tests should be below 60-candle power, where the monthly 
statements of déductions rendered by the clty to the contracter, and in- 
troduced by the city, referred to such déductions as penalties, and the 
whole controversy revolved around thèse statements and the methods 
by which they were reached, the court's use of the words "penalties" and 
"penalize" in referring to such déductions was not prejudicial, though 
they were not, strictly speaking, penalties, as the jury was as familiar 
as the court with the descriptive words employed by the clty, and must 
hâve understood the court's use of such words. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3591- 
S610 ; Dec. Dig. § 882.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the Welsbach Street Lighting Company of America 
against the City of Philadèlphia. Judgment for plaintiff, and défend- 
ant brings error. Affirmée. 

This is an action In assumpslt on a written contraet, whereby the plaintiflC 
below engaged to furnish and maintain at a given illuminating power for a 
specifled period a certain number of incandescent naphtha lamps, and the 
défendant below promised to make payment therefor at a stipulated rate. 
Prelimlnary to the exécution of the contraet were negotlations between the 
parties which hâve an important bearing upon the questions In controversy. 

In September, 1912, the city of Philadèlphia, through its chief of the 
bureau of lighting, department of public works, invited the plaintifC, Welsbach 
Street Lighting Company of America, and other companies, to submit pro- 
posais to furnish and maintain incandescent mantle lamps burning naphtha or 
other illuminating oil for lighting certain of its public streets during the 
year 1913. This invitation was in writing and was accompanied by printed 
instructions to bidders and spécifications under which the proposais requested 
were to be submitted. The iQstruetions to bidders contained a clause to the 
eiïect that, should a bidder be in doubt as to the meaning of a spécification, 
the director, upon notification, would send a written instruction to ail bidders 
respecting the same. A similar provision was contained in the spécifications. 

On September 20, 1912, pursuant to thèse tastructions, the Welsbach 
Company wrote the director of public works that it was in doubt as to the 
meaning of certain spécifications, and requested his written explanation and 
interprétation of them. In tlme for considération before submitting proposais. 
The director replied on September 21at, answering in writing the inquiries 
made by the company. 

Based upon the spécifications, as in part Interpreted by the director, the 
Company, on September 24th, submitted five separate proposais for furnishing 
naphtha lamps, in aecordance with the spécifications, each proposai covering 
one of the fiye lighting districts into which the city was divided, at the rate 
of $29 per lamp per year. 

' On December 31, 1912, a written contraet was executed between the city 
and the company, whereby the company agreed to furnish and makitain lamps 

•For other cases see same tapie & § nvmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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of the type, candie power, and number preseribed by the spedflcations and 
proposais attached to the contract, for the considération thereln set forth. 
Dnder thls contract, 18,222 napbtba lamps, containing thelr own fuel and 
being fed automatlcally, were supplied by the company and distributed among 
the flve llghting districts of the city, for the illumination of streets and 
alleys whlch were not reached by gas mains. 

The total amount of the bllls for the flrst six months of the contract year 
of 1913, rendered by the company to the city, less crédits allowed, was 
$274,976.08. Thls sum was estlmated upon the number of lamps fumished at 
the candie power requlred. The city pald the company $221,813.52, and de- 
ducted from the total of the bllls rendered and withheld from payment the 
sum of $53,162.56, upon the contention that the lamps supplied were dé- 
ficient in the candie power contracted for to the estent represented by the 
amount of the déduction. 

Accordlng to the terms of the contract, as disclosed by the spécifications 
whlch the contract embraced, the rate at which the city was requlred to 
pay for llght was apportloned to the candie power of the light supplied, 
based upon a minimum of 60-candle power for each laipp, and the power of 
the llght supplied was determined according to a method of test agreed upon, 
the spécifications respecting which are as foUows: 

"8. Tests of Llghting Furnished. — Lamps will be tested photometrically 
as to actual street illuminating power as descrlbed, and the minimum Ulumin- 
atlng power they shall be requlred to furnlsh on the street at ail tlmes under 
the conditions hereln specified will be slxty (60) candie power. 

"9. Method of Test of Lantern. — The city shall hâve the right at any 
tlme to test the quality and illuminating power of the lamps and llghts as 
furnished on the street, and for that purpose at least twentjf-flve (25) lamps 
may be selected from those in actual use in each district, by the dlrector. In 
each and every calendar month, and thelr illuminating power shall be deter- 
mined photometrically by hlm by horizontal measurement, uslng any method 
sanctloned by standard practice, at the city's photometric station, or elsewhere, 
at his discrétion. The average candie power of the lamps so tested shall con- 
stitute the basis for calculatlng the light furnished by the llghts burning 
during the month and for which the charge Is made. The contracter may 
hâve a représentative présent both when the lamps are selected and at the 
tests. 

"The term 'lamp' hereln means the burner, complète wlth mantle and 
chimney, if any, as found set up for use in any of the streets or public 
places, and the test hereln referred to shall be made wlth the clear glass 
globe whlch Incloses the lamp on the street removed, but otherwlse under 
the same conditions as exist when the lamp Is taken down ; the object of the 
test belng to détermine that the actual illuminating power, as contracted 
for, is given on the street. Each lamp shall be tested wlth the illuminating 
material contained in the lamp when taken down. 

"10. Failure to Dellver Requlred Candie Power. — If the average candie 
power of thèse twenty-five (25) lamps falls below the minimum candie power 
requlred by thèse spécifications, then the contractor shall reçoive as fuU pay- 
ment for that month the proportion of the total amount otherwise due him 
that the average candie power obtained in the tests bears to the minimum 
requlred candie power." 

At the time the contract was made there were two city testing stations, 
both equipped with photometric apparatus for the measurement of the candie 
power of naphtha lamps, accordlng to a standard method of measurement 
then pursued. On January 20, 1913, the acting chief of tlie bureau of gas 
wrote the Welsbach Company that he had determined to make the test of 
lamps on the streets wlth the lamps in place statlng: "We prêter to make 
thls test with the glass houslngs on, although the contract states, 'and the 
test hereln referred shall be made with the clear glass globe which In- 
closes the lamp on the street removed.' We understand, however, that thls 
provision may be walved by the written agreement of both parties, and we 
therefore propose to you that in the interest of faimess to both sldes, the 
measurement of the lamps be made with the glass houslngs on. We recognlze 
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that a correction should be made for the absorption and reflection ol tbe 
glass of tiie liousings, and we propose to obtaln tlie value of this correction 
by means of a study of the net loss of llght due to the houslngs — thls study 
to be made of one hundred glass houslngs of the type used on the lamps. 
We propose to use the average correction thus obtalned in calculatlng the 
candie power, not only of the lamps tested In January, but also of each lamp 
tested throughout the year." 

The Company declined to consent to any change in the method of testing 
from that prescribed by the spécifications, and explained to the chief of the 
bureau of gas Its Idea of the inaccuracy and unfairness of the proposed 
method. Notwithstandlng the refusai of . the company to consent to the pro- 
posed change of method of test, the dlrector of the department of publie 
Works tested 125 lamps in January and 125 lamps in February, in accordance 
wlth the method suggested by the chief of the bureau of gas, and in each 
Instance the test was made without taking the lamp from the post or remov- 
ing it to a testing station, and without removing tbe glass globe from the 
lamp. 

One hundred and twenty glass globes were then taken from lamps in the 
Street and tested to àscertain their average quality of absorbing light. After 
determining that thèse 120 globes on an average would absorb 13.4 per cent, 
of light, the lamps in January and February were tested with the globes 
in place, that Is, not "removed," and to the candie power thus ascertained 
was added the theoretical quantity of 13.4 per cent, of light absorbed by the 
globe, and the total was estlmated as the illumlnating power of the lamp 
and made the basis upon which the city made and withheld payments. At 
the trial, objection was made to the évidence of the tests made in January 
and February wlth the globes on and with the theoretical allowance for light 
absorbed by the globes added. The objection was sustained, and ail évi- 
dence of this method of test excluded. 

In March, April, May, and June, the city used for testing lamps a portable 
photometer, which conslsted of an automobile truck equipped with a bar 
photometer and other photometrlc apparatus inclosed by side and top cur- 
tains, which was taken to positions near the lamps to be tested, and lamps 
were tested in three ways: First, with the same apparatus used in Janu- 
ary and February and with the globe in place; second, the lamp was taken 
down from the post and put in the portable photometer and tested with the 
globe in place; and, third, the lamp was tested in the portable photometer 
with the globe removed. 

AU the déductions made by the dlrector from the amounts of the bills 
rendered by the company for the first six months of 1913 were based on 
readings of the lamps tested on the posts with the globes in place. When the 
évidence of thèse tests was excluded, the city was left without tests for Jan- 
uary and February on which to base déductions, and was obliged to re- 
calculate the déductions for the other four months on the basis of the read- 
ings made In the portable photometer with the globes removed. Thèse latter 
readings were disclosed for the first time at the trial of the case, and the 
new calculations were made by one Of the witnesses during the progress of the 
trial, and admitted in évidence. 

Edgar W. Lank, of Philadelphia, Pa., for plaintifï in error. 

John G. Johnson, of Philadelphia, Pa. (R. Stuart Smith and Charles 
E. Morgan, both of Philadelphia, Pa.), for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge (after stating the facts as above). The 
errors assigned in the trial of this causeare 22 in number, extending 
to rulings of the court upon matters of évidence and to the charge to 
the jury, the substance of which, when classified, is as follows: 

(1) Admissibility of letters between the parties prior to the exécu- 
tion of the contract. 
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(2) Proof by the plaintiff of the performance of its part of the con- 
tract. 

(3) Admissibility of évidence of the tests of lamps made by the 
method employed during the months of January and February. 

(4) The charge of the court under the prayers of both parties as to 
the tests of lamps made by the method used in the months of March, 
April, May, and June. 

(5) The prejudicial effect of the use of the terms "penalty" and 
"penalize" in the charge of the court. 

[1] 1. When the Welsbach Company was invited by the city, 
through its department of public works, to submit proposais for light- 
ing its streets by incandescent lamps, there accompanied the invita- 
tion "spécifications" of the proposed contract and "instructions to bid- 
ders." The former contained in the usual form the particulars and 
détails of the matter contemplated by the contract into which the Com- 
pany was invited to enter, and the latter contained directions and in- 
structions, intended to guide or instruct bidders with relation to the 
subject-matter to which their bids were invited. Among the instruc- 
tions in the two instruments are the f oUowing : 

"Should a bldder find discrepancles in or omissions from the spécifications 
and accompanylng papers, or should he Be m douM as to their meaninff, he 
should at once notify the director, who will at once send a written instruc- 
tion to ail bidders. The city, will not be responsible for any oral instruc- 
tions." Instructions to Bidders, section 3. 

"Any doubt as to the meaning of the spécifications or any obscurity as to 
the wording of them, will be explained by the director, and any directions 
which may be required to complète any of the provisions of the spécifica- 
tions will be given by the director." Spécifications, section 13. 

Entertaining a doubt as to several phases of the spécifications, es- 
pecially concerning the method of test prescribed, the Welsbach Com- 
pany, before submitting its proposais, or in other words before mak- 
ing its bids, obeyed the instructions adverted to, and wrote to the direc- 
tor of public Works asking his interprétation thereof . To this inquiry 
the director made a written reply, the substance of which was : 

(a) That in selecting 25 lamps from any district for test, his sélec- 
tion should be of lamps showing average conditions throughout the 
district. 

(b) That the contractor should hâve timely notice of the time and 
place when lamps should be selected and tested, and that the repré- 
sentative of the company would be permitted to check the standards, 
adjustments, and readings. 

(c) That any détérioration of the mantle, or change in the adjust- 
ment of the burner, occurring during transportation of the lamp from 
the Street to the place of test, should be corrected before the test is 
made, so that the test should be of the lamp in the same condition as 
when in opération on the street, but suggested that 2 or 3 extra lamp 
tops, in addition to the 25, be taken to the place of test as substitutes, 
in case one or more of the 25 became disarranged. 

Thèse letters were offered and admitted in évidence over the objec- 
tion of the city that in effect they altered and varied the terms of the 
written contract afterwards entered into and now in suit. 
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There must be eliminated f rom the considération of the question rais- 
ed any idea that in this correspondence there existed or was attempted 
anything in the nature of private negotiations between a bidder and a 
municipal officer, thereby removing the question f rom the law and the 
cases pertaining to such a transaction. This correspondence was in- 
augurated, conducted, and concluded upon the invitation and within 
the purpose of formai instructions to bidders, prescribed therefor by 
the city itself. Its subject-matter did not contemplate nor did it effect 
a change or altération of the terms of the spécifications as made. The 
correspondence extended merely to an interprétation of terms concern- 
ing which the bidder had a doubt, which, when existing, it was the de- 
sire of the city to remove by the method suggested and pursued, there- 
by obviating misunderstandings between parties, and avoiding subsé- 
quent litigation. 

The reply of the director of public works, in giving his interprétation 
of that part of the method of test concerning which the company had a 
doubt, did not describe or establish any précise test, either by reciting 
the test contemplated by the spécification or by suggesting another. It 
contained, however, an implication that the lamp, with the mantle and 
the burner, would be removed f rom the post and transported from the 
Street to the place of test, and the place of test would be at the "city's 
photometric station or elsewhere," at the director's discrétion. As to 
the location of the place of test, whether proximately or remotely dis- 
tant fiom the lamp in place, the correspondence added nothing to nor 
withdrew anything from the spécifications. There is, however, in the 
letter of the director an implication that bef ore test the lamp would De 
moved to the place of test. The implication that the lamps would be 
removed before tests acquired an importance, in view of the fact that 
the January and February tests were made with the lamps in place ; 
but the importance of this implication was lost in contemplation of the 
other fact that in the January and February tests the city clearly vio- 
lated an undisputed provision of the contract by making tests without 
removing the globes. In other words, the city committed a breach of 
its contract in January and February, when it made tests of lamps with- 
out removing the globes, an act to which the correspondence in question 
did not extend, making unimportant the question raised by the corre- 
spondence whether the tests should be made with the lamps in place or 
should only be made after the lamps were removed. The remaining 
représentation of the director that, when a lamp was transferred from 
the post to the station, allowance would be made in the test for détéri- 
oration in the mantle or change in the adjustment of the burner, oc- 
curring upon removal, was nothing more than an interprétation of 
which the contract itself was susceptible without the aid of the direc- 
tor's interprétation; the sole object of tests being to ascertain the can- 
die power of the lamps, not when tested, but when in opération upon 
the streets. It occurs to us that the interprétation made by the director 
of the spécifications to which the company addressed its inquiries has a 
very slight probative bearing, if any, upon the issues as they subsequent- 
ly developed. Nevertheless they were admitted in évidence, and their 
admissibility has been challenged. 
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The letter of the company contained inquiries made upon invitation 
by the city. That invitation was embraced within the instructions to 
bidders and spécifications, and the instructions to bidders, as well as 
the spécifications, were embraced within and attached to the contract, 
and made a part thereof. The reply by the director to the inquiries 
made was an interprétation which the city required the director to 
make, under the method which the city had adopted to instruct bidders 
as to what it meant by its spécifications, and having adopted this method 
of giving interprétations to doubtful expressions in spécifications, be- 
fore those spécifications became a contract, the interprétation by the 
city's ofiicer became an interprétation by the city itself , the meaning of 
which it is estopped to deny, and of the efifect of which it cannot com- 
plain. 

We do not hold that every interprétation by a municipal officer binds 
the city, even under circumstances where the city bas volunteered the 
interprétation of its employé; but under the circumstances of this 
particular case, to which the expression of our opinion is restricted, 
which involve a change by the city f rom a method of test prescribed by 
lhe contract, first, to a method plainly différent from that cohtemplated, 
and then, second, to a method the similarity of which to the one pre- 
scribed is challenged, we believe the city is bound by the act of its 
director, and the correspondence objected to was properly admitted in 
évidence. 

[2] 2. By the terms of the contract the plaintifï agreed to furnish 
about 18,000 lamps and to maintain the same at 60-candle power. In 
proof of performance, the défendant introduced évidence that, before 
each lamp of that considérable number was supplied and installed in 
place, it was tested and proven to possess the required candie power. 
It is contended on the part of the city, however, that while this may 
be proof that the larnps of the required candie power were furnished, 
it is not proof that the required candie power was maintained. We are 
of opinion that by the testimony offered the company prima facie has 
supported .the burden placed upon it. This view is aided by an unmis- 
takable inference from the contract, that when it entered into the con- 
tract the city recognized the difficulty, if not the impossibility, of the 
company testing each one of the 18,000 lamps at différent periods of 
each month in order to establish its right to receive or recover payment 
for maintaining the same at 60-candle power. Therefore the city and 
the company, in their contract, agreed that, for the purpose of ascer- 
taining the quality and illuminating power maintained in the lamps, the 
city should sélect and test 25 lamps from the total in actual use in each 
district in each month, and that, if the average candie power of the 
25 lamps selected and tested fell below the minimum candie power re- 
quired by the spécifications, then the company should receive as com- 
pensation for its lighting service in that district an amount decreased 
in proportion to the deficiency disclosed by the tests. Upon the plan 
thus agreed upon, knowledge whether the plaintiff had maintained at 
the required candie power ail the lamps in each district for the whole 
of a month was within the possession of the défendant, and only upon 
that knowledge, as derived from its tests, was the city required to make 
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payments. We are of opinion that the plaintifï prima facie established 
its right to recover. 

[3] 3. At the trial of this cause the défendant offered évidence of 
tests made during the months of January and February, holding that 
the same were in accordance with the spécifications of the contract. 
Without référence to the interprétation placed upon the spécifications 
by the director, previously considered, the spécifications provide for a 
test of the lamps furnished under the contract, by selecting 25 lamps 
from those in actnal use in eaçh district in each month, and their il- 
luminating power, determined photometrically by "any method sanc- 
tioned by standard practice at the city's photometric stations or else- 
where," at the director's discrétion. The spécifications provide, fur- 
ther, that "the average candie power of lamps so tested shall constitute 
the basis for calculating the light furnished during the month," and 
that the term "lamp" means "the burner, complète with mantle and 
chimney, * * * as set up for use in the street, and the tests 
* * * shall be made with the clear glass globe which incloses the 
lamp on the street removed, but otherwise under the same conditions as 
exist when'the lamp is taken down; the object of the test being to dé- 
termine that the actual illuminating power, as contracted for, is given 
on the streef." 

During the months of January and February of the year of the con- 
tract the city made its tests without taking the lamp down from the post 
or removing it to a testing station, and without retmoving the glass 
globe. In other words, the method pursued during the months of 
January and February was to test the lamp in place with the globe in 
place. Recognizing that a lamp which gave a light of 60-candle power 
without the globe would show appreciably less candie power with the 
globe in place, due to the absorption of light by glass, the city made a 
test of 120 lights to détermine the average percentage of light absorp- 
tion by the globes, and ascertained the same to be 13.4 per cent. To 
the candie power ascertained by test of a lamp in place inclosed by a 
globe, the city added the estimated percentage of light absorption by 
the globe, and the two together were computed to represent the 
candie power of the lamp, upon which the city based its calculations, 
and made and withheld its payments to the company. Evidence of 
tests of this character was ofïered, upon the claim that tests with globes 
removed, as provided by the contract, were impossible, and therefore 
tests with the globes in place, being the only method f ound possible, 
were permissible. Such did not appear to be the fact, and the trial 
court, in our opinion, properly excluded testimony of tests by the 
method f ollowed, upon the ground that they were made by a method in 
complète conflict with and wholly différent from the one agreed upon 
in the contract. 

4. The method of the tests employed by the city during the months 
of March, April, May, and June differed radically from the method 
employed during the months of January and February. In thèse 
montlis the city used a portable photometer, which was moved or con- 
veyed to the lamp. It consisted of a photometric apparatus inclosed 
in curtains. During this period, tests were made in three ways : First, 
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with the same apparatus used in January and February with the globe 
in place ; second, the lamp was taken down f rom the post and placed 
in the portable photometer an4 tested with the globe in place; and, 
third, the lamp was tested in the portable photometer with the globe 
removed. 

The results of thèse tests demonstrate to a certainty the inaccuracy 
either of the method pursued in January and February or of the 
one pursued in the months following. In the latter months, tests were 
made of the same lamp by both methods. Among the reports of thèse 
tests, as shown by the testimony of the city, appears a test of one 
lamp made first by the early method with the globe on, yielding 35.4- 
candle power, to which was added the 13.4 per cent, candie power 
estimated to hâve been absorbed by the globe, and the two together 
were reported as showing 40.9-candle power. But when the same 
lamp was tested by the portable photometer under the method of the 
latter months, with the globe removed, instead of yielding 40.9-candle 
power, or precisely the same as the total of the two items that com- 
prise this figure, it yielded but 16.02-candle power. This variation, 
was extrême. The variations in the scores of tests of other lamps 
were not so wide as in this one, but variations existed in ail, and in 
none did the test with the globe removed correspond in candie power 
with the test made with the globe on plus the estimated light absorbed 
by the globe. 

Evidence of the tests made in January and February having been 
excluded by the court, the city offered, and the court admitted, évi- 
dence of its tests made by the method employed in March, April, May, 
and June. The company contended that according to the spécifica- 
tions the tests were not only to be made with the globes removed, but 
were to be made under conditions équivalent to those which prevailed 
in a laboratory, maintaining that a very slight différence in tempéra- 
ture of a burner, caused by a draft of air, would change its hght- 
giving properties; that the testing apparatus of the portable photo- 
meter was protected only by loose curtains; that it was productive^ 
of drafts and currents of air, which seriously impaired the efficiehcy 
of the naptha burner while under tests with the globe removed; and 
that the apparatus employed was one not contemplated by the con- 
tract, that it was not a standard method, and was merely an experi- 
ment in photometry. On the other hand, the city contended it was 
not restricted to making tests in photometric stations, but under the 
terms of the spécifications could make them at "the city's photometric 
stations or elsewhere" ; that the photometer used, though portable, 
was of a character contemplated by the contract; that jt produced ac- 
curate results, and the method foUowed was sanctioned by standard 
prâctice. As the contract required the tests to be made by "any 
method sanctioned by standard practice," "at the city's photometric 
stations, or elsewhere," the trial court submitted to the jury the ques- 
tion whether the method followed was the one contemplated by the 
contract, and also whether the tests made upon the device employed 
were pursuant to a method sanctioned by standard practice. We find 
no error committed by the court in submitting thèse questions to the 
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jury, either in what its charge contained or omitted. The issue was 
clearly and fully submitted to the jury, and by the jury was decided. 

[4] 5. In the charge to the jury the court alluded to the déductions 
made by the city from the bills presented by the company as "pen- 
alties." The word appears in several places in the charge. Strictly 
speaking, the déductions made by the city were not penalties, and the 
effect of making the déductions was not to "penalize" the company. 
If there existed in the case nothing to indicate why the court used 
thèse wordà, we might think the minds of the jurors might hâve been 
influenced and prejudiced by them. But in charging the jury the 
court was not using technical terms with their légal meanings. It was 
employing Terms which had been introduced into the case by the city 
itself, and which had first been used by the city in rendering its montb- 
ly statements to the company of the déductions made, to which dé- 
ductions it referred as "penalties." Each notice or letter conveying 
information of the amounts deducted contained a table, which was 
described as "a statement of penalties by districts." Around thèse 
statements and the methods by which they were reached revolved the 
whole controversy in the case, and very naturally the court drifted 
into using the descriptive words employed by the city. With thèse 
words the jury was quite as familiar as the court, and when they were 
used by the court the jury knew what they meant and to what they 
alluded, and therefore could not hâve been prejudiced by them. 

We find no error in the trial below, and affirm the judgment. 



STELLWAGEN v. CLUM. 

(Circuit Court of Appeals, Slxth Circuit. November 7, 1914.) 

No. 2448. 

Bankeuptct (§ 184*) — Pkoperty Vestino in Trustée — Transfebs by Bank- 

. KDPT. 

Bankrupt, a lumber company, transferred certain plies of lumber in its 
yard to claimant, who was a credltor, by blU of sale. The plies were dis- 
tinctly marked as sold to claimant. Subsequently, and more than four 
months prier to the bankruptcy, the lumber was sold by the bankrupt 
with claimant's consent, and the account agalnst the purchaser therefor 
was asslgned to claimant. At that time, wlthln the rule of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [Ooœp. St. 1913, § 9585 
et seq.]) the company was solvent ; but under the rule of décision in Ohio 
It was Insolvent. Held that, conslderlng the nature and situation of the 
property, there was such dellvery of possession as to dispense with the 
necesslty of recordlng the Mil of sale as a chattel mortgage under the 
State statute, and that the trustée in bankruptcy could not, by vlrtue of 
anything in the Bankruptcy Act alone, question the validlty of either tbe 
blU of sale or asslgnment; that the remaining question — whether the 
trustée or claimant was entitled to the account or its proceeds depended 
on whether the Bankruptcy Act suspended Rev. St. Ohio, §§ 6343, 6344, as 
amended AprU 30, 1908 (99 Ohio Laws, pp. 241, 242), which provide that 
any asslgnment or transfer made by a debtor In contemplation of in- 
solvency, with intent to give a préférence, or to hlnder, delay, or defraud 
creditors, provided the assigne* or transférée knew of such intent, shall 
be void at suit of any credltor, and a receiver may be appointed, wlio 

*For otber cases see sarue topic & 9 numbbb In Dec. & Am. DIes. 1907 to date, & Rep'r ludeiie^ 



STELLWAGEN V. OLUM 731 

shall take charge of and administer ail of the property of tlie debtor — is 
certified to the Suprême Court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 275-277 ; Dec. 
Dig. § 184.*] 

Appeal f rom the District Court of the United States for the North- 
ern District of Ohio ; William ,L. Day, Judgè. 

In the matter of the Georgian Bay Company, bankrupt; Alfred 
Clum, trustée. From an order denying his pétition for surrender 
of an account, A. C. Stellwagen, trustée for Margaret Zengerle, ap- 
peals. Questions certified to Suprême Court. 

Appellant filed a pétition below for an order to compel surrender and 
transfer to him of certain whlte plne lumber and a balance due upon a par- 
tlcular open account then In possession of appellee as trustée In bankruptcy 
for the Georgian Bay Company. The order was denled, the pétition dlsmlssed, 
and appeal taken. 

The Georgian Bay Company, an Ohlo corporation, was at the time of the 
transactions in dispute engaged in the Wholesale and retail lumber business 
at Oleveland, Ohio. February 2, 1910, the company dellvered to appellant's 
predecessor (A. L. McBean), as trustée for Margaret Zengerle and the Dlme 
Savings Bank of Détroit, its blll of sale, describing 433,500 feet of whlte plue 
lumber then in the company's yards, and stating a total price of $14,013, 
credlting the trustée with certain promlssory notes of the company for a 
llke sum and payable, in différent amounts, to the order of Margaret Zengerle, 
0. M. Zengerle, agent, and the Dime Savings Bank, respectlvely. Neither 
the bill of sale nor a copy was flled wlth the recorder of Cuyahoga county, 
Ohio ; but the lumber so In terms sold consisted of piles (stacked in the 
ordinary way) which were to be, and at the time in fact were, each distinctly 
marked: "Sold to A. L. McB., Agt." May 3, 1910, the company, with consent 
of McBean, sold thls lumber and certain of its own lumber then In the yards, 
to Schuette & Co., of Pittsburgh. Payment was to be made by Schuette & 
Co., part in cash, part in notes maturing at flxed times between date of sale 
and the foUowing September lOth, and the balance In cash on or before 
October Ist. Two days later, May 5th, the Georgian Bay Company trans- 
ferred to appellant "the balance, 25 per cent, of involee value or what may 
show due on the Ist of October, A. D. 1910, of the purchase price of the 
lumber" (so sold to Schuette & Co.), to secure payment in fuU of ail moneys 
that should be advanced by, and "payment pro rata of ail moneys" then 
owing to, the Dime Savings Bank, Mrs. Zengerle, and C. M. Zengerle, agent, 
and any surplus remaining was to be returned to the company. Schuette 
& Co., while owing a balance of $7,500 on portions of the lumber it had re- 
celved, rejected the rest. This can be Identlfled, and Is worth about $4,000. It 
was the transfer of this balance and the surrender of this rejected lumber 
that appellant sought in the court below. 

October 31, 1910, the Georgian Bay Company made a gênerai asslgnment 
for the beneflt of its creditors, which was properly flled the foUowing No- 
vember 7th ; and on the 9th of that month the company was adjudlcated a 
bankrupt At the time there remalned due from the bankrupt to Mrs. 
Zengerle $7,100. C. M. Zengerle is the husband of Margaret Zengerle, and 
was the président of the Georgian Bay Company. The notes payable to his 
wife represented loans of money belonging to her; and in negotiating those 
loans, and in the transaction had under the bill of sale, he acted as her 
agent, and as président of the company. The theory of the court below 
was that the blll of sale (February 2, 1910) was Intended merely as security, 
and, not havlng been deposited in accordance with section 4150 (2 Bâtes' 
Ann. Ohio Stat. p. 2302) concerning chattel mortgages, was nuU and void ; 
that the transfer (May 5th) of balance accruing October Ist from Schuette 
& Co. was made with intent to hinder and delay creditors, when, according 
to the laws and the rule of judicial décision of the state of Ohio, the 
Georgian Bay Company was Insolvent, though not according to the Bank- 
ruptcy A et: that Margaret Zengerle was, through her agent, C. M. Zengerle, 

«For oUier ta^es see aame topic & { numbbb In Deo. & Am. Dlgs. U07 to date, & Rep'r Indexes 
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cbargeable wlth knowledge of such Intent and Insolvency, and the Savlnga 
Bank was not ; that as to Margaret Zengerle the transfer was null and vold, 
and so was set aside, but that the Savlngs Bank was entltled to be pald out of 
the balance of the Schuette account. No appeal was taken from the portion 
of the decree which allowed recovery by the Savings Bank, 

J. Shurly Kennary, of Détroit, Mich., for appellant. 
G. B. Marty, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The ultimate question arising on the hearing hère 
was whether the Bankruptcy Act operated to suspend certain appli- 
cable statutory provisions of Ohio (referred to below). We are dis- 
posed to hold that, if such provisions were suspended, appellant is en- 
titled, in behalf of Margaret Zengerle, to recover; otherwise, the trus- 
tée in bankruptcy is entitled to hold the balance due from Schuette 
& Co. and the lumber rejected by them, and administer the same as 
part of the estate of the bankrupt for the benefît of its gênerai cred- 
itors. 

The reasons for thèse conclusions in substance are: 

(1) As between Mrs. Zengerle and the gênerai creditors of tho 
Georgian Bay Company, there was sufficient delivery of possession 
of the lumber covered by the bill of sale to dispense with the neces- 
sity of depositing the instrument with the county recorder, such pos- 
session having been given as the nature of the property and its situ- 
ation would permit (Rev. Stat. Ohio, §§ 4150, 4151 ; Ann. Gen. Code 
Ohio, §§ 8560, 8561; Hunt v. Bode, Assignée, 66 Ohio St. 255, 269, 
64 N. E. 126; Ward v. First Nat. Bank of Ironton, 202 Fed. 609, 
613, 120 C. C. A. 655 [C. C. A., 6th Cir.] ; In re Cincinnati Iron 
Store Co., 167 Fed. 486, 491, 93 C. C. A. 122 [C. C. A., 6th Cir.] ; 
Pattison v. Dale, 196 Fed. 5, 12, 13, 115 C. C. A. 639, and citations 
[C. C. A., 6th Cir.] ; Dala v. Pattison, 234 U. S. 399, 409, 410, 411. 
34 Sup. Ct. 785, 58 L. Ed. 1370); the sale subsequently made to 
Schuette & Co. upon the consent of Mrs. Zengerle's trustée was a 
distinct récognition of the intent and efïect of the bill of sale and the 
marking of the piles of lumber; and the transfer of account made 
two days later was manifestly designed at once to exécute the pur- 
pose of the transaction involved under the bill of sale and transpose 
the rights thereunder of Mrs. Zengerle, as well as of the Savings 
Bank, to the sales proceeds. 

(2) Upon the hypothesis of suspension of the state statutes, since 
more than four months elapsed between the delivery of the bill of 
sale, as also of the transfer of account, and the bankruptcy, the trus- 
tée cannot, in virtue alone of the Bankruptcy Act, question the va- 
îidity of either of those instruments. Section 67e of Bankruptcy Act ; 
Mayer v. Hellman, 91 U. S. 496, 501, 23 L. Ed. Z77 . And see Ran- 
dolph V. Scruggs, 190 U. S. 533, 537, 23 Sup. Ct. 710, 47 L. Ed. 1165. 

(3) However, upon the theory that the pertinent state statutes were 
flot so suspended, the gênerai creditors acquired rights thereunder to 
nave the instruments in dispute set aside, because under the facts 
shown the company was not then able to meet its debts as they fell 
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due and so was insolvent within the rule of judicial décision in Ohio 
(as distinguished from the rule of Bankr. Act, § 1, par. 15) defining 
insolvency (Mitchell v. Gazzam, 12 Ohio, 315, 336; Benson v. Col- 
umbia Ins. Co., 7 Ohio N. P. [N. S.] 113, 131; Cincinnati Equipment 
Co. V. Degnan, 184 Fed. 834, 840, 107 C. C. A._ 158 [C. C. A., 6th 
Cir.] and citations) ; and, further, because the instruments were in 
terms made to a trustée (Brinkerhoff v. Tracy, 55 Ohio St. 558, 571, 
45 N. E. 1100; Gashe v. Young, 51 Ohio St. 376, 389, 38 N. E. 20; 
Dickson v. Rawson, 5 Ohio St. 218, 222; Bagaley & Co. v. Waters, 
7 Ohio St. 359, 365; Justice v. Uhl, 10 Ohio St. 170, 175, 176; Con- 
rad & Bro. V. Pancost Co., 11 Ohio St. 685). The rights so vested in 
the creditors are enforceable at any time within four years (Stivens 
V. Summers, 68 Ohio St. 421, 441, 442, 67 N. E. 884); and under 
section 70e of the Bankruptcy Act thèse rights accrued to the trus- 
tée in bankruptcy (In re Mullen [D. C] 101 Fed. 413, 416, décision 
by the late Judge Lowell, pointing out the course pursued in the 
enactment of thèse sections; In re Schenck [D. C] 116 Fed. 554, 
555, 556; In re Toothaker Bros. [D. C] 128 Fed. 187, 188; Bush 
V. Export Storage Co. [C. C] 136 Fed. 918, 921; Nye, Trustée, v. 
Hart, 22 Ohio Cir. Ct. R. 427, 431; Hull v. Burr, 153 Fed. 945, 950, 
83 C. C. A. 61 [C. C. A., 5th Cir.] ; Gregory v. Atkinson [D. C] 
127 Fed. 183, 184; Hurley v. Devlin [D. C] 149 Fed. 268, 270; 
Manning v. Evans [D. C] 156 Fed. 106, 110; In re Scrinopskie, 10 
Am. Bankr. Rep. 221, 224; 1 Loveland on Bankruptcy [4th Ed.] § 
381, p. 787; Collier on Bankruptcy [8th Ed.] p. 775). Such. rights 
in the trustée cannot in any event Be affected, as counsel claini, by 
the doctrine of York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782. The iniirmity pointed out in the bill of sale was 
from the time of its delivery inhérent, and the trustée in bankruptcy, 
in virtue of the rights of the creditors, was invested with distinct au- 
thority to avoirï the instrument (Pétition of Rouse, 208 Fed. 881, 882, 
126 C. C. A. 90; Carev v. Donohue, 209 Fed. 328, 333, 334, 126 C. 
C. A. 254 [C. C. A., 6th Cir.]). 

State Statutes Claimed to be Suspended by the Bankruptcy Act. — 
The Ohio statutory provisions in force at the^ date of the bill of sale 
(February 2, 1910) and in terms vesting rights, if any existed, in the 
gênerai creditors to hâve that instrument set aside, were sections 6343 
and 6344 of the Revised Statutes, as amended April 30, 1908 (99 
Ohio Laws, 241, 242). Thèse sections were each separated and their 
phraseology was rearranged, though without apparent change in ef- 
fect, by the General Code of Ohio, approved February 15, 1910 (3 
General Code of Ohio, pp. 2392, 2393 and 2982), where they appear 
as sections 11102, 11103, 11104, 11105, 11106, and 11107 (see, also, 
5 Page & Adams, Ann. Ohio Gen. Code, pp. 449, 460, 461, 472) ; and 
although the transfer of account was made May 5, 1910, we think it 
sufficient to set out section 6343 in whole, and section 6344 in ma- 
terial parts (as the sections stood February 2, 1910), in the margin.^ 

1 "Sec. 634,3. Bvery sale, eonveyance, transfer, mortgage or assignment, 
made in trust or otherwise by a debtor or debtors, and every judgment 
BufEered by Mm or them against himself or themselves in contemplation of 
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The spécifie claim is that section 6343, when considered in connection 
with the chapter concerning insolvent debtors (of which the section 
forms a part), is suspended by the Bankruptcy Act. We take it that 
counsel's main reliance, although not distinctly stated, is grounded 
upon that portion of section 6343 which provides : 

"A receiver may be appolnted who shall take charge of ail the assets of 
such debtor or debtors, includlng the property so sold, conveyed, transferred, 
mortgaged, or assigned, which receiver shall adminlster ail the assets of the 
debtor or debtors for the equal benefit of the creditors of the debtor or 
debtors in proportion to the amount of their respective demanda, includlng 
those which are unmatured." 

It is worthy of observation that section 6343 was amended shortly 
before the passage of the Bankruptcy Act, to wit, April 26, 1898 (93 
Ohio Laws, 290). Another amendment was made May 12, 1902 (95 
Ohio Laws, 608) but it is not important. By the amendment of 1898 
it was provided that a sale, etc., whether made in trust or otherwise, 
with design to prefer one or more creditors to the exclusion of others 
or with intent to hinder, delay, or def raud creditors, should be declared 
void as to creditors at the suit of any creditor, and should — 

"operate as an assignment and transfer of ail the property and efCects of 
such debtor or debtors, and shall inure to the equal beneflt of ail creditors of 
such debtor or debtors in proportion to the amount of their respective de- 
mands, includlng those which are unmatured." 

No législation going this far was ever before enacted in the state. 
Whether the change made in this provision by the amendment of 
section 6343 on April 30, 1908, before quoted, was intended as a 

Insolvency, and with a design to prefer one or more creditors to the exclusion 
in whole or In part of others, and every sale, conveyance, transfer, mortgage 
or assignment made, or judgment procured by him or them to be rendered, 
in any manner, with Intent to hinder, delay or defraud creditors, shall be 
declared void as to creditors of such debtor or debtors at the suit of any 
creditor or creditors, and in any suit brought by any creditor or creditors of 
such debtor or debtors for the purpose of declarlng such sale void, a receiver 
may be appolnted who shall take charge of ail the assets of such debtor or 
debtors, includlng the property so sold, conveyed, transferred, mortgaged, or 
assigned, which receiver shall administer ail the assets of the debtor or 
debtors for the equal beneflt of the creditors of the debtor or debtors in 
proportion to the amount of their respective demands, includlng those which 
are unmatured. 

"Provided, however, that the provisions of this section shall not apply 
unless the person, or persons to whom such sale, conveyance, transfer, mort- 
gage or assignment be made, knew of such fraudulent intent on the part 
of such debtor or debtors, and provided, further, that nothing in this section 
contained shall vitlate or afCect any mortgage made in good faith to secure 
any debt or liability created simultaneously with such mortgage, if such 
mortgage be flled for record in the county wherein the property is situated, 
or as otherwise provided by law, within three (3) days after Its exécution, 
and where, upon foreclosure or taklng possession of such property, the mort- 
gagee fuUy accounts for the proceeds of such property. 

"Every sale or transfer of any portion of a stock of goods, wares or mer- 
chandise otherwise than in the ordinary course of trade in the regular and 
usual prosecution of the seller's or transferrer's business, or the sale or 
transfer of an entire stock In bulk shall be presumed to be made with the 
intent to hinder, delay, or defraud creditors within the meaning of this 
section, unless the seller or transferrer shall, not less than seven (7) days 
préviens to the transfer of the stock of goods sold or intended to be sold, 
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modification or not, does not appear; but it is not perceivable that 
the change so made was substantial. It is further to be observed 
that section 6344 in terms confines the effect of the conveyance de- 
nounced to the particular property sold, etc. ; in other words, the du- 
ties there imposed upon the receiver or assignée do not extend to the 
rest of the property of the debtor. This was in harmony with the 
provisions of both sections 6343 and 6344 as they stood prior to the 
enactment of April 26, 1898 (2 Rev. Stat. of Ohio [Ed. 1880] pp. 
1514, 1515); and this policy is traceable to sections 16 and 17 of the 
act "regulating the mode of adminstering assignments in trust for 
the benefit of creditors," passed April 6, 1859 (56 Ohio Laws, pp. 
231, 235; see, also, section 17 as amended Fei)ruary 2, 1863 [60 
Ohio Laws, p. 8] ) ; and as early as the act of March 14, 1838, and 
prior to the enactment of the Ohio Code of Civil Procédure, the same 
policy prevailed, although the instruments of conveyance were made 
"subject to the control of chancery" etc. (Swan's Ohio Statutes [Ed. 
1841] § 68, p. 717). 

It is to be observed of thèse earlier statutory provisions that they 
operated to thwart the intent of the grantor in any such conveyance 
by diverting the property from the trustée he named, and from the 
creditors he intended to prefer, to another trustée for the benefit 
of ail his creditors. During this period it was held that the act reg- 
ulating the mode -of administering estâtes of insolvent debtors,. which 
we hâve seen included thèse spécial provisions as they existed prior 
to 1898, was not suspended by the Bankruptcy Act of 1867 (Mayer 

and the payment of the money thereof, cause to be recorded In the oflBce o( 
the county recorder of the county in which such seller or transferrer con- 
ducts his business, and in the office of the county recorder of the county or 
countles in which such goods are located, a notice of his intention to make 
such sale or transfer, which notice shall be in writing descrlblng in gênerai 
terms the property to be sold and ail conditions of such sale and the parties 
thereto ; excepting, however, that no such presumption shall arise because of 
the failure to record notice as above provided in the case of any sale or trans- 
fer made under the direction or order of a court of compétent jurisdiction, or 
by an exécuter, administrator, guardian, receiver, assignée for the benefit of 
creditors or other officer or person acting in the regular and proper dis- 
charge of officiai duty or in the discharge of any trust imposed upon hlm 
by law, nor in the case of any sale or transfer of any property exempt from 
exécution. 

"Sec. 6344. Any créditer or creditors, as to whom any of the acts or 
things prohibited In the precedlng section are void, whether the claim of 
such créditer or creditors has matjired or will thereafter mature, may com- 
mence an action in a court ef compétent jurisdiction to hâve such acts or 
things declared void. And such court shall appoint a trustée or receiver 
according to the provisions of this chapter, who upon belng duly qualifled 
shall proceed by due course of law to recover possession of ail property so 
sold, conveyed, transferred, mortgaged or assigned, and to administer the 
same for the equal benefit of ail creditors, as In other cases of assignments 
to trustées for the benefit of creditors. And any assignée as to whom any 
thing or act mentioned in the preceding section shall be void, shall likewise 
commence a suit in a court of compétent Jurisdiction to recover possession 
of ail property so sold, conveyed, transferred, mortgaged or assigned, and 
shall administer the same for the equal benefit of ail creditors as in other 
cases of assignments to trustées for the benefit of creditors." (99 OMo Laws, 
241, 242.) 
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V. Hellman, 91 U. S. 496, supra, at page 502, 23 L. Ed. ^77) ; Mr. 
Justice Field saying: "The answer is that that statute of Ohio is 
not an insolvent law in any proper sensé of the term." This court 
foUowed that rule after the passage of the présent Bankruptcy Act, 
and of course after the amendment of 1898 to section 6343, though, 
since only a gênerai assignment was there involved, it would now seem 
to hâve been unnecessary to pass upon the effect of section 6343 (In 
re Farrell, 176 Fed. 505, 509, 100 C. C. A. 63) ; and it will be remem- 
bered that it is not sought in the instant case to recover any property 
of the debtor except only the lumber (or its équivalent) specifically 
described in the bill of sale and transfer of accbunt. 

The questions, then, of ultimate control, would seem to be whether 
the change in statutory policy so pointed out offends against the Bank- 
ruptcy Act, especially sections 60 and 67; and, if so, whether the 
whole of section 6343 is suspended, or only the portion which in ef- 
fect appropriâtes, for the benefit of ail the creditors, the property of 
the debtor not expressly embraced in the preferential or fraudulent 
deed. 

One view is that the Bankruptcy Act covers such a situation and 
so occupies the fîeld, that it is paramount and exclusive, and that 
necessary conflict follows (counsel's reliance being placed upon But- 
ler v. Goreley, 146 U. S. 303, 13 Sup, Ct. 84, 36 L. Ed. 981 ; Tua v. 
Carrière, 117 U. S. 201, 6 Sup. Ct. 565, 29 L. Ed. 855; Ogden v. 
Saunders, 12 Wheat. 213, 6 L. Ed. 606; Baldwin v. Haie, 1 Wall. 
223, 17 h. Ed. 531; S Cyc. 240). Thèse citations suggest, also, In re 
Edward Klein, 1 How. 277, note, 280, Fed. Cas. No. 7,865, and Globe 
Ins. Co. V. Cleveland Ins. Co., Fed. Cas. No. 5,486; Nor. Pac. Ry. 
v. Washington, 222 U. S. 370, 378, 32 Sup. Ct. 160, 56 L. Ed. 237. 

The opposing view in substance is that actual conflict must be shown 
before suspension can be said to prevail, and that the state law, in the 
présent instance at least, opérâtes in aid of the bankruptcy law and so 
is not in conflict with it (counsel relying on Miller v. New Orléans 
Acid Co., 211 U. S. 496, 505, 506, 29 Sup. Ct. 176, 53 L. Ed. 300). 
This is suggestive of the related rule laid down in the Minnesota Rate 
Cases, 230 U. S. 352, 398, 402, 33 Sup. Ct. 729, 57 L. Ed. 1511 et 
seq., and the kindred décisions following that rule ; also In re Watts 
& Sachs, 190 U. S. 1, 31. 32, 23 Sup. Ct. 718, 47 L. Ed. 933; Ran- 
dolph V. Scruggs, supra, 190 U. S. at p. 533, 23 Sup. Ct. 710, 47 L. 
Ed. 1165; Missouri, Kansas & Texas R, Co. v. Harris, 234 U. S. 
412, 417, 418, 34 Sup. Ct. 790, 58 L. Ed. 1377; Old Town Bank v. 
McCormick, 96 Md. 341, 53 Atl. 934, 60 L,. R. A. 577, 94 Am. St. Rep. 
577; and Herron Co. v. Superior Court, 136 Cal. 279, 68 Pac. 814, 
89 Am. St. Rep. 124. 

Finding ourselves unable to reach a satisfactory conclusion upon 
the question of suspension, it is ordered that the following questions 
of law be certified to the Suprême Court for its instructions thereon : 

(a) Whether the Bankruptcy Act of the United States, in force 
on the dates herein mentioned, operated to suspend section 6343 of 
the Revised Statutes of Ohio, as such section stood February 2, 1910. 

(b) Whether the Bankruptcy Act operated to suspend the sections 
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into which section 6343 was divided and riumbered, February 15, 1910, 
by the General Code of Ohio, to wit, sections 11102, 11103, 11104, and 
11105, as such sections existed May 5, 1910. 

(c) H the Bankruptcy Act did net operate to suspend in their en- 
tirety the several sections of the Ohio statutes mentioned in the pre- 
ceding questions, whether such suspension extended only to the por- 
tions thereof which in terms appropriated, for the benefit of ail the 
creditors, the property of the debtor not specifically described in the 
bill of sale and transfer of account in dispute. 

A further order will be entered suspending ultimate décision of 
the cause until answers to such questions are received. 



NORDGASD v. MARTSVIIiliB & N. RY. CO. et aLt 

(Circuit Court of Appeals, Nluth Circuit November 9, 1914.) 

No. 2398. 

Commerce (§ 27*) — What Constitutes Interstate Commerce — Bmplotees' 
LiABiLiTY Act — "Engaged in Interstate Comjieece." 

Défendant rallroad company was owned by its codefendant mlll Com- 
pany, and its road used as a logglng road for the transportation of logs 
and pôles from its timber lands in the state of Washington to Puget 
Sound, where they were placed in the water. A portion of the logs were 
thereafter sold to other mllls, and the remalnder manufactured by the 
mill Company into lumber, which was afterward sold, some for use lo- 
cally, and some for shipment to other states or countries. The pôles, 
which were intended for piles and electric wire pôles, were sold to a 
dealer, to whom they were dellvered in the water, and he rafted and re- 
moved them, afterwards reselling them in the course of his business in 
that and other states. Held, that the logs, pôles, or lumber did not be- 
come subjects of interstate commerce until commltted to a carrier for 
transportation to another state, or started on their ultimate passage to 
that state, and that défendant rallroad company was not engaged in In- 
terstate or foreign commerce, within the meaning of Employers' Llabllity 
Act Aprll 22, 1908, c. 149, § 1, 35 Stat. 65 (Comp. St 1913, § 8657). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
} 27.* 

For other définitions, see Words and Phrases, First g.nd Second Séries, 
Interstate Commerce.] 

Ross, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Ne- 
terer, Judge. 

Action at law by Gunder Nordgard against the Marysville & North- 
ern Railway Company and the Stimson Mill Company. Judgment for 
défendants, and plaintiff brings error. Affirmed. 

For opinion below, see 211 Fed. 721. 

John T. Casey, of Seattle, Wash., for plaintiff in error. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for de- 
fendants in error. 

•For pther cases see Bame topic & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
218 F. — 47 -f Rehearing denled Marcli 8, 1915. 
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Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. In an action in the court below, brought 
by a brakeman of a railway train of the défendants in errer to recover 
damages for personal injuries under the provisions of the Employers' 
Liability Act of Congress of 1908, the court below directed a verdict 
for the défendants, the défendants in error hère, on the ground that 
the défendants were not engaged in interstate or foreign commerce. 

The record shows that the défendant the Stimson Mill Company 
was engaged in the logging and lumber business, and carried logs on 
the Marysville & Northern Railway Company, its logging road, from 
its own timber lands in the îorest to the waters of Puget Sound. It 
dumped ail its logs into those waters. A portion of the logs was 
thereafter sold to varions mills on the Sound, and the remainder was 
taken to the defendant's mill at Ballard, and there manufactured into 
lumber. The lumber was piled in the mill company's lumber yard. 
About 20 per cent, of it was sold in the local market, and the re- 
mainder, on orders thereafter obtained, was shipped to points in other 
States and countries. A portion of the timber so hauled on the log- 
ging road consisted of pôles for electric wires. 

One VoUans, a dealer in cedar pôles and piling, testified that he 
sold about 60 per cent, of his pôles in California, and 40 per cent. 
locally. He said: 

"I bought the pôles from them [the mill company], and they delivered 
them Into the water at Ebey Slough, where they were received by me. I 
paid so much a pôle delivered In the water at Ebey Slough. There I took 
the pôles, rafted them, and towed them away." "ïhe contract was so much 
a thousand delivered into the water at Ebey Slough, tncluding the hauling 
over the railroad." 

The question is whether, under thèse facts, either of the défendants 
was engaged in interstate commerce over the logging road. The Su- 
prême Court has defined what is not and what is interstate commerce. 
In Coe V. Errol, 116 U. S. 517, 525, 6 Sup. Ct. 475, 477 (29 L. Ed. 
715), the court said of goods in transit: 

"There must be a point of time when they cease to be governed exclusively 
by the domestic law and begin to be governed and protected by the national 
law of commercial régulation, and that moment seems to us to be a legitimate 
one for thls purpose, in which they commence their final movement for trans- 
portation from the state of their origin to that of their destination. When 
the products of the farm or the forest are colleeted and brought in from the 
surrounding country to a town or station serving as an entrepôt for that 
partlcular région, whether on a river or a Une of railroad, such products are 
not yet exports, nor are they in process of exportation, nor is exportation 
begun until they are committed to the common carrier for transporta tion 
out of the State to the state of their destination, or bave started on their ulti- 
mate passage to that state." 

The court quoted from the opinion in the case of The Daniel Bail, 
10 Wall. 557, 565 (19 L. Ed. 999) : 

"Whenever a commodity has begun to move as an article of trade from 
one state to another, commerce in that commodity between the states has 
commenced." 
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And added: 

"But thls movement does not begin until the articles hâve been shlpped or 
started for transportatlon from the one state to the other. The carrylng 
of them in carts or other vehicles, or even floating them, to the dépôt where 
the journey is to commence, is no part of that journey. ♦ * * UntU actu- 
ally launched on its way to another state, or committed to a common carrier 
for transportatlon to such state, its destination Is not fixed and certain. It 
may be sold or otherwlse disposed of withln the state, and never put in 
course of transirortatlon ont of the state." 

The language so used in that opinion applies in every particular to 
the facts in the présent case. The pôles whjch were sold to Vollans 
were not shipped to him from the logging camp, but were sold and 
delivered to him at tide water. There he took them and towed them 
away. The testimony does not disclose to what point he towed them, 
but we may assume that he towed them to a storing place which an- 
swered for his warehouse, where he kept his stock in trade, out of 
which he sold his pôles and piling, and where the pôles lay until 
they were sold to customers. It was not known and could not be 
determined that any particular pôles or particular car load of pôles 
were, while being carried on the defendant's road, on their way to 
a foreign market. As was said in Coe v. Errol, they might be sold 
or otherwise disposed of within the state, "and never put in course 
of transportatlon out of the state." 

The cases which are cited to sustain the view that thèse pôles were, 
while on the defendant's road, in the course of Interstate transporta- 
tlon, hâve not in any way modified the principles annownced in Coe v. 
Errol, but, on the contrary, hâve reaffirmed the same, and in each case 
there bas been quoted the rule of Mr. Justice Bradley in Coe v. Errol 
that the test is whether the goods hâve commenced their final move- 
ment for transportation from the state of their origin to that of their 
destination. 

In Texas & N. O. R. R. Co. v. Sabine Tram Co., 227 U. S. 111, 33 
Sup. Ct. 229, 57 L. Ed. 442, lumber was ordered manufactured and 
shipped for export through a port where there was no local trade, and 
it was there shipped to its final destination by a vessel not designated 
before arrivai. The court held that a continuous Une of shipments 
through the same port to foreign ports of merchandise in which 
there is no local trade shows a continuity of transportation which is 
not broken by a mère delay in transshipment. 

In Louisiana R. R. Comm. v. Texas & Pac. Ry. Co., 229 U. S. 336, 
33 Sup. Ct. 837, 57 L. Ed. 1215, the court, while holding that a ship- 
ment intended for export to a foreign country but shipped to the ex- 
porting seaport on local bills of lading, was Interstate commerce, said : 

"The shipments were In the physical custody of the railroad company until 
arrivai at New Orléans, and thereafter in the physical custody of the steam- 
shlps, which Issued bills of lading therefor to the shippers of the cargo." 

In So. Pac. Terminal Co. v. Int. Com. Comm., 219 U. S. 498, 31 
Sup. Ct. 279, 55 L. Ed. 310, the goods were ail destined for export 
and were shipped on initial bills of lading to a terminal in the same 
state where they were to be delivered to a carrier for a foreign desti- 
nation. The court held, foUowmg Coe v. Errol, that goods destined 
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for export are necessarily in interstate, as well as in foreign, com- 
merce, when they actually start in the course of transportation to 
another state, or are delivered to a carrier for transportation. 

In Une with thèse décisions is Ohio R. R. Comm. v. Worthington, 
225 U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004. In that case coal was 
shipped from points in tiie state of Ohio to "on board" vessels at the 
port of Huron, but it was ail intended for shipment to some point 
beyond the state, undetermined at the time of shipment, but determin- 
ed af ter arrivai at Port Huron. The court said : 

"By every fair test the transportation of this coal from the mine to the 
.upper Lake ports is an interstate carriage, intended by the parties to be 

8UCh." 

In ail of thèse cases the goods, from the time of their initial ship- 
ment, were ail on their way to points in another state or country. 
There might be a pause or delay at a point of transshipment ; there 
might be uncertainty of identity of Connecting carriers ; there might 
even be uncertainty as to the précise point of their ultimate destina- 
tion ; but in each case it could be positively affirmed that f rqm the be- 
ginning of their transportation they were ail in course of transit to 
points beyond the state in which the original shipment was made. 

In the case at bar there was no initial shipment of the goods. The 
transportation of the pôles from the forest in which they were eut to 
tide water, where they were sold, was not a shipment. There was no 
contract of carriage; there was no bill of lading; there was no con- 
signor or consignée. The goods were not committed to a carrier. 
The défendant mil! company simply carried over its own road, on its 
own cars, its own goods to a market where it sold and delivered them. 
It had no concern with the subséquent disposition of them. It was 
under no obligation to deliver them to another carrier, and no other 
carrier was under obligation to receive them or carry them further. 
The selling of the pôles after the first sale by the mill company, or 
whether they were going outside of the state, depended upon chance 
or the exigencies of trade. The movement of the pôles did not be- 
come interstate commerce until by the act of the purchasers thereof 
the pôles were started on their way to their destination in another 
state or country. The beginning of the transit which constitutes in- 
terstate commerce — 

"is defined in Coe v. Errol to be the point of time that an article is com- 
mitted to a carrier for transportation to the state of its destination, or 
started on its ultimate passage." General Oil Co. v. Grain, 209 U. S, 211, 
229, 28 Sup. et. 475, 52 h. Ed. 754. 

We find no error. The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). This is a personal injury case, 
and the real question is whether either of the défendants in error was, 
at the time the plaintiff in error received the injuries for which he 
sued, a carrier by railroad engaged in interstate commerce — the ac- 
tion being based upon the Employers' Liability Act of Congress of 
1908 (35 Stat. 65). If so, then manifestly the plaintiff in error was 
likewise so engaged, as he was one of the brakemen of one of the 
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raîlroad trains of the défendants in error at the time of his injury. 
The trial court granted a motion of the défendants for a directed ver- 
dict in their favor, which having been returned, and a judgment 
against the plaintifï below entered, he sued out the présent writ of 
error. 

The substantial facts appear to be thèse: The défendant in error 
Stimson Mill Company is the owner of a large body of timber land 
in Snohomish county, state of Washington, which it is engaged in 
logging, and it also owns and opérâtes a large lumber mill at Ballard, 
a suburb of the city of Seattle, of that state. For the purpose of 
transporting its logs, it caused the défendant in error Marysville & 
Northern Railway Company to be incorporated and pays the costs of 
its opération. That company was incorporated under the gênerai laws 
of Washington applicable to railroads, with the incidental power of 
eminent domain, and constructed a line of railroad about 16 miles 
long, extending from the vicinity of the logging opérations of the mill 
company to a point on Ebey Slough, one of the mouths of the Sno- 
homish river near the town of Marysville in Snohomish county. The 
road was connected with the Northern Pacific and Great Northern 
Railroads, although the only transportation it appears to hâve donc, 
apart from the spécifie instances to be mentioned, has been the carry- 
ing of the logs of the Stimson Mill Company from its timber lands 
to Ebey Slough, into which they are dumped, and there a part of them 
are sold by the Stimson Mill Company to other manufacturers, the 
remainder being by the mill company rafted and towed to Ballard, 
where they are sawed into lumber by it, and the hauling of the sup- 
plies for the mill company's logging camp, which the railroad com- 
pany carries free. It further appears from the évidence that on one 
occasion some gravel was carried by the railroad to the town of 
Marysville for street purposes, on which no freight was charged, and 
that on another occasion a car load of lumber was hauled for a friend 
of the mill company who was starting a logging camp in its vicinity, 
and for which he was charged only the actual cost of the haul. And 
the évidence also shows that the mill company sold certain pôles and 
piling, eut from its timber lands and hauled by the railroad, to one 
VoUans, who sold and sent about 60 per cent, of them to varions par- 
ties in the state of California, which pôles and piling were sold by 
the mill company to VoUans, delivered in the waters of Ebey Slough. 

It further appears that the cars used on the railroad consist of 
trucks on which the logs are loaded and made fast at either end by 
chains, there being two brakemen on each train of cars, each of whom 
assist in loosening the chains and dumping the logs into the water. It 
was while engaged in that opération that the plaintiff received the in- 
juries complained of by him. Thèse further facts are also made to 
appear : The mill mentioned has a capacity of about 175,000 feet of 
lumber in 10 hours, and manufactures its lumber chiefly from the logs 
eut from the lands of the Stimson Company, from 20 to 25 per cent, 
of which is sold in the local market and delivered to the purchasers at 
the mil], the balance being sold for shipment out of the state of Wash- 
ington either by water or rail, and delivered on board vessels or cars 
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to îhe purchaser at Ballard, and billed as directed by the purchaser. 
When orders are received by the mill company for lumber to be ship- 
ped by water, the lumber is piled on the dock, from which a steamer 
takes it, and where sold for shipment by rail the mill company loads 
it on board cars, and it is paid for at Ballard by the local agent of 
the buyer, who directs its destination. 

The sole question, as has been said, is whether the défendants in er- 
ror were at the time in question engaged in interstate commerce within 
the meaning of the act of Congress above referred to. In the case of 
United States and Interstate Commerce Commission, Appellants, v. 
lyouisiana & Pacific Railway Company et al., 234 U. S. 1, 34 Sup. Ct. 
741, 58 L. Ed. 1185, and similar cases, numbered respectively 829, 830, 
831, 832, 833, 834, 835, and 836, decided by the Suprême Court May 
25, 1914, involving the true character of certain logging roads, that 
court said, among other things: 

"Are they plant facilities merely, or common carriers wlth rights and 
obligations as such? It is insisted that tliese roads are not carriers, because 
tbe most of their trafiBc is In tlieir own legs and lumber, and that only a 
small part of the traffie carried is the property of others. But this conclu- 
sion loses slght of the principle that the extent to which a railroad is in 
fact used does not détermine the fact whether it is or is not a common car- 
rier. It is the right of the public to use the road's facilities and to demand 
service of it, rather than the extent of Its business, which is the real criterion 
determinative of its character. This principle has been frequently recog- 
nized in the décision of the courts. We need not cite the many state cases 
in which it has been so held, In vlew of the fact that the same principle 
was laid down in the late case of Union Lime C!o. v. Chicago & N. W. Ry. 
Co., 233 U. S. 211 [34 Sup. Ct. 522, 58 L. Ed. 924]. In that case the Suprême 
Court of Wisconsln sustained the extension of a spur track to reach the 
quarrles and llmekilns of a single company as a public use, authorizing the 
exercise of the right of eminent domain, and this court afflrmed the judg- 
ment. Dealing wlth the contention that the Wisconsin statute was Invalid 
because it authorized action appropriating property upon the exigency of a 
private business, this court said (233 U. S. 221 [34 Sup. Ct. 525, 58 L. Ed. 
924]): 'A spur may, at the outset, lead only to a single industry or estab- 
lishment; it may be construeted to furnish an outlet for the products of a 
partieular plant; its cost may be defrayed by those In spécial need of Its 
service at the time. But none the less, by virtue of the conditions under 
which It is provided, the spur may constitute at ail tlmes a part of the trans- 
portatlon facilities of the carrier which are operated under the obligations 
of public service and are subject to the régulation of public authority. As 
was said by this court in Halrston v. Banville & Western Rwy. Co., supra 
(208 U. S. 598 [28 Sup. Ct. 331, 52 L. Ed. 687, 13 Ann. Cas. 1008]): "The uses 
for which the track was desired are not the less public because the motive 
which dlctated its location over this partieular land was to reach a private 
industry, or because the proprietors of that industry contributed in any way 
to the cost" There is a clear distinction between spurs which are owned 
and operated by a common carrier as a part of its System and under its 
public obligation and merely private sidings. See De Camp v. Hibernia R. 
R. Co., 47 N. J. Law, 43; Chicago, etc., R. R. Co. v. Porter, 43 Minn. 527 
[46 N. W. 75] ; Ulmer v. Lime Rock R. R. Co., 98 Me. 579 [57 Atl. 1001, 66 
L. R. A. 387] ; Railway Co. v. Petty, 57 Ark. 359 [21 S. W. 884, 20 L. R. A. 
434] ; Dietrich v. Murdock, 42 Mo. 279 ; Bedford Quarrles R. R. Co. v. Chi- 
cago, etc., R. R. Co., 175 Ind. 303 [94 N. B. 326, 35 L. R, A. (N. S.) 641].' " 

Applying the principle there referred to to the facts of the présent 
case, I am of opinion that the railroad company hère involved is a com- 
mon carrier. While the chief purpose of its construction undoubtedly 
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was the transportation of logs eut from the lands of the Stimson Mill 
Company, it was by virtue of its charter legally bound to carry the logs 
and other property of the public, and, as the facts show, did on occa- 
sion do so. At what charge, or whether without charge, is unimportant ; 
it was clearly entitled to compensation for such transportation, and to 
the establishment of proper rates therefor. The record shows that a 
part of the business in which the mill company was engaged was the 
cutting and selling of pôles and piling from its timber lands. The wit- 
ness VoUans testified on behalf of the complainant in the case — plain- 
tif? in error hère — as f ollows : 

"I am a dealer in cedar pôles and piling, and In my business hâve dealt 
with the Stimson Mill Company and the Marysville & Northern Railway. 
During the year 1912 they hauled pôles and piling for me; I paid them 
for it. I sell about 60 per cent, of them in Callfornla, and 40 per cent, 
locally. * * * My dealings were entirely with the Stimson Mill Com- 
pany. I bought the pôles from them, and they delivered them into the 
water at Ebey Slough, where they were received by me. I paid so much 
a pôle delivered In the water at Ebey Slough. There I took the pôles, rafteâ 
them, and towed them away. This was prior to April, 1912. * * * The 
contract was so much a thousand delivered in the water at Ebey Slough, 
includlng the hauUng over the railroad." 

It will be observed that the witness there distinctly testified that the 
défendants in error hauled the pôles and piling so bought for the pur- 
chaser, about 60 per cent, of which he sold in California, and that the 
pôles and piling so bought and hauled for compensation duly paid were 
delivered to him in the water at Ebey Slough, from which place he 
towed them away tied together. If knowledge on the part of the de- 
fendants in error that a part of such pôles and piling were intended 
for continuons transportation by the purchaser to another state be es- 
sential, such knowledge, I think, might well haye been found by the 
jury from the testimony of VoUans. 

The opinion of the majority of the court is based, as it seems to me, 
upon the assumption that the place in Ebey Slough where the mill com- 
pany dumps ail the logs eut from its lands is a sort of gathering place 
or rendezvous at and from which only it sells its logs, and consequently 
that the défendants in error are unaffected by anything any purchaser 
of any part thereof may do with what he purchases. Says the court in 
its opinion: 

"In the case at bar there was no Initial shlpment of the goods. The trans- 
portation of the pôles from the forest in which they were eut to tide water, 
where they were sold, was not a shipnient. There was no contract of car- 
rlage; there was no Mil of lading; there was no consignor or consignée. 
The goods were not committed to a carrier. The défendant mill company 
simply carried over its own road, on its own cars, its own goods to a market 
where it sold and delivered them. It had no concern with the subséquent 
disposition of them." 

I do not see how that can be properly affirmed in this case, in view of 
the testimony of the witness VoUans. Even if there were any contra- 
diction of his testimony, which, however, the record fails to show, his 
credibility was a question for the jury, and not for either the trial court 
or this court. If true, it seems to me to show that the pôles and piling 
he purchased were eut for him by the mill company from its timber 
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lands for the purpose of being, in part, transported to the state oî Cal- 
if ornia, first by the railroad owned by the mill company, which I think 
I hâve shown should be regarded as a common carrier, to the waters of 
Eb'ey Slough, into which they were by the contract with Vollans to 
be dumped, and where he was to receive them for continuous trans- 
portation by water to California. Whether by ship or raft is wholly 
unimportant. Such of the pôles and piling as were designed for tha 
California trade did, in my opinion, begin to move from the state of 
Washington to the state of California when they left the lands of the 
mill company under the contract testified to by Vollans ; and, if that 
contract was in fact made and acted on as testified to, the commence- 
ment of the movement of such pôles and piling constituted, in my opin- 
ion, commerce between the two states mentioned, within the décision of 
Coe V. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. Ed. 715, and other 
décisions of that court referred to în the opinion of this court herein. 
The principle annunciated in the cases of Louisiana R. R. Comm. v. 
Tex. & Pac. Ry. Co., 229 U. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 1215, 
Southern Pac. Terminal Co. v. Int. St. Com. Comm., 219 U. S. 498, 31 
Sup. Ct. 279, 55 L. Ed. 310, Ohio Railroad Comm. v. W'orthington, Re- 
ceiver, 225 U. S. 101, 32 Sup. Ct. 653, 56 U Ed. 1004, and Texas & 
N. O. R. R. Co. V. Sabine Tram Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 
E. Ed. 442, is that "it is the essential character of the commerce," not 
its mère incidents, which détermines its true character, and that it 
"takes character as Interstate or foreign commerce when it is actually 
started in the course of transportation to another state or to a foreign 
country." 

For the reasons above stated, I think the judgment should be re- 
versed, and the cause remanded to the court below for a new trial. 



THH GIULIA. 
(Circuit Court of Appeals, Second Circuit November 16, 1914.) 

No. 13. 

1. Shippino (§ 132*) — Sttit fob Damage to Cabgo — Bueden of Peoof. 

Where It is admitted tliat mercliandise was received on board a vessel 
In good condition, and delivered at tlie end of the voyage in bad condition, 
in order to be relieved from llability under an exception of périls of the 
sea in the bill of ladlng, the carrier has the burden of proving that the 
Injury was the resuit of such untoward circumstances as could not bave 
been anticipated and guarded against by the exercise of ordinary care and 
prudence. 

[Ed. Note. — E"'or other cases, see Shlpping, Cent Dig. §| 471-487 ; Dec. 
Dig. § 132.*] 

2, Shippino (§ 141*) — Liabilitt fok Damage to Caboo — Exemption in Bill 

or LADINQ^"PEBrL8 OF THE SBA." 

The term "périls of the sea," as used in an exemption clause in a blll 
of ladlng, is understood to mean those périls which are pecullar to the 
sea, and which are of an extraordinary nature, or arise from irrésistible 

•For other cases see same topic & § numbsb in Dec. à Âm. Digs. 1907 to date, & Rep'r Indexes 
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force or overwhelming power, and which cannot be guarded agalnst by 
tbe ordinary exertions of human sklU and prudence. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 493, 497-499; 
Dec. Dig. § 141.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Périls of the Sea. 

Loss by périls of the sea, see notes to The Dunbritton, 19 C. C. A. 465 ; 
Southerland-Junes Co., Limited, v. Thynas, 64 0. C. A. 118.] 

3. SHIPPING (§ 132*) — LiABILITT FOK DAMAGE TO CABGO — EVIDENCE TO SUS- 

TAiN Défense. 

Evidence considered, and held not to sustain the burden of proof rest- 
Ing on a vessel to show that damage to cargo by fresh water escaping from 
a pipe extending from a water tank into the hold was due to périls of the 
sea, which caused the cargo to move and force the plug from the end of 
the pipe, but rather to indicate that the plug was not screwed into the pipe, 
as it should hâve been, before the commencement of the voyage, thus ren- 
dering the ship unseaworthy. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 471-487 ; Dec. 
Dig. § 132.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This suit cornes hère on appeal from a decree of the District Court 
of the United States for the Southern District of New York entered 
on the 30th day of December, 1912, in favor of the libelants. 

The Linen Thread Company is a corporation organized and existlng under 
the laws of the state of New Jersey. The Chelsea Fibre Mills (formerly 
known as the Chelsea Jute Mills) is a corporation organized and existing 
under the laws of the state of New York. Thèse two corporations flled a 
joint libel and complaint against the steamship Giulia, an Austro-Hungarian 
vessel, which la admitted to hâve been within the jurisdiction of the court 
at the time of the flling of the llbel. 

The libel was filed to recover damages to hemp shipped on board the steam- 
ship between the 20th and 28th days of November, 1905 ; the shipment being 
made in the port of Venlce, kingdom of Italy, the steamship undertaking and 
agreeing to carry the same to the port of New York and there deliver the 
same In good order and condition. The bllls of lading acknowledged the 
receipt of the hemp in good order and condition by the steamship. Some of 
the bills of lading were indorsed by the respective consignées to the Linen 
Thread Company and others were Indorsed to the Chelsea Fibre Mills. On 
the arrivai of the steamship in the port of New York in January, 1906, the 
baies of hemp were dellvered In a wet and damaged condition. 

The hemp was stored in the forward eompartment of the between decks, 
and the libelants alleged that the damage was due to fresh water which 
flowed into the eompartment from fresh water tanks by reason of the broken 
and defective condition of the cock attached to a pipe in the eompartment 
connected with the fresh water tanks. It was alleged that the pipe and 
cock had no casing around them, or sufficient protection against damage 
thereto during the loading of the cargo, or by reason of the working of the 
cargo after the loading thereof, and that the broken and defective condition 
of the cock either existed at the outset of the voyage or was due to the im- 
proper loading of the cargo and the failure to take proper précautions to 
prevent the cargo from working and coming into contact therewith. 

The answer dénies that the damage was in any way due to the négligence 
of the master, agents, or servants of the steamship prier to her sailing from 
Venice, and that, if damage was due to faults or errors in the management of 
the steamer, there was no liability because of the exception contained in the 
blU of lading, which exception is stated in the opinion of this court. 

*Fot otlier cases see same topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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Lorenzo Ullo, of New York City, for appellant. 

Carter, Ledyard & Milburn, of New York City (Waîter F. Taylor 
and J. M. Richardson Lyeth, both of New York City, of counsel), for 
appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
court below reached the conclusion that the damage to the cargo was 
caused by the escape of fresh water f rom a pipe in the hold of the ves- 
sel, and that the water escaped f rom the pipe because there was no cock, 
plug, or stopper in the pipe. The défense claimed that the stopper must 
hâve been knocked out of the pipe by the working of the cargo and 
that the cargo worked or shifted by péril of the sea. The court below 
reached the conclusion that no such sea péril was shown. 

[ 1 ] The bills of lading provided that the carrier was not to be liable 
for loss or damages "occasioned by causes beyond his control, by the 
péril of seas or other waters, by collisions, stranding, jettison, or other 
accidents of navigation of whatsoever kind." And it is claimed that 
the court fell into manifest error in holding that the burden of proof 
was upon the carrier of the goods to show that périls of the sea caused 
the damage to the cargo and in holding that the burden had not been 
sustained. It is admitted that the baies of hemp were received by the 
carrier in good condition and delivered in bad condition. That being 
so, there certainly is no question but that the carrier, in seeking to be 
relieved from liability for damages under the exceptions of périls 
from the sea, was bound to prove that the injuries were the resuit of 
such untoward circumstances as could not hâve been anticipated and 
guarded against by the exercise of ordinary care and prudence. 

[2] But, conceding the burden to be upon the vessel, was the bur- 
den satisfied by the évidence? Périls of the seas are understood to 
mean those périls which are peculiar to the sea, and which are of an 
extraordinary nature or arise from irrésistible force or overwhelming 
power, and which cannot be guarded against by the ordinary exertions 
of human skill and prudence. See 13 Cyc. 258. 

[3] The master of the vessel testified that on December 25th he 
encountered very bad weather ; that his ship was rolling badly and the 
seas coming on deck. He testified that the feeding tube to the conden- 
ser broke, as did one of the valves in one of the boilers ; that he was 
compelled to stop the ship and to lower the sea anchor, to hâve the ship 
drag ; and that the gale was so strong that the pipe rope he had to the 
sea anchor broke. He also testified that the cargo was moved by the 
weather and that on his arrivai in port he made a regular protest. 
The protest states that the ship proceeded on her voyage from Decem- 
ber 12th to December 18th with variable winds and weather, and that 
on the aftemoon of the latter day a strong northerly gale set in and 
the sea was high and rough, the ship rolling and pitching, with heavy 
seas breaking over the decks ; that towards night the weather became 
worse, and the ship was f earfully shaken by the huge bodies of water 
dashing over and against the ship. The weather continued bad from 
that time until after December 26th, the ship rolling and pitching and 
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having her decks flooded. On December 24th the protest refers to 
"furious storms," with "high, tempestuous sea, ship laboring fearfuUy, 
and decks flooded until afternoon." On December 25th "heavy sea, 
ship roUing heavily." December 26th, "sea rough, and ship plunging 
fearfuUy, and taking seas over ail." 

There was, however, no testimony in the case showing that the 
hemp had been damaged by sea water. But there was testimony to 
show that it had been damaged by fresh water. When the vessel 
reached New York, and while the cargo was still in the hold, the testi- 
mony showed that fresh water was running out of a fresh water pipe 
and into the compartment where the hemp was stowed. The hold in 
which the baleS' of hemp were stowed was one intended to be used 
when necessary for passengers, and on this particular voyage three- 
quarters of the whole cargo was in that hold. In this hold there was 
a fresh water pipe, which the master of the ship described by saying: 

"This pipe was comlng out through the upper 'tween-deck on the forward 
bullîhead between the two angle irons and down from the upper 'tween-deck 
to about flve or six feet from the lower 'tween-deck where the cargo was." 

The pipe was connected to a tank placed in one of the highest places 
of the ship and was used to supply the fresh water to the passengers 
when the hold that on this voyage was used for cargo was occupied 
by passengers. The tank held between 2% and 3V^ tons of water, and 
was fiUed about five times a day from the big storage of water kept in 
the ballast tanks. When this hold was occupied by passengers a cock 
was attached to the pipe, which passengers used in drawing water, 
and when the hold was used for cargo the cock was removed and a 
brass plug was screwed on in its place. The pipe was of galvanized 
iron and about three-quarters of an inch thick. The cock or plug was 
protected by an iron fender, which was fastened to the bulkhead of 
the ship with two three-quarter inch bolts. When the ship reached 
New York, it was found that this bracket was hanging down and one 
of the bolts holding the bracket was gone. The plug which should 
hâve been in the pipe was not there, and the claim is that it was there 
in place originally, but had been displaced by the alleged shifting of 
the cargo. But if the plug was originally fastened into the pipe, and 
had been worked out by the shifting of the cargo, it should hâve been 
found; but it never was found. This plug, which it was the custom 
to use, and which should hâve been used, but apparently was not, was 
a pièce of brass threaded at one end and squared at the other, so that 
it could be screwed tight with a spanner. The testimony showed that 
the pipe had not been broken or injured and that the threads inside 
the pipe were not broken. It would seem that if the plug had been in 
place, and forced out by the shifting of the cargo, there should hâve 
been some indications on the pipe showing the strain to which it had 
been subjected. We are not convinced that the cargo ever shifted, 
or that, if it did shift, that it displaced the plug running to the fresh 
water tank, the water from which in our opinion damaged this cargo. 

We hâve not overlooked the testimony of the master of the ship that 
a plug was screwed into the pipe at Trieste ; but we are unable to ac- 
cept that testimony, in view of the fact that the carpenter whose duty it 
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would have been to insert the plug was not called and the log books 
were not produced. The conclusion to which we have arrived is that 
the ship was not seaworthy at the commencement of the voyage. 
There is nothing in the testimony to indicate that the plug was broken 
off or unscrewed in some way. It seems probable that after the cock 
was removed, when it was decided to put cargo into the hold, some one 
failed to screw in the plug. At least such a supposition is as probable 
as that some movement of the cargo in heavy weather unscrewed it, 
after it had been screwed into place tightly with a spanner. Pre- 
sumably the tank would not be in service until the ship was ready to 
receive passengers, and if there was failure to insert the plug at that 
time no water would escape. Later, when passengers went on board, 
and the tank was made ready for their use — for there were other pipes 
running f rom the tank to other parts of the ship — the cargo no doubt 
had been stowed to a point above the aperture, so that the absence of 
the plug was not noticed. 

We are unable to find on this record that the plug disappeared 
through périls of the sea. The appellant has not sustained the burden 
of proof, and the decree appealed from is affirmed. 



PENNSYLVANIA R. CO. v. KNOX. 
(Circuit Court of Appeals, Third Circuit January 4, 1915.) 

No. 1880. 

1. COMMEECB (§ 27*) — EmPLOTEH's LiABILIIT — "INTESSTATB CoMMEECE" — "AT 

Home" — "Dbifting." 

Bmpty railroad cars were delivered In New York to the railroad to 
which they belonged, and were then, belng In the hands of the owner, ac- 
cording to railroad régulations and practice, "at home." They were 
moved, wlthout being billed or destined for any particular place, to points 
in Pennsylvania, where such cars were usually assembled for distribution 
and use, and, not being needed at such points, were from time to timp 
moved to other distribu ting points in that state. They were still "drift- 
Ing," or waiting to be assigned for service, when an injury to a brakeman 
on a train on which they were being moved occurred. Held, that the In- 
terstate movement of such cars ceased when they reached the flrst dls- 
tributing point in Pennsylvania, and thereafter their movement did not 
constitute "Interstate commerce," withln the fédéral Employers' Liability 
Act (Act April 22, 1908, c. 149, 35 Stat. 65, as amended by Act AprU 5, 
1910, c. 143, 36 Stat 291 [Comp. St. 1913, §§ 8657-8665]). 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25; Dec. Dig. 
§27.* 

For other définitions, see Words and Phrases, Second Séries, At Home ; 
also First and Second Séries, Interstate Commerce.] 

2. Commerce (§ 27*) — Emploteb's Liability — Statutoey Provisions. 

The movement of empty railroad cars is an opération of commerce, and 
where the movement is Interstate the Employers' liability Act appUes. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25; Dec. Dig. 
i 27.* 

Employés engaged in Interstate commerce withln Employers' Liability 
Act see note to Baltimore & O. R. Co. v. Darr, 124 C. C. A. 571.] 

'For otber cases see same topic & i numbek in Dec. & Âm. Diga, 1907 to date, & Rep'r Indexes 
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8. Mastee and Seevant (§ 278*) — Actions foe Death — Sufficienct of Evi- 
dence. 

In an action for the death of a railway brakeman, due to the breaklng 
of a brake rod, in which it was sought to prédicats négligence on tbe 
failure to inspect, évidence held insufficient to support a verdict for plain- 
tiff, in tliat it falled to show how long a defect In the rod had exlsted, 
whether it could bave been dlscovered by inspection, and whetber any in- 
spection, and, if so, wàat inspection, was made. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 9ô4, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. § 278.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; James Young, Judge. 

Action by William C. Knox, administrator of James C. Campbell, 
against the Pennsylvania Railroad Company. Judgment for plaintiff, 
and défendant brings error. Reversed, and new venire awarded. 

James R. Miller, of Pittsburgh, Pa., for plaintiff in error. 
H. Fred Mèrcer, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This suit (which was tried be- 
fore the late Judge Young and a jury) was brought by the adminis- 
trator of James C. Campbell, a f reight brakeman in the employ of the 
Pennsylvania Railroad Company, who was killed in the discharge 
of his duty on October 1, 1910. His death was the resuit of injuries 
caused by the twisting off of a brake rod, and (although several acts 
of négligence are charged in the statement of claim) the only négli- 
gence that was insisted on at the trial and in this court is the com- 
pany's failure to inspect and repair. The action is brought under the 
Carriers' Liability Act of 1908 as amended in 1910, and the plaintiff 
was therefore obliged to sustain the affirrhative of thèse two proposi- 
tions : 

(1) That the injury.causing death occurred while fhe deceased was 
employed in interstate commerce; and 

(2) That the company was négligent in the particular charged. 
The f acts are as f ollows : 

[1] Campbell lived at Derry, Pa., 46 miles east of Pittsburgh, on 
the main line of the railroad. Part of his usual duty was to assist in 
the transportation of coke from the coke régions of Westmoreland 
county to Coleman Yard, on the Allegheny division of the railroad, a 
point in Pennsylvania 7 miles east of Pittsburgh. At Coleman the 
coke was taken charge of by another engine and crew and was car^ 
ried forward in the direction of its ultimate destination, which was 
ordinarily a point in New York. After the coke was delivered at 
Coleman, it became Campbell's duty to perform whatever services 
might be required of him during the remainder of the day. On the 
morning of October Ist he and the other members of his crew, with 
an engine and caboose, went first to Pitcairn Yard, 15 miles east of 
Pittsburgh on the main line, proceeded thence to the Alexandria 
branch of the railroad, and took charge there of a train of loaded coke 

•For other cases see same tof)ic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cars that was destined to New York, and moved it to Coleman. At 
this point Campbell and his crew detached their engine and caboose, 
and turned to other duties. Thèse duties took them east 5 miles along 
the Allegheny Valley division to Verona Yard, where they attached 
their engine and caboose to about 25 loaded and empty cars — some 
of them box, and some of them open, cars — and hauled them to 
Pitcairn; arriving about 11 o'clock in the evening. Campbell received 
his in jury while they were backing thèse cars upon a yard track, where 
they were to be left for the night. 

If there was nothing else in the case, the contention could hardly 
be made that Interstate commerce was being carried on while cars 
whose starting point and destination were unknown were being shifted 
f rom Verona to Pitcairn, two points in the same state ; and the plain- 
tiff, recognizing this difficulty, attempted to meet it by offering further 
évidence. Testimony was offered to this effect: Among the cars in 
question were 8 that had been unloaded in New York several days 
before, and had been delivered in that state to the Pennsylvania System, 
to which they ail belonged. According to railroad régulations and 
practice thèse cars were ail "at home" — that is, in the hands of the 
owner — as soon as they were delivered and accepted at any point on 
the Pennsylvania System. As already stated, ail of them had been so 
delivered in New Ybrk ; but we are not specially concerned with them 
until they crossed the line between the states. They arrived in Penn- 
sylvania by différent routes, but in ail that is now important the facts 
concerning them are alike. Two of them crossed the line from Red 
House, N. Y., to Brookville, Pa., and the évidence was uncontradicted 
that they were then at the orders of the local agent at this point for 
any use or for any load. As he had no use for them at Brookville, 
they became part of a new train, with a new crew and a new engine, 
and were moved to Oil City, Pa., where they were again at the serv- 
ice of the local agent. He had no use for them, and again they be- 
came part of a new train, with a new crew and a new engine, and 
were moved to Phillipston, Pa., where they stopped for the third time 
and were again available for any use or load. The agent at Phillipston 
having no occasion to use them, they once more became part of a new 
train, with a new crew and a new engine, and went forward to Verona, 
where they took their place with many other loaded and empty cars, 
ail awaiting assignment and use. Finally, at Verona, they were put 
into a new train, and hère they joined the 6 other cars referred to. 
Thèse also were Pennsylvania System cars, and had come from New 
York by différent routes in différent trains. They crossed the line 
from Olean, N. Y., to Irvineton, Pa., where they came to rest and 
were available for any use. From Irvineton they went on to Oil City, 
Pa., and from Oil City to Verona, under the same conditions as the 
2 cars first spoken of. As already stated, Campbell's crew and engine 
took hold of thèse 8 and about 17 other cars at Verona in order to 
move them to Pitcairn, where they were to be left for the night and 
would ail be available for such use as the railroad company might 
désire. At no time during the foregoing movement of the 8 cars in 
question was any one of them destined to a particular place or for a 
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particular use, except that ail of them were being moved from time 
to time to the next railroad point where such cars were usually assem- 
bîed for distribution and use. None of thèse cars moved forward 
upon a card stating a destination or upon a bill of lading. 

The Company admitted that Campbell was engaged in interstate com- 
merce during the morning of October Ist, from the time he left Derry 
until his engine delivered the loaded coke cars at Coleman, but de- 
nied that he was so employed during the remainder of the day. Nei- 
ther side asked to hâve this disputé submitted to the jury, and it is 
probable that both sides took it for granted that the judge would dé- 
cide it himself. At ail events he did décide it, saying to the jury: 

« * » « That the f acts warrant a flncling that the défendant company 
and Campbell were engaged in interstate commerce at the time of the acci- 
dent and the time of the alleged injury to Campbell, so that you need dévote 
no attention to that question. . I want to put that squarely to you, so that 
the court may hâve control of it hereafter. Therefore you need spend no 
time upon the évidence submitted as to whether or not the company and 
Campbell were both engaged, or either engaged, in interstate commerce. And 
you will pass to the considération of the second question, which is the ques- 
tion of négligence on the part of the défendant company." 

[2] This ruling was excepted to and is now assigned for error, but 
the error complained of is, not that the judge decided the question 
himself, but that he decided it in favor of the plaintiff, instead of 
the défendant. We shall therefore treat the case as the parties hâve 
treated it, and consider the correctness of the ruling. No doubt the 
movement of empty cars is an opération of commerce, and where 
the movement is interstate the act of Congress now in question would 
apply. N. Car. R. R. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 
L. Ed. 591, Ann. Cas. 1914C, 159. But it is also certain that a par- 
ticular interstate movement must come to an end, and that the act may 
cease to apply when the movement ceases. If thèse cars had been 
billed from New York state to Pitcairn, so that the journey had been 
defined and the end of the journey had been determined, there would 
be much reason in the contention that the interstate movement was 
still going on. On the other hand, if they had been expressly billed 
to Brookville and Irvineton, respectively, it would not be easy to avoid 
the conclusion that the interstate movement had ceased at thèse points, 
and that the movement afterwards was wholly within the state. But 
the évidence shows that the cars were not billed at ail, and therefore, 
as the character of the movement depended on the uncontradicted tes- 
timony of the witnesses, we feel bound on this record to accept the 
facts as the witnesses state them. And, if they are so accepted, we 
cannot avoid the conclusion that thèse cars had finished their inter- 
state journey when they reached the first halting place in Pennsyl- 
vania. They had no more distant destination ; they did not leave New 
York with any other terminus in view ; they were then immediately 
available for any use; in a word, to use the expressive phrase of 
one of the witnesses, they were "drifting," waiting to be assigned for 
service. Moreover, they were in the owner's possession, and he was 
in full control, so that they did not need to go further in order to 
be "at home." When, indeed, it may be asked, would such cars lose 
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their interstate character, if they had not lost it under the facts be- 
f ore us ? It is difficult to see what other satisf actory test can be ap- 
plied, for it is clear that they could not remain interstate cars indefi- 
nitely. They might hâve been sent to the repair shop at the first halt- 
ing place, or hâve actually been used there to carry freight between 
Pennsylvania points, and in either event it could not be denied that 
their interstate character had ceased. Being bound nowhere, we 
think they became domestic cars after the owner had them in his pos- 
session and under his control at the first appropriate distributing point 
within the state. If the end of a journey has been defined, that pré- 
sents one situation; if in fact the end has not been expressly deter- 
mined, the law must détermine it in accordance with what is reason- 
able and just. In the Zachary Case, there was no such évidence as is 
now before us ; the court found it to be a reasonable inf erence that 
the cars then in question were in the process of being "carried forvi^ard 
as a part of a through movement of interstate commerce." 

[3] But, although we would be obliged to reverse the judgment on 
this point alone, we think it our duty to consider the other question 
also, in order to avoid another trial, if possible. After a careful ex- 
amination of this record we can find no évidence whatever of the fail- 
ure to inspect. The brake was fastened to the end of a box car, and 
the short brake rod was in a horizontal position, fastened, of course, 
into the brake wheel. The rod broke, apparently just where the 
squared portion that fits into the brake wheel is rounded ofï to form 
the remaining portion of the rod. How the accident happened is 
uncertain. The only testimony on the subject is a déclaration of 
Campbell to another member of the crew that "the hrake twisted 
off with me," and the testimony of one other witness as follows: 

"Q. Dld you see the brake stemî 

"A. ïes, sir. 

"Q. What was the condition of the brake stem, where thJs wheel had 
corne offî 

"A. Well, there had been a little defect right next to the wheel. 

"Q. What was the defect? 

"A. It was rusty. 

"Q. What was It that caused the brake wheel to come off — was it that 
defect? 

"A. Well, I don't know. It was twisted off. The iron wasn't sufflcient to 
hold it; whether the man had pulled, or whether he had hit It, It wasn't 
sufficlent to hold the welght. • * • 

"Q. Tell the court and jury the condition of the brake shaft when you 
saw it. 

"A. Well it had been broke off, and the Iron was curled around, like a 
fellow would make a twist on the Iron. 

"Q. Thén the iron had twisted, instead of holding steady and still? 

"A. ïes, sir. 

"Q. And where was It that the Iron had broken off, how near to the place 
where the wheel was fastened on? 

"A. Well, It had broke almost against the heavy part of the Iron, or against 
the square. 

"Q. Was a portion of the stem that held the brake wheel broken or 
twisted off? To make myself clear, wasn't there a pièce of the stem In the 
wheel itself ? 

"A. ïes, sir. 

"Q. And didn't that pièce of stem to which the wheel was fastened 
break off? 
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"A. Tes; sure. 

"Q. And how much below that was there of the stem that was broken ofC? 

"A. Well, there wasn't anyttiing that was left there except the heavy 
part of the iron, with this little curl on it; it was the heavy part of the 
brake. 

"Q. Did you see that place where it had broken ofï? 

"A. Tes, sir. 

"Q. What was the condition of the place where It was broken? 

"A. Well, it looked to be maybe a little defect there, for one-elghth 6t 
an inch. 

"Q. How much of it was rusted in — of that crack? 

"A. Well, I say I belleve there was perhaps one-elghth of an inch. 

"Q. And had that one-elghth of an Inch rusted in ail around? 

"A. No, sir; I don't think it had. 1 didn't examine It very closely, but 
that was my Idea." 

There is no évidence how long this slight defect had existed, nor 
how easily it could hâve been seen below the brake wheel, nor how 
soon rust might gather in a crack, nor what might hâve been dis- 
closed by such inspection as was practicable. Indeed, there is no 
évidence whatever concerning inspection or failure to inspect. The 
plaintiff asked one witness whether the records in his ofEce showed 
what inspection was made of this car between Buffalo and Pitcairn; 
but, when the witness explained that thèse records were in the me- 
chanical department, and not in his own office, the plaintiff made no 
further effort to prove the facts. In the absence of ail testimony on 
this vital subject, the jury should not hâve been allowed to conjecture 
whether inspection was made, or was negîected, and what might, or 
might not, hâve been discovered by such inspection as was practica- 
ble. The burden was on the plaintifï to prove the négligence that was 
charged, and the évidence about inspection was at his command. 

The jury should hâve been instructed to find for the défendant. The 
judgment is reversed, and a new venire is awarded. 
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Appeal of WICKEESHAM. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 16. 

Bankbuptct (§ 350*) — Phefebeed Claims — Rent— -Abandonmeht — Waivee. 
A landlord's right to a lien on his tenant's goods for one yeair's rent in 
arrears, conferred by Act Pa. June 16, 1836 (P. L. 777; 2 Purdon's Dig. 
[13th Ed.] p. 1558), sought to be enforced agalnst a bankrupt by flling proof 
of landlord's claim prior to the first meeting of creditors, insisting on their 
right to priority, was not lost by a subséquent sale of the property by the 
bankrupt's trustée without notice to the landlord and a mingling of the 
proceeds with other of the bankrupt's assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 537; Dec. 
Dig. § 350.*] 

Pétition to Revise and Appeal from an Order of the District Court 

of the United States for the Southern District of New York. 

•For other eas^s zne Dinia t-:-i" * § NUMBEE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

218 F,— "i^ 
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On appeal by the trustée f rom an order, and also upon pétition to 
revise said order, made by the District Court for the Southern Dis- 
trict of New York, which awarded priority to a claim of the estate of 
William H. Brill for rent of the premises occupied by the bankrupt, 
which claim amounted to $2,354.55. The premises are located in Phil- 
adelphia. 

The opinion of Référée Macgrane Coxe is as f ollows : 

On April 17, 1912, the claim of the estate of William H. Brill, deceased, 
Caroline B. Medlar, and Elizabeth B. Medlar was filed in the office of the 
référée. Thereafter the trustée flled wlth the référée a pétition asking that this 
claim, among others, be reconsidered and expunged. Thèse objections were 
flrst brought on for hearing before the référée on August 1, 1912, when I 
was attended by counsel for the claimants and for the trustée, and the hear- 
ing was closed. Thereafter, and on November 6, 1912, a motion was made 
by the claimants' attorneys to reopen the hearlngs. Thls motion was granted, 
and the hearings proceeded, and considérable further testimony was taken, 
and on December 13, 1912, the hearings were finally closed. 

This claim was filed in the amount of $2,354.55, and is for rent alleged to 
be due to the claimants for the premises situated at Nos. 1428-1434 Fairmount 
avenue, in the clty of Philadelphla. The claimants demand priority of pay- 
ment for the fuU amount of the said claim under the laws of the state of 
Pennsylvania and section 64b (5) of the BanUruptcy Act (Comp. St. 1913, 
§ 9648), which provides that debts entitled to priority under the laws 
of any state shall be entitled to priority In bankruptcy. The testimony shows 
that the premises in question had been leased by the claimants, who are the 
owners, to the A. J. Medlar Company, a Pennsylvania corporation, by a lease 
executed on December 20, 1907, which expired by Its terms on May 22, 1911. 
On August 11, 1911, the bankrupt purchased and took over the plant of the 
Medlar Company, and the contract for the sale of the said plant provided 
that the bankrupt corporation should assuine and pay ail just debts and 
obligations of the Medlar Company. The testimony shows that there was 
due and owing upon the lease from the Medlar Company to the owners, at 
the time of the purchase of the plant by the bankrupt, the sum of $4,174.55. 
"the bankrupt eutered into possession of the premises after the lease to the 
Medlar Company had by its terms expired, but an examlnation of the lease 
attached to the proof of claim shows that it contalned the provision that un- 
less, within three months of the expiration of the lease, a written notice 
should be given by either party to the other of intention to termlnate the 
lease, it should confinue upon the same terms and conditions for a further 
period of one year. 

It appears by the testimony that after the bankrupt entered Into possession, 
at which time rent was due under the lease amounting to $4,174.55, they de- 
livered to the landlords $2,100 In stock of the bankrupt corporation, and on 
November 16, 1911, paid the sum of $1,000 In cash, reducing the claim to 
$1,074.55. Afterwards there accrued rent upon the premises for the months 
of September, October, November, and December, 1911, and eight days of- 
January, 1912, amounting to $1,280, maklng the total amount due $2,354.55, 
as stated in thelr proof of debt flled herein. The claimants demand priority 
of payment for their claim under a statute of the stàte of Pennsylvania, 
known as the Act of June 1©, 1836, § 83 (P. L. Pa. 777). It is provided in 
this act that "the goods and chattels belng in or upon any messuage, lands 
or tenements which are or sliall be demlsed for life, years or otherwise, 
taken by virtue of an exécution and liable to distress of the landlord, shall 
be liable for the payment of any sums of money due for rent at the time 
of taking of such goods in exécution, provided that such rent shall not ex- 
ceed one year's rent." Section 64b (5) of the Bankruptcy Act enumerates, 
among the claims entitled to priority, "debts owing to any person, who by 
the laws of the states or the United States is entitled to priority." 

The point raised in their reply brief by the trustee's attorneys, that the 
Pennsylvania statute has not been proved, is without merit. The fédéral 
courts take judlcial notice of ail statutes, whether state or fédéral. Foster'i 
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Fed. Practice (4th Ed.) p. 863; Case v. Kelly, 133 U. S. 21, 10 Sup. Ct. 
216, 33 L. Ed. 513. The above provision of the Pennsylvanla statutes has 
been many times considered by the courts, which hâve held that prcfperty 
taken into the possession of a receiver in bankruptey shall be considered for 
the purposes of the statute as taken under an équitable exécution. Long- 
streth V. Pennock, 20 Wall. (87 U. S.) 575, 22 L. Ed. 451 ; In re Hoover (D. C.) 
113 Fed. 136 ; Collier on Bankruptey (lOth Ed.) p. 910, and cases clted. 

Upon the face of the claim, therefore, it would seem that the claimants are 
entltled to the payment of their claim out of the property on the leased 
premises. The trustee's attorneys, however, hâve raised several objections 
to the allowance of the claim, and advanced a number of reasons for ex- 
punging it as a prlor claim, which they hâve argued with great earnestness, 
which we must consider in passing upon the claim. The flrst of thèse is that 
no lease between the claimants and the bankrupt has been proven to exist, 
and that, therefore, the claimants cannot take advantage of the statute to 
impress a lien upon the property on the leased premises. 

As I read the Pennsylvanla statute, it does not seem to me that a written 
lease is required, and that even under an oral lease for a year the landlord 
could take advantage of the priorlty given by the statute. Assumlng, how- 
ever, that a written lease Is necessary under the statute, I think the existence 
of such a lease is shown by the évidence. EUzabeth B. Medlar testlfied that 
no notice of the termination of the lease had been given by the bankrupt to 
the landlord, and in the absence of such notice the lease did not expire until 
May 22, 1912. The trustee's attorneys refer to the correspondence and 
negotiations between the landlord and the bankrupt, and argue that the court 
must draw the Inference from it that there was no lease in existence ; but a 
careful reading of this correspondence and of the testlmony regarding thèse 
negotiations convinces me that this had référence to the making of a new 
lease. I think that this real property must be held to hâve been "demised 
for years, life or otherwise." 

The further objection to the claim is urged by the trustee's attorneys that 
the lien, if any, granted by the statute, attached only to the property in or 
upon the leased premises at the time of the flling of the pétition In bankruptey 
and that no proof has been submitted to show what the value of the sald 
property was at that time. The only évidence upon this point is the testl- 
mony of Mrs. Medlar and of one C. A. Wettenhall, who was the président of 
the Medlar Company and had been the Philadelphia manager of the Fédéral 
Biscuit Company, and who was also one of the appralsers appointed by the 
court to appraise the Philadelphia asseta of this bankrupt. Wlettenhall testl- 
fied that on or about January 20, 1912, he made an inventory and appraisal 
of the property in the Philadelphia plant. He testified from this appraisal 
that there was at the plant at that time machinery and equipment of the 
value of $5,278.70, manufactured stock of $1,255.36, and raw materiala 
amounting to $3,469.54. He further testifled that the value of the stock and 
fixtures on January 6th, at the time ût the filing of the pétition in bankruptey, 
and on January 20th, when the Inventory and appraisal was made, was prae- 
tically the same, and that there was very llttle change in the value of the 
property on the premises between thèse dates. It further appears from hls 
testimony that In the latter part of Aprll, 1912, he made another Inventory 
and appraisal, which the claimants hâve introdueed in évidence (Claimants' 
Exhiblt 2), and which shows Personal property upon the premises at this 
time of the value of $6,684.74. The Philadelphia plant was subsequently sold 
by the receiver for $10,000, and this sale has been conflrmed by the court. 
The trustee's attorneys call attention to the fact that a considérable portion 
of this purchase priée may hâve represented the value of the good will of 
the business. The only further évidence tending to show the value of the 
property is that of Mrs. Medlar, who testified that durlng her visits to the 
bankrupt's plant she xnade some observation of the property on hand ; but 
her testimony on this point is so indeflnite and imcertaii» as to thrqw little 
light upon the value. After an examination of the inventory and appraisal 
In évidence, however, and a considération of the uncontradlcted testimony of 
Wettenhall, I am convinced that there was on the premises in question, at 
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the tlme of the flling of the pétition, sufflcient Personal property upon whlch 
the lien of the landlords attached to cover their clalm. 

The trustee's attomeys (urther contend that even if we assume that the 
claimants hâve a valld lien under the statute, and that there was on the 
leased premlses sufflcient Personal property upon which the lien attached to 
satisfy it, the lien has been lost because of the sale of the plant and the 
mingling of the funds realized from thls sale with the other cash in the 
hands of the receiver. They also argue that the claimants hâve waived their 
lien by their failure to assert it prior to the sale of which they had due 
notice. The claimants, on the other hand, assert that they had no notice 
of the sale of the Philadelphia plant, and that, the said property ha ving been 
sold by the receiver without notice to them, they hâve not lost their lien. 
The procédure followed in the sale of the Philadelphia property was as fol- 
io ws: 

At the flrst meetings of creditors, duly held at the ofBce of the référée on 
April 19, 1912, it appears that there was considérable discussion among the 
creditors regarding the proposed sale of the Philadelphia plant. It does not 
appear that thèse claimants were présent or represented at that meeting, nor 
does it appear that they were named by the bankrupt in the schedules of 
its creditors. At this meeting, by a resolution offered by one of the attor- 
neys for the receiver and unanlmously adopted by the creditors présent, the 
receiver was authorized to receive any private bid for certain properties of 
the banlîrupt corporation, includlng this property, and to take such action 
thereon as he might be advlsed, looking to a sale of such properties, upon two 
days' notice by mail to the members named of two committees of creditors, 
and also "to any creditors or other parties who are hère to-day and give their 
addresses and names to the stenographer as requesting such notice." Shortly 
after the first meeting, a bld was recel ved by the receiver of $10,000 for the 
Philadelphia plant, and upon his pétition, verified April 26, an order to 
show cause, returnable April 29, 1912, was made why he should not accept 
this offer, and notice thereof was given in accordance wlth the above-men- 
tioned resolution. No one opposlng on the return day of this order to show 
cause, an order was made by the référée, dated April 30, 1912, authorizing 
the acceptance of this bid and conflrmiug the sale of the said property by 
the trustée for the sum of $10,000. Thereafter, and on or about May 6, 
1912, an order was made in ail respects conflrming this sale by the United 
States District Court for the Eastern District of Pennsylvanla in Bank- 
ruptcy. Thereafter, and on or about August 21, 1912, the trustee's objection 
to this claim was brought on for hearing before the référée. 

Thereafter, and on or about October 9, 1912, the claimants hère made 
application to the United States District Court for the Eastern District of 
Pennsylvanla asking for a modification of the order of that court made, as 
hereinbefore stated, May 6, 1912. This application was made upon notice 
to the trustée in bankruptcy and he was heard thereon by counsel. The 
resuit was that on or about October 9, 1912, the said court modifled its 
said order of May 6, 1912, as foUows: It recited that it appeared to the court 
"that the order of sale of the assets of the Fédéral Biscuit Company, form- 
ing the Philadelphia plant, which was conflrmed by an order of May 6, 1912, 
was entered and the sale had without notice to the said petitioners, and it 
appearing that the said petitioners hâve claimed as landlords of the prem- 
lses whereon a part of the said assets were situate, for rent of the said 
premises," etc., and thereupon ordered as foUows: "This court hereby con- 
flrms the private sale of ail of the assets of the Fédéral Biscuit Company, 
forming Philadelphia plant, consisting of ail the machinery, fixtures, mer- 
chandise, book accounts, horses, wagons, labels, good will, trade-marks, and 
any and ail other assets of any nature or character whatsoever, comprising 
said Philadelphia plant, to C. A. Wettenhall, for the sum of $10,000, and 
authorizes the trustée in bankruptcy to exécute a proper bill of sale for the 
transfer of said assets, without préjudice to the right of Caroline E. Medlar, 
Elisabeth B. Medlar, and Qirard Trust Company, trustée under the last 
will and testament of William H. Brill, deceased, to daim, as preferred cred- 
itors, from the funâ derived from said sale, the amount of such lien as they 



IN EB FEDERAL BISCUIT CO. 757 

m-ay hâve had upon such assets as were upon the premîsea owned hy the 
said Caroline E. Medlar, Elizabeth B. Medlar, and Oirard Trust Company, 
trustée under the last mil and testament of William H. Brill, deceaaed." 
The portion of sald order underscored as above is tbe portion added to the 
original order" by the modlfying order of October 9, 1912. Thereaf ter, and on 
November 6, 1912, and December 7, 1912, the claimants made a motion before 
the référée to reopen the hearings on the trustee's objections to the claim, for 
the purpose of permitting this modifled order to be introduced into the record, 
and this motion, after hearing of the trustée in opposition thereto, was duly 
granted. 

It does not seem to me that there is anything in tliis record to show that 
thèse claimants ever had notice of thèse proeeedings for the sale of the 
property, to which notice they were certainly entitled. The District Court 
for the Eastern District of Pennsylvania, after hearing counsel for the trus- 
tée, by its récital and order, seems to bave so found, and I think that the 
record hère is to the same effect. The trustee's attorneys refer to the testi- 
mony of Mrs. Medlar as showlng that the claimants had actual knowledge 
of the proposed sale, but I do not think that her ^testimony bears out that 
contention. I hâve searched the record carefuUy for any évidence showing 
that thèse claimants did hâve actual knowledge, or even reasonable cause 
to be put upon their notice, and I fail to find any. 

The attention of the référée is called to the décision in the case of Vollmer 
V. McFadgen, 20 Am. Bankr. Rep. 540, 161 Fed. 914, 88 C. C. A. 605. In that 
case it was held that the landlords' claim for priority for rent was disallowed 
where the landlords had notice, but it appears that the court found as a 
fact in that case that the landlords had actual notice and where présent at 
the sale and gave notice to the purchaser that they would hold him re- 
sponsible for the rent. As ail the circumstances of the sale of the Phila- 
delphia plant, in this case, were apparently before the court when It made its 
order of October 9, 1912, I think that the flnding of the court upon the ques- 
tion of notice is conclusive, and that it must be held that the claimants' 
right to establish their claim, as preferred creditors, was not prejudiced by 
the sale and by the order of confirmation. 

Finally, counsel . for the trustée contend that, if the claim Is allowed, it 
should be reduced by the sum of $250. They point out that it appears in tha 
testimony that for several months the provision of the lease for a monthly 
rental of $300 was modified by the landlords, and the sum of $250 accepted 
as a monthly rental. It appears from the testimony, however, that no change 
was made in the lease, and no évidence has been offered by the trustée to 
show that less than the sum of $300 a month was ever agreed upon between 
the bankrupt and the landlords, and no grounds appear for reducing the 
claim. The fact that the claimants received from the bankrupt the sum 
of $3,100 in stock and cash within the year does not, in my opinion, afCect 
their case, and the question as to whether thèse payments were applied on 
rent past due on the current year's rent need not be passed on. The Penn- 
sylvania statute does not seem to limit the claimants to rent accruing within 
the year preceding the bankruptcy, but llmits the prlor claim for rent to an 
amount which "shall not exceed one year's rent." 

Upon ail the facts, I must find that the claimants hâve established the 
claim entitled to priority under section e4b (5) of the Bankruptcy Act in 
the amount of $2,345.55, and an order may therefore be submitted allowing 
the claim of the estate of William H. Brill, deceased, Caroline E. Medlar, 
and Elizabeth B. Medlar as a prior claim in the said sum of $2,354.55. 

Harold B. Elgar, of New York City, for appellant. 
Stem, Barr & Tyler and Henry C. Moses, ail of New York City, 
for respondents. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. Priority was asserted by the claimants in 
the District Court for the balance due for rent of premises known as 
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Nos. 1428, 1430, 1432 and 1434 FairmountJ avenue, Philadelphia, 
amounting to $2,354.55. The claim of priority is based upon a statute 
of Pennsylvania, which is as follows: 

"Section 83. The goods and chattels being In or upon any messuage, lands 
or tenements, whlch are or shall be demlsed for Ufe or years or otherwise, 
taken by virtiie of an exécution and llable to the dlstresa of the landlord, 
shall be liable for the payment of any sums of money due for rent at the 
time of taking such goods in exécution: Provided that such rent shall not 
exceed one year's rent. 

"Section 84. After the sale by the ofllcer of any goods or chattels as 
aforesaid, he shall flrst pay out of the proceeds of such sale the rent so 
due, and the surplus thereof, if any, he shall apply towards satisfying the 
judgment mentioned in such exécution," etc. 

Act June 16, 1836 (P. L. 777 ; 2 Purdon's Dlgest, [13th Ed.] p. 1558). 

The premises in question were occupied by A. J. Medlar Company 
under a written lease by which that company agreed to pay $300 per 
month. This lease expired May 22, 1911, but it contained a clause 
that uniess it were terminated by giving a notice in writing it should 
continue for a further period of one year on the same conditions. No 
such notice was given and the lease continued for another year. On 
August 11, 1911, the bankrupt purchased the Medlar Company's busi- 
ness and assumed the payment of the rent for the unexpired term. It 
has never paid the rent for the period occupied by it. After attempt- 
ing to sell the property at auction and failing to get adéquate bids, the 
trustée, with permission of court, sold the entire property for $10,000. 
The court allowed the claim for rent at $2,354.55, giving it a préfér- 
ence under 64b (5) of the Bankruptcy Act, which provides that among 
the debts entitled to priority are "debts owing to any person who by 
the laws of the states or the United States is entitled to priority." 

It is not necessary to state the facts in détail as they appear in full 
in the careful opinion of the référée. There can be no doubt that the 
Pennsylvania law gives a lien for one year's rent to the landlord upon 
the goods and chattels of the tenant. This statute seems to apply 
directly to the présent facts. But the appellant contends that the claim- 
ants waived their right to this lien. On April 17th, two days prior to 
the iirst meeting of creditors, the claimants filed proof of claim, insist- 
ing .that they were entitled to priority under the Pennsylvania law. 
As the property was sold without notice to the claimants and without 
their knowledge, it is not easy to see how they could do more than they 
did do to préserve their rights. The statute is very plain and has been 
liberally construed by the courts of Pennsylvania. The trustée sold, 
without notice to the claimants, property upon which they had a lien 
and if any confusion resulted therefrom the hardship should not be 
visited upon the claimants. There is little doubt that there was prop- 
erty enough subject to the lien to pay their debt. 

We see nothing to justify the assertion that the claimants lost their 
right to assert their priority or that they assented to the private sale 
which, as the final order expressly states, was made "without préju- 
dice to the rights of Caroline E. Medlar, Elizabeth B. Medlar and 
Girard Trust Company, trustée, under the last will and testament of 
William H. Brill, deceased, to claim, as preferred creditors from the 
fund derived from said sale, the amount of such lien as they may hâve 
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had upoii such assets as were upon the premises owned by said Caro- 
line E. Medlar, Elizabeth B. Medlar and Girard Trust Company, trus- 
tée, under the last will and testament of William H. Brill, deceased." 
The order is affirmed with costs. 



STAFFORD CO. v. ALTA VISTA COTTON MILLS, Inc. 

(Circuit Court of Appeals, Fourtli Circuit. November 5, 1914.) 

No. 1261. 

SaIjES (§ 377*) — CoNTBACT — Meeting of Minds — Complaint. 

A complaint for breach of a contract for the sale of certain looms set 
out a written contract to purchase the looms, slgned by défendant, and 
contained a provision that ail contracts were accepted subject to final 
approval by an officer of the company, and alleged that the contract in 
question was accepted by plaintift's Southern agent, who was an officer 
of the company, and that such provision related only to road salesmen. 
It vras further alleged that the contract provided that the détails for the 
looms should be furnlshed by the buyer at least 60 days before shipment 
was required, and charged that the buyer never furnished such, détails, 
but attempted to cancel the order because, owlng to a change In the man- 
agement, It did not Intend to continue manufacturlug cloth in which the 
looms would be available, but that the looms ordered were standard ma- 
chinery, and that the spécifications in question related to détails and at- 
tachments that eould be readily supplied with any of the standard looms, 
and were practically Immaterial as respected cost to plaintifC or Its profit 
in the transaction. Beld, that the complaint sufBclently showed a meet- 
ing of minds, and was tUerefore not demurrable on the ground that no 
contract was ever consummated. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. § 1092; Dec. Dig. § 
377.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Action by the Stafford Company against the Alta Vista Cotton Mills, 
Incorporated. Judgment for défendant, and plaintiff brings error. 
Reversed. 

F. S. Kirkpatrick, of Lynchburg, Va. (E. R. Preston, of Char- 
lotte, N. C-, on the brief), for plaintiff in error. 

N. C. Manson, Jr., of Lynchburg, Va. (A. B. Percy and Wilson & 
Manson, ail of Lynchburg, Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. This suit is brought by the Stafford Com- 
pany, a New Jersey corporation, with its principal office in Massa- 
chusetts, against the Alta Vista Cotton Mills, Incorporated, a Vir- 
ginia corporation, to recover damages for alleged breach of a con- 
tract by which the défendant agreed to purchase certain cotton mill 
machinery from the plaintiff. 

The contract and certain correspondence relating thereto are at- 
tached to the déclaration as exhibits. A demurrer was interposed by 
the défendant upon varions specified grounds, which are in substance 

"For other cases see same toplo & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that there never was a complète contract between the parties, but 
only negotiations which were intended to form the basis of a future 
contract; that there were certain spécifications conceming the ma- 
chinery which the purchasing company agreed to furnish, but never 
did in f act furnish ; that until thèse spécifications were f urnished the 
plaintifï company had the option to approve or reject the contract; 
and that there was no final approval by an officer of the company as 
provided by the contract. 'The District Court sustained the demurrer 
and dismissed the suit, and the correctness of that ruling is challenged 
by writ of error to this court. 

The contract in question was executed by fiUing in and signing a 
printed blank at the head of which appears this récital : 

"AU contracts accepted subject to final approval by an offlcer of the com- 
pany." 

With référence to this provision the amended déclaration contains 
the f ollowing averments : 

"The plalntiff avers that It duly accepted said contract, and that the défend- 
ant was so advised, and as a matter of fact the plaintilï actually had pro- 
ceeded far with the manufacture of the machines to be supplied by it under 
said contract." 

"The plalntiff further allèges that the contracts, Exhibits A and B, were 
esecuted in behalf of the plalntiff by Fred H. White, Southern agent; 
that said White was an ofScer of the plalntiff company, fuUy authorized and 
empowered to make binding contracta in behalf of the plalntiff, and that 
said plalntiff was lu fact bound by said contracts when so executed as herein 
set forth by said White ; that Exhibit A was drawn on a printed form, and 
the top Une of which, 'AU contracts accepted subject to final approval by an 
officer of the company,' had référence to orders taken by road salesman, and 
not to White, who was not a road agent, but an ofiicer authorized to bind 
the plaintifl in said contract, and the défendant was Informed that said 
White had entire charge of said contract and the matters therein provided 
for when its ofiicers came to Boston to request a release from said contract as 
set forth in Exhibits C and D." 

In our judgment thèse averments are sufficient as a matter of plead- 
ing to charge that this contract received the final approval required 
by the caption, and that défendant cannot escape the obligation which 
it entered into on the theory that it was not binding upon the plaintifï 
because it is not specifically alleged to hâve been approved by its 
proper officer. If the déclaration fails to state a cause of action, it 
is not for lack of allégations that the contract was executed by au- 
thority and had been approved by an officer of the plaintifï com- 
pany, but because the contract itself, as set forth in the déclaration, 
is so indefinite and incomplète that neither party can enforce it against 
the other. 

The substantial provision of the contract is an agreement to pur- 
chase from the plaintifï 292 40-inch Idéal automatic looms and ac- 
cessories, "described in the spécifications attached," at the price of 
$137 each. Certain attachments are also mentioned, which were to be 
extra at priées named. Immediately after this provision the foUow- 
ing is recited: 

"The détails according to which thèse looms will be bullt will be furnished 
by the purchaser at least 60 days before shipment is required." 
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The contract price was stated to be $44,603, of which a certain por- 
tion wasto be paid in cash and the remainder in stock of the défend- 
ant Company. The spécifications referred to in the contract are set 
forth in the record, and apparently relate to certain détails of con- 
struction which, as the quoted paragraph shows, were to be furnished 
by the purchaser. The déclaration allèges that the défendant failed 
to furnish thèse deT.ails, although duly requested to do so by the 
plaintifï. 

This summary of the agreement discloses the opposing contentions 
of the parties. The défendant asserts that the absence of thèse détails 
prevented a meeting of minds, and that there was not and could not 
be a completed agreement until thèse détails were supplied. On the 
other hand, the plaintifï contends that the document signed is a com- 
plète and binding contract, which is not rendered indefinite in any 
essential respect because the défendant failed to furnish certain dé- 
tails in accordance with its agreement. Upon this point the contro- 
versy turns. 

Bearing upon this issue the amended déclaration contains a par- 
agraph, which upon demurrer must be accepted as true, and which 
reads as follows : 

"And said plaintiflf further avers that the automatlc looms so speclfied 
in sald contract were of a standard form, well known by the cotton mill 
manufacturing trade ; that the détails of said looms, which said défendant 
agreed to furnish, did not Increase the cost or difQculty of manufacture, nor 
did they increase or decrease the profits which would hâve acerued to the 
plaintiff from their manufacture; that the said looms are so manufactured 
and made that the détails to be furnished by the défendant could be easily 
and readily applied to said standard form of loom provided for by said con- 
tract ; and that although the plaintiff was ready, able, and willing at ail 
times to comply with every détail of the said contract, and with such spec- 
ifleations as the said défendant could reasonably hâve requlred, yet the said 
défendant declined and refused to furnish sald spécifications, and declined 
and refused to purchase the said looms as provided In said contract." 

In addition to the foregoing there are varions allégations to the 
eflfect that the défendant, as well as the plaintiff, understood that a 
binding contract had been executed, and thèse allégations contain a 
statement of facts and circumstances which give support to the gên- 
erai averment. For example, it appears that the défendant issued a 
prospectus, a few months after this contract was entered into, which, 
among other things, describes the location and equipment of its manu- 
facturing plant, including the number and cost of looms stated to hâve 
been contracted for with the plaintifï. 

It is inferable that afterwards, and before the mil! was ready for 
opération, there was a change of management of the defendant's busi- 
ness, and also a change of policy respecting the class of goods to be 
manufactured. One of the exhibits referred to is a letter from the de- 
fendant to the plaintifï, in which the writer says he is instructed — 

"to notify you that on the class of goods that wlll be manufactured by the 
Alta Vista Cotton Mills it will be impossible for us to use your looms. We 
would therefore thank you to cancel the order for same given you by our 
former management" 
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It is certainly difficult to harmonize this communication with the 
daim now made that the contract in question was not understood to 
be binding when it was executed, but was in the nature of a proposai, 
or the basis for further negotiations, which did not commit the de- 
fendant until it furnished the spécifications, and which the plaintifî 
would then be at liberty either to accept or dechne. 

Although not distinctly asserted in the brief , it appears to be the de- 
fendant's contention that there could be no valid approval of the con- 
tract by an ofificer of the plaintiff company until after the défendant 
furnished the détails which would make the spécifications- complète. 
But we do not think it necessary to so construe the agreement. On the 
contrary, it seems clear to us that the required approval could be 
given at any time after the contract was signed and without waiting 
for the purchaser to specify the détails. And such approval could be 
given without substantial risk to the plaintifï, because, taking the aver- 
ment above quoted at its face value, the spécifications which the de- 
fendant was to furnish involved only minor and unimportant depar- 
tures from the standard type of loom which the plaintifï was to sup- 
ply, and were practically immaterial as respects cost to the plaintiff 
or its profit from the transaction. The fact may turn oui on trial to 
be otherwise, but it stands unqualifiedly alleged in the déclaration. 

We are therefore of opinion that the déclaration in this case states 
a prima facie cause of action and that the demurrer-ought not to hâve 
been sustained. And this conclusion seems to be in accord with the 
prevailing trend of judicial décisions, as will be seen by the following 
citations : 

The case of Delker v. Hess Spring & Axle Co., 138 Fed. 647, 71 C. 
C. A. 97, exhibits features which are quite analogous. In that case the 
purchaser bought 2,500 sets of Nos. 11 and 12 axles in sizes up to and 
including 1%-inch, and agreed to specify approximately the varions 
sizes of springs which he was to take in monthly installments. It was 
further provided that: 

"Any goods named in this contract, for which the buyer should neglect or 
refuse to specify, may, at the option of the seller, be regarded as suïSciently 
specified above, or, at the option of the seller, such neglect or refusai to 
specify may be treated as a lawful tender of ail undelivered goods, and a 
refusai to accept same by the buyer, but shall not be construed as a waiver 
of any rights by the seller." 

The purchaser declined to specify the sizes which he wanted, and 
was sued for the profits which the seller would hâve made if the con- 
tract had been executed. The Circuit Court of Appeals for the Sixth 
Circuit, citing Hinckley v. Pittsburgh Steel Co., 121 U. S. 264, 7 Sup. 
Ct. 875, 30 L. Ed. 967, and other cases, says : 

"Thèse contracts are deflnlte as to the quantity of springs and axles, and 
as to the price and time of dellvery, and nothing remained but the spécifica- 
tion by the défendant of the sizes and varieties. A failure on the part of 
the défendant to keep its agreement to make thèse spécifications as provided is 
the only way in which the contracts could be rendered uncertain; and it 
would be illoglcal to hold that by a breach of that part of the contracts the 
défendant could relieve itself of ail the obligations it had assumed, and take 
the springs and axles only so long as the priée of steel advaneed, and, by 
failing to specify when the market declined, throw the loss upon the plaintifC. 
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Thèse were not options given to the défendant, but deflnite agreements by it 
for the purchase of the property mentioned, and the provisions for the 
spécifications to be furnlshed did not make them so uncertaln that an action 
dld not lie for their breach." 

A similar conclusion was reached in Salmon v. Helena Box Co., 147 
Fed. 408, 17 C. C. A. 586, in which the Circuit Court of Appeals for 
the Eighth Circuit uses" the following language: 

"The trial court properly held that the parties made a valid and enforce- 
able contract obllgating défendants to give shipplng instructions to plalntifC 
within a reasonable time, and requiring plaintlffl, within like reasonable time, 
to make shipments accordlng to the instructions. No option was left to 
either party. The buyers could no more neglect to give shipplng instructions 
without violatlng their obUgation than the seller could neglect to make 
shipments after receivlng the instructions without violatlng its obligation. 
The contention of défendants' eounsel, that the clause requiring shipments to 
be made accordlng to shipplng instructions to be given from time to time by 
the buyers renders the contract void for uncertainty or enforceable only at 
the option of the buyers, is not sound." 

In Hardwick v. American Can Co., 113 Tenn. 657, 88 S. W. 797, the 
Suprême Court of Tennessee discusses elaborately the question wheth- 
er a purchaser of manufactured goods, for which he was to furnish 
spécifications, can décline to specify in accordance with his agreement, 
and then claim that there has been no meeting of minds because of 
the absence of thèse détails. In that case it appears that Hardwick, 
a stove manufacturer, sold to the défendant 5,000 or more stoves, 
which were to be delivered within the following year. There were 
20 différent sizes, kinds, and priées of stoves, and they were to be 
shipped out upon the order of the purchaser. There was failure to 
order and specify the sizes and kinds of stoves to be shipped, and the 
suit of Hardwick was sought to be defended on the ground that there 
was no complète and binding contract. The court, among other things, 
says : 

"It cannot be doubted that in the ordinary course of business, in respect 
to which men generally make their calculatlons, if the défendant had carried 
out its contract and ordered the 5,000 stoves, it would hâve ordered sub- 
Btantlally the same kinds of stoves which were used to supply the same trade 
under prevlous contracts with the Conklln factory, as it anticlpated dolng 
when the contract was entered into. Bqually there can be no doubt, under 
the facts found by the Court of Chaucery Appeals, that the defendant's fail- 
ure to carry out the contract by orderlng the 5,000 stoves resulted from its 
détermination pendlng the running of the contract to drop a certain class of 
its customers, which it had previously supplied, vlz., retail dealers. Havlng 
dropped thèse, it then desired to escape from the contract, and Is now uslng 
the élément of apparent uncertainty supposed to réside In the contract to 
élude the obligation to faithfully carry it out. It is the duty of the court, 
however, to ascertaln, if it can, the meanlng which the contract bore In the 
minds of the parties, and to enforce that meanlng or Intention. For the pur- 
pose of discovertng this Intention, we must view the situation or the parties 
and their surroundings so as to place ourselves in the position which they 
occupled, and thus be able to see tîie things spoken of in the contract as they 
saw them. Taklng this point of view, with the ald of the facts found by 
the Court of Chancery Appeals, we thlnk it clear that the meanlng of the 
contract is as abovp indlcated, and that this enables us to attain substantial 
certalnty." 
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To the same efïect and quite instructive is the case of John Single 
Paper Co. v. Hammermill Paper Co., 96 App. Div. 535, 89 N. Y. Supp. 
116, in which the nature of the contract then under considération and 
the conclusion of the court will appear from the foUowing excerpt 
from the opinion: 

"We think that the order glven by plaintlfl to défendant, if and wheii ac- 
cepted, eonstituted a complète and binding contract between the parties, 
subject to the right of défendant to cancel the same if plalntlfE did not withln 
due time furnish the necessary and proper spécifications. The order vvhlcli 
plaintifC slgned and executed speclfied the amount and gênerai kind and 
quality of paper to be furnished, the priée, and the terms of payment, wlth 
other détails relating to shlpment and delivery. The spécifications which 
were to be furnished related only to the détails of size and weight of the 
paper which was to be supplied. Thèse détails were limited, and, as found 
by the référée, related to the size and conséquent weight of the sheets. It 
was not Intended that they should affect elther the gênerai character, quality, 
or priée of the paper, and there is no suflBcient évidence or flnding by the 
référée that the spécifications In thèse respects violated any of the agreements 
or negotiations of the parties. In our opinion, the contract was not rendered 
incomplète or indeflnite in its substantial provisions and requirements be- 
cause plaintilï was left in the future to furnish thèse détails of size and 
weight." 

In the case at bar the record indicates that défendant failed to give 
the spécifications which it agreed to furnish, because it had decided to 
change the class of goods to be manufactured, and did not want the 
kind of looms which had been ordered from the plaintiff. It therefore 
seeks to take advantage of its own refusai to comply with its part of 
the agreement in order to évade the contract obligation into which it 
had entered. The défense it sets up is based wholly upon its own de- 
fault, and should not be permitted to prevail without more persuasive 
reason that now appears. In short, we are convinced that the facts 
set forth in the déclaration entitle the plaintiff to a trial of the action. 

The judgment must be reversed, and the case remanded for further 
proceedings not inconsistent with this opinion. 

Reversed. 



MATHER V. STOKELY. 

(Circuit Court of Appeals, First Circuit January 6, 1915.) 

No. 1068. 

1. Interest (§ 28*) — Rate — Law Govebning. 

In an action for breach of the covenants In a deed to land tn another 
State, the rate of interest recoverable is that flxed by the law of the 
forum. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. §§ 56-59; Dec. 
Dig. § 28.*] 

2. Covenants (§ 131*) — Beeach of Covenant — Meastjee of Damages. 

In Massachusetts, the measure of damages for a breach of covenants 
of seisin is the considération paid, with interest from the date of pay- 
ment, though plaintiff has had undisturbed possession, and bas not been 
called upon to account for mesne profits, and may never be so called upon. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. § 254; Dec. 
Dig. i 131.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Taxation (§ 755*) — Tax Deeds — Authoeitt to Make. 

A Florida tax deed, made in 1869, was vold, where It was executed by 
the deputy tax collector in his own name, instead of by the collecter in 
Us own name. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 1506 ; Dec. Dig. 
§ 755.*] 

4. Evidence (§ 35*) — Judicial Notice — Lawb of Otheb States — Fédéral 

Courts. 

The rule applied that In the fédéral courts the trial court is assumed 
to know the law of states other than that in which the trial is had, and 
évidence of such law is immaterlal. 

[Éd. Note. — For other cases, see Evidence, Cent Dig. §§ 35, 51; Dec. 
Dig. § 35.* 

Judicial notice of public laws and régulations, see note to Smith v. 
City of Shakopee, 44 C. O. A. 4.] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts; Clarence Haie, Judge. 

Action by Hattie N. Stokely against John L. Mather. Tudgment 
for plaintiff, and défendant brings error. Modified. 

Hollis R. Bailey, of Boston, Mass. (John C. Hammond, of North- 
ampton, Mass., on the brief), for plaintiff in error. 

Theobald M. Connor, of Northampton, Mass., and David H. Keedy, 
of Amherst, Mass., for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a suit at common law brought 
on the covenants in a warranty deed of lands in Florida. It was tried 
in the District Court for the District of Massachusetts. The plaintiff, 
Stokely, declared against the défendant, Mather, on a portion of the 
covenants in a warranty deed given by the défendant to the plaintiff, 
which was dated the Ist day of December, 1904. The covenants nega- 
tived in the déclaration were the following: That the défendant was 
"lawfully seised in fee simple of a good, absolute, and indefeasible es- 
tate of inheritance of and in ail and singular the premises described in 
said deed," and that he did not "hâve good right, full power, and law- 
ful authority to convey the same in manner and form described in 
said deed." The déclaration also alleged as follows : 

"And the défendant was not seised in fee simple of the land described in 
the said deed, but the same was held adversely by one William McCabe." 

The allégations of the déclaration correspond with the covenants 
quoted. Also it is true that William McCabe had an apparently ad- 
verse title of record as alleged in the déclaration; but neither he nor 
any one else ever disturbed the possession of the plaintiff with any ad- 
verse claim, and, so far as the record shows, the plaintiff had undis- 
turbed' possession of the premises f rom the time the deed was given to 
the présent time, and she has received the rents and profits, so far as 
there were any. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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The plaintiff paid for her deed $3,555.82. The verdict was for the 
plaintiff in the following terms : 

"The jury find for the plaintiff, and assess damages In the sum of thirty- 
flve hundred and fifty-five dollars and eighty-two cents ($3,555.82), and 
Interest thereon at the rate of elght per centum per annum." 

Objection was made to the verdict, because it fixed no date from 
which the interest should run, and also because it fixed the rate of in- 
terest at 8 per cent, per annum, while the statutory rate in the district 
of Massachusetts, where the case was tried, is only 6 per cent, per 
annum. Subject to objection and exception, however, the court di- 
rected interest to be added to the verdict at the rate of 8 per cent, per 
annum from February 26, 1905, to the date of the verdict. February 
26, 1905, was the date that payment was made for the deed ; and the 
court held that, as it had instructed the jury to add to its verdict in- 
terest at the rate and for the time named, it was to be assumed that 
the verdict carried interest accordingly. Judgment was entered on 
that basis for the amount paid for the deed, plus $2,006.27, interest 
thus estimated, according to the directions of the court. 

The exceptions were quite nunierous, and the errors alleged in the 
assignment were also numerous. As in many cases where the al- 
leged errors assigned are numerous, many of them were passed over 
very lightly by the counsel. Therefore, to get at the real issue between 
the parties, we make the following extracts from the supplemental 
brief of the défendant in error : 

"The plaintifl: below put In évidence said deed and proved the considération 
therefor, thus making a prima facie case ; but the plaintiff below did not 
rest there. In anticipation of a défense of a paper title derived from Sarah 
A. Mather, she called the défendant and put in through him a certified eopy 
of a qultclaim deed from said Sarah to hirn in 1885. She also introduced a 
certified copy of a deed from one Stanbury to said Sarah in 1869. She then 
pointed out to the court that the deed of Stanbury to said Sarah was iuvalld. 
She showed, further, that neither Sarah Mather nor the défendant below had 
ever heen in the actual occupation or possession of the land. This was going 
beyond the requirements of a prima facie case for the breach of a covenant 
of seisin 'of a good, absolute, and indefeasible estate of inheritance.' 

"The défendant below ofCered no évidence that he was in actual possession 
of the land when the deed in suit v?as delivered to the plaintiff below. He 
offered no other évidence of a paper titl,e. He dld not contest the invalldity 
of the Stanbury deed. He offered no évidence of the acquisition of title by 
himself by adverse possession. 

"The défendant below tried his case on the theory that he had constructive 
seisin of the land, because he had title to the land by vlrtue of the qultclaim 
deed from Sarah Mather to hlm in 1885, because Sarah A. Mather, although 
havlng no valid paper title, yet had acquired title by adverse occupation. 
And so the case turned on the issue whether Sarah Mather had acquired title 
by adverse occupation. AU the évidence of the défendant below came from 
the défendant himself. AU his évidence was submitted to the jury. It was 
controverted by the plaintiff below, and it falled to satisfy the jury." 

On the other hand, the défendant, now the plaintiff in error, fur- 
nished us at the argument of the case the following summary : ' 

"The chlef points relied on by the défendant, John L. Mather, may be 
summarized as follows: 

"1. The tax deed to Miss Mather in 1869 was valid and gave her a good 

title. 
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"2. Said deed, In any event, was Incontestable after one year frorn ï'ebruary, 
1872, when the one-year statute of limitations was enacted. 

"3. The deputy tax collecter was a proper person to give the deed. 

"4. The tax deed was prima facie évidence of the regularity of the pro- 
ceedings, and there was no compétent évidence of any failure to give proper 
notice. 

"5. The plaintifE, Hattie N. Stokely, having offered the tax deed, was 
bound by the récitals contained thereln. 

"6. If the tax title and the one-year statute of limitations did not give 
the défendant a valid title, then he obtained a good title by adverse posses- 
sion for seven years, datlng from 1869. 

"7. The verdict is too vague to support the judgment. 

"8. The jury could not allow interest at 8 per cent, the légal rate being 
only 6 per cent." 

Whatever other objections were made, or errors assigned, hâve not 
been urged on us. We confine ourselves, therefore, to the points in 
défense expressly covered by the summary. 

[1] We first take up the matter of allowances of interest. One 
question is whether interest can be computed at the local rate of inter- 
est in Florida, being 8 per cent, per annum, for unliquidated damages, 
which, in the eyes of the law, is allowed only as damages for rétention 
of money without any agreement for the payment thereof. According 
to the rules of law in the fédéral courts, the rate of interest under 
thèse circumstances is fixed by the law of the forum, which is, in this 
case, only 6 per cent, per annum. Goddard v. Poster, 17 Wall. 123, 
143, 21 L. Ed. 589. The plaintiff, now the défendant in error, relies 
on several décisions of the Suprême Court which she cites to us. 
While thèse décisions recognize spécial circumstances, for example, 
cases of obligations which stipulate for a spécial rate of interest, and 
cases of coupons which are expressly made payable at a spécifie place, 
yet, as a whole, they recognize the rule hère stated. 

[2] The next question is as to the dates from which interest should 
be paid. The court fixed this date as the date of the payment for- the 
deed from the défendant to the plaintiff. Nobody disturbed the plain- 
tiff's title, or threatened to disturb it, and non constat that it ever will 
be disturbed. Therefore the only equity was the well-known equity 
of interest running from the date of the plaintiff's writ, when there is 
no other demand made. In this case there was no other demand made. 
It is said in Rawle on Govenants for Title (5th Ed. 1887) 281, that, 
while ordinarily, under thèse circumstances, interest runs from the 
date of payment for the deed, this is to compensate the plaintiff for his 
liability for mesne profits. In this case the record shows that there 
was such a complète absence of mesne profits that no valuable posses- 
sion could be held which would afford the basis therefor, and, as we 
hâve already said, the plaintiff had an undisturbed possession. The 
rule, however, has been established as applied by the District Court. 

The foundation of the rule within the United States that on a 
breach of warranty of seisin damages are assessed at the amount of 
the considération paid, with interest, seems to hâve got its final shape 
in the opinion of Chief Justice Kent in Pitcher v. Livingston, 4 Johns. 
(N. Y.) 1, 4 Am. Dec. 229, decided in 1809. He traced the foundation 
of the rule back to the Year Books ; and in the considération of it in 
the fourth volume of his Commentaries, commencing at page *475, 
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he connects it again with the rule of the common law that, on a breach 
of warranty, the warrantor was to replace the land as to which the 
covenant of seisin failed, by other land of equal value as of the time 
the covenant was made. There is a lack of accuracy about this, be- 
cause at présent the exact time by the rule is when payaient was made 
for the land. He states the more modem rule in his Commentaries as 
f ollows : 

"When Personal covenants were Introduced as a substitute for the reinedy 
on the voucher and warranty, the establlshed measure of compensation was 
not varied or affected. The buyer, on the coi'enant of seisin, recovers back 
the considération money and Interest, and no more." 

The rule of Pitcher v. Livingston is a very simple one, namely, the 
purchaser recovered interest on the considération money in lieu of 
anything in the way of improvements which lie had lost, or in the way 
pf increase of the value of the land. The same rule was recognized in 
Massachusetts as early as 1807, in Marston v. Hobbs, 2 Mass. 433, 3 
Am. Dec. 61, and it has ever since been the prevailing rule in that state. 
In 1811, in Nichols v. Walter, 8 Mass. 243, 246, speaking of it, it was 
said by the court that "the rule is settled and cannot be shaken." The 
damages assessed, it was said, consist of the considération money and 
"interest from the time of its payment." 

In the présent case, the plaintifï was in possession of the land, so 
far as there was any apparent possession practicable, and was taking 
the mesne profits, so far as there were any, up to the time of the ver- 
dict, and, so far as the record shows, is still in possession of both the 
land and the mesne profits. Nevertheless, in the gênerai rules stated 
by Chancellor Kent in Pitcher v. Livingston, and also in the rule at 
common law as explained in 10 Bacon's Abridgment, 407, no account is 
taken of the intervening improvements, or of the increase or diminu- 
tion in the value of the land; but réparation is made strictly in ac- 
cordance with the value at the time when the covenant was made or 
broken, which times are identical. The foundation of the rule, more- 
over, was arbitrary, it appearing to be the position that its gênerai en- 
forcement was the way in which justice could probably be better ac- 
complished in the mass. At any rate, on a question of this nature we 
seem to be bound by the law as held in Massachusetts ; and the direc- 
tion of the learned judge of the District Court to compute interest 
from the time the considération was paid, subject, of course, to the rate 
in Massachusetts already spoken of, must be held to hâve been cor- 
rect, and this notwithstanding the défendant has never been called on 
to give an accounting of whether or not there were any mesne profits, 
and never may be so called on. 

We will add that the extent to which the rule has been recognized 
and applied will be appreciated by examining the very numerous dé- 
cisions cited in Sutherland on Damages (3d Ed. 1903) vol. 2, notes to 
page 1706, as supplemented by the same work, vol. 1, pages 302 to 304, 
with référence to the fact that the recovery of the corpus of either 
land or personal property, or of the value thereof, carries with it as 
damages, ordinarily, the équivalent of interest for the intervening pe- 
riod. At any rate, so far as Massachusetts is concerned, the rule has 
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been so uniformly practiced for more than a century, and so steadily 
held, that it must be taken to be a fixed rule of law, to which the in- 
dividual judgments of the court and profession must yield. 

[3] One proposition of the plaintifï was to the eflfect that the title 
of the défendant rested on a tax deed given by one Stanbury in his 
own name as deputy tax collector, when, as the law stood at the time 
the deed was executed, it should hâve been made by the collector him- 
self in his name. The authorities cited by the plaintifï demonstrate 
that this proposition is correct; and this meets paragraphs 1 and 2 of 
the summary we hâve quoted. 

Ail the propositions submitfed to us with référence to the matter of 
limitations, lapse of time, and adverse possession, and ail other mat- 
ters of that character, were correctly submitted to the jury by the pre- 
siding judge; and we find no support for anything else covered by the 
summary we hâve quoted. 

[4] Incidentally we refer to an exception taken because a witness 
was allowed to testify as an expert what was the statutory or common 
law of Florida. We observe merely that testimony of this kind in the 
fédéral courts is purely immaterial, as much so as though the testi- 
mony was as to the law of the state constituting the judicial district 
where the trial court was sitting. In each class of cases, the trial court 
is assumed to know the law. 

Inasmuch as the errors in the allowance of interest can be corrected 
by the record, it is not necessary that the case go back for another trial. 
Jûdgment, theref ore, will be : 

The jûdgment of the District Court is modified, by amending it to 
carry interest only as stated in our opinion passed down on the 6th 
day of January, 1915, and, as so modified and amended, is afïirmed, 
and the plaintifï in error recovers his costs of appeal. 



BROWN et aL v. MASSACHUSETTS HIDE COBPOEATION. 

(Circuit Court of Appeals, First Circuit January 7, 1915.) 

No. 1052. 

1. COBPOEATIONS (§ 553*) — INSOLVENCT and RbCEIVEE EiGHTS OF Pabties. 

In proceedings in insolvency to liquidate tlie affiairs of a corporation, 
tlie rights of ail the parties concerned are fixed as of the time of the ap- 
pointaient of the receiver, and ail the varions equities are to be deter- 
mined accordingly. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2201-2216; 
Dec. Dig. § 553.*] 

2. Eeceivebs (§ 77*):— Lien on Pbopertt— Extent. 

Where insolvent Imported hides on a crédit extended by bankers, the 
contract providlng that the title and right to possession should be in the 
bankers until any indebtedness or liability in their favor should bave been 
fuUy paid, held, that such crédit agreement did not limlt the bankers to a 
lien on the proceeds of each importation for the amount of the crédit 
utilized for that shipment, but that they were entitled to charge, on the 
importers becoming insolvent, as against a balance in the bankers' hands 

•For other cases see same topio & § numbeb in Dec. à Am. Dlgs. 1807 to date, & Rep'r Indexes 
218 F.— 49 
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from several shjpments, advances made under the crédit on other ship- 
ments, though they were not due at that time. 

[Ed. Note.— For other cases, see Becelvers, Cent. Dig. §§ 91, 138-144; 
Dec. Dig. § 77.*] 

3. Eeceivebs (§ 77*) — Liens and Pbiobitt — Sale of Pledged and Non- 

PLEDGED PbOPEBTT — RiGHT TO PBOCEEDS. 

Where leather belonglng to bankers under an importers' crédit agree- 
ment was sold by the importers, together with other leather not subject to 
the crédit contraci, and it was impossible to identify the proceeds of each, 
the bankers, under the doctrine of subrogation, were entitled to enforce 
their claim againgt the entire fund. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 91, 13S-144; 
Dec. Dig. § 77.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Geo. H. Bingham, Judge. 

Suit by Jeremiah Smith, Jr., as receiver of the Massachusetts Hide 
Corporation, against Waldron B. Brown and others. From a decree 
denying in part défendants' claim to certain pledged property, they 
appeal. Reversed and remanded, with directions. 

Joseph B. Warner, of Boston, Mass. (Warner, Warner & Stackpole, 
of Boston, Mass., on the brief), for appellants. 
Howard Stockton, Jr., of Boston, Mass., for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and MORTON, 
District Judge. 

PUTNAM, Circuit Judge. The Massachusetts Hide Corporation, 
and its assets, were put into the hands of Jeremiah Smith, Jr., as re- 
ceiver, by a decree of the Circuit Court for the District of Massachu- 
setts, on September 13, 1910. Whatever the authority for or purpose 
of the entry of that decree, so far as the présent proceedings are con- 
cerned, the appointment and the results thereof are to be treated as 
insolvency liquidation, and the rights of the parties are to be governed 
by the équitable principles which adhère to gênerai proceedings in in- 
solvency and bankruptcy, and ail titles and liens with référence to the 
property involved are to be adjusted on that basis. The Massachusetts 
Hide Corporation had been, and was at the time of the appointment 
of the receiver, engaged in importing hides, and selling them, in the 
usual course of busipess of an importer. It procured its crédit for the 
purchase of hides in foreign parts partly from Brown Bros. & Co., 
who are the appellants interested in this proceeding. The documen- 
tary obligations incurred by the corporation to Brown Bros. & Co., 
through which thèse letters of crédit were obtained, stipulated for the 
repayment of advances, with interest at the rate of 5 per cent, per an- 
num, "or at the current rate if it be above that," with a commission of 
one-half of 1 per cent., increasing by graduated steps to li/^ per cent. 

Effacing for ail the practical purposes of thèse transactions Brown, 
Shipley & Co., of Eondon, who are the foreign branch, or house, of 
Brown Bros. & Co., who are to be regarded as identical therewith, each 
of the obligations incurred by the Massachusetts Hide Corporation as 

*For other cases see a&me topic & § numbsb in Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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purchaser of letters of crédit from Brown Bros. & Co. contained the 
following provision : 

"And liereby recognize and admit tlie ownershlp of Brown, Shipley 

& Co. in, and tlieir right and that of Brown Bros, & Co., to the possession and 
disposai of, ail goods and the proceeds thereof, for which Brown, Shipley & 
Co. may enter into any engagements in virtue of this crédit, as also to the 
possession of ail bills of lading for and pollcies of Insurance on such goods, 
until such time as any indebtedness or liability existing as against in 

favor of Brown, Shipley & Co., or Brown Bros. & Ce, under the sald crédit 
or otherwise, shall hâve been fuUy paid up and discharged. And in the event 
of either of thém hereafter intrusttng said goods to for the purpose of 

sale or otherwise, hereby consent that their rlght to repossess them- 

selves of the saœe or any proceeds thereof may be exercised at their dis- 
crétion. Any proceeds of said goods comlng into their hands are to be applled 
against the expenses of Brown, Shipley & Co., under this crédit, or against 
any other indebtedness of to them or to Brown Bros. & Co., includlng 

ail expenses incurred by either of them, and commission of sale and guaranty. 

"This obligation is to continue in force, and to be applicable to ail trans- 
actions, notwithstanding any change In the individuals composing the re- 
spective flrms, parties to or concerned in this contract, or either of them, 
or in that of the user of this crédit, whether such change shall arise from 
the accession of one or more new parties, or from the death or sécession of 
any partner or partners." 

The various crédits received, and the obligations accompanying the 
same, were numerous, and succeeded or overlapped each other. The 
transactions permitted sales by the Massachusetts Hide Corporation of 
various importations from time to time, and the pledging of the goods 
imported to commission merchants or others ; so that, af ter such sales 
or pledges, the equities v^'hich belonged to Brown Bros. & Co. were rep- 
resented by the buyer's obligations in the hands of the Massachusetts 
Hide Corporation, and by the balances of values in excess of what may 
hâve been advanced by purchasers or the commission merchants. 

In connection with the commencement of this litigation, ail the re- 
maining assets of the Massachusetts Hide Corporation which had been 
obtained by importations financed in the manner we hâve pointed out, 
and ail the proceeds, or remnants thereof in excess of the claims of 
purchasers or commission merchants, arising in the manner we hâve 
pointed out, had been gathered together and liquidated, and the results 
thereof deposited by substitution in the hands of Brown Bros. & Co. 
as stakeholders, to stand in lieu of the property from which those 
amounts were gathered together, and this litigation is over the sums 
thus secured. 

[1,2] In acçordance with the settled rules of insolvency proceed- 
ings involving gênerai liquidation in insolvency, the rights of ail the 
parties concerned hère were fixed as of the time of the appointment 
of the receiver, and ail the various equities are to be determined 
accordingly. Williams' Bankruptcy Practice (9th Ed.) 211, and sé- 
quence. This rule has been applied in fuU force in Thomas v. Taggart, 
209 U. S. 385, 28 Sup. Ct. 519, 52 L. Ed. 845, in Zartman v. First 
National Bank, 216 U. S. 134, 30 Sup. Ct. 368, 54 L. Ed. 418, and in 
other familiar cases. The principal question in this. case arises from 
the fact that the outstanding relations were in very différent phases 
at the time the receiver was appointed, especially that there were out- 
standing obligations to Brown Bros. & Co. which had not been met, 
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and also other obligations for which payment had been fully made, 
leaving balances of assets on hand, which balances Brown Bros. & Ce. 
claim were applicable to the unpaid amount§ of the obligations to them. 
The main question thus involved was passed on by the Suprême Court 
of Connecticut in the New Haven Wire Company Cases, 57 Conn. 352, 
18 Atl. 266, 5 L. R. A. 300. The court there is quoted as using the fol- 
lowing language, at 57 Conn. 391, 18 Atl. 273 (5 L. R. A. 300) : 

"It was the understanding and intention of ail parties to thèse agreements 
that whenever the absolute title to a particular lot of roda se dellvered 
upon conditions should be neeessary to the wire Company for the profitable 
conduct of its business, It should then be possible to it to obtain sueh title ; 
to obtain it, if need be, contrary to the will of the applicants by a sufflcient 
tender. And as it was the expectation of ail parties that importation and 
conditional sales and deliveries would suceeed each other to an indéfini te 
point In the future, and that for thèse an overlapping succession of accept- 
ances would corne into existence, extending to a constantly recedlng date, it 
is not within the reasonable interprétation of the contract tosay that it con- 
templated the burdening ot each lot of rods with this accumulating indebted- 
ness ; nor to say that the applicants required from the wire Company the 
payment of acceptances before maturity as a condition précèdent to obtain- 
ing title to rods which it had paid for. It is rather to be interpreted as per- 
nilttlng it to obtain sucb absolute title by paying for the rods, and by paying 
in addition such other indebtedness from it to them as should then be due." 

The above is a very plausible view, and might well hâve been acced- 
ed- to under many circumstances. The questions, however, are strictly 
commercial, involving international transactions and complex condi- 
tions, as to which local views are very ineiïectual. At any rate, the 
language of the contracts hère is so positive and clear that, as we view 
it, it cannot be overcome by gênerai considérations such as were urged 
by the Suprême Court of Connecticut, as eminent as that court may 
be. In view of the very complex conditions and of the many contin- 
gencies to which the business was subject, it seems to us proper to 
hold that the parties had the right to protect themselves by whatever 
provisions for emergencies they deemed proper to resort to. There- 
fore we are compelled to support Brown Bros. & Co. in maintaining 
the rights to which the language adopted by them apparently gives them 
a clear title. If this involves any embarrassment of the kind referred 
to by the Suprême Court of Connecticut, it is one of the parties' own 
sélection, plainly and deliberately entered into. The transactions were 
evidently done on so close a margin, and the Massachusetts Hide Cor- 
poration was given so free a hand in dealing with the business in ac- 
cordance with the ordinary emergencies of the situation, that Brown 
Bros. & Co. are entitled to be fully supported in whatever provisions 
they stipulated for. Commercial transactions of this character need 
broad support and are entitled to receive it. This solves the proposition 
that the liens claimed by Brown Bros. & Co. are to be supported in 
whatever may be the conditions of maturity of various obligations in 
which they are or may be interested. 

This leaves us to consider further only certain conditions with référ- 
ence to which Brown Bros. & Co. claim support from the doctrines of 
subrogation, and for the reasons we hâve stated the efïect is that, under 
thèse doctrines as applied to insolvency or bankrupt administration of 
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assets, the rights of the parties are of ten crystallized at spécifie periqds, 
independently of any action of the parties, so far as they can be crystal- 
lized without préjudice to intermediate accruing interests of innocent 
parties. We know of no such intermediate accruing interests hère in- 
volved. 

On this branch of the case the question relates to the rights of par- 
ties who hâve been placed in the relation of suretyship, or its équiva- 
lent, by implication, to be subrogated by the application of property to 
vk'hich no one has any spécifie right to the contrary. This right of sub- 
rogation is sometimes self-efficient, and may operate without the as- 
sistance of any conscious action. The broad principles of the doctrines 
of subrogation were suificiently explained for this case by this court in 
November, 1911, in Merchants' & Miners' Transp. Co. v. Robinson- 
Baxter Towing Co., 191 Fed. 769, 772, 113 C. C. A. 427, and séquence 
194 Fed. 361, 114 C. C. A. 321 ; 225 U. S. 704, 32 Sup. Ct. 837, 56 L. 
Ed. 1265. The case there cited of Wager v. Providence Insurance 
Co., 150 U. S. 99, 14 Sup. Ct. 55, 37 L. Ed. 1013, demonstrates that 
thèse doctrines may rest less on the conscious action of the parties con- 
cerned than on the facts as they exist, provided especially that the 
parties concerned are not innocent sufferers having antagonistic equi- 
ties. 

[3] As incidental to the application of the doctrines of subrogation, 
the Massachusetts Hide Corporation had consigned some goods pur- 
chased on the strength of letters of crédit obtained from Brown Bros. 
& Co., with other goods obtained of.herwise, with the conséquent resuit 
that some of the goods of each class had been disposed of, subject to 
the claim of Brown Bros. & Co. now made that the proceeds of ail 
the same goods should be applied in exonerating the goods purchased 
on the crédit of Brown Bros. & Co so far as necessary. It is now said 
that the sales of thèse goods are so ihtermingled that they cannot be 
thoroughly traced, nor the proceeds thereof particularly identified ; but 
the report of the master states with référence to thèse mixed accounts 
as follows: 

"I do find, however, that the balances pald over by the several consignées 
are identified as coming solely from two possible alternative sources and 
no others, and the identica} moneys represented, in whole or in part, eithor 

"(a) Proceeds of leather imported under letters of crédit issued by Brown 
Bros. & Co. ; or 

"(b) Proceeds of other leather on whlch the consignées had a lien for the 
same debt, and in which no oM* except the corporation, or the receiver repre- 
senting the rights of the corporation, had any title or interest, either at the 
date of the receivership or at the date of final liquidation of the consignées' 
claims for advances," etc. 

The findings of the master in thèse respects apparently are not dis- 
puted. Consequently, on those facts he ruled that Brown Bros. & Co. 
are entitled to thèse balances, with a single exception of a spécifie 
amount of $759.21 named as disallowed by the master, which is not 
«"iisputed. As there were no intervening equities, and as the right of 
Brown Bros. & Co. to be subrogated does not dépend on thèse detailed 
facts not known, and the debts for which ail the goods were pledged 
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were in each case identical, the ruling of the master was correct, and 
should hâve been sustained. 

The decree of the District Court is reversed, and the case ir* reniand- 
ed to that court to render a judgment in accordance with our opinion 
passed down the 7th day of January, 1915, ,and the appellants recover 
their costs of appeal. 



EMPIRE CITY FIRE INS. CO. v. AMERICAN CENT. INS. CO. et al. 

(Circuit Court of Appeals, Third Circuit. January 14, 1915.) 

No. 1856. 

1. Courts (§ 405*) — Jurisdiction — Détermination of Question of Jurisdic- 

TION. 

The Circuit Court of Appeals is bound to consider the question of juris- 
diction on ita own motion. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §i 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

2. Courts (§ 327*) — United States Courts — Jueisdiction — Amount in Con- 

troversy. 

The G. Company owned property on which policies had been issued by 
43 Insurance companies and which was destroyed by flre. The companies 
adjusted the loss and apportloned the amount thereof among the différ- 
ent companies; the share of only one, the E. Company, exceedlng 
$2,000. The E. Company and certain of the other companies pald their 
shares by drafts, which insured indorsed to F. & Co., who collected the 
amounts thereof. The E. Company brought suit, making ail of the other 
companies who had paid their shares défendants, alleging fraud on the 
part of the G. Copipany in connection with the adjustment, and that F. 
& Co. collected the drafts as agent for the G. Company, and with knowl- 
edge of the fraud, and praylng that the adjustment be set aslde, that the 
amount in the hands of the F. Company be ascertalned, and that Com- 
pany enjoined from disposing of It and required to account, that the de- 
fendant însuranee companies be required to set up their claims on the 
fund, and that the trustée in bankruptcy of the G. Company, which sub- 
séquent to the adjustment was adjudged a bankrupt, be required to set 
up his claim and be restrained from suing. Béld that, the suit having 
been brought in 1910, the amount in controversy was sufflcient to glve 
jurisdiction to the United States courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 889 ; Dec. Dig. § 
327.* 

Jurisdiction as determined by amount in controversy, see notes to Auer 
V. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe Co. v. Roper, 36 C. 
C. A. 459 ; O. J. Lewis Mercantile Co. v. Klepner, 100 0. 0. A. 288.] 

8. Action (§ 22*) — Foem — Law or Equitt. 

The bill presented a case within the jurisdiction of equity, especially 
as bankruptcy had supervened and the interest of the trustée in some re- 
spects was adverse to that of the insurance companies, there was a ques- 
tion as to the amount in the hands of F. & Co. and how that amount 
should be apportloned between the insurance companies, and whether the 
adjustment and apportionment originally made ought not to be set aslde, 
and the bill on its face promlsed to prevent unnecessary sults and to set- 
tle several controversies in one litigation. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 124-139, 143, 145 ; 
Dec. Dig. § 22.*] 

*For other cases see same topic & § kumbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by the Empire City Pire Insurance Company against the Amer- 
ican Central Insurance Company and others. From a decree dis- 
missing the bill, plaintiflf appeals. Affirmed. 

Hartwell Cabell, of New York City, for appellant. 
J. McF. Carpenter, of Pittsburgh,.Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This bill in equity sought to 
impose a trust upon a sum of money that came into the hands of A. 
Friedberg & Co., a firm that is one of the défendants. The money was 
paid to one or the other member of the firm by the plaintiff and by cer- 
tain other insurance companies, also among the défendants, and the suit 
could not succeed unless the firm had been a partner in the business of 
the G. & K. Trunk Company, a bankrupt Pennsylvania corporation, or 
unless the firm had received the money with knowledge of a fraud 
against the plaintiff and its coinsurers that the corporation was charged 
with perpetrating. The District Court decided the dispute on the 
merits and dismissed the bill, on the ground that the firm had not been 
a partner, and had received the money without knowledge of the fraud. 
Judge Orr's opinion (which has not been reported) is as f ollows : 

"The plaintiff has flled thls bill for the purpose of impressing a trust upon 
moneys in the hands of A. Friedberg & Brc, which plaintiff says belongs to 
it and to other insurance companies by reason of the fa et that the insured 
fraudulently procured an adjustment of loss after a fire, procured drafts in 
payment of the loss, and assigned the same, without value, to A. Friedberg 
& Bro., who had full knowledge of the fraud of the insured. 

"By reason of the fact that the plaintiffl's claim exceeded the jurisdictional 
limitation, and by reason of the allégation of facts which, if they had been 
sustained, would bave impressed a trust upon funds and moneys within thls 
district, this court had jurisdiction of the controversy. 

"The plaintiff and many other insurance companies had insured the prop- 
erty of the G. & K. Trunk Company, a corporation. The property havlng 
been destroyed by flre, the adjusters of the différent companies met and 
agreed upon the amount of loss. The évidence appears to be suflBcient to 
establish the fact that there was fraud upon the part of the offlcers of the G. 
& K. Trunk Company. It is not necessary, however, -to review the évidence 
as to thls matter, or to elaborate the flndlng, because the évidence does not 
disclose the fact, which is most material to the plaintiff's case, that A. Fried- 
berg & Bro., or either of that firm, had knowledge of the fraud perpetrated 
by the officers of the G. & K. Trunk Company. The fraud consisted of an 
overvaluation of assets under oath. Plaintiff oft'ered the officers of the 
G. & K. Trunk Company, who testifled that Max Friedberg, and the firm of 
A. Friedberg & Bro., were to hâve an interest in the business of the Trunk 
Company ; that Max Friedberg examined the books of the Trunk Company 
at différent times and received statements of the Trunk Company. It is not 
necessary to urge the point that the witnesses, who were offlcers of the Trunk 
Company, are discredlted as witnesses in the présent case by their connection 
with the fraud upon the plaintiff and the other companies. It Is merely 
necessary to read the évidence in this case to justify the conclusion that 
they are not to be belleved with respect to their statements as to the interest 
of Max Friedberg, or the firm of A. Friedberg & Bro. in the Trunk Company. 
The évidence discloses that Max Friedberg loaned from time to time large 
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sums of money to the Trunk Company, and that hls sole Interest with 
respect to the Trunk Company was ttiat of a créditer. It is immaterial that 
he had made usurious contracts with the Trunk Company, or with those inter- 
ested therein. He was nevertheless a créditer to a large amount. And uot 
enly this, but he was a créditer of the father of ene of the principal ofll- 
cers and stockholders of the Trunk Company, in that he had furnished to 
the father $12,000 upon a mortgage executed by the father and delivered to 
him, of whlch sum the father had turned over $10,000 to the offlcers of the 
Trunk Company. After the flre occurred Max Friedberg was largely inter- 
ested in the proceeds of the Insurance, to the estent of havlng it applied to 
the indebtedness due him and due the father, who was indebted to Friedberg. 
The drafts as they were received from the Insurance companies were indorsed 
to Friedberg or hls flrm, and many of them were collected by him. In this 
way he was reimbursed. It also appears that he cashed other drafts of 
Insurance companies in payment of their shares of the loss as found by and 
adjusters, taklng the drafts and giving the money to the offlcers of the Trunk 
Company. Se far as appears neither of the Friedbergs, or their flrm, haye 
any amounts in their hands to which plaintiff is entitled. The case, there- 
f ore, of the plaintiff must fall because of the f allure to prove Friedberg's 
participation in the fraud. 
"The bill must be dismissed, at the cost of the plaintiff." 

[ 1 ] We are not satisfied that the court was mistaken in dîsmissing 
the bill for the reasons thus stated, and we shall confine ourselves to 
the question of jurisdiction — which, of course, we are bound to con- 
sider, even on our own motion. 

[2] The situation is not altogether easy to présent with clearness, 
but the bill appears to set forth the following case for détermination. 
On July 24, 1909, the Trunk Company was the owner of merchandise, 
machinery, etc., on which policies of fire insurance amounting to $75,000 
had been issued in varying amounts by 43 insurance companies. Each 
of thèse companies was liable only for its proportion of such loss as 
might occur. On the day named a fire destroyed much of the property, 
and ail the companies were called in to adjust the loss. Of course 
the amount and value of the goods destroyed were of vital importance, 
and therefore the Trunk Company submitted to the adjusters varions 
accounts, inventories, etc., from which the parties determined on 
August Sth that the sound value of the property insured had been 
about $48,000, and that the loss sustained was about $39,000. The 
amount thus agreed to was then apportioned among the 43 under- 
writers ; of the sums charged against them only one, namely, the share 
of the Empire State Fire Insurance Company, the plaintiff herein, ex- 
ceeded the sum of $2,000 — the other shares ranging between $1,300 
and $520. The bill charges that the amount and valuation of the 
property insured, and therefore the amount of the loss, had been f raud- 
ulently increàsed by the Trunk Company, and, of course, that the ad- 
justment was necessarily tainted with the fraudulent increase. The 
Empire State Insurance Company and 13 other companies — ail the 
latter being among the parties défendant — paid their shares by drafts 
aggregating $14,000 ; but thèse payments were made bef ore any of them 
had knowledge of the Trunk Company's fraud. The drafts came into 
the hands of one or both of the Friedbergs, and the bill charges that 
the money was collected by the firm merely as agent for the company 
and with knowledge of the fraud. In December the Trunk Company 
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was adjudged bankrupt, and John D. Evans was appointed receiver, 
and afterwards trustée. Both the Trunk Company and Evans are also 
défendants. 

In outline thèse are the facts set forth by the bill, and upon the 
alignment of parties therein the requisite diversity of citizenship ap- 
pears, and (since the bill was filed in 1910) the sum in controversy is 
sufficiently large. It remains to consider the relief sought. 

[3] In brief the plaintiff prayed that the adjustment of August 5th 
shoiild be set aside ; that the amount of money in the hands of the Fried- 
bergs should be ascertained, and for an injunction forbidding them to 
dispose of it; that the 13 insurance companies défendant should be 
called upon to set up their claims upon the fund ; that the trustée in 
bankruptcy should also be required to set up his claim, and meanwhile 
should be restrained f rom suit ; and, finally, that the Friedbergs should 
account for and pay into court for distribution the money found to be 
in their possession. 

We are not concerned with the situation that might be presented 
after a hearing and the ascertainment of the facts; it is the court's 
initial right to judge the controversy that is now being considered, 
and this must dépend upon the case made by the pleadings, and not 
the case made by the proof. There is a good deal of plausibiHty about 
the contention that the plaintifï had an adéquate remedy at law by an 
action of assumpsit to recover the money alleged to hâve been improp- 
erly received by the Friedbergs, but we incline to think that under the 
peculiar circumstances a bill in equity was (at least upon the surface) 
the more complète and suitable remedy. It must be remembered that 
the Trunk Company's bankruptcy had supervened, for this introduced 
a new factor into the situation. The trustee's interest was in some 
respects the same as the plaintifF's, and in some respects adverse. He 
was interested to support the position that the money belonged to the 
Trunk Company, and not to the Friedbergs, but he was also interested 
to deny the Company's fraud. And this is true also with regard to 
his attitude toward the 13 companies that were défendant. For prés- 
ent purposes it makes no différence whether they are formally défend- 
ants, or should be aligned with the plaintiff. Moreover, there was a 
question whether the full amount of $14,000 was still in the hands of 
the Friedbergs, and, if not, how the amount found to be there should 
be apportioned. And, still further, there was a question whether the 
adjustment and apportionment that had been made in August ought 
not to be set aside as an essential preliminary to further relief. In 
the décision of this latter question the remaining 29 insurance com- 
panies, who are not parties at ail, would perhaps be equally interested, 
although it is a fair inference from the bill that none of them has paid 
its share, and that ail are denying liability in toto. Whether they were 
necessary parties presented a question that might be important, be- 
cause, if they were necessary parties and were to be aligned with 'the 
plaintiff, the requisite diversity of citizenship would no longer exist — 
for some of them are Pennsylvania corporations, while the Friedbergs, 
the trustée in bankruptcy, and the Trunk Company, are ail citizens of 
Pennsylvania. In so complex a situation, this much at least seems 
clear — that the bill in question promised to prevent unnecessary suits. 
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and to settle several controversies in one litigation ; and on the whole 
case we think that the District Court was right in entertaining jurisdic- 
tion. The controversy might perhaps hâve been decided against the 
plaintiff on some other ground, but our only concern at présent is 
whether the court had a right to hear the dispute at ail. 
The decree is affirmed. 



FRISCO LUMBER 00. T. HODGE et al. 
(Circuit Court ol Appeals, Eightli Circuit November 30, 1914.) 

No. 4154. 

1. LOGS AND LOGGINQ (§ 3*) SaLES OF STANDING TiMBEE BSTIMATE OF 

QUANTITY. 

Under a contract for tlie sale of standing timber at $2.50 per 1,000 
feet, which provided that tbe quantity should be estimated by two com- 
pétent estimators, one to be chosen by each party, and that their estimate 
should be the basls for settlement of the purchase priée, provided that 
if they could net agrée they should sélect a thlrd estimator, who should 
be umpire, and that the estimate or décision of a majority should be bind- 
ing, where the estimators agreed without selecting an umpire, their dé- 
cision was binding and was not merely a basis for further negotiations. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. §§ 6-12; 
Dec. Dig. § 3.*] 

2. CONTBACTS (§ 284*) — DELEGATION OF QUESTION TO AbBITBATOES — CONCLXJ- 

sivENESS OF Décision. 

When the parties to a contract delegate to a third person the ascer- 
tainment or décision of some undetermined matter, such as' due perform- 
ance or quantity, quallty, or the like, and stipulate that his décision shall 
be final or binding, his décision, when made, is concluslve in the absence 
of fraud or such gross mistake as implies bad faith or a failure to ex- 
ercise an honest judgment. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1292-1302, 
130S-1310, 1312-1316, 1326-1338, 1340-1342, 1344-1346, 1350, 1351; Dec. 
Dig. § 284.*] 

S. IjOgs and Iiogging (§ 3») — Sales of Standing Timbeb — Estimate or 
Quantity. 

Whlle, under a contract for the sale of standing timber providing that 
the quantity should be estimated by estimators selected by the parties, 
the authority of the estimators was confined to the subject-matter specl- 
fled in the contract, and if some élément outside of the contract entered 
into the estimate and was not distinguishable or separable the estimate 
would not be the one contemplated by the parties and would not be bind- 
ing, where they estimated separately the timber on each 40-acre tract 
and their estimate as to the timber on land not included in the contract 
was easily distinguishable, the inclusion of such timber did not afCect the 
binding force of the estimate as to the timber Included in the contract. 
[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. §§ 6-12 ; 
Dec. Dig. i 3.*] 

4. Logs and Logging (§ 3*) — Sales of Standing Timbeb — Estimate of 
Quantity. 

Where a purchaser of standing timber, under a contract providing for 
an estimate of the quantity by estimators selected by the parties, made 
no complaint or criticism when the estimators completed their work and 
turned in their report, because of the failure to report on some land cov- 
ered by the contract, it could not afterwards complain thereof, especially 

•For other casas see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as the amount was email and it thereby got the timber wlthout paying 
the specified price. 

[Ed. Note. — For other cases, see Legs and Logging, Cent. DIg. §§ 6-12 ; 
Dec. Dig. § 3.*] 
5. Loas AND Logging (§ 3*) — Sales or Standing Timbeb — Modification bt 
Subséquent Agkeement. 

An estimate of the quantlty of standing timber covered by a contract 
of sale provldlng that it should be estlmated by estimators chosen by the 
parties was not abandoned and settlement made upon another basls by a 
subséquent contract for a partial settlement, made and carried out, which 
expressly provided that, in the event the quantlty had already been estl- 
mated or declded in compllance with the original contract, nothing therein 
contained was to be construed as waiving it 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dlg. §§ 6-12; 
Dec. Dig. § 3.*] 

Appeal f rom the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by the Frisco Lumber Company against 0. E. Hodge and an- 
other, partners doing business as Hodge & Hunt. From a decree for 
défendants, plaintiff appeals. Affirmed. 

William T. Hutchings, of Muskogee, 0kl., for appellant. 
Joseph G. Rails, of Atoka, 0kl., and Joseph D. Barksdale, of Rus- 
ton, La. (A. A. Barksdale, of Ruston, La., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

HOOK, Circuit Judge. Hodge & Hunt sold the Frisco Lumber 
Company their sawmill plant, lumber, unsawed logs, and the standing 
pine timber on about 10 sections of land iu Oklahoma. The présent 
controversy relates to the timber only, and for reasons not now mate- 
rial it was presented to the trial court in a suit in equity brought by 
the lumber company. The spécial master to whom the cause was re- 
ferred reported findings of fact and conclusions of law in favor of 
Hodge & Hunt ; the trial court sustained them and rendered a decree 
accordingly. The lumber company appealed. 

[1] Briefly stated, the controversy is whether the parties are con- 
cluded by the estimate of the quantity of the standing timber made 
by two estimators chosen according to the terms of the contract of 
sale. There is no dispute about the price; the contract fixed it at $2.50 
per 1,000 feet of contents. Hodge & Hunt contend the estimate is 
conclusive and the trial court so held. The lumber company gives 
four reasons for the contrary : First, it says, the language of the con- 
tract does not sustain the conclusion that prevailed. The contract pro- 
vided as foUows: 

"The quantity of said pine timber shall be estimated by two compétent 
estimators ; ail merchantaWe timber to be estimated down to eight Inches or 
over in diameter at the top end, one of said estimators to be chosen by each 
party to this contract, and their estimate shall be the basis for settlement of 
such purcUase price hereinunder as aforesaid. Provided, that if the said 
estimators cannot agrée, then they shall sélect a thlrd estimator, who shall 
be umpire, and the estimation or décision of a majority shall be blnding on 
the parties hereto." 

*For other cases see same topic & S nttmbeb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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On this ît is argued that the estimate of quantity was to be merely 
the "basis for settlement." But even so, it might nevertheless bave 
been intended as conclusive -to that exte.nt. The quantity was the only 
undetermined factor in the transaction, and when it was found there 
remained but a simple mathematical calculation. The other factor 
was the price per unit, and it was definitely fixed by the parties tliem- 
selves. It can hardly be said that by the phrase "basis for settlement" 
they intended to establish a mère point for argument or further nego- 
tiations, especially since by other parts of the contract Hodge & Hunt 
sold the lumber company their sawmill plant and other property. But 
the paragraph of the contract above quoted, taken in its entirety, as 
it should be, clearly shows the estimate made was intended to be bind- 
ing. If the two estimators could not agrée, they were to sélect a third, 
and, the contract says, "the estimation or décision of a majority shall 
be binding on the parties hereto." The two estimators chosen by the 
parties having agreed, there was no necessity for a third. We can 
conceive of no reason for making the binding force of the estimate 
dépend upon the contingency of a disagreement and the sélection of an 
umpire. The sensé of the provision as a whole is otherwise, and it 
prevails over the mère placement of the words. It fulfills the require- 
ment that the intention be plain and not rest in implication. Mercan- 
tile Trust Co. V. Hensey, 205 U. S. 298, 27 Sup. Ct. 535, 51 L. Ed. 811, 
10 Ann. Cas. 572; United States v. Hurley, 105 C. C. A. 208, 182 Fed. 
776. 

[2] When the parties to a contract delegate to a third person the 
ascertainment or décision of some undetermined matter such as due 
performance or quantity, quality, or the like, and stipulate that his 
décision shall be final or binding, his décision when made is conclusive 
in the absence of fraud or such gross mistake as implies bad faith or 
a failure to exercise an honest judgment. This is the settled rule in the 
courts of the United States. Kihlberg v. United. States, 97 U. S. 398, 
24 h. Ed. 1106; Martinsburg & Potomac R. Co. v. March, 114 U. S. 
549, 5 Sup. Ct. 1035, 29 L. Ed. 255; Elliott v. Railway Co., 21 C. C. 
A. 3, 74 Eed. 707 ; Guild v. Andrews, 70 C. C. A. 49, 137 Fed. 369 ; 
Roberts, Johnson & Rand Shoe Co. v. Westinghouse, etc., Co., 74 C. 
C. A. 348, 143 Fed. 218. The lumber company charged in its plead- 
ing that the estimators were guilty of fraud, or rather that the one 
chosen by Hodge & Hunt was, and that he imposed upon the ignorance 
of the other, and the estimate of the standing timber wâs grossly and 
ffaudulently excessive. There was no proof of fraud in the conduct 
of the estimators. On the contrary, it was found from abundant évi- 
dence that both were capable men of long expérience in the work and 
that they performed their duties with especial care and fidelity. The 
estimate returned of the contents of the standing timber was 37,810,000 
feet. The lumber company ofîered évidence to show that after the 
timber was eut the log scales made by it and its mill scales showed a 
discrepancy of about 11,000,000 feet. This, it claims, disclosed such 
a gross mistake as to impeach the estimate. Estimâtes of the board 
measure contents of standing timber are at the best approximations 
based on the judgment of expérience ; accuracy is impossible and is 
not expected. We know that great tracts of pine timber hâve been 
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bought and sold on that basis. It was a custom in the business, and 
presumably prices were fixed accordingly. Still the discrepancy claim- 
ed is Out of proportion to the estimate. Hodge & Hunt therefore at- 
tacked the figures of the lumber company. The spécial master and 
the trial court held that they were made'by the lumber company ex 
parte in view of a threatened lawsuit, and that their accuracy, com- 
pleteness, and reliability were not shown. They found from volumi- 
nous testimony that merchantable timber was left in high eut stumps 
and in contract dimensions in the tree tops, some whole trees were 
felled and the logs sawed but left on the ground, some trees were left 
standing, much merchantable timber was destroyed by fire, some was 
made into ties and bridge timber, and logs were hauled to another mill 
and sawed by third parties. Upon a considération of the évidence on 
thèse matters, and giving due considération to the findings of the master 
and the approval by the trial court, we do not think the integrity of 
the estimate was successfully impeached. 

[3, 4] The lumber company further urges that the estimate included 
the timber on 560 acres of land not in the contract. The authority 
of the estimators was that conferred by the contract, and its proper 
exercise was confined to the subject-matter specified. If some élément 
outside of the contract entered into the estimate and is not distinguish- 
able, or separable, the estimate would not be the one contemplated by 
the parties and would not be binding. It appears, however, that the 
estimators used plats of the land showing each 40-acre tract, and as 
their work progressed they entered in the platted square of each minor 
subdivision its timber contents and so reported them to the contracting 
parties. 'One of the platç as finally made up was in évidence. The 
timber lands not in the contract are easily distinguishable. Moreover, 
the timber on them was not embraced in the recovery. It is therefore 
unnecessary to consider whether the estimâtes upon the outside lands 
are to be rejected because the titles were found defective, a contin- 
gency contemplated and provided for in the contract, or were made at 
the instance and for the private benefit of one of the parties. They 
were without influence upon the question at issue. It is also said the 
estimators failed to report on some land covered by the contract. 
This is evidently an afterthought, as no complaint or criticism was 
made when the estimators completed their work and turned in their 
report. Again, the amount was small, the lumber company got the 
timber, and Hodge & Hunt did not get the price. 

[5] Finally, it is claimed that by a subséquent contract the parties 
agreed to abandon the estimate and to settle upon another basis. 
There is no merit in this. It was apparent that, whether the estimate 
was conclusive or not, a large sum of money was due Hodge & Hunt, 
so a contract for partial settlement was made and carried out. It re- 
cited the contentions with respect to the estimate and expressly re- 
served them from préjudice. One of the several provisions to that 
effect is as follows: 

"And it is understood tliat in the event the quantity of said timber had 
already been estimated or decided upon in compliance with said original con- 
tract that nothing herein contained is to be construed as waiving same." 

The decree is affirmed. 
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POCAHONTAS DISTILLING CO., Inc., v. UNITED STATES, 

(Circuit Court of Appeals, Tourth Circuit November 5, 1914.)' 

No. 1258. 

1. Inteknal Eevenue (§ 46») — Distilleries — Illégal Opération. 

Evidence heUd to warrant a finding that the running of béer In a dis- 
tillery into a slop tank, instead of Into the mash and fermentlng tubs, 
was not the resuit of Innocent mistake, but was with Intent to def raud the 
United States to the extent of the revenue on the distillate so improperly 
run into the tank, in violation of Rev. St. §| 3259, 3263 (Comp. St 1913, 
§§ 5995, 6001), and was therefore sufficient to sustain libel against the 
distillery. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. §§ 117- 
141 ; Dec. Dlg. § 46.*] 

2, Appeal and Eebor (§ 966*) — Continuanob — Discrétion. 

Déniai of a contlnuance because of the alleged lUness of one of defend- 
ant's counsel, in the exercise of the trial court's discrétion, is not in gên- 
erai ground for reversai. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3837; 
Dec. Dig. § .966.*] 

8. Appeal and Eebor (§ 977*) — New Trial (§ 6*) — Discrétion — Review. 

The allowance or refusai of a new trial in a fédéral court rests in the 
Sound discrétion of the trial court, and is not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865; Dec. Dig. § 977;* New Trial, Cent. Dig. §§ 9, 10; Dec. Dig. § 6.*] 

4. Inteenal Revenue (§ 46*) — Libel Aoainst Distillery — Proof Requieed. 

On a libel by the United States against a distillery for illégal opéra- 
tion, the government is only required to establish its case by a prépondér- 
ance of the évidence, and not by proof beyond a reasonable doubt. 

[Ed. Note. — For other casés, see Internai Revenue, Cent Dig. §§ 117- 
141 ; Dec. Dig. § 46.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Libel by the United States against the Pocahontas DistilHng Com- 
pany, Incorporated. Judgment for the United States, and défendant 
brings error. Affirmed. 

Robert H. Talley and John A. Lamb, both of Richmond, Va., for 
plaintiff in error. 

Richard H. Mann, U. S. Atty., of Petersburg, Va., and Hiram M. 
Smith, Asst U. S. Atty., of Richmond, Va.. (D. Lawrence Groner, of 
Norfolk, Va., on the brief), for the United States. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

KNAPP, Circuit Judge. On July 17, 1913, the United States filed 
a libel of information against grain distillery No. 2, of the Pocahontas 
Distilling Company, which is locatedon the outskirts, but within the 
corporate limits, of the city of Petersburg, Va. It appears that this 
distillery had been under suspicion for some time, and closely watched 
by certain revenue officers, wha, on the 14th of June, discovered that a 
so-called "slop tank," located outside of and on a line with the second 

*FoT other cases see same toplc & S numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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floor of the distillery building, was f ull of béer in a state of active fer- 
mentation. After measuring the contents of this tank, taking the grav- 
ity of the béer, and securing samples, they stationed a guard at the 
distillery, which was seized a f ew days later by the deputy collector. A 
release bond in the sum of $3,500 was thereupon given by the owners, 
and an answer filed to the information. At the trial in October follow- 
ing a verdict was rendered in favor of the United States, and from the 
judgment entered thereon this writ of error is prosecuted. 

In section 3259 of the Revised Statutes it is provided that every per- 
son engaged in, or intending to be engaged in, the business of a distiller, 
shall give notice in writing to the collector of the kind of stills to be 
used and the cubic contents thereof , the number of mash tubs and fer- 
menting tubs, and the cubic contents of each tub. Section 3263 pro- 
vides, among other things, that every distiller shall cause to be made an 
accurate plan and description of the distillery and distilling apparatus, 
distinctly showing the location of every still, boiler, doubler, worm 
tub, and receiving cistern, the course and construction of ail fixed pipes 
used or to be used in the distillery, together with every place, vessel, 
tub, or utensil from and to which any such pipe leads, or with which it 
communicates, and also the number and location and cubic contents of 
every still, mash tub, and fermenting tub. It seems to be conceded, and 
certainly is not open to serions question, that on the night of the 14th 
of June this slop tank was substantially fuU of béer in a state of active 
fermentation, that it was unlawful to use this réceptacle for such a 
purpose, and that its use therefor would enable the distillery to produce 
a larger quantity of spirits than was possible with the appliances legit- 
imately employed for that purpose, and thereby permit a fraud upon 
the government to the extent of the revenue upon such excess. 

[1] The controlling matter in dispute, therefore, related to the cir- 
cumstances under which this fermenting béer happened to get into the 
slop tank where it was discovered. If this resulted from an accident 
or innocent mistake, the owners of the distillery were not chargeable 
with wrongdoing, and a verdict should hâve been rendered for the de- 
fendant. On the other hand, if this béer was purposely placed in the 
réceptacle where it was found, and where it had no business to be, with 
the unlawful intention of utilizing the opportunity to defraud the Unit- 
ed States, the act was clearly unlawful, the seizure of the distillery was 
justified, and the verdict and judgment on the bond should stand. This 
was the vital question of f act for the jury to décide, and that it was dis- 
tinctly .and clearly submitted will appear from the f ollowing instructions 
of the trial court : 

"You are further charged that If you believe from the évidence that the 
slop tank In question was not designed nor used for the purpose of defrauding 
the government, and that on the occasion when the béer was found therein, as 
shown by the testimony, that it was pumped there by the defendant's employé 
accldentally, and without intent or purpose then or thereafter to be used 
to defraud, you should find for the défendant" 

If we correctly apprehend the évidence, it is virtually undisputed that 
the apparatus used in this distillery was so constructed and arranged 
that the mash, after it was cooled and ready for fermenting, could be 
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pumped directly f rom the cooîing tank into this outside slop tank. But 
this would be manifestly improper, as seems to be conceded, because 
the slop tank could not be lawfully used for fermenting purposes, 
and the only proper course for the béer to take from the cooling tank 
would be into the fermenting tubs located on the inside of the distillery. 
The plaintiff in error asserts that the object of this arrangement of 
pipes was to allow the slops or swill to flow down from the slop tank 
into the cooler for the purpose of producing fermentation without the 
use of yeast; but the government contends that this was a mère prê- 
teuse, and that the real object and purpose of the arrangement was to 
permit the unlawful use of this outside tank as an additional fermenter, 
and to thereby secretly produce considérable quantities of spirits which 
would escape revenue taxation. 

The plaintiff in error's theory of accident or mistake finds its sole 
support in the testimony of its employé, a colored man by the name of 
Whittaker, to the efïect that on Thursday, two days bef ore the discov- 
ery of the béer in the outside tank, he had started to pump the béer for 
that day's run from the cooler into the f ermenters ; that af ter the béer 
had begun to run he discovered that the valves to the fermenters were 
closed and the valves to the slop tank open ; that he thereupon opened 
the valves to the fermenters and closed the valves to the slop tank, whïle 
the rotary pump was still running ; that the efïect of this was to allow 
a part of the mash intended for the fermenters to remain in the slop 
tank ; and that af terwards, instead of opening the valves to the slop 
tank, so that the béer which had been accidentally pumped into that ré- 
ceptacle might run back again into the fermenters, he kept the valves 
of the slop tank closed and filled up the fermenters with water. It ap- 
pears, however, that the mash could not be pumped from the cooling 
tank into the outside tank unless ail the valves in the pipes leading to 
the outside tank were open and ail the valves in the pipes leading to the 
fermenters were closed. This, of course, would be the case, because the 
outside tank was at a higher élévation than the fermenters, and the. béer 
which was pumped up would therefore go into the fermenting tubs 
rather than to .the upper outside tank. It is also the case that af ter the 
béer had been pumped into the slop tank it would not hâve remained 
there, unless the valves in the pipe leading to this tank had been kept 
closed. The testimony of this witness, consequently, involves the state- 
ment that the valves to the fermenters were closed when they should 
hâve been open ; that the valves to the slop tank were open when they 
should hâve been closed ; that he opened the valves to the fermenters 
and closed the valves to the slop tank when the pump was in f ull opéra- 
tion, without assistance, without informing any one of what he was 
doing, and without being observed by any of the various persons, in- 
cluding the revenue officers, who were then in the distillery ; that sub- 
sequently he supplied the loss of more than one-fourth of the day's 
run by adding water to the unfiUed fermenters, when by simply open- 
ing the valves to the slop tank he could hâve refilled the fermenters with 
béer ; and that this condition, notwithstanding constant opportunity to 
correct it, continued unchanged for something Hke 60 hours. 

The record discloses no corroboration whatever of the testimony of 



POCAHONTAS DISTILLING CO. V. UNITED STATES 785 

this employé, and the jury evidently regarded it as so improbable as to 
be wholly unworthy of belief. It was an attempted explanation of the 
présence of béer in the slop tank, which the jury rejected, because in 
their estimation it could not hâve been truthful. The présence of this 
large quantity of fermenting béer in the slop tank, which was prima 
facie unlawful, the existence of a pipe, whether properly shown on 
the plan of the building or otherwise, leading to the fermenting tubs 
below, the fact that the apparatus could be so manipulated as to readily 
turn the slop tank into a fermenting tub, with the conséquent opportu- 
nity to distill spirits which evaded taxation, were sufficient évidence, in 
our judgment, to permit the inference of fraudulent intent, and to justi- 
fy a finding in f avor of the government, in the absence of satisfactory 
proof that the apparent misconduct resulted from an innocent mistake. 
In short, we are satisfied that there was sufficient évidence of intention 
and attempt to defraud to warrant the submission to the jury of the 
question of fact, and it is the misfortune of plaintifï in error that the 
jury before whom the witnesses testified, and who had every opportu- 
nity to judge of their veracity, refused to accept the explanation which 
the défendant set up, because they believed that the fact was otherwise. 

This conclusion disposes of the contention that a verdict should hâve 
been directed for the défendant, because there was no évidence of in- 
tent to defraud the government, and it remains to consider the other 
assignments of error, so far as they seem to require discussion. 

[2] Of the refusai of the trial court to grant a continuance of the 
case because of the illness of one of defendant's counsel, it is sufficient 
to say that we hâve carefully considered the évidence relating to this 
assignment and are satisfied that there was no abuse of judicial discré- 
tion. This is made évident by the undisputed facts appearing in the 
certificate of the trial judge, and we are unable to find in thèse facts 
and the Connecting circumstances any basis for an exception to the gên- 
erai rule that a motion for continuance is addressed to the discrétion 
of the trial court, and that its déniai constitutes ordinarily no ground 
for the reversai of a judgment. 

[3] The same may be said of the refusai to set aside the verdict for 
alleged misconduct of one or more of the trial jurors. Upon the afiida- 
vit of defendant's président, which was filed after the verdict and be- 
fore entry of judgment, and which alleged facts on information and be- 
lief, there was an examination before the court of three of the jurors, 
seven others being présent, and a full investigation of the épisode re- 
ferred to in the afhdavit. In the light of the facts and circumstances 
as they were then developed, it is certainly difficult to see that anything 
had occurred which tended to influence the jury against the plaintiff 
in error, or operated in any way to its préjudice. Even if we were in- 
clined to a différent opinion, it would be of no avail on this appeal, as 
the fédéral rule is well settled that the allowance or refusai of a new 
trial rests in the sound discrétion of the trial court, whose action in that 
regard cannot be made the subject of review. Prichard v. Budd, 76 
Fed. 710, 716, 22 C. C. A. 504; City of Newport News v. Potter, 122 
Fed. 321, 333, 58 C. C. A. 483; Holmgren v. United States, 217 U. S. 
509, 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778. 

218 F.— 50 
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[4] The court instructed the jury in substance that the government 
was net required to establish its case beyond a reasonable ddubt, but 
that a prépondérance of proof would be sufficient to sustain a verdict. 
If this proposition bas been at any time in doubt, its correctness is now 
settled by the récent décision of the Suprême Court in United States 
V. Regan, 232 U. S. 37, 34 Sup. Ct. 213, 58 L. Ed. 494. 

We hâve carefully examined the remaining assignments, which re- 
late for the most part to rulings upon questions of évidence, without 
finding any error which requires a reversai of the judgment or fur- 
nishes occasion for spécial comment. 

In our opinion, the case was properly and fairly submitted to the 
jury, and the judgment upon their verdict should therefore be afïirmed. 



A. LESCHEN & SONS ROPE CO. v. FULLER et al. 

(Circuit Court of Appeals, Bighth Circuit. December 14, 1914.) 

No. 4132. 

1. Tbade-Marks and Trade-Names (§ 17*) — Trade-Mabk — Validitt— Coi-- 

OBED STBAND. 

"A helical stripe or band of uniform wldth and distinctive color, this 
color being usually red and produced by painting one of the strands of 
the rope," Is not a valid common-law trade-mark of a wire rope. A 
colored strand, not restricted to any color, is not a valid trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks ànd Trade-Names, Cent. 
Dig. § 20; Dec. DIg. § 17.*] 

2. Tbade-Maeks and Tbade-Nambs (§§ 68, 70*) — Unfaib Compétition — 

Feaud. 

Fraud Is the basis of unfair compétition. The deceit or the probable 
deceit of the ordlnary purchaser, so that he buys or probably wIU buy 
the articles of one manufacturer or vendor in the belief that they are 
those of another, is an indispensable attribute of a good cause of action 
for the simulation of the product of one party by that of another. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 79, 81; Dec. Dig. §§ 68, 70.» 

Imitation or simulation of trade-mark or trade-name as tinf air compéti- 
tion, see note to John H. Rice & Oo. v. Redlich Mfg. Oo., 122 O. C. A. 44T.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit by the A. Leschen & Sons Rope Company against B. A. Fuller 
and others. From decree for défendants, plaintifï appeals. AfSrmed. 

James A. Carr and Lon O. Hocker, both of St. Louis, Mo. (James 
C. Jones, of St. Louis, Mo., on the brief), for appellant. 

James P. Dawson, of St. Louis, Mo., and C. F. Howell, of Center- 
ville, lowa (William E. Garvin, of St. Louis, Mo., on the brief), for 
appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This suit is a continuation of the con- 
troversy between A. Leschen & Sons Rope Company and Broderick & 

♦For other cases see same toplc & § ntjmeek In Dec. & Am. Dtgs. 1907 to ûate, & Rep'r Indexes 
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Bascom Rope Company over the asserted right of the former, whicb 
uses a red strand to mark wire rope of its manufacture, to exclude 
the latter from the use of a yellow strand to mark wire rope which it 
makes — a controversy which has received the considération of the 
courts at varions times since 1903. A. Leschen & Sons Rope Co. v. 
Broderick & Bascom Rope Co. (C. C.) 123 Fed. 149 ; Id., 134 Fed. 571, 
573, 67 C. C. A. 418, 420; Id., 201 U. S. 166, 170, 171, 26 Sup. Ct. 
425, 50 L. Ed. 710; Same v. Macomber & Whyte Rope Co. (C. C.) 
142 Fed. 289. By the décisions in the cases cited it has been deter- 
mined that the registered trade-mark of the Leschen Company, con- 
sisting of a red or other distinctively colored streak applied to or wov- 
en in a wire rope, which was usually applied by painting one strand 
of the wire rope a distinctive color, usually red, was void, because it 
was too broad, in that the Leschen Company sought thereby to monop- 
olize the use, not of one, but of ail, colors to mark its rope, and too 
indefinite, in that the color claimed was not confined to or connected 
with any symbol or design which might be the subject of a trade-mark. 
201 U. S. 170, 171, 26 Sup. Ct. 425, 50 L. Ed. 710; 134 Fed. 571, 
67 C. C. A. 418. 

The Leschen Company has been making and selling wire rope with 
one strand colored red since 1886, and the Broderick Company has 
been making and selling wire rope with one strand colored yellow since 
1900. The défendants below, the respondents hère, are partners as 
Hercules Manufacturing Company, and under that name bave been 
making and selling the Hercules stump puller and the necessary equip- 
ment, including wire rope, for its opération ever since 1900. They are 
not and hâve not been engaged in the manufacture of wire rope, but 
they purchase such rope of the manufacturers to equip their stump 
pullers, and sell the latter with their requisite equipment, and also buy 
and sell wire rope. Since the year 1908 they hâve been buying of the 
Broderick Company their yellow strand wire rope to complète the 
equipment of their stump pullers, and bave been selling the stump pul- 
lers with the necessary amounts of this wire rope as parts of their 
equipment. It was in 1906 that the Suprême Court finally affirmed 
the decree dismissing the suit of the Leschen Company against the 
Broderick Company for the alleged infringement of its registered 
trade-mark on the ground that it was void on account of its breadth 
and indefiniteness. Bowing to the décision in that case the Leschen 
Company has brought this suit against the défendants for the alleged 
infringement by their purchase and use of Broderick's yellow strand 
rope of (1) its common-law trade-mark, consisting of "a helical stripe 
or band of uniform width and distinctive color, usually red, and pro- 
duced by painting one of the strands of the rope," called "colored 
strand rope," or "colored strand cable," or "red strand rope," or "red 
strand cable" ; and (2) its registered trade-mark, "Hercules," which it 
uses on its réels and on its tags upon its wire rope — and also for unfair 
compétition. The défendants answered that the plaintiff's alleged 
trade-marks were void, that, if valid, they hâve not infringed them, 
that they had not been guilty of unfair compétition, and that the plain- 
tif? was estopped by the adjudication in its suit against the Broderick 
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Company, and by its words and acts from maintaining thîs suit. A 
large amount of évidence was gathered, a final hearing was had, the 
court below dismissed the suit, and the Leschen Company appealed. 
The plaintiff assigns eight errors. 

The first and second spécifications are that the court erred in fail- 
ing to sustain the complaint and to grant the relief prayed therein. 
They ar^ disregarded now, because they are so indefinite, and because 
those which follow specifically state the grounds of the appeal. 

[1] The third and fourth spécifications are that the court erred in 
that it failed to hold "upon the évidence that complainant's practice 
of painting red one of the strands of its wire rope created a trade- 
mark in favor of the complainant," of which the sale by défendants of 
wire rope having one strand painted yellow was an infringement, in 
view of the complainant's long-continued practice "of marketing its 
wire rope with one strand painted red under claim and notice of trade- 
Tnark therein." It is not very clear, from the pleadings, évidence, and 
brief, exactly what this strand trade-mark claimed by the plaintiff is; 
but it is reasonably certain that it is either (1) "a helical stripe or band, 
of unif orm width and distinctive color, this color being usually red, and 
produced by painting one of the strands of the rope," as alleged in 
the complaint, or (2) a red helical stripe or band, of uniform width, 
produced by painting one of the strands of the wire rope red. If it is 
the former, it cannot be sustained, because such a stripe, without 
désignation of its distinctive color, is not the subject of a trade-mark. 
If it were, one party might exclude ail others from the use of every 
color on an article, although he used but one thereon himself. A col- 
ored strand, not restricted to any color, is not a valid trade-mark. A. 
Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 134 Fed. 
571, 573, 67 C. C. A. 418, 420; Samson Cordage Works v. Puritan 
Cordage Mills, 211 Fed. 603, 604, 607, 128 C. C. A. 203. If it was the 
latter, and if that is a valid trade-mark, it is so because, and only be- 
cause, it is lirhited to a red stripe or strand, and that limitation per- 
mits the use by others of wire topes with strands of other colors, and 
the défendants do not infringe that trade-mark because they use a 
yellow strand. 

The sixth spécification is that the court ought to hâve held and de- 
creed that the word "Hercules" constituted a valid trade-mark of 
the complainants, and that the défendants had infringed it. About 
the year 1886 the Leschen Company commenced to use as its trade- 
mark the word "Hercules" upon the réels containing its wire rope and 
on tags attached to the rope, and it has continued to do so ever since. 
It registered this word as its trade-mark of its wire rope under the 
acts of Congress on September 25, 1888, and again on January 23, 
1906. From about the year 1900 to the présent time the firm name of 
the défendants has been Hercules Manufacturing Company, and they 
have used and are using that name, cast upon varions castings, whicîi 
form parts of their stump puUer and its appropriate equipment. From 
1900 to 1909 they purchased from the plaintiff the Hercules red strand 
wire rope, which it manufactured to complète the equipment of their 
stump puUers. From 1908 until the présent time they hâve purchased 
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of the Broderick Company the yellow strand wire rope, which it has 
made for the same purpose. 

The complainant's claim of infringement is that, while using this 
yellow strand rope as a part of the equipment of its stump puller since 
1908, the défendant sold and advertised for sale this wire rope and 
varions fittings of its stump pullers, such as take-ups, couplings, hooks, 
etc., marked with the word "Hercules." The record discloses the fact 
that from 1900 to 1908, while the défendants were using complainant's 
wire rope, they advertised it as the Hercules wire rope, and used cuts 
of it furnished by the complainant for advertising purposes, and that 
at the same time they advertised and sold their stump pullers as the 
Hercules stump pullers. During this time the word "Hercules" fre- 
quently appeared in the advertising matter of the défendants to de- 
scribe the red strand cable, and also to describe the stump puller. 
There is évidence in the record that in a few instances advertising 
matter was used by the défendants after 1908, while they were buying 
and selling the yellow strand cable, which tended to designate that 
cable as the Hercules cable. But, when ail the évidence on this sub- 
ject is considered, it discloses an earnest and persistent endeavor by 
the défendants to distinguish the yellow strand cable which it was us- 
ing and selling from ail others, and to sell it on jts merits, and not on 
the merits of the Hercules cable. 

Conceding that the complainant had a valid trade-mark for its wire 
rope in the word "Hercules," nevertheless that fact did not deprive the 
défendants of the right to the free use of that word to designate their 
firm and thèir stump puller, for neither the one nor the other was of 
the same class as the wire rope. Nor did the fact that the complainant 
had the exclusive right to the use of the word "Hercules" to designate 
the wire rope it made deprive the défendants of the right to buy, use, 
and sell, either with or without its stump puller, rope made by others. 
In view of the established facts that yellow strand wire rope mîght 
be lawfully used and sold, and was used and sold, by the Hercules 
Manufacturing Company as a part of the equipment of their Hercules 
stump puller, immediately after their use and sale of the Hercules wire 
rope with those stump pullers, it was natural and almost unavoida- 
ble that the name of the Hercules wire rope formerly used should 
creep, inadvertently for a time after the change, into the advertising 
of the yellow strand rope; but the évidence produced by the plaintiff 
falls far short of establishing any deleterious infringement by the de- 
fendants of the plaintiff's trade-mark "Hercules," and the sixth spéci- 
fication of error cannot be sustained. 

The fifth, seventh, and eighth spécifications are that the court erred 
in that it did not find that the défendants had been guilty of unfair 
compétition by their use of the word "Hercules," by their use of red 
color, by their use of the words "colored strand," and by their use of 
the words "Grand Prize" in connection with the wire rope. 

[2] The sale of goods by one manufacturer or vendor as those of 
another is unfair compétition, and it constitutes a fraud which a 
court of equity may lawfully prevent by injunction. The fraud is the 
basis of the suit for such relief. The deceit, or the probable deceit. 
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of the ordinary purchaser, so that he buys, or probably will buy, the 
articles of one manufacturer or vendor in the belief that they are those 
of another, is an indispensable attribute of good cause for such a suit. 
The test of the existence of this attribute is whether the simulation of 
the other manufacturer's or vendor's goods will probably deceive a 
purchaser who exercises ordinary prudence, and the burden is on the 
plaintiflf to prove the f raud by a substantial prépondérance of the évi- 
dence. Centaur Co. v. Marshall, 97 Fed. 785, 788, 38 C. C. A. 413, 
416; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 712, 32 C. C. A. 
324, 329, 330. The examination of the évidence relative to the use of 
the word "Hercules," to which référence has already been made, leaves 
no doubt that the défendants did not so use that word that it would be 
likely to deceive purchasers who used ordinary care. 

The complaint of the use of red color resta on the fact that, while 
the défendants were usirîg the red strand rope their advertising mat- 
ter contained little red color beyond the color of the red strand of the 
rope in the cuts, while after it commenced to use the yellow strand 
rope it painted its stump puUers red and used the red color freely in 
its advertising. Thèse f acts, however, are not persuasive, of f raudu- 
lent simulation, because in that advertising the défendants clearly 
showed that the rope they wpre selling was characterized by a yellow 
strand, and the contrast of the red of the stump puller and of the ad- 
vertisements and the yellow strand in the rope would serve rather to 
give notice to purchasers that it was not Leschen Company's rope than 
to induce them to buy it in the belief that it was such. 

Counsel complain of the use by the défendants of the words "color- 
ed strand." The Broderick Company, from whom défendants bought 
their yellow strand rope after 1908, has been making and selling it in 
compétition with the Leschen Company's red strand rope since 1900. 
The Leschen Company originally advertised their rope as Hercules 
rope. From 1894 until 1904 they advertised it as "Hercules red 
strand" rope. From 1904, when they were pressing their suit against 
the Broderick Company for infringement of their claimed trade-mark, 
consisting of the distinctively colored streak, until 1912, they advertis- 
ed it as "Hercules colored strand rope," and thereafter as "Hercules 
red strand rope." During the years from 1904 until 1908, while the 
défendants were buying and using the Hercules rope, they advertised 
and sold it, as did the plaintiff, as "colored strand" rope. After they 
commenced to buy and sell the yellow strand rope, instead of the red 
strand rope, they called the yellow strand rope colored strand rope 
in many of their advertisements and correspondence prior to the year 
1912. In the year 1911 they discontinued the use of thèse words "col- 
ored strand" in advertising it, describing it, and corresponding about 
it. The yellow strand rope, however, was in fact a colored strand 
rope, the courts had decided that the plaintiff could hâve no trade- 
mark in a colored strand which was not restricted to any color, the 
défendants and their vendors, the Broderick Company, while they 
were using thèse words "colored strand," persistently and clearly rep- 
resented the wire rope they were handling to be the yellow strand 
rope, both in their advertising matter and otherwise, and the évidence 
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"upon this subject fails to satisfy that the défendants' use of the words 
"colored strand," when it is considered, as it must be, in connection 
with the use of ail its advertising matter, probably induced, or would 
probably deceive the ordinary purchaser into, buying the yellow strand 
rope as the red strand rope of the plaintifï. 

It is claimed that the défendants were guilty of unfair compétition 
by reason of their use of the words "Grand Prize." In 1905 the St. 
Louis World's Fair awarded the Leschen Company a grand prize on 
"Cables and System of Power Transmission." Thereupon the Les- 
chen Company and the défendants, who were purchasing and using its 
red strand rope, advertised and sold it as "Grand Prize" wire rope. 
In some of their catalogues and advertising matter issued between 
1908 and 1912, when they were using and selling the yellow strand 
rope, the défendants represented it to be grand prize wire rope; but 
at the same time their catalogues and advertising matter clearly dis- 
closed the fact that it was not red strand rope, but was yellow strand 
Tope. Hère, again, the court is unable to find from the évidence that 
the défendants' use of thèse words ever so deceived, or would prob- 
ably deceive, an ordinary purchaser as to lead him to buy the yellow 
strand rope in the belief that if was the product of the plaintiff. More- 
over, there is no évidence in the record that the plaintiff ever received 
a grand or any other prize on its red strand wire rope, and its applica- 
tion for an injunction against the use by the défendants of the proba- 
bly mistaken désignation by the plaintiff of its wire rope as grand prize 
rope does not appeal to the conscience of a court of equity with per- 
suasive force. 

A careful examination of the entire record in this case has led to 
the conclusion that there was no error or mistake in the disposition 
of this suit, and the decree below is afîirmed. 



SEGNA V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit November 13, 1914.) 

No. 4058. 

Indians (§ 38*) — Intbodtjcing Liquob into Inman Teeritoey — Cbiminal 
Pbosecution. 

Act Marcli 1, 1895, c. 145, § S, 28 Stat 697, making It a crimlnal of- 
fense to introduce Intoxlcating liquor into Indian Territory, is still in 
force In the portion of Oklalioma which was at thie tlme of its passage 
a part of the Indian Territory, and is enforceable by prosecution in tue 
fédéral court 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 22, 64, 66; Dec. 
Dig. § 38.*] 

Cbiminal Law (§ 1156*) — Appbllatb Pkoceedings — Questions Reviewa- 
BLB — Déniai of New Teial. 

The déniai of a motion for new trial in a crimlnal case in a fédéral 
court is not a subject of review in an appellate court. 

[Ed. Note. — For other cases, see Crimiual Law, Cent Dig. §§ 3067-3071 ; 
Dec. Dig. § 1156.*] 



•For other cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the East- 
em District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against A. Segna. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

J. H. Wilkins, of McAlester, 0kl., and C. R. Hunt, of Wilburton, 
0kl., for plaintifï in error. 

D. H. Linebaugh, U. S. Atty., and Frank Lee, Asst. U. S. Atty., 
both of Muskogee, 0kl. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Segna was convicted and sentenced for in- 
troducing intoxicating liquor into Latimer coùnty, 0kl., from without 
that State. It was charged that Latimer county was a part of the 
"Indian country." The only assignments of error are: 

(1) The court erred in assuming jurisdiction to try and sentence 
défendant, since the alleged offense was charged to hâve been com- 
mitted within the incorporated city of Wilburton, 0kl., wherein the 
United States has no authority to eoforce the statute against the 
introduction of intoxicating liquors. 

(2) The court erred in overruling defendant's motion for a new 
trial, on the ground that the verdict was not supported by sufficient 
évidence. 

[1] The first assignment cannot be sustained, whether regarded 
as an objection to the jurisdiction of the trial court or, as probably 
intended, that thé indictment does not charge a public offense. In 
neither case does the assignment authorize a review of the évidence 
dt the trial. Nor does it recite that any objection to the indictment 
was made in the court below by demurrer, motion to quash, motion 
for more particular statement, motion in arrest of judgment, or other- 
wise. For aught that appears, the objection is made hère for the 
first time, and, in view of the method and time, ail defects of form 
not going to the substance of the charge are waived. Latimer county 
is in the part of the state of Oklahoma that was formerly Indian 
Territory. It is well settled that section 8 of the act of March 1, 
1895 (28 Stat. 693), is still in force so far as it prohibits the introduc- 
tion of intoxicating liquor into the former territory from without 
the state. Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. 
Ed. 1248 ; United States v. Wright, 229 U. S. 226, 33 Sup. Ct. 630, 57 
L. Ed. 1160; United States Express Co. v. Friedman, 112 C. C. A. 
219, 191 Fed. 673; Schaap v. United States, 127 C. C. A. 415, 210 
Fed. 853; Archard v. United States, 129 C. C. A. 83, 212 Fed. 146; 
Chambliss v. United States, 218 Fed. 154, 132 C. C. A. 112, decided at 
this term. The indictment, aided by the verdict and the accompanying 
inferences, charges a violation of that statute, and the offense is one of 
which the trial court had jurisdiction. 

[2] As to the second assignment of error: It is a long-established 
rule of federalpractice that the déniai of a new trial is not the sub- 
ject 6i review in an appellate court. 

The sentence is affirmed. 
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SILVA V. UNITED STATE i, 
(Circuit Court of Appeals, Blghth Circuit November 4, 1914.) 

No. 4097. 

In Error to the District Court of the United States for the Eastern Dis- 
trict of Oklahoma; Kalpli E. Campbell, Judge. 

Criminal prosecution by the United States against John Silva. Judgment. 
of con\'iction, and défendant brings error. Keversed. 

Guy L. Andrews, of South McAlester, 0kl. (Jean P. Day, of McAlester, 0kl., 
on the brief), for plaintiff In error. • 

Frank Lee, Asst. U. S. Atty., of Muskogee, 0kl. (D. ,H. Llnebaugh, U. S. 
Atty., of Muskogee, Okl., on the brlef), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District Judge. 

SMITH, Circuit Judge. The plalntifC in error was the défendant in the 
District Court. He was Indicted, arralgned, pleaded not guilty, tried, found 
guilty, and sentenced for introducing whisky into the Indian country previ- 
ously known as Indian Territory. 

The défendant was engaged in running a grocery store at Krebs, Okl., four 
miles from McAlester. A deputy United States marshal and a plain clothes 
man from McAlester, together with two other men, went to the defendant's 
house and searched it for liguors, and there found In the cellar a jug par- 
tially flUed with whisky, and about 8% dozen quart bottles flUed with the . 
same commodity, and one or two pints or half pints. The bottles were of 
various shapes, round, flat, and square, and in gênerai were in gunny sacks 
covered with newspapers. There was no évidence as to when the liquors 
were imported into the Indian Territory, but was slight évidence that one 
bottle had been imported from Ft. Smith, Ark. 

The court gave the foUowing instruction: "Now, the possession of whisky 
which the évidence shows was recently carried into this district, from with- 
out the state, not explained by any crédible évidence inconsistent with the 
conclusion that the person in possession of it carried it into this district, la 
a circumstance pointing strongly to the conclusion that the person so in pos- 
session of such liquor carried it into this district." This instruction was with- 
out support in the évidence as to the récent importation of the liquor, and, 
foUowing the case of Ed Chambliss v. United States, this day decided, 218 
Ped. 154, 132 C. C. A. 112, this case is reversed and remanded, with direc- 
tions to set aside the verdict and grant a new trial. 



SIEBEET V. DAHLBERG. 

(Circuit Court of Appeals, EIghth Circuit. November 10, 1914.) 

No. 3975. 

Bankbuptcï (§ 404*) — Application fob Dischaege — Failube to Applt — 
Subséquent Peoceedings. 

Where more than six years before petitioner had been adjudged a bank- 
rupt in a like proceeding in another jurisdiction, but failed to apply for 
and obtain a discharge within the time limited, the fact that whether the 
bankrupt had committed an act which barred his discharge, or whether- 
the debts were of such a nature as to exempt them, was not affirmatively 
determined In the prier proceeding, did not render the bankrupt's omis- 
sion équivalent to a dismissal without préjudice; it belng res judicata, 
so as to bar the bankrupt from obtaining a discharge from such debts in 
a subséquent proceeding. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent Dlg. §§ 679, 681- 
691 ; Dec. Dig. § 404.»] 

*For otber cases see same topic & S nuubbb In Dec. ts Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

In the matter of bankruptcy proceedings of Gustav Adolph Sie- 
bert. S. W. Dahiberg having filed objections to the bankrupt's dis- 
charge, a limited order discharging him from certain debts was en- 
tered, from which he appeals. Affirmed. 

Collins, Barker & Britton and A. P. Wagner, ail of St. Louis, Mo., 
for appellant. 
Abbott & Edwards, of St. Louis, Mo., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal by.Siebert, a voluntary 
bankrupt, from a limitation of the order discharging him from his 
debts. More than six years previously he had been adjudged a bank- 
rupt in a like proceeding in another jurisdiction, but failed to apply 
for and obtain a discharge withih the time limited by the Bankruptcy 
Act. In the présent case the trial court held that this failure to apply 
for and obtain a discharge operated as a decree by default that he 
was not entitled to it, and therefore as res judicata in respect of the 
debts then scheduled and provable. It accordingly qualified its order 
by excepting them. Whether the bankrupt had committed an act which 
barred his discharge or whether the debts in question were of such a 
nature as to exempt them was not affirmatively determined in the first 
proceeding. The trial court attached that conséquence solely because 
the bankrupt failed to move to a discharge. 

It is argued that the failure was équivalent to a dismissal without 
préjudice, leaving the bankrupt free to renew his effort in a subsé- 
quent proceeding. There is force in the argument, but it is foreclosed 
in this court. Kuntz v. Young, 65 C. C. A. 477, 131 Fed. 719; Rom- 
ine V. Miller, 89 C. C. A. 664, 163 Fed. 1022. The authorities gen- 
erally are the same way. See In re Kuffler, 80 C. C. A. 508, 151 Fed. 
12 ; Id. (D. C.) 144 Fed. 445 ; In re Silverman, 85 C. C. A. 224, 
157 Fed. 675; Follet v. Cosel, 103 C. C. A. 68, 179 Fed. 488, 30 L. 
R. A. (N. S.) 1164; In re Bacon, 113 C. C. A. 358, 193 Fed. 34; In 
re Weintraub (D. C.) 133 Fed. 1000; In re Elby (D. C.) 157 Fed. 
935; In re Bramlett (D. C.) 161 Fed. 588; In re Schnabel (D. C.) 
166 Fed. 383; In re Von Borries (D. C.) 168 Fed. 718; In re Pullian 
(D. C.) 171 Fed. 595 ; In re Stone (D. C.) 172 Fed. 947; In re Leven- 
stein (D. C.) 180 Fed. 957; In re Westbrook (D. C.) 186 Fed. 414. 

The order is affirmed. 
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VAN WIGINTON V. PULITZEK PUB. CO. 
(Circuit Court of Appeals, Eighth Circuit. November IT, 1914.) 

No. 4018. 

1. LlBEI, AHD SLANDEK (§ 56*)— P0ETBAIT8— PUBLICATION GOOD FAITH— PAB- 

TIAL DEFENSE DAMAGES. 

Where défendant published plaintlff's portrait as that of anotner in 
connection with an article describlng efforts of such other to save lier 
father from sufCerlng the death penalty imposed on him for n>urder, tne 
faet that the mistake was committed innocently was not a complète dé- 
fense to plaintlff's action for libel, but bore only on the measure of dam- 
ages. 

[Ed. Note.— For other cases, see Llbel and Slander, Cent. Dlg. §§ 153- 
156 ; Dec. Dlg. § 56.*] 

2. liiBEL AND Slander (§ 123*) — Poetraits — Publication — Spécial Damage. 

Where défendant Innocently published plaintlff's portrait in connection 
with an article relating to the work of another young woman to save her 
father from exécution for murder, there was an Imputation that the 
original of the plcture was the person mentloned In the text ; and as thls 
might tend to préjudice the respectable portion of society against plain- 
tlff, it couM not be said as a matter of law that she suffered no injury, 
and hence she was entltled to go to the jury on the question of dam- 
ages, without proof of spécial damage. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent Dlg. §§ 356- 
364 ; Dec. Dlg. § 123.'*] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by Myrtle Van Wiginton against the Pulitzer Publishing 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed and remanded. 

C. M. Rice, of St. Louis, Mo. (Lewis & Rice, of St. Louis, Mo., 
Watkins & Vinson, of Little Rock, Ark., and A. T. Dumm, of Jeffer- 
son City, Mo., on the brîef), for plaintiff in error. 

John F. Green, of St.Xouis, Mo. (Judson, Green & Henry, of St. 
Louis, Mo., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and POPE, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action by Myrtle Van Wigin- 
ton against the PuHtzer Pubhshing Company for libel. When the 
évidence was in, the trial court directed a verdict for the defendant- 

[1] The défendant published in its newspaper of wide circulation 
an article from a correspondent in Arkansas under thèse headlines : 

"Glrl, 14, Pleads to Save Father from Gallows. 
"Llzzie Plerce Interests Little Bock Charity Workers in Her Cause." 

The article stated with some détail that one Henry Pierce had been 
convicted and sentenced to be hanged for the murder of his wife; 
that his défense was that he discovered she -was unfaithful and that 
the shot that Wlled her was intended for her paramour; that Lizzie 
Pierce, his daughter, and stepdaughter of the murdered woman, had 

*Far other cases eee saise topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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-ome from a distance to appeal to the Governor of the state to save 
him from the death penalty by commuting his sentence to iniprison- 
ment for life. Under the descriptive heading, "Girl Working to Save 
Father from Gallows," was a picture of Myrtle Van Wiginton, the 
plaintiff, who was in no way related to the Pierces and had nothing 
to do with the crime or the effort for clemency. She was 17 years 
of âge and just out of school. 

The évidence at the trial tended strongly, if not conclusively, to 
show that the newspaper correspondent acted innocently, but in his 
effort to obtain a photograph of Lizzie Pierce was deceived by the 
photographer, who gave him one of the plaintiff instead. For that 
reason the trial court directed a verdict for défendant. If the misuse 
of plaintiff 's picture in the way indicated is actionable, the lack of 
knovvledge and of bad intent of the défendant and its correspondent 
bears upon the measure of damages, but is not a full défense. In 
Peck V. Tribune Co., 214 U. S. 185, 189, 29 Sup. Ct. 554, 555 (53 
L. Ed. 960, 16 Ann. Cas. 1075) the court said : 

"There was some suggestion that the défendant published the portrait by 
mistake, and wlthout knowledge that it was the plaintifE's portrait, or was 
not what it purported to be. But the fact, If It was one, was no excuse. If 
the publication was libelous, the défendant took the risk. As was said of 
such matters by Lord Mansfield, 'Whatever a man publishes he publishes at 
his péril.' • • * The reason is plain. A libel is harmful on Its face. If 
a man sees fit to publish manifestly hurtful statements concerning an individ- 
ual, wlthout other justification than exists for an advertisement or a pièce 
of news, the usual principles of tort wUl make him liable, if the statements 
are false, or are true only of some one else." 

[2] The real question in the case is whether the plaintiff, who of- 
fered no proof of spécial damage, was nevertheless entitled to hâve 
her case considered by the jury. When the picture of one person 
is used as that of another, whose character, conduct, or relations are 
made the subject of a publication, the imputation is that the original 
of the picture is the person mentioned in the text. In this case the 
imputation was that the plaintiff was the daughter of a convicted mur- 
derer, the circumstance.', cd whose crime and défense were as set f orth 
in the published article. Many statements in writing or print are 
actionable that would not be so in the case of spoken words. This 
distinction between libel and slander is well settled, and is due largely 
to the greater definiteness, wider circulation, and permanence of the 
former, and because the délibération which generally précèdes it gives 
more apparent verity to the false accusation and results in more gên- 
erai belief. 

In the law of libel the social standing of a person is regarded as 
of value, and damage is implied from a false and unprivileged pub- 
lication which tends to impair it, to make him contemptible or ridicu- 
lous, or to deprive him of the confidence, good will, or esteem of his 
fellow men. In determining whether the false imputation tends to 
impair the social standing of a person, or to atfect injuriously his 
opportunities of social intercourse, the customs and standards of socj- 
ety are to be regarded. In other words, society is to be taken as it 
is, with its recognized préjudices, without determining whether they 
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are well founded in reason or justice. For example, ail reasonable 
persons would agrée that grave injury might be done by falsely and 
widely publishing of a young woman of good character that she was 
the illegitimate daughter of dissolute, criminal parents, though the 
social préjudice excited against her personally could not be sustained 
in reason. 

It is not essential, however, that ail who read the publication should 
be alike affected. In Peck v. Tribune Co., supra, the libel consisted 
of an advertisement in defendant's newspaper of a brand of whisky, 
with a recommendation stated as based on personal expérience and 
use by a woman described as a nurse. Her name and also what pur- 
ported to be her portrait were given. The plaintifï, whose picture 
was used without authority, was neither a nurse nor a user o£ whisky 
or other intoxicating liquors. It was urged that there was no gênerai 
consensus of opinion that to drink whisky is wrong, or that to be a 
nurse is discreditable ; but the court said: 

"If the advertisement obvlously would hurt the plaintiff In the estimation 
of an important and respectable part of the community, llabllity is not a 
question of a majority vote." 

It was held she was entitled to hâve her case go to the jury. 

It is argued that plaintiff has no stronger case than if her father 
had been libeled — that the libel of a parent gives no cause of action 
to a child. But it may be otherwise when, as hère, she is individu- 
ally featured in the publication and the relationship is made promi- 
nent. We think it is commonly recognized that the disgrâce of a 
criminal is not infrequently visited upon members of his family, who 
hâve gained no independent position for themselves. The social 
standing of a young woman may be affected to an appréciable degree 
by the evil repute of her parents. At any rate, it cannot be said as 
matter of law that she suffers no injury. Nor is it a complète dé- 
fense that ail who were personally acquainted with plaintiff knew she 
was not the daughter of Henry Pierce. Without more, that would 
take no account of those who, as in every walk in life, know by ap^ 
pearance only. 

The judgment is reversed, and the cause remanded for a new trial 



WILLIAMS et al. v. WHITE et al. 
(Circuit Court of Appeals, Eighth Circuit. November 10, 1914.) 

No. 4138. 
Indians (§ 27*) — Indian Lands — Possession — Recovery — Power or At- 

TOKNEY. 

A power of attomey, executed by the survlving husband and sole heir 
of a fuU-blood Choctaw allottee, himself a full-blood Indian, conferring 
on the grantees the right to possession, profits, etc., of the allotment, 
whether valid or invalid, was insufficient to entitle the grantees to main- 
tain cjectment to recover possession In thelr own names. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 19, 20; Dec. 
Dig. § 27.*] 

*For other cases see eame topic & § nxjmber In Dec. & Am. Dlgs. 1907 to flate, & Reo'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Ejectment by Eli P. Williams and others against William R. White 
and others. Judgment for défendants, and plaintiffs bring error. 
Affirmed. 

Napoléon B. Maxey, of Muskogee, 0kl., for plaintiffs in error. 
J. E. Whitehead, of McAlester, 0kl., for défendants in error. 
C. C. Herndon, Asst. U. S. Atty., of Muskogee, Okl, in support of 
the judgment below. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an adtion in ejectment to recover 
possession and the rental value of lands in Oklahoma which had been 
allotted and patented to Mary Charley as a fuU-blood member of the 
Choctaw Nation of Indians. The plaintiffs Williams claim under writ- 
ten instruments, called powers of attorney, executed by David Charley, 
the surviving husband and sole heir of the allottee, deceased, and by 
them. The trial court sustained a demurrer to their pétition, and ren- 
dered judgment for the défendants. The question argued is whether 
the instruments are contrary to the restrictions upon the disposition of 
such lands contained in the acts of Congress. The government was al- 
lowed to présent a brief in opposition to the plaintiffs. 

The patents to the allottee were issued in 1905. The instruments 
in question were executed April 20, 1907. Section 15 of the Choc- 
taw Supplemental Agreement provides that lands allotted to mem- 
bers "shall not be affected or incumbered by any deed, debt, or obliga- 
tion of any character contracted prior to the time at which said land 
may be alienated under this act, nor shall said lands be sold except as 
herein provided." Section 16 provides that lands allotted to members, 
excepting homesteads, shall be aliénable, one-fourth in acreage in one 
year f rom date of patent, one-fourth in three years, and the balance in 
five years, for not less, however, than its appraised value, if before the 
expiration of the Choctaw and Chickasaw tribal governments. Act 
July 1, 1902, c. 1362, 32 Stat. 641. Section 22 of the act of April 26, 
1906 (34 Stat. 137, c. 1876), authorizes the sale and conveyance of in- 
herited allotments by adult heirs, subject to the approval of the Secre- 
tary of the Interior in case the heirs are fuU-blood Indians. David 
Charley, the heir, was an adult and a Choctaw Indian of the fuU blood. 
No approval by the Secretary of the instruments in question appears. 

Each of the instruments is in eleven sections. The first section gives 
the plaintiffs, as agents of David Charley, full, sole, and absolute power 
to do any and ail acts, at any time, that he could lawfully do with réf- 
érence to the inherited lands. By the second he assigns, transfers, and 
delivers to them ail rights to possession and improvements, and agrées 
within three years to put them in actual and absolute possession, they to 
advance him $50 on the instrument, and should he fail to furnish pos- 
session they are authorized to acquire it, and to do what in their opin- 
ion is necessary to that end. They agrée to rent, manage, and look aft- 
er the same. They are given full, sole, and absolute authority to col- 
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lect and receive ail moneys, rents, and income, and are to account to 
him for the same during his life, and to his heirs, executors, and ad- 
ministrators after his death, less expansés and 8 per cent, on collection 
for services. He agrées not to assign or transfer any part of the in- 
come. By section 3 he sells and transfers to them "an absolute interest 
in £ee simple in ail of the rents," and in ail of the improvements, and 
he agrées that "this power of attorney is coupled with an interest in ail 
of said rents and improvements." Section 4 is : 

"I hereby sell, convey, and transfer to my agents an absolute interest in 
fee simple in ail and any part of said lands that I can lawfuUy sell or 
alienate." 

By section 5 they are given "fuU, sole, and absolute power," when- 
ever he would be qualified under the law, to sell and convey the lands in 
fee simple on such terms and conditions as they see fit, for cash or on 
time, and to receive the proceeds. By section 6 the instrument is to 
continue in full force until December 31, 1939, and is not to be termi- 
nated by his prior death. Section 7 provides that the survivor or sur- 
vivors of the plaintiffs shall hâve sole and absolute power. By sec- 
tion 8 they are given full, sole, and absolute power to bring or défend, 
in their names or in his, at their option, lawsuits relating to the 
lands and improvements and the income therefrom, and to dismiss 
the same. By section 9 it is agreed that the $1 named in section 1 
and the $50 to be paid under section 2 are valuable and sufficient 
considérations to make ail the parts of the instruments binding ob- 
ligations upon him, and also upon the lands, improvements, and in- 
come. Section 10 provides that, if any one or more of the provi- 
sions of the instrument should be declared void or inoperative, the lé- 
gal force and efïect of the balance shall not be afïected. In section 11 
the instrument is made irrévocable, except upon agreement of ail the 
parties. 

It is quite apparent that the instruments contain much that is con- 
trary to the letter and spirit of the acts of Congress. Though f oUowing 
the ordinary f orm of power of attorney by a person sui juris, they at- 
tempt to put aside the government's guardianship, to take from the In- 
dian, its ward, the possession of his property, and to deprive him of ail 
voice in its disposition. They even attempt to make their power irrévo- 
cable without their consent, as though they had an interest in the es- 
tate itself . The allotment of tribal lands in severalty and the restraints 
upon aliénation and incumbrance were intended by Congress to instill 
into the Indians habits of thrift and industry and a sensé of independ- 
ence, and to protect them in the meantime from improvident con- 
tracts. To uphold the instruments as framed would clearly frustrate 
the object of the législation which should not be narrowly or shrewdly 
construed. The plaintiffs evidently intended to go the whole length, 
if the instruments were not attacked, and, if attacked, then as far as 
they could. Their validity being questioned, counsel therefore invoke 
the doctrine respecting the separability of légal from illégal provisions 
in a contract. We need not consider whether those asserting an in- 
strument of such évident scope and purport can impose upon a court 
the duty to sift out and sustain for their benefit the features that are 
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not objectionable. It is sufficient to say that, if any part of the in- 
struments is valid, it would not authorize plaintiffs to maintain in 
their own names an action like this against the défendants. So many 
devices had been adopted to defeat the intent of the acts of Congress 
respecting Indian allotments that by section 5 of the act of May 27, 
1908 (35 Stat. 312, c. 199), it was declared : 

"Tliat any attempted aliénation or incumbrance by deed, mortgage, con- 
tract to sell, power of attomey, or other Instrument or method of ineumber- 
ing real estate, made before or after the approval of this act, whlch affects 
the title of the land allotted to allottees of the Five Clvillzed Trlbes prior to 
removal of restrictions therefrom, and also any lease of such restricted land 
made in violation of law before or after the approval of this act shall be ab- 
solutely null and void." 

The case at bar does not require the application of this statute. 
The judgment is affirmed. 



BALL et al. v. SHELDON (two cases). 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

Nos. 105, 106. 

1. HUSBAND AND WlFE (§ 232*) — ACTIONS TOE InJUKIES — EVIDENCE. 

Where a married woman's action for Personal injuries and her hus- 
band's action for expenses incurred and for the loss of her services and 
companionship were tried togetber, her testimony as to the number of 
their children was material on the question of the husband's expenses 
and therefore- properly admltted. 

[Ed. Note.— For other cases, see Husband and Wife, Cent Dig. §§ 844- 
848, 981 ; Dec. Dig. § 232.*] 

2. Teial (§ 83*) — Evidence — Sufficibnct of Objections. 

In an action for personal Injuries, plaintifl's testimony that her hear- 
ing was impaired prior to the accident, but that the condition was sta- 
tionary, and not progressive, until the accident, after which it became 
very much worse, was properly admltted over the objection that it was' 
a conclusion, and that it was incompétent. Irrelevant, and immaterial 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 193-210; Dec. Dig. 
§ 83.*] 

3. Tbial (§ 89*) — Réception of Evidence — Mottons to Steike Out. 

Where testimony properly admltted over objection subsequently be- 
comes Incompétent, the proper remedy is to ask the court to direct the 
jury to disregard it, and not to move to strike It out. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 228-2.S4; Dec. Dig. 
! 89.*] 

4. Evidence (§ 574*) — Pejîsonal Injustes — Ceetaintt — Expert Evidence. 

In an action for Personal Injuries, the testimony of an expert wltness 
for plaintiff that plaintUï's increased deafness might hâve resulted from 
the accident, but that he could not say so with certainty, did not render 
incompétent testimony previously admltted as to such increased deaf- 
ness, as in New York the "reasonable certainty" rule applicable to the tes- 
timony of médical experts is eonflned to developments apprehended in 
the future, and does not apply to conditions présent at the time of the 
trial. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 2400; Dec. Dig. 
§ 574.*] 

•For ather cases see same toplo £ 5 nwmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

C. S. Petrasch, of New York City, for plaintifïs in error. 
C. H. Tuttle, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. February 17, 1913, Mabel M. Sheldon, 
while crossing Broadway at Thirty-Second street, was knocked down 
at or near the curb on the west side by a wagon coming south down 
Broadway belonging to Best & Co., the défendants. Two actions 
were begun in the District Court, one by Mr. Sheldon to recover 
damages for expenses incurred and for loss of the services and com- 
panionship of his wife and one by the wife to recover damages for 
her Personal injuries. Both cases were by agreement tried together. 
The jury rendered verdicts in favor of the plaintiffs, and thèse are 
writs of error to the judgments entered thereon. 

[1] The plaintifïs in error contend that the judgments should be 
reversed because after the court, following Pennsylvania Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141, sustained an objection to the question 
addressed to Mrs. Sheldon, "How many children hâve you had?" she 
several times thereafter in her testimony referred to the children. 
The défendants objected on the ground that the testimony was im- 
material ; but it was material in the husband's case on the item of 
his expenses, and as both cases were tried together it was properly 
admitted. 

[2] The only other exception we think necessary to consider is 
that taken to the admission of testimony that the wife's hearing was 
afïected by the accident. It is true that there was no spécifie alléga- 
tion in the complaint as to any impairment of hearing, but the testi- 
mony was not objected to on that ground. Mrs. Sheldon testifîed that 
she had suffered from an impairment of her hearing resulting from 
an attack of diphtheria many years before her marriage, but said 
that the condition was stationary, and not progressive, until the acci- 
dent, after which the deafness in her right ear became very much 
worse. The only objection taken was that this was a conclusion on 
her part, aiftl that the testimony was incompétent, irrelevant, and im- 
material. Thèse objections were rightly overruled. 

[3, 4] Subsequently Dr. Ewing, an expert witness on behalf of 
the plaintiffs, testifîed that the iticreased deafness in Mrs. Sheldon's 
right ear might hâve resulted from the accident, although he could 
not say so with certainty. Thereupon défendants' counsel moved to 
strike out ail the testimony as to impairment of hearing, on the ground 
that it was not connected with the accident, which the court denied, 
and the défendants excepted. The correct practice, when testimony 
properly admitted over objection has subsequently become incompé- 
tent, is not to move to strike it out, but to ask the court to direct the 
jury to disregard it. Marks v. King, 64 N. Y. 628 ; Holmes v. Mof- 
fatt, 120 N. Y. 159, 24 N. E. 275. However, Dr. Ewing's testimony 
that the increased deafness might hâve been due to the accident did 
not make the testimony previously admitted incompétent. The Court 
218 F.— 51 
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of Appeals of New York has several times decided that the "reasori- 
able certainty" rule applicable to the testimony of médical experts is 
confined to developments apprehended in the future, and does nol 
apply to conditions présent at the time of testifying. Cross v. City 
of Syracuse, 200 N. Y. 393, 94 N. E. 184, 21 Ann. Cas. 324. 

It was quite proper to permit Mrs. Sheldon and other witnesses to 
say what they had noticed in respect to her hearing after, as com~ 
pared with it before, the accident. The injuries were chiefly on the 
right side of her face and head, and the jury were entirely compétent 
to détermine whether there was an increase of deafness in the right 
ear after the accident, and, if so, in view of Dr. Ewing's testimony 
whether it was due to the accident. 

The judgments are affirmed. 



JUSTICE V. EMPIRE STATE STJRETY 00. 

(Circuit Court of Appeals, Third Circuit. December 4, 1914.) 

No. 1813. 

Principal and Sxibett (§ 117*)^Builder'8 Contbaot — Bond — Funds — Fah.- 

TJBE TO KETAIN— DiSCHAROE OF StTEETT. 

Where a building contractor's bond provlded that the owner should 
make speclfied payments during the progress of the work, but should re- 
tain not less than 10 per cent, of ail payments for work performed and 
materlals furnlshed until the complète performance of the contract, but 
the owner did not retaln the 10 per cent, and prior to the contractor's 
default he paid $2,000 more than the advance payments, there was a ma- 
terial altération of the contract, for which the surety was discharged. 

[Ed. Note. — For other cases, see PrtDCipal and Surety, Cent Dlg. §§ 
283-285; Dec. Dig. § 117.* 

Discharge of surety on building contract by change in obligation or 
duty of principal, see notes to United States v. Walsh, 52 C. C. A. 427; 
O'Neill V. Title Guaranty & Trust Co., 113 C. C. A. 214; United States 
Fidellty Co. v. United States, 116 C. C. A. 196.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by George L,. Justice against the Empire State êurety Com- 
pany. Judgment for défendant (209 Fed. 105), and plaintiflf brings 
error. Affirmed. 

W. W. Montgomery, Jr., and Sydhey Young, both of Philadelphia, 
Pa., for plaintiff in error. 

Hepburn, Carr & Krauss, of Philadelphia, Pa., for défendant in 
error. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
WITMER, District Judge. 

BUFFINGTON, Circuit Judge. In this case George L. Justice, a 
citizen of Pennsylvania, brought suit to recover some $5,000 from the 
Empire State Surety Company, a corporation of New York, as surety 

•Por other cases see same topic & § ndmeer In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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on a building contract bond given by one Maguire, a contracter, to the 
plaintiff. The bond stipulated: 

"That the obligée shall retain not less than ten per centum of ail payments 
for work performed and materials furnished in the performance of said 
contract, until the complète performance by sald principal of ail the terms, 
covenants, and conditions thereof on said 'principal's part to be performed."' 

The proofs showed plaintiff had, during the progress of the work, 
paid some $11,700 on his buildings as provided for without retaining 
the 10 per cent, stipulated for as above. He had also, as the work pro- 
gressed, advanced $2,000 to the contracter, which was not payable un- 
til the completion of the contract. The contracter then defaulted, and 
the plaintiff completed the building at a sum in excess of the contract 
price. On the trial the court, holding that : 

"Under the terms of thèse contracts, as I construe them, the owner has 
materially varied the terms of the contract. There has been a substantial, 
material variance of the terms of the contract; and inasmuch as he has not 
complied with the terms of the contract, I hold the surety is released from 
any obligation of the contract of suretyship" 

— instructed the jury to find for the surety company. This instruc- 
tion is hère assigned as error. In Prairie State Bank v. United States, 
164 U.S. 233, 17 Sup. Ct. 145, 41 L. Ed._ 412, it was hejd that a stipu- 
lation in a building contract for rétention of a certain part of the 
price until completion of the work "raises an equity in the surety in 
the fund to be created." It was further held "that a disregard of such 
stipulation by the voluntary act of the créditer operated to release the 
sureties." In that case the court cited Pelak v. Everett, 1 Q. B. D. 
669, that : 

"The surety is entitled not to be aflfected by anything done by the créditer, 
who has no right to conslder whether it might be to the advantage of the 
surety or not. The surety is entitled to remain in the position In which he 
was at the time the contract was entered into." 

And further: 

"That it Is a thoroughly safe and Sound principle that, when the act Is 
voluntary and deliberate, the creditor, altering the contract and rendering 
it impossible that it should be carried out in Its original form, should suflCer. 
This is Sound doctrine, which ought not to be impeached, and cannot be Im- 
peached, because it is established by authority." 

Holme V. Brunskill, 3 Q. B. D. 495, was also cited: 
" • * * That if It is not self-evldent that the altération Is unsubstan- 
tlal, or one which cannot be prejudicial to the surety, the court will not, 
in an action against the surety, go into an Inquiry as to the eflfect of the 
altération, or allow the question, whether the surety is dlscharged or not, 
to be determined by the flndlng of a jury as to the materiaUty of the altéra- 
tion, or on the question whether it is to the préjudice of the surety, but will 
hold that In such a case the surety himself must be the sole judge whether 
or not he will consent to remaln fiable, notwithstanding the altération, and 
that, if he has not so consented, he will be discharged." 

The rétention of the payments deferred until the completion of the 
undertaking, and of the 10 per cent, to be retained until the complète 
performance by the principal of ail the terms, covenants, and condi- 
tions of the contract, created a fund in the hands of the plaintiff, 
wherein the surety had an equity, of which it could net be deprived 
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without îts consent. Our own case, Fidelity Co. v. Agnew, 152 Ked. 
955, 82 C. C. A. 103, is to the same effect. 

Moreover, the advancements are so large and substantial that it may 
be accepted as self-evident that the altération by the plaintiff proved 
prejudicial to the surety, if such showing should be deemed important. 
There was, therefore, nothing to leave to the jury, and we think the 
judge below was right in giving binding instructions, and holding, as 
he did, that: 

"For the reasons stated in Prairie State Bank v. United States and Fidelity 
Co. V. Agnew, and upon ttie authorities there cited, anticipation of payments 
by the obligée is held as a matter of law to be a material variation from the 
terms of the contraet" 



CHESKO et al. v. DBLAWARE & HUDSON CO. 

(Circuit Court of Appeals, Third Circuit. December 4, 1914.) 

No. 1843. 

1. Négligence (§ 33*) — Injxjeies to Childken — Dangerous Premises. 

Where plaintiff, a boy of six, wandered f roni the Street through an open 
door and into defendant's machine shop, and was there accidentally in- 
jured, he was too young to be a trespasser. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 45-47; Dec. 
Dig. §'33.*] 

2. Négligence (§ 25*) — Injuries to Children — Dangeeotjs Pbemises — Dutï 

TO GUAKD. 

Where défendant railroad Company maintained a machine shop on a 
lot six feet back from a much-traveled Street in the dty, and the moving 
machlnery was visible from the sidewalk through a wide double door, 
which was kept open In summer, and such machinery was attractive to 
children passing the shop, défendant was under a common-law duty to 
so guard the premises that children should not approach the machinery 
and be injured. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 3.5-38; Dec 
Dig. § 25.*] 

3. Courts (§ 365*) — Fédéral Courts — Followinq State Décisions. 

Where there is no uniform and settled Une of décisions of a state coiirt 
as to the duty of the owner of a dangerous, attractive, and accessible 
workshop towards a chlld wandering into it, a fédéral court bas the 
duty of decidlng independently what the common law is. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. § 365.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by Alvin Chesko, by his father and next friend, Thomas 
Chesko, and by Thomas Chesko, in his own right, against the Dela- 
ware & Hudson Company. From a judgment for plaintiiïs, défendant 
brings error. Aifirmed. 

Welles & Torrey, of Scranton, Pa., for plaintiff in error. 
Joseph O'Brien, John P. Kelly, William J. Fitzgerald, and James F. 
Bell, ail of Scranton, Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

•For other cases see satne topic & § nxjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BUFFINGTON, Cîrcuit Judge. This suit was brought by Thomas 
Chesko, in his own right, and as the father and next friend of Alvin 
Chesko, a minor, citizens of Pennsylvania, against the Delaware & 
Hudson Company, a corporate citizen of New York. It was for dam- 
ages suffered by said minor coming in contact with the revolving cog- 
wheels of a machine in the machine shop of défendant. At the trial the 
court denied defendant's request for binding instructions. The jury 
found verdicts for the plaintifï in his own right and in right of the 
boy. Judgment being entered thereon, défendant sued out this writ. 

The question hère involved, as stated by the défendant, is : 

"Does défendant, under the facts in this case, owning and operating a 
machine shop located on a much-traveled thoroughfare, owe any duty to 
protect an infant, trespassing upon the property, by reason of the opération 
of dangerous machineryî" 

The évidence tended to show that the défendant had a machine shop 
located about six feet back from a much-traveled street in the city of 
Scranton. Its moving machinery was visible from the sidewalk through 
a wide double door. This door was kept open during warm weather, 
and there was no guard, rail, or screen to prevent the entry of chil- 
dren. The proof s showed that at différent times preceding the accident 
children were permitted to enter through this open ' door. On the day 
of the accident plaintifï's son, six years old, Alvin, entered this open 
door in company with an older lad, and while watching the men at 
work Alvin's hand was caught by an unguarded revolving cogwheel 
and injured. 

The pleadings alleged it was — 

"the duty of the défendant to maintain said machinery so that It might not 
attract to the same children who might be lawfully passing along said street ; 
to refrain from Inviting, permitting, allowlng, or sufferlng children as afore- 
sald to come at or near said machinery; to maintain said machinery in 
sueh condition that it might not injure any person who might be lawfully 
near the same, and to properly guard said machinery; and to guard the 
gâtes, doorways, and entrances to said machine shop, where said dangerous 
machinery was. In order that children of tender years, like said plaintiff, 
Alvin Chesko, could not get near, about, upon, and around said machinery." 

It will thus be seen that the légal question involved in this case is 
whether, under the situation hère disclosed, it was the duty of the de- 
fendant — 

"to guard the gâtes, doorways, and entrances to said machine shop, where 
said dangerous machinery was, in order that children of tender years 
• » * could not get near, about, upon, and around said machinery." 

In that respect the court below charged : 

"It is but to be expected that a place such as that of the défendant would 
prove Interesting and attractive to children, and, taking into coEslderatlon 
the location and exposure, I will ask you to détermine whether the défendant 
used and exercised such judgment and care under the clreumstances as a 
person of ordlnary prudence would use In warding off children and guardlng 
them against the danger that the allurement of the place might ofEer." 

The verdict settled those questions against the défendant. Was the 
court in error in refusing defendant's point that : 
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"Under ail the évidence In tWs case, the piaintiflf, Alvln Chesko, was a 
trespasser upon defendant's property, and, there being no évidence tliat 
thie défendant intentlonally or wantonly Injured him, your verdict must be 
for tbe défendant." 

[1] As the injured lad was but six years old at the time, we may say, 
as we did in Snare & Triest Co. v. Friedman, 159 Fed. 1, 8, 94 C. C. 
A. 369, 376 (40 L. R. A. [N. S.] 367) ; 

"In the case before us It Is net necessary to conslder at what âge an 
infant may be of such discrétion as to be responsible in a case like the prés- 
ent for contributory négligence, or for conduct which, In case of sufflcient 
discrétion, would make him or her a trespasser. Fannie Friedman, the 
plaintiff, at the time of the accident, was only éV2 years old, and there can 
be no question that, in the eyes of the law, by reason of her âge, she lacked 
that discrétion which would make her responsible for her conduct. She was 
legally incapable of contributory négligence, or of being a trespasser." 

[2] The boy's âge being such as precluded him being regarded as a 
trespasser, what was the duty of the défendant to him ? This, as said 
in Snare & Triest Co. v. Friedman, supra, is — 

"not a question of statute law, or of title to land, or of merely local law 
or custom, but belongs to that domain of jurisprudence * * * which pre- 
vails generally in ail states and countrles where the common law is recog- 
nized, and is so oftei) referred to In the décisions of the Suprême Court." 

In view of the common-law duty, as declared by the Suprême Court 
of the United States in Railroad Co. v. Stout, 84 U. S. (17 Wall.) 657, 
21 L. Ed. 745, and Union Pacific R. R. Co. v. McDonald, 152 U. S. 
262, 14 Sup. Ct. 619, 38 L. Ed. 434, the court below committed no er- 
ror in holding the défendant owed a duty to guard the little boy against 
the attractive dangers the place presented to his childish interest and 
curiosity. It is said, however, such view is in conflict with the déci- 
sions of the Suprême Court of Pennsylvania on that question. As 
clearly pointed out by Judge Gray, speaking for this court in Snare v. 
Friedman, supra, where the same contention was made in référence 
to the décisions on this question by the Court of Errors and Appeals of 
New Jersey: 

The court below "was not bound by the décision of the state court in 
such a case, although judicial comity might require it to bow to a Une of 
décisions so uniform and well settled, and extending through so long a 
time, as to establlsh a rule of conduct which 'it would be wrong to disturb.' " 

We are referred to the case of Thompson v. B. & O, R. R. Co., 218 
Pa. 444, 451, 67 Atl. 768, 770 (19 L. R. A. [N. S.] 1162, 120 Am. 
St. Rep. 897, 11 Ann. Cas. 894), where the Suprême Court of Penn- 
sylvania, in 1907, said: 

"The doctrine (referring to Railroad Co. v. Stout, 84 U. S. [17 Wall.] 657 
[21 L. Ed. 745]) is a sweeping innovation on the settled common-law rule 
that a landowner Is not llable for the condition of his promises to one who 
enters them vrtthout permission. We are of opinion that it Is not sound In 
prlnciple and that it cannot be sustalned." 

[3] Wîthout entering upon a discussion of the Pennsylvania déci- 
sions, and restricting ourselves to referring to the prior décisions of that 
court, ail of which will be found cited at length in the dissenting opin- 
ion in the Thompson Case, and having in view the subséquent deci- 
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sions of that court in Henderson v. Continental Ce, 219 Pa. 387, 68 
Atl. 968, 123 Am. St. Rep. 668, and Millum v. Lehigh Ry. Co., 225 Pa. 
215, 7i Atl. 1106, it is clear to us that there is no such line of décisions 
of the Suprême Court of Pennsylvania, defining the duty of one situ- 
ated as was this défendant toward a small child wandering into its 
machine shop, of so uniform, settled, and continuous a character as 
would be binding upon a fédéral trial court, or relieve it f rom the duty 
of itself independently deciding what the common law was. In that 
respect the trial judge in substance held that, when one places near a 
much-used street dangerous machinery calculated to attract children, 
he thereby subjects himself to the duty of protecting such children 
against the temptation he places before them, by suitably guarding the 
place of danger. To so hold is but to follow that maxim which is as 
old as the law itself, "Sic utere tuo ut alienum non Isedas" — so use your 
own as not to injure another. 
The judgment below is therefore affirmed. 



WELD V. McKAÏ et al. 
(Circuit Court of Appeals, Seventh Circuit November 6, 1914.) 

No. 2133. 

L Appeal and Eeeoe (§ 1009*) — Keview — Findings. 

The rule that the chancellor's findings will be presumed correct, un- 
less the record shows plain error in considering the évidence, or in apply- 
Ing the law, resultlng in manifest Injustice, is applicable, though the per- 
tinent issue of fact has been determined solely on the testimony of a 
single interested wltness. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
3978 ; Dec. Dlg. § 1009.*] 

2. Bankbuptct (§ 175*) — Peopebty of Bankbupt — Tbansfbb to Wifk — Pbbf- 

EBENCES. 

Except as prohibited by Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 
(Comp. St. 1913, § 9585 et seq.), a husband may prefer bis wife as a créd- 
iter, in the absence of aetual or constructive fraud, to which she is a 
party; and, whlle such transactions are subject to the keenest scrutlny, 
they are not ipso facto illégal. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. %% 247, 248 ; Dec. 
Dig. § 175.*] 

3. Bankeuptcy (§ 182*) — Tbansfeb by Husband to Wife — Fbaud — Peesump- 

TION. 

The presumption arislng against the good faith of a conveyance made 
by a failing iiusband to hls wife is merely a presumption of fact, there 
being no presumption of law against the validity of such transfer, which 
will stand if the, bona flde character of the transfer Is shown by clear and 
convincing proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 255-258; 
Dec. Dig. i 182.*] 

4. Bankbuptct (§ 303*) — Conveyance by Husband to Wife — Bona Fides — 

Proof. 

The bona fide character of a conveyance by a failing husband to his 
wife may be established by the uncorroborated testimony of the husband 
or wife. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

*Far other cases see same topic & S numbeb in Dec. St Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Bankbuptct (§ 181*) — Transfeb by Husband to Wifk — Chabacteb of In- 
strument — Deed as Mobtgage. 

A flnding that a transfer by a falling husband to hls wife to secure hls 
Indebtedness to her, though absolute in form, was in fact a mortgage, did 
Dot establish that it was fraudulent and illégal as against creditors, 
where she did not attempt to hold the property or Its value, irrespective 
of the amount of her husband's debt justly due to her. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260, 
27i, 273, 274 ; Dec. Dig. § 181.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Creditor's bill by William We!d, administrator with the will an- 
nexed of the estate of Théodore B. Casey, deceased, against James R. 
McKay, individually and as trustée under the will of Elizabeth M. 
McKay, deceased, James M. McKay, individually and as trustée under 
the will of Elizabeth M. McKay, deceased, and others. Decree for 
défendants and complainant appeals. Affirmed. 

William D. EUiott, of Rochester, N. Y., and William E. Lamb, of 
Chicago, 111., for appellant. 

Nathan G. Moore of Chicago, 111., for appellees. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and CAR- 
PENTER, District Judge. 

PER CURIAM. Appellant filed a creditor's bill, based upon a 
judgment for $62,500, to recover certain lands from the estate of the 
wife of one of the judgment debtors. The decree denied the prayer of 
the bill. The chancellor found the material facts as foUows: 

That on June 17, 1903, said James R. McKay owned lots 12, 13, and 14, and 
the north one-half of lot 16, in block 51, in Elston's addition to Chicago, situ- 
ated on Goose Island, Chicago, and on that date conveyed said property, the 
only considération therefor being the indebtedness mentioned below, to his 
wife, Elizabeth M. McKay, by mesne conveyance through Frederick T. Hoyt, 
subject to a mortgage of $7,500. 

That prior to the time of said conveyance said Elizabeth M. McKay had 
loaned money to her husband, James R. McKay, on several occasions, as 
follows: On February 21, 1895, she mortgaged certain property owned by her 
at 27 East Ohlo street, Chicago, and occupled by herself and her husband as 
a homestead, for the sum of $10,000, and turned the money over to her 
husband; on January 24, 1902, she paid ofif $2,500 of the principal of said 
mortgage; and on February 1, 1902, she paid oft $2,500 of the principal of 
a $10,000 mortgage indebtedness of her husband's, secured by a mortgage on 
his aforesaid Goose Island property. Out of said transaction an indebtedness 
arose from said James R. McKay to his wife, which on June 17, 1003, was 
a valid and subsisting indebtedness for the principal sum of $12,500, with 
interest as hereinafter provlded, which It was understood between them, at 
the time of said transactions, was to be paid out of the proceeds of said prop 
erty. 

That said James R. McKay made said conveyance in vlew of his liability 
on said Chapin Brokerage Company contract, and becanse of it, and said 
conveyance left said James R. McKay Insolvent and unable to pay the whole, 
or any substantial part, of his indebtedness to said Théodore B. Casey. 

That said conveyance was not made or accepted as a présent satisfaction 
of the aforesaid indebtedness, and after the conveyance of said property 
said James R. McKay kept up ail interest payments on the $7,500 mortgage 

•For othsr cases see eame topic & § numbïïb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on sald property, and also on the $7,500 mortgage on his wife's Obio street 
property, until the death of his wlfe in May, 1905, but ail taxes on said 
premises after said conveyance were paid by said grantee. 

That said conveyance was made to protect and seeure his wife for the 
aforesaid Indebtedness, with the intention that as soon as said property was 
sold the proceeds should be applied in satisfaction of said indebtedness. That 
said conveyance was a lawful préférence given to Mrs. McKay as a légal 
credltor of her husband, and was not illégal, fraudulent, or void as to the 
complainant, as alleged In the blll of complaint; but complainant is entitled 
to the surplus proceeds of said property, if any, over and above the amount 
required to reimburse the estate of Mrs. McKay the principal of said ad- 
vances by her, the charge created by her on her own property for his beneflt, 
as herein stated, ail subséquent carrying charges, with interest thereon, and 
interest on such advances and 'payments, the amount thereof to be deter- 
mined upon an accounting as hereinafter provided. 

[1] The facts found by the chancellor wîll be presumed correct, 
unless the record shows an egregioiis blunder in the considération of 
the evidenee, or an error in the application of the law, resulting în 
manifest injustice. Beamer v. Werner, 159 Fed. 99, 86 C. C. A. 289; 
Harper v. Taylor, 193 Fed. 944, 113 C. C. A. 572. 

The pertinent issue of fact was determined solely upon the testi- 
mony of James R. McKay, and counsel urges that the foregoing rule 
applies only where there is a conflict in the évidence. This is not so. 
The evidentiary facts may ail be made known from the mouth of a 
single witness, and yet the ultimate fact as determined by the chancel- 
lor is just as persuasive as if the evidentiary facts had come from 
many witnesses. 

[2] It is also urged that (conceding this court will not disturb the 
findings of fact of the trial court) a question of law is involved ; that 
under the law of Illinois there is a presumptiôn of law against the 
validity of conveyances from husband to wife, where the husband is 
in failing circumstances. Hère, too, counsel are in error. It is law- 
ful, in Illinois and elsewhere (save as prohibited by the Bankruptcy 
Law), for a failing debtor to prefer one or more of his creditors to 
the exclusion of the others. It is also lawful for a husband to prefer 
his wife as a creditor, in the absence of fraud, actual or constructive, 
to which she is a party. Such transactions, it is true are subject to 
the keenest scrutiny ; but they are not ipso facto illégal. 

[3] There is, perhaps, a presumptiôn against the bona fides of a 
conveyance made by a failing husband to his wife ; but it is merély a 
presumptiôn of fact, negativing the idea of a valid considération, a:nd 
the burden is upon the wife to support her right by clear and con- 
vincing proof. But, that done, the transaction is purged of ail cor- 
ruption. There is no presumptiôn of law against the validity of such 
a transfer which will stand against established facts to the contrary. 

[4] Moreover, the facts may be shown by the uncorroborated tes- 
timony of the husband or wife. Otherwise, in such cases they would 
be incompétent witnesses. There is no statute or principle of law 
which prevents them from testifying. 

At the trial évidence was offered tending to prove a valid considér- 
ation for the transfer which was attacked, and nothing to the contrary. 

[5] The finding that the transfer, though absolute in form, was a 
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mortgage, does not stamp it as f raudulent and illégal as against credi- 
tors. Such is never the case, save possibly where the grantee, with 
knowledge of that fact, attempts to hold the property to its full value, 
irrespective of the amount of the debt justly due. 

Only questions of fact are presented by the assignment of errors in 
this case, and no error appearing in the application of the law, and 
no serious mistake appearing to hâve been made in the considération 
of the évidence, the finding of the chancelier will not be disturbed. 

The decree must be affirmed, with costs against the appellant; and 
it is so ordered. 



WOODWARD et al. v. THISSELL et al. 

(Circuit Court of Appeals, Slsth Circuit. December 16, 1914.) 

No. 2504. 

1. Debds (§ 129*) — Construction — Estâtes Ceeated — Life Estâtes. 

Under Ky. St. § 2342, providlng that unless a différent purpose appears 
by express words or necessary inference, every estate in land created by 
deed or will without words of inheri tance shall be deemed a fee simple 
or such other estate as the grantor or testator has power to dispose of, a 
deed from an unmarried woman to her unmarried brother, containing no 
words of inheritance and no habendum clause, and containing a récital 
that in considération of the reduced priée paid the brother wlshed the 
land to revert to his sister at hls death, when construed in the light of 
the attending circumstances and the relation of the parties, passed only 
a life estate, as this was apparently the intention of the parties, and whUe 
the deed was not signed by the brother, he by accepting it became bound 
by its provisions. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 351, 360-365, 416- 
430, 434, 435; Dec. Dig. § 129.*] 

2. Deeds (§ 90*) — Construction — Rules op Construction. 

In Kentucky the controlling rule in construing a deed Is that the latent 
is to be ultimately determlned upon a considération of the whole deed and 
with the endeavor to give every part of it meaning and effect, and while 
the rules that a conveyance in fee is not to be overthrown by a subsé- 
quent proviso, and that a deed is to be construed strongly against the 
grantor are recognized, they are merely aids to the application of the con- 
trolling rule mentloned. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 234-237, 247, 248 ; 
Dec. Dig. § 90.*] 

3. Deeds (§ 90*) — Construction — Bules of Construction. 

Where a deed was apparently inartificially drawn, it was entitled to a 
libéral construction in determining the intent of the parties. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 234-237, 247, 248 ; 
Dec. Dig. § 90.*] 

In Error to the District Court ,of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Action by Virginia C. Thissell and husband against Dorothy W. 
Crutchfield Woodward and others. Judgment for plaintifïs, and de- 
fendants bring error. Affirmed. 

•For other cases see aame toplc 6 § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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George Du Relie, of Louisville, Ky., for plaintiffs in errer. 
James Quarles, of Louisville, Ky., for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. [1] The défendant in error, Virginia 
Thissell, before her marriage conveyed to her brother, J. S. Crutch- 
field, also then unmarried, a tract of land in Kentucky for a stated 
considération of $1,210. The granting clause of the deed is in thèse 
words : "And by thèse présents do grant, bargain, sell and convey to 
the party of the second part the following tract or parcel of land 
lying and situated," etc. The deed contained no words of inheritance 
and no habendum clause. Following the description of the premises 
and preceding the attestation was this clause : "In considération of the 
reduced price paid for this land, J. S. Crutchfield wishes it to revert 
to his sister at his death." The sister referred to was the grantor. 
Ûpon the grantee's death, the grantor and her husband brought this 
action against the grantee's widow and children to recover the land 
described in the deed, upon the theory that it conveyed an estate for 
the life of the grantee only, with remainder to the grantor. The only 
question presented is whether the deed conveyed a fee or merely a life 
estate. The trial court held that a life estate only was conveyed, and 
rendered judgment for plaintiffs accordingly; hence this writ of error. 

There can be no doubt that at common law, the deed would hâve 
passed a life estate only, from the lack of words of inheritance, to 
say nothing of the spécifie clause quoted; but section 2342 of the 
Kentucky Statutes provides that : • 

"Unless a différent purpose appears by express words or necessary Infer- 
ence, every estate in land created by deed or will, wlthout words of in- 
heritance, shall be deemed a fee simple or such other estate as the grantor 
or testator had power to dispose of." 

The controlling question thus is whether a purpose to create an estate 
other than a fee appears "by express words or necessary inference." 

[2] Among the rules of construction recognized by the courts of 
Kentucky are that a conveyance in fee is not overthrown by a subsé- 
quent proviso,^ and that a deed is to be construed strongly against the 
grantor. Kentucky D. M. & D. Co. v. Kentucky T. D. Co., 141 Ky. 97, 
99, 132 S. W. 397, Ann. Cas. 1912C, 417. But thèse rules are merely 
aids to the application of the controlling rule that the intent is to be 
ultimately determined upon a considération of the whole deed and with 
the endeavor to give every part of it meaning and effect.'' 

"When the intention can be arrived at, a rule of construction . that 

i See EatlifEe v. Marrs, 87 Ky. 26, 7 S. W. 395, 8 S. W. 876, 10 Ky. Law 
Rep. 134 ; Humphrey v. Potter, 70 S. W. 1062, 24 Ky. Law Rep. 1264 ; Barth 
V. Barth, 38 S. m 511, 18 Ky. Law Rep. 840 ; Cox v. Anderson, 69 S. W. 953, 
24 Ky. Law Eep. 721 ; Ray v. Speers, 65 S. W. 867, 23 Ky. Law Rep. 1338. 

2 Atkins v. Baker, 112 Ky. 877, 882, 66 S. W. 1023, 23 Ky. Law Rep. 2224 ; 
Dinger v. Lucken, 143 Ky. 850, 852, 137 S. W. 776; WUson v. Moore, 146 
Ky. 679, 681, 143 S. W. 431 ; Harkness v. Meade, 148 Ky. 565, 147 S. W. 10 ; 
Bain V. Tye, 160 Ky. 408. 411, 169 S. W. 843. 
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will defeat it should not be applied." Todd's Guardian v. Todd's Ad- 
ministrator, 155 Ky. 209, 212, 159 S. W. 702,. 703. The deed before 
us contains no words of inheritance and no express language creating 
a fee; this fact distinguishes it from several of the cases relied upon 
by défendant, including Ratcliiï v. Marrs, Humphrey v. Potter, and 
Ray V. Speers. The instant case is also readily distinguishable from 
Cox V. Anderson and Barth v. Barth. The important features pre- 
sented hère are : First, that the grantor and grantee were brother and 
sister; second, the grantee was unmarried; third, the parties agreed 
in the instrument that the conveyance was for less than the value of 
the land; fourth, the lack of express words of inheritance or of créa- 
tion of a fee, and of a habendum clause; fifth, the deed expressly 
States the grantee's wish that it should, at his death, revert to the 
grantor. 

We think the necessary inference from ail thèse considérations (for 
the deed must be construed "in the light of attending circumstances 
and the relation of the parties to the contract")' is that both parties 
intended that merely a life estate should pass. Dinger v. Lucken, 
supra, and Harkness v. Meade, supra, are generally in point. True, 
the deed containing the clause relating to reversion is not signed by 
the grantee; but, by accepting the deed, he was as much bound as if 
he had signed it. It is also true that the deed states merely that the 
grantee "wishes it" to revert to his sister at his death; but the lan- 
guage used is, in our opinion, practically expressive of an intent that 
such should be the effect of the conveyance, and is substantially as 
persuasive of such intent as were the words employed in Atkins v. 
Baker, 112 Ky. 877,* 66 S. W. 1023, under which, in spite of the fact 
that the deed contained the clause "to hâve and to hold unto said Lucy 
Atkins, forever, with covenant of gênerai warranty" it was held that 
the grantee took a life estate only with remainder in fee to her hus- 
band. 

[3] The deed hère in question was apparently inartificially drawn, 
and so is entitled to a Hberal construction in determining the question 
of intent (Bain v. Tye, supra), although, in our opinion, we hâve ap- 
plied no unusual liberality of construction in reaching the conclusion 
arrived at. 

The judgment of the District Court is affirmed, with costs. 

3 American Nat'l Bk. v. Madison, 144 Ky. 152, 155, 137 S. W. 1076, 1077 
(38 L. R. A. [N. S.] 597). 

* The language referred to in the deed in Atkins v. Baker is: "This con- 
veyance, at the request of said Lucy Atkins, is made to her for and during 
her life, and at her dea th to go to her husband," etc. 
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In re CHOTINER. 

FREDERICK v. WASHINGTON REAL ESTATE CO. 

(Circuit Court of Appeals, Thlrd Circuit December 17, 1914.) 

No. 1901. 

1. Bankhuptct (§ 443*) — Administration — InterlocutoBt Oedebs — Review. 

Bankr. Act July 1, 1S98, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1913, § 
9608), providing for the review of orders in bankruptcy proceedlngs, does 
not require the Circuit Court of Appeals to révise every Interlocutory or- 
der tliat may affect the course of a bankruptcy proeeedlng, regardless of 
its nature or scope, nor does it require the court to answer questions not 
arising in a proper appellate proeeedlng, but only requires a review ol 
such orders or decrees as hâve a certain degree of deflniteness and finality. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. § 443.*] 

2. Bankeuptct (§ 443*) — Review — Inteblocutoey Okdees — Refusal to Con- 

FiEM Sale. 

An order of the District Judge sitting in bankruptcy, reversing a ref- 
eree's order conflrming a sale of the bankrupt's property, thus leaving the 
same still in the hands of the trustée, is not reviewable by the Circuit 
Court of Appeals on a pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. § 443.* 

Appeal and review m bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

Pétition to Review Order of the District Court of the United States 
ior the Western District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of bankruptcy proceedings of one Chotiner. Pétition 
by Elliott Frederick, trustée in bankruptcy, to review order (216 Fed. 
916) reversing an order of the référée confirming a sale of the bank- 
rupt's property to the Washington Real Estate Company. Dismissed. 

Lowrie C. Barton, of Pittsburgh, Pa., for petitioner. 
Charles H. Sachs, of Pittsburgh, Pa., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1 ] The opinion of the District 
Judge in this case is reported in 216 Fed. at page 916. We recognize 
the desirability of deciding the conflict of opinion in this circuit on the 
point in dispute (Re Codori [D. C] 207 Fed. 784), and we regret that 
this record présents no reviewable question. Section 24b does not 
require us to revise every interlocutory order that may affect the course 
of a bankruptcy proeeedlng, whatever the nature or scope of the order 
may be ; and we need hardly add that it is not part of our duty to an- 
swer questions, unless they arise in a proper appellate proeeedlng. Un- 
der section 24b we can only be asked to review such orders or decrees 
when they hâve a certain degree of definiteness and finality. More- 
over, there must always be numerous minor matters of administration 
in which the District Court should be allowed to exercise a sound dis- 
crétion that will ordinarily not be disturbed. 

*Fcr other cases see same toQle & i xumbbb m Dec. & Am, BigB. 1907 to date, & Rep'r Indexes 
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[2] In the case before us the court has taken no positive, affirma- 
tive, step in the cause, and has done nothing to affect definitely the 
rights of the petitioner. The record discloses merely an order by the 
District Judge reversing an order of the référée that confîrmed a sale 
of the bankrupt's prôperty, thus leaving the property still in the hands 
of the trustée. Collier (9th Ed.) 530; Black, § 52; Sturgiss v. Corbin 
(C. C. A., 4th Cire.) 141 Fed. 1, 72 C C. A. 179. 

In our opinion we are not called upon to revise such an order; and, 
as we do not revise reasons, unless they are connected with a review- 
able order, the pétition must be dismissed, at the costs of the petitioner. 

It is so ordered. 



PEPPER V. SPRINGFIELD INSTITUTION FOR SAVINGS et al. 

SPRINGFIELD INSTITUTION FOR SAVINGS et al. v. PEPPER, 

(Circuit Court of Appeals, First Circuit. January 7, 1915.) 

Nos. lOSO, 1081. 

1. Banks and Banking (§ 248*) — ^National Banks — Insolvenct — Assess- 

MENX ON STOCKHOLDEES. 

Where an assessment of iOO per cent, had been levied on the stock- 
holders of a national bank, a subséquent assessment of 49 per cent could 
not be sustalned while the original assessment continued in force. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 913- 
915, 919-931 ; Dec. Dig. § 248.*] 

2. Banks and Bankino (§ 250*) — National Banks — Insolvency — Assess- 

ment ON Stock — Revocation. 

The Comptroller of the Ourrency having found a national bank In- 
feolvent and made an assessment of 100 per cent, on Its stock, such assess- 
ment was not vacated or annuUed by a letter written by the Comptroljer 
to the directors, approvlng a contemplated sale of bonds held by the bank, 
and stating that, if such sale was made, he did not hesitate to say that 
there would be no necessity for an assessment on stockholders, unless an 
unlooked-for shrinkage in the value of the assets should occur, whieh was 
highly Improbable. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 932- 
939 ; Dec. Dig. § 250.*] 

Appeals f roin the District Court of the United States for the District 
of Massachusetts ; George H. Bingham, Judge. 

Suit by EUis S. Pepper, as receiver, etc., against the Springfield In- 
stitution for Savings and others. From a judgment in favor of de- 
fendants, plaintif! appeals, and the Springfield Institution for Savings 
and others prosecute a cross-appeal against the receiver. Affirmed. 

Charles G. Gardner, of Springfield, Mass. (Gardner & Gardner, of 
Springfield, Mass., on the brief), for plaintiff. 

Boyd B. Jones, of Boston, Mass. (William H. Brooks, of Springfield, 
Mass., on the brief), for défendants Springfield Institution for Savings 
and others. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

•For other cases see aame toplo & § numbbe In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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PUTNAM, Circuit Judge. The propositions submitted to the court 
at the trial of this case suggested the necessity of determining whether 
we could be required to make offsets or rebates, involving any such 
troublesome questions as grew out of the failure of the Pacific Nation- 
al Bank, some of which appeared in Delano v. Butler, Receiver, 118 U. 
S. 634, 7 Sup. Ct. 39, 30 L. Ed. 260. An examination of this record, 
however, shows that the case was disposed of by the District Court 
on a very simple proposition, which enables us to affirm the results 
reached in that court without concerning ourselves at présent about 
what may hereafter follow. 

[1] It seems there were two assessments on the stockholders of a 
f ailed national bank, the first one being for the f ull amount of the par 
of its stock, and the second one being for 49 per cent, of the same par. 
There was an incomplète attempt to annul the first assessment of the 
par of the stock, and the présent proceedings were instituted on the 
second assessment of 49 per cent. As we hâve said, there was an at- 
attempt to annul the first assessment and hold the second assessment 
valid; the court conceding that both assessments, which amounted to 
149 per cent., could not stand together, citing in support of that prop- 
osition Studebaker v. Perry, 184 U. S. 258, 22 Sup. Ct. 463, 46 L. Ed. 
528. It is not apparent that Studebaker v. Perry ruled this particular 
point ; but we hâve no occasion to cite authorities in référence to it, 
because it is too plain a proposition that assessments of $149 a share 
would not be valid undér the statute to require any citation of author- 
ities in référence thereto. 

The attempt to invalidate the first assessment was put on the foUow- 
ing grounds by the court below. Our références to what was thus said 
do not require us to go into dates, or any détails except those which 
we give, as f ollows : 

[2] After the assessment of $100 per share was laid, an arrange- 
ment was entered into by which the creditors of the bank, and per- 
haps some others, arranged to take up a mass of bonds held by the 
insolvent bank, issued by the American Writing Paper Company, on 
terms which it was thought would make the insolvent bank solvent. 
Thereupon the Comptroller of the Currency sent to the directors of the 
insolvent bank a letter, of which the f ollowing is a copy : 

"The Board of Directors, Pynchon National Bank, Sprlngfleld, Mass. 

"Gentlemen: In view of the effort now being made by the directors and 
stockholders of the Pynchon National Bank of Sprlngfleld, Mass. (Insolvent), 
to dispose of to the stockholders a large number of the flrst mortgage bonds 
of the American Wrltlng Paper Company, I wlsh to say to your board that 
this wlU effect a settlement of the affalrs of this bank that wlU be emlnently 
satlsfactory to ail Interests, and one which I am very hopeful will be accom- 
plished. 

"I am just in receipt of the report of the spécial examination of thln 
trust, made by an officiai of this department, sent to Springfleld for that pur- 
pose, and I am qulte satlsfled if this sale of bonds is effected the recelven 
will be able to pay out to the creditors one hundred (100) cents on the dollar, 
and that wlthln a very few months. 

"I wish further to say that after this examination it Is very platn that 
there will be no escape f rom an assessment of 100 per cent against the stock- 
holders, if the receiver had to put the Writing Paper bonds on the market 
at 65 or thereabouts. 
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"The recelver and the spécial examiner report most confldently that If 
thèse bonds are taken at nlnety-five (95), the trust will pay ont in full, and 
I do not hesitate to say there will be no assessment necessary against the 
stockholders, unless sonie unlooked-for shrinkage in value of assets should 
happen, which, of course, is highly improbable. 

"I trust that you, gentlemen, will use every possible effort to effect this 
ruust satlsfactory settlement of thèse matters. 

"RespectfuUy, Wm. B. Ridgely, Comptroller." 

This letter was written by the Comptroller in good faith, and with 
the expectation that it would be shown, and it was shown, to the 
shareholders, including the savings banks, parties to thèse proceed- 
ings. Those banks made certain payments to the receiver, which were 
not directly by way of purchasing any portion of the bonds of the 
American Writing Paper Company aforesaid, but were intended to 
make up certain deficiencies which came fromdisposing of some of 
those bonds to other parties, so as to leave the receiver in the same 
condition in which he would hâve been if the savings banks, parties to 
thèse proceedings, had taken thèse bonds on the same terms that other 
stockholders took them. Thèse détails we need not go into further, 
because the case as we leave it does not rest there. Thereupon, how- 
ever, the enforcement of the first assessment of $100 on each share 
was suspended ; but subsequently, for reasons which were not explained 
to us, it was thought necessary to make this other assessment of $49 per 
share, which other assessment forms the basis of the présent litiga- 
tion, the primary question as to which is whether or not this assessment 
can be enforced. 

So far as we can discover, the action of the Comptroller about not 
enforcing the first assessment was in pursuance of the letter which we 
hâve çopied into this opinion. Neither that letter, nor anything which 
f ollowed it, in terms annuUed the first assessment ; and ail that can be 
said about it further is that no attempt was made to enforce it. The 
agreed stateraent which makes a part of the record states as f oUows : 

"Said letter of the Comptroller of the Currency addressed to the board of 
directors related to an effort then being made by the dlrectors, stockholders, 
and the receiver to procure the purchase from the receiver of said American 
Writing Paper Company bonds at the prlce at which they had been bought 
by the bank. Said directors and the recelver were then of the opinion that 
If said purchase upon said terms could be eflected it would provide sufficient 
funds to enable the receiver of said bank to pay its debts in full, thereby 
obviating the necessity for the paynlent of said assessment or the enforce- 
ment o£ any Personal liability whatsoever on the part of the stockholders." 

We find nothing further in the record, or in the opinion of the Dis- 
trict Court, which shows any definite action in référence to the first 
assessment. Neither the record nor the opinion of the District Court 
a.ssumes to discuss the question whether or not the assessment of $100 
per share, laid by the Comptroller, could be annulled, or in any way 
dîsposed of, in this informai manner. The history of the statutes of 
the United States on this topic, and their nature, are well shown by 
Kennedy v. Gibson, 8 Wall. 498, 505, 19 L. Ed. 476; Bushnell v. Le- 
land, 164 U. S. 684, 17 Sup. Ct. 209, 41 L. Ed. 598, and Studebaker 
V. Perry, ubi supra, at various points through the opinion. Thèse ci- 
tations show that the duty of the Comptroller in this connection was a 
quasi judicial one, with the resuit that any findings, though ex parte. 
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were absolutely binding on the shareholders, and were of a cbaracter 
whicli involved an accounting and a solemn record on the part of the 
Comptroller's department. It is not crédible that the solemn findings 
of the ComptroUer of such a character should be nullified and wiped 
ont by a mère letter such as we hâve quoted, f ollowed by the mère inac- 
tion of the kind we hâve described. However this may be, there is no 
thorough discussion in the record, or in the opinion of the District 
Court, which enables us to ascertain that the first assessment of the 
par of the stock was ever annulled. The correspondence merely shows 
an intention not to enforce it. On this account, we agrée without hés- 
itation that the decree of the District Court dismissing the receiver's 
bill for the enforcement of the assessment of 49 per cent, was correct ; 
and, as the fate of the cross-bill hère necessarily follows the fate of 
the original bill, the dismissal of the cross-bill was also correct. 

The decree of the District Court refused any costs on the cross-bill, 
and the relations of the parties, on the whole, relieve us from the ne- 
cessity of determining any right to costs on thèse appeals. Therefore 
the judgment will be as follows, in each appeal : 

The decree of the District Court is affirmed, without costs. 



LUNG y. UNITED STATES. 

(Circuit Court of Appeala, Nlnth Circuit. January 4, 1915.) 

No. 2312. 

1. Cbiminal Law (§ 510*) — Testimony of Accomplices — Necessitt of Coe- 

boboeation. 

In the fédéral courts tlie testimony of a confessed accomplice need not 
be corroborated to support a conviction, though such testimony should be 
received wlth suspicion and with the greatest care and caution, and not 
taken as that of an ordinary wltness of good character, generally and 
prima facie supposed to be true. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dig. §§ 1124-1126 ; 
Dec. Dig. § 510.*] 

2. CouBTS (§ 337*) — United States Coubts — State Laws as Eules of Dé- 

cision. 

The fédéral courts in crlmlnal cases are not govemed by state statntes. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 908; Dec. Dig. § 
33T.* 

State laws as rules of décision in fédéral courts, see notes to Wllson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 O. C. A. 553.] 

3. Criminal Law (§ 511*) — Testimony of Accomplices — Necessitt of Coe- 

eobokation. 

On a trial for conspiring to bring certain Chinamen into the United 
States contrary to law, évidence held to corroborate the testimony of ac- 
complices sufficient to support a conviction, assuming that corroboration 
was essential. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1128-1137 : 
Dec. Dig. § 511.*] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Frank R. Rudkin, 
Judge^ 

•For other capes see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 F.— 52 
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C. W. Lung was convicted of an offense, and he brings error. Af- 
firnied. 

McKeeby & Redd, of Los Angeles, Cal., for plaintifï in error. 
Albert Schoonover, U. S. Atty., of San Diego, Cal., and Duke Stone, 
Asst. U. S. Atty., of Los Angeles, Cal. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

ROSS, Circuit Judge. We hâve examined the record in this case 
with care, and are of opinion that the assignments of error are with- 
out merit. The plaintifï in error was charged by indictment, together 
with Manuel Mendoza, Martin Mendoza, L. W. Noël, Me Hong, Joa- 
quin Nand, and Arthur Daly, with having unlawfuUy conspired to- 
gether te bring into the United States from Mexico certain Chinamen, 
contrary to the provisions of the statutes of the United States in that 
behalf enacted. Upon his trial for that alleged offense he was convict- 
ed by the jury and sentenced by the court below. On the trial the 
guilt of Manuel Mendoza and of Noël was conceded, and they were 
the principal witnesses against the plaintiff in error — in their testimony 
going into the détails of the unlawf ul transactions and directly Connect- 
ing the plaintiff in error, Lung, therewith, for whom, according to 
their testimony, the prohibited Chinese were smuggled into the country 
by them. The main point on behalf of the plaintiff in error is that, 
as those witnesses were co-conspirators, the plaintifï in error could 
not be legally convicted without corroborating évidence, and that there 
was no such évidence. 

[1,2] In the first place it may be said thàt, while many of the states 
hâve statutes to the effect that no one can be legally convicted of a con- 
spiracy on the testimony of a co-conspirator without independent cor- 
roborating évidence, there is no such statute of the United States. 
That the fédéral courts, in criminal cases, are not governed by state 
statutes, is well settled. The testimony of a confessed accomplice, as 
said by the Suprême Court in Crawford v. United States, 212 U. S. 
183, 204, 29 Sup. Ct. 260, 268 (53 L. Ed. 465, 15 Ann. Cas. 392) how- 
ever, is — 

"not to "be takeu as that of an ordinary witness, of good cliaracter, In a 
case whose testimony is generally and prima facie supposed to be correct 
On the contrary, the évidence of such a witness ought to be received with 
suspicion, and with the very greatest care and caution, and ought not to be 
passed upon by the jury under the same rules governing other and apparently 
crédible witnesses." 

The instructions of the court below to the jury in the présent case 
not being contained in the record, and there being no complaint in re- 
gard to them, the presumption is that the jury was so instructed. 

[3] Nor is the contention on behalf of the plaintiff in error that 
there was no corroboration of the testimony of the co-conspirators 
well founded. The Chinese in question were, according to the testi- 
mony of Mendoza and Noël, brought into the United States by them 
by means of automobile from places in Mexico near Tia Juana, situate 
a little south of San Diego, Cal. — three trips being made by the smug- 
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glers, the first up the coast to Los Angeles, on which trip two China- 
men were brought and delivered to Lung in Los Angeles ; the second, 
by what is spoken of in the record as the inland route, passing a place 
called Temecula, and on which trip the co-conspirators brought three 
Chinamen, two of whom were disguised as women, and ail of whom 
were delivered to Lung in Los Angeles ; and the third trip being made 
by the coast route, on which, in addition to the Chinamen, certain 
opium was also smuggled into the country by Mendoza and Noël, and 
on which last trip they were apprehended by officers of the govern- 
ment. 

Even if corroborating évidence was essential, it is abundantly shown 
in the record. It will be enough to refer to one or two instances. It 
was shown by the testimony of the co-conspirators that on the inland 
trip, when they reached a point near Temecula, one of the wheels of 
the machine was broken, and that they telephoned from Temecula 
to San Diego for another wheel. The witness Walling testified on be- 
half of the government that at the times in question he was in the au- 
tomobile business in San Diego, and hired an automobile to Noël, for 
which he paid him, and with which machine he made two trips ; that 
on the night of December 7 or 8, 1911, he got a téléphone message 
from Temecula — 

"that they had broken a wheel, and for me to bring one eut to them, which 
I dld, and delivered it to them at Temecula, and then came back to San 
Diego." 

And the witness Escallier testified as foUows: 

"I remember seelng Mr. Noël and Mr. Mendoza near Temecula in December, 
1911. They were in an automobile, about two miles beyond Temecula. I saw 
another Mexican, and one sitting in an automobile, and two others down 
below. The other two I spoke ot were dressed'as women. They sent me 
back to Temecula to haye the garage man there come up. Thèse two persona 
who were dressed as women were about 30 or 40 yards from me when I 
saw them. I never was any doser than that, and could not tell whether they 
were Mexicans, or what nationality they were. Thls was about 4 o'clock 
in the afternoon." 

The plaintiff in error, Lung, it appears from the testimony of the 
co-conspirators, lived in Los Angeles, where he Ijad a place of busi- 
ness, and it was there that Mendoza and Noël delivered the Chinamen 
to him. The government witness Barnard testified, among other 
things, as'follows: 

"I am the officiai who arrested the défendant C. W. Lung, which arrest 
took place in San Diego, Cal., at about the hour of 8:10 of the morning of 
December 14, 1911. (Witness shown two railroad tickets purchased from the 
Atchison, Topeka & Santa Fê Railroad Company for transportation from 
Los Angeles to San Diego and return, ofCered in évidence by the government 
and stipulated by the attorneys for respective parties that the same were 
purchased by the défendant C. W. Lung, concernlng which witness testified.) 
I took this ticket, showing date of purchase December 12, 1911, the validating 
stamp December 14, 1911, from the possession of the défendant C. W. Lung 
when I made the arrest. (The othèr ticket in évidence shows that it was 
purchased on December 5, 1911, bearlng validating stamp of December 7, 
1911, San Diego, CaUfornia.)" 
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The witness Jones testified, among other things, as follows: 

"I réside in the eity of San Diego, state of California. By occupation 1 
am a United States immigrant inspecter, and was sucli in December, 19H. I 
am aeqnainted with Martin Mendoza and Wni. Noël, and was présent on 
the' occasion of thelr arrest on the 13th day of December, 1911. They were 
arrested at a place known as Point San Juan, on the eoast road, about half- 
way between Los Angeles and San Diego. On the occasion of thelr arrest 
they were golng in the direction of Los Angeles. This occurred about the 
hour of 1:30 a. m.j I should judge. Myself and Inspecter AUison were to- 
gether at the time. Wie were looklng for thèse défendants, Noël and Mendoza. 
. We had been watchlng at that certain place for three nlghts. They had 
made one trip before this, whieh was about the 7th of the month, or about 
a week before their arrest. I saw them on that trip going north towards 
Los Angeles, but was uot looking for them on that occasion. I was at 
that time stationed at Elsinore, and was called from Elsinore over to ï"'all 
Brook. On the nlght of their arrest, about December 13, 1911, we were out 
watching for this outfit. I had the number of the car, and their names, 
and also a description of the car. About 1 or 1:30 I saw a light of a 
machine coming about three miles down the road. We camped on the beach, 
and I placed a lantern in the middle of the road, right at the top of the 
grade, and wrapped a red bandana handkerchief around it. It was tolerable 
steep there, so they slowed down with thelr machine. I asked whose machine 
It was, and Mr. Noël sald it belonged to Mr. Walling in San Diego. I told 
him we were looking for that machine. In the machine we found the China- 
man and 12 cans of opium. The Chlnaman was covered over with blankets, 
and the opium piled in the tool box." 

There are various other items of corroborating évidence in the rec- 
ord, unnecessary to be stated. 

We find no error in the record justifying a reversai of the judgment, 
which is therefore affirmed. 



STORY V. EVANS et aL 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1914.) 

No. 1270. 

Shipping (§ 84*) — Injuries to Stbvedobe — Defective Rope — Inspection — 
negligence. ' 

Wliere a rope of the size of that used to make a sling in unloadlng a 
vessel, if în good condition, would be strong enough to hoist three or four 
times the weight put on the rope in question, which broke and injured a 
stevedore, and there was évidence that there were defects in the rope 
which could hâve been readily discovered by proper Inspection, but that 
it was furnished for use without inspection, a finding of actlonable nég- 
ligence was justified. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Libel in admiralty by William L. Evans against the steamship' At- 
lantic City and the, Clarence Cottman Company, Incorporated. Judg- 
ment for libelant, and William Story, master and claimant, appeals. 
Affirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Harry N. Abercrombie, of Baltimore, Md. (Jacob France, of Balti- 
more, Md., on the brief), for appellant. 

Arthur D. Foster, of Baltimore, Md. (Daniel B. Chambers and John 
Henry Skeen, both of Baltimore, Md., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. We are of opinion that the decree of the 
District Court should be affirmed, and will briefly state the reasons for 
this conclusion. The case is primarily one of fact and is discussed 
as such in the argument of appellant. No error is alleged in the rul- 
ings on questions of pleading or évidence, and the applicable principles 
of law are well settled and familiar. It must theref ore be held, if the 
proofs warranted an inference of négligence, that no sufficient ground 
for reversai has been made to appear. 

The appellee Evans was a stevedore employed by the Clarence Cott- 
man Company, which was engaged, under contract with the consignée, 
in unloading a cargo of niter from a steamship in the port of Balti- 
more. The tackle used for this purpose was furnished by the steam- 
ship. The niter was in bags, weighing about? 200 pounds each, stowed 
in the hold, and the process of unloading was this: A long loop of 
rope, called a "sling," was laid on the floor of the hold on which eight 
bags of niter were placed, constituting a load. The ends of the loop 
were then brought together around the bags, one end being passed 
through the other, and tightened so as to hold the bags firmly. The 
free end of the loop was then placed on a hook attached to a cable, 
which was let down through the hatch, and the load hauled up by 
steam power. Evans was one of a number of men who were placing 
bags on the slings, and there were several slings in use at.the time. 
One of theçi broke while a load was being drawn up, and the bags 
of niter fell on Evans, inflicting injuries which are severe and to a 
degree permanent, and for which damages in the sum of $2,500 hâve 
been awarded. 

Obviously the case turned upon the condition of the rope that broke. 
and the cause of that condition. The facts in that regard are summed 
up in the following extracts from the opinion of the trial judge which 
présent, in the language of appellant's brief, "the méat of the case" : 

"There was no testlmony that the rope before being put in use had been 
Inspected. The boatswain who had made up the slings was not produced as 
a wltness. The ship had furnished the rope. If it was defeetive, the ship 
was liable unless the defect was latent and not dlscoverable on reasonable 
inspection. If it had been free from patent defect, it would hâve been easy 
for the ship to prove it." 

"If the libelant's witnesses are right that an unusually small rope was used, 
that circumstance would hâve explained the accident, and would hâve made 
the ship liable. I think they probably are wrong, and that the rope produced 
by the mate was that actually used. It ought not to hâve broken if it had 
been well made, and according to ail the defendant's witnesses could not. 
Afi produced in court, it appeared to be defeetive. This defect was obvious 
to any one who had made such an inspection of the rope, as the ship was 
bound to make before putting it in use." 

For the purposes of this appeal, we may assume that the rope pro- 
duced in court was the one that broke; that it was of the size ordi- 
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■narily used for such a purpose; that it was a new rope of standard 
manufacture which was purchased on the morning of the accident or 
the day before from a reputable dealer; and that such a rope was 
strong enough, or should be, to hoist three or four times the weight 
put on the sling in question. But against this was the obstinate fact 
that it did break under a moderate load ; that its f ailure to carry this 
load safely was not explained; that when produced in court it dis- 
closed another defect which could be readily discovered; and that it 
had been furnished for use without inspection. 

This was sufficient, in our judgment, to support a finding of négli- 
gence as charged in the libel, and it would serve no useful purpose to 
restate the established rules of law which govern in such case. 

The décret appealed from will, accordingly, be affirmed. 



COKSICANA NAT. BANK v. JOHNSON. 

(Circuit Court of Appeals, Fifth Circuit. January 5, 1915.) 

No. 2597. 

1. Banks and Bankino (§ 254*) — ^Actions Against Officebs — Fobm or Bem- 

EDY. 

Under Act June 22, 1906, c. 3516, 34 Stat 451 (Comp. St. 1013, § 9761), 
provldlng that the total UablUties to any national banklng association of 
any party for ihoney borrowed shall at no time exceed one-tenth of the 
capital stock and surplus, and Eev. St. § 5239 (Comp. St. 1913, § 9831), 
provldlng that, if the directors of any national banklng association shall 
knowingly violate or permit the violation of any of the provisions of that 
tltle, every director who participated in or assented to the violation shall 
be llable for ail damages which the association, its shareholders, or any 
other person shall sustain, an action by a national bank against an offlcer 
for a loss sustained on a loan in excess of the statutory llmlt in which he 
participated was one at law, not cognlzable by equlty, In the absence of a 
showing of the inadequacy of the légal remedy, and the fact that the 
bank had recelved from the bankrupt estate of one of the borrowers cer- 
talij corporate stock dld not give jurisdietlon to equlty, as the abatement 
In damages on account of this stock could be made at law as well as In 
equlty. 

[Ed. Note. — For other cases, see Banks and Banklng, Cent. Dlg. §§ 950- 
957; Dec. Dlg. § 254.* 

Personal liabllity of directors, see note to Eobinson v. Hall, 12 C. C. A. 
680 ; Warner v. Penoyer, 33 0. C. A. 230.] 

2. Action (§ 37*) — Natijbb and Form — Change of Chabacteb ob Fokm. 

Under the express provisions of equlty rule 22 (198 Fed. xxiv, 115 C 
C. A. xxiv), where a suit commenced in equlty should hâve been brought 
at law, it should hâve been transferred to the law side of the court, in- 
stead of dismisslng the bill. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §§ 311-319; Dec. 
Dlg. § 37.*] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edw. R. Meek, Judge. 

Bill by the Corsicana National Bank against Samuel Wistar John- 
son. From a decree dismissing the bill, plaintiff appeals. Remanded, 
with directions to modify. 

•For other cases see semae topic & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Francis Marion Etheridge and Joseph Manson McCormick, both of 
Dallas, Tex., and Richard Mays, of Corsicana, Tex., for appellant. 

W. j. McKie, of Corsicana, Tex., and Cullen F. Thomas and Henry 
C. Coke, both of Dallas, Tex., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and CAEL, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] The bill in this case charged the de- 
fendant, who had been an officer of the plaintifï bank, with liability for 
the loss sustained by the bank on a loan of its funds in an amount which 
exceeded one-tenth of the amount of the bank's paid-in capital and sur- 
plus, the ground of the asserted liability of the défendant being his al- 
leged participation in and responsibility for the violation of the stat- 
utory prohibition of such a loan. 5 Fed. Stat. Ann. 139, 34 Stat. 451. 
The suit was the assertion of the right of the bank to hoîd the défend- 
ant liable in his personal and individual capacity for ail damages sus- 
tained by the bank in conséquence of the défendant knowingly violating 
the provision of the above-mentioned statute. Rev. Stat. U. S. § 
5239. Plainly a suit to recover damages so sustained may be maintain- 
ed at law, and is not cognizable by a court of equity, in the absence of 
any showing of the inadequacy of the légal remedy which is available. 
Cockrill V. Cooper, 86 Fed. 7, 29 C. C. A, 529; Stephens v. Overstolz 
(C. C.) 43 Fed. 465. 

In the case at bar no fact was alleged or proved which tended to 
show any inadequacy of the légal remedy to which the plaintifï might 
have resorted. The plaintiflf's claim was that it had lost the total 
amount loaned, less what had been and what might yet be realized f rom 
certain corporate stock which it had received in a settlement of the 
bankrupt estate of one of the insolvent borrowers. The holding of 
that stock by the plaintifï constituted no ground for a resort to a court 
of equity. The bank's claim was subject to be reduced by the amount 
already realized on that stock and by the reasonable value of it, if it 
still represents anything of value. This abatement of the amount of 
damages recoverable could be made in a court of law as well as in a 
court of equity. It was simply a matter of showing the actual loss sus- 
tained by the plaintifï as a resuit of the forbidden loan. It was not 
made to appear that in a court of law there was any obstacle in the way 
of proving and recovering the damages sustained. In short, we dis- 
cover no équitable feature in the claim sought to be enforced. It was 
a simple légal demand for damages, to be assessed in a judgment for 
money. The suit in equity could not properly be maintained because 
the case was one where a plain, adéquate, and complète remedy may 
be had at law for the wrong complained of. Southern Pacific R. R. 
Co. v. United States, 200 U. S. 341, 26 Sup. Ct. 296, 50 L. Ed. 507; 
Smyth V. N. O. Canal & Banking Co., 141 U. S. 656, 12 Sup. Ct. 113, 35 
L. Ed. 891. 

[2] The trial court, in the decree rendered, expressed the correct 
conclusion, that there was no equity in the bill. But a dismissal of the 
bill did not properly follow from that conclusion. The case is one call- 
ing for the application of equity rule 22 (198 Fed. xxiv, 115 C. C. A. 
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xxiv). The decree, instead of disniissing the bill, should hâve ordered 
a transf er of the suit to the law side of the court, to be there proceed- 
ed with pursuant to the requirement of the rule mentioned. 

The cause is remanded, with directions to modify the decree as above 
suggested; the costs of the appeal to be taxed against the appellant. 



C. A. SMITH TIMBEE CO. et al. v. AULD et al. 
(Circuit Court of Appeals, Elghth Circuit. November 25, 1914.) 

No. 4117. 

1. Courts (§ 406*) — Circuit Court of Appeals — Review — Questions of Fact. 

The Circuit Court of Appeals must take the disputed tacts as found by 
the jury on substantial évidence. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 1103; Dec. Dig. 
§ 406.*] 

2. Tkespass (§ 31*) — Cutting and Eemoving Timbeb — ^Liability. 

The P. Company, having a contract to furnlsh a timber company a large 
quantity of legs, contracted with S. for a part of them. S. wrongfuUy 
eut timber from plaintiffs' land, drove the logs part of the way down a 
stream and delivered them to the P. Company, which also drove them a 
part of the way and delivered them to the timber company, whlch drove 
them to its mills. S. knew that he was a trespasser, and the P. Company 
and the timber company had notice before the logs were moved. Both S. 
and the P. Company knew the destination of the logs. HeM that, though 
their acts of dominion over the logs were successive, instead of contem- 
poraneous, ail of the parties were jointly responsible for the trespass, and 
could be jointly sued by plaintlfC. 

[Ed. Note. — For other cases, see Trespass, Cent Dig. § 70; Dec. Dig. 
§ 31.*] 

3. Compromise and Seulement (§ 20*) — Nonpbrfoemancb of Attbmpted Set- 

TLEMENT EFFECT. 

Where, after défendant wrongfuUy eut logs on plaintiffs' land, negotla- 
tlons for a compromise ensued, but défendant never performed as agrèed, 
there was no sale of the logs to him, preventlng a recovery for the tres- 
pass and conversion, since, to be effective, a compromise must be fol- 
lowed by a settlement or performance of the terms, and an accord must 
be followed by a satisfaction. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent Dig. 
§§83-«8; Dec. Dig. § 20.*] 

4. Trespass (§ 52*) — Measuee or Damages — ^Place for Fixino Value. 

Where one of the défendants willfuUy eut logs on plaintiffs' land for 
the other défendants,, and the other défendants, with notice, recelved the 
logs and drove them down a stream to the mills of one of them, plaintiffs 
were entitled to recover the value of the logs at the mills, as in case of 
intentional trespass and conversion the owner may pursue and reclaim 
his property wherever he can flnd and identif y it, and as against those 
who are gullty he can flx the time and place for asserting his remedy for 
the property Itself or its value, and those partlcipating in the conversion, 
with notice, subject themselves to the same measure of damages, at least 
while the property retains its original character. 

[Ed. Note. — For other cases, see Trespass, Cent Dig. §§ 137, 138; Dec 
Dig. i 52.*] 

In Error to the District Court of the United States for the District 

of Minnesota ; Page Morris, Judge. 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Action by Harry M. Auld and another against the C. A. Smith Tim- 
ber Company and others. Judgment for plaintiffs, and défendants 
bring error. Affirmed. 

Burt F, Lum, of Minneapolis, Minn. (John R. Van Derlip, of Min- 
neapolis, Minn., on the brief), for plaintiffs in error. 

R. J. Powell, of Minneapolis, Minn. (Powell & Simpson and Ernest 
C. Carman, ail of Minneapolis, Minn., on the brief), for défendants in 
error. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

HOOK, Circuit Judge. The Aulds recovered judgment against the 
défendants C. A. Smith Timber Company, Potter-Casey Company, and 
George Sands for the value of logs wrongf uUy eut f rom their land in 
Cass county, Minn., and driven down the Willow and Mississippi rivers 
to Minneapolis, in that state. The défendants say: (1) They acted 
independently of each other, and there was no joint liability, even if 
there was a conversion of the logs ; (2) the plaintiffs made a completed 
sale of the logs to Sands shortly after the trespass and before they 
were driven ; (3) there was an accord and satisfaction ; (4) the measure 
of damages applied was wrong. 

[1^ 2] The arguments on thèse points are in part arguments against 
the verdict of the jury on conflicting évidence. The trial court sub- 
mitted to the jury the détermination of the disputed questions of fact 
and instructed them upon the rules of law applicable to the several con» 
tentions. The jury found for the plaintiffs, and in each case there was 
substantial évidence supporting their conclusion. We must therefore 
take the facts against the défendants. The Potter-Casey Company, 
having a contract to furnish the Timber Company a large quanti ty of 
logs, in turn contracted with Sands for part of them. Sands wrongful- 
ly eut timber f rom plaintiffs' land, banked the logs on the Willow river, 
an upper tributary of the Mississippi, and when the ice went out in the 
spring drove them to the mouth of the Willow river and delivered 
them to the Potter-Casey Company. The Potter-Casey Company drove 
them down the Mississippi river to and over the Brainard dam, and the 
Timber Company received them below the dam and'had them driven 
to its mills at Minneapolis. When the logs were eut by Sands, the 
brands and marks of the Timber Company were placed on them. The 
Timber Company had a représentative in the woods, not to détermine 
where the logs should be eut, but to see that the dimensions and mark- 
ings were as required by its contract with the Potter-Casey Company. 
When the logs started down the Willow river, they moved progressively 
after the fashion of log-driving to Minneapolis, which both Sands and 
the Potter-Casey Company knew f rom the outset was their destination. 
In other words, there was no new transaction between the parties, or 
with others, which broke the continuity of transportation. Sands knew 
he was a trespasser, and had no right to eut the timber from plaintiffs' 
land, and both the Potter-Casey Company and the Timber Company 
had notice of it before the logs were moved in the Willow river. In 
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thèse circumstances the plaintiffs had a right to sue ail of them jointly. 
Ail knew or had notice of the initial trespass and the destination of 
the legs, and ail took part in their movement. That their acts of domin- 
ion were successive, instead of contemporaneous, does not destroy their 
joint responsibility. Smith v. Briggs, 64 Wis. 497, 25 N. W. 558; 
Mashburn & Co. v. Dannenburg Co., H7 Ga. 567, 44 S. E. 97; Cram 
V. Thissell, 35 Me. 86. 

[3] Upon being notified of Sands' trespass, one of the plaintiffs went 
to Minnesota and found the logs eut f rom their land lying on the ice 
and along the bank of the Willow river. Negotiations for a compro- 
mise ensued between him and Sands. Défendants claim they amounted 
to a sale of the logs to Sands, whether he gave the considération or not. 
The jury found, and we think rightly, that there was no sale, but an 
attempt at compromise. To be effective, a compromise must be fol- 
lowed by settlement or performance of the terms. Défendants argue 
that, if there was no sale of the logs, there was an accord and satisfac- 
tion ; but, similarly to a compromise, an accord must be followed by a 
satisfaction. Shubert v. Rosenberger, 123 C. C. A. 256, 259, 204 Fed. 
934, 45 L. R. A. (N. S.) 1062. One of the disputed questions of fact 
was whether Sands performed as agreed, and the jury found by its 
verdict that he did not. 

[4] It was shown that the logs eut from plaintiffs' land were driv- 
en to the mill of the Timber Company at Minneapolis. Défendants 
were held for their value at that place. The charge of the trial court 
correctly set forth the measure of damages, if the jury believed Sands' 
trespass and conversion were due to mistake or inadvertence ; also the 
measure, conformably to the rule in Woodenware Co. v. United States, 
106 U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230, if Sands acted willfully, 
but the other défendants had no notice ; and, finally, the rule if he act- 
ed willfully, and they had notice before the logs were driven. As al- 
ready indicated, the jury found Sands' conduct was willful. If the 
other défendants had acted without notice, their liability would hâve 
been the value of the logs at the time they received them respectively ; 
but, having been notified, as the verdict implies, they were not entitled 
to that limitation of their liability. In case of intentional trespass and 
conversion, the owner may pursue and reclaim his property wherever 
he can find and identif y it (Liberty Bell Gold Mining Co. v. Mining Co., 
122 C. C. A. 113, 125, 203 Fed. 795), and as against those who are 
guilty he can fix the time and place for asserting his remedy for the 
property itself or its value (E. G. Beechwood Ice Co. v. American Ice 
Co. [C. C] 176 Fed. 435). Those who with notice participate in the 
conversion or removal subject themselves to the same measure of dam- 
ages, at least while the property retains its original character. Défend- 
ants also claim that plaintiffs were estopped from maintaining the ac- 
tion, but we find nothing on which an estoppel could rest, 

The judgment is afiirmed. 



MY6ATT V. SOHAFFEB 827 

MYGATT et al. v. SCHAFFER (two cases). 

(Circuit Court of Appeals, Second Circuit. November 16, 1914.) 
Nos. 27, 28. 

1. Patents (§ 46*) — Designs — Subjects of Design Patents. 

Under Rev. St 1 4929, as amended by Act May 9, 1902, c. 783, 32 Stat. 
193 (Comp. St. 1913, § 9475), which provides that "any person who bas in- 
vented any new, original and ornamental design for an article of manu- 
facture" may obtain a patent for such design, a design patent may be for 
an article of manufacture itself, if it is ornamental, as well as useful. 

[Ed. Note. — For otber cases, see Patents, Cent Dlg, §§ 54, 55 ; Dec. Dig. 
§ 46.*] 

2. Patents (§ 328*) — Validitt and Infbingement — Design foe Lamp Re- 

FLECTOE. 

The Mygatt design patent. No. 37,967, for a design for a prlsmatic glass 
reflector, is for a proper subject of a design patent, was not anticlpated, 
and is valid ; also held infrlnged by a reflector whicB diflers only In that 
there is a slight change in the contour. 

3. Patents (§ 252*) — Infbingembnt — Patent fok Design. 

It is not necessary that the alleged inf ringing article shottld be an ex- 
act copy of that of the patent, to sustaln a charge of infringement of a 
design patent. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 394r-396; Dec. 
Dig. § 252.*] 

4. Patents (§ 328*) — Anticipation — Design fob Lamp Reflectok. 

The Mygatt design patent. No. 40,182, for a design for a prlsmatic glass 
reflector, held void for anticipation by design patent No., 40,140 to the same 
inventer. 

5. Patents (§ 120*) — Peioeity — Simdltanbous Applications. 

Where applications for two patents for essentlally the same invention 
were flled by the same applicant on the same day, the date of issue dé- 
termines the priority, and the fact that the application for the later pat- 
ent bears the lower sériai number Is immaterlal. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 172 ; Dec. Dig. § 
120.*] 

6. Patents (§ 328*) — Validitt and Infringement — Lamp Reflectok. 

The Mygatt patent No. 939,062, for an intégral shade reflector of glass 
havlng an upper and lower portion, the latter forming a skirt with sub- 
stantlally vertical walls and composed of a translucent médium, was not 
antieipated and is valid; also held Infringed. 

7. Patents (§ 312*) — Suits foe Infeingement — Défenses — Bubden and 

Measube of Pboof. 

A défendant in a suit for infringement, who sets up prior use and want 
of novelty as défenses, has the burden of proof to establlsh such défenses 
beyond a reasonable doubt 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. i 312.*] 

Ward, Circuit Judge, dissentlng in part 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

There are two suits between the same parties, brought for the in- 
fringement of certain patents and asking for an injunction, an account- 
ing and damages. 

•For other cases see same topic & § numbhe in Dec. à Am. Dtgs. 1907 to date, & Rep'r Indexes 
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Suit No. 1 Involves an appeal from a decree of the District Court of tlie 
United States for tlie Southern District of New York, made on Deceniber 31. 
1913, adjudglng tliat design patent of the United States No. 37,967, for a 
prismatic glass reflector, granted to Otls A. Mygatt on April 24, 1900, Is 
invalid, and dismisslng the Mil of complaint. 

Suit No. 2 involves cross-appeals from a decree of the District Court for 
the Southern District of New Yorlï, made on December 31, 1913, adjudglng 
that mechanical patent of the United States No. 939,062, for sliirtlng re- 
flectors, granted to Otis A. Mygatt on November 2, 1909, are valld, and that 
the défendant, Max Schaiïer, had infringed upon claims 2 and 4 of the sald 
letters patent, and issulng a perpétuai injunctlon against the said Schaffer 
restraining hlm, hls agents, clerks, workmen, and employés, and ail claiming 
or holding under or through hlm, from making, uslng, or seîling, or in any 
way disposlng of, without the license of the complainants, prismatic glass 
reflectors embodying the invention or improvement contained in letters patent 
of the United States, No. 939,062, and awardlng damages and an aecounting ; 
also adjudglng that design patent of the United States, patent No. 40,182, 
for a reflector, granted to Otis A. Mygatt, is invalid, and dismisslng the bill 
of complaint so far as it is based upon said patent No. 40,182. 

Otls A. Mygatt is a citizen of the United States reslding in the borough of 
Manhattan, clty of New York, and state of New York. The General Electric 
Company is a corporation organized and existlng under and by virtue of the 
laws of the state of New York. Max Schaffer Is a résident and inhabltant 
of the borough of the Bronx, clty of New York, and state of New York. 

The United States having granted to Otls A. Mygatt letters patent No. 
37,967 for a prismatic glass reflector, the sald Mygatt granted to the General 
Electric Company a sole and exclusive license under the sald letters patent 
to make, use, and sell articles embodying the invention aforesaid. 

The said Mygatt and the said General Electric Company brought suit 
against the défendant, Schaffer, and alleged that the latter had wrongfully 
used, sold, and exposed for sale within the Southern district of New York 
reflectors of prismed glass made accordlng to and containing and embodying 
the design or colorable imitation of the complainant's patent without their 
license or consent. A decree was asked establlshing the validity of the 
patent, and restraining the défendant, hls servants, agents, attorneys, and 
employés, from making, using, selllng, or offering for sale any reflectors em- 
bodying or containing the Invention set forth In letters patent design No. 
37,967. The bill also asked an aecounting and damages. 

The complainants also brought a second suit against the défendant, alleging 
an infringement of letters patent design No. 40,182, issued by the United 
States to the sald Mygatt on July 27, 1909, as well as an infringement of 
letters patent of the United States No. 939,062, issued to Mygatt on November 
2, 1909. In this suit the complainants sought a decree establlshing the 
validity of the patents, an injunctlon, an aecounting, and damages. 

The answer in each of thèse suits dénies the validity of the complainant's 
patents and dénies Infringement. The two suits were argued in this court 
at the same time and will be considered together. 

Howard Taylor and John G. Jackson, both of New York City, for 
appellants. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111., Messimer & 
Austin, of New York City (J. H. Lee, of Chicago, 111., of counsel), for 
appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
Constitution gives Congress the power to promote the progress of sci- 
ence and the useful arts by securing for limited times to authors and 
inventors the exclusive right to their respective writings and discov- 
eries. In pursuance of that authority Congress in 1790 passed an act 
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providing for the issuance of letters patent, and since that time has 
passed various other acts which hâve made provision for securing to 
inventors a right of property in their inventions. Anct Congress in its 
législation respecting patents has provided for the issuance both of 
mechanical and design patents, although in England designs are pro- 
tected by copyright, and not by patent. The patents involved in the 
two suits now before us relate to a tnechanical patent and to design 
patents. 

The design patents were issued since 1902, and so are subject to 
the act of Congress passed May 9, 1902, amending section 4929 of the 
Revised Statutes so as to read : 

"Sec. 4929. Any person who has invented any new, original, and orna- 
mental design for an article of manufacture, not known or used by others in 
this country before liis invention tliereof, and not patented or described In 
any printed publication in this or any foreign country before his invention 
thereof, or more than two years prior to hls application, and not In public 
use or on sale in this country for more than two years prior to his applica- 
tion, unless the sanie is proved to hâve been abandoned, may, upon payment 
of the fées required by lave and other due proceedings had, the same as in 
cases of inventions or discoveries covered by section forty-eight hundred and 
eighty-six, obtain a patent therefor." 32 Stat. pt. 1, p. 193. 

The mechanical patent was issued since 1897, and so is subjçct to the 
act of March 3, 1897, amending section 4886 of the Revised Statutes 
(Comp. St. 1913, § 9430), so as to read : 

"Sec. 48S6. Any person who has invented or discovered any new and use- 
ful art, machine, manufacture, or composition of matter, or any new and use- 
ful improvements thereof, not known or used by others in this country, * * * 
and not patented or described in any printed publication in this or any for- 
eign country, before hls invention or discovery thereof, ♦ • • and not in 
public use or on sale * * * for more than two years prior to his applica- 
tion, unless the same is proved to hâve been abandoned, may, upon payment 
of the fées required by law, and other due proceedings had, obtain a patent 
therefor." 29 Stat. 692. 

The first suit involves design patent No. 37,967 and will be first con- 
sidered. In holding this patent invalid the court said: 

"There is always, as the basis of the idea of design patent, the Idea of 
ornamentation ; the thing must hâve been made for the purpose of ornament, 
or at least a useful article must hâve been made in such a way as to make 
it ornamental." 

The court found nothing ornamental in the reflector in suit and 
thought : 

"That the man who made them was not at work with any artistic idea of 
prodncing a thing of beauty; he was at work with a eombination of prisms 
to produce an article of use. Incidentally the shade looks well lighted, like 
almost any other bulb." 

As the idea of ornamentation was not présent to the eye of the Dis- 
trict Judge the patent f ailed. 

[ 1 ] We hâve given careful considération to the opinion of the court 
below, but we find ourselves unable to concur with it in thinking that 
glass reflectors which are organized so as to discharge a useful me- 
chanical function, and which présent attractiveness of appearance and 
make a pleasing impression upon the eye, are not properly the sub- 



830 218 FEDERAL REPORTER 

ject of a design patent. It is' a mistake to assume that a patent for a 
design applies only to certain omamentation upon an article of man- 
ufacture, and that it cannot properly apply to the article oi manufac- 
ture itself as that article of manufacture is designed and produced. 

In 1902 Congress amended the act, making it read that "any person 
who has invented any new, original, and ornamental design for an ar- 
ticle of manufacture" may obtain a patent for such design. Before 
that amendment the act permitted a design patent to issue for "any new, 
useful and original shape or configuration of any article of manufac- 
ture." After this amendment was made the argument was advanced 
that Congress intended by the amendment that design patents for mère 
shape or configuration of an article of manufacture should no longer 
be granted. But in Théo. W. Poster & Bros. Co. v. Tilden Thurber 
Co., 200 Fed. 54, 118 C. C. A. 282 (1912) the Circuit Court of Ap- 
peals in the First Circuit held that it could not accept any such view 
of the matter. The court said : 

"We are not prepared to accept this view. Though the amendment has 
dropped the word 'useful' and the express provision that a new shape or 
configuration given to an article of manufacture shall be patentable as a 
design, we are unable to believe it intended by thesé changes that no design 
for any article of manufacture shall be considered 'new, original, and orna- 
mental.' withln the meaning of the section as it now stands, if the ornamental 
character consista merely in a new and original shape or configuration given 
to the article. It is, of course, still true, as was held before the amendment, 
that 'design patents refer to appearance, not utility.' " 

And it was held in that case that a clothes brush is a proper subject 
for a design patent. 

Prior to that décision, and after the amendment of the act made in 
1902, we sustained in Ashley v. Samuel C. Tatum Co., 186 Fed. 339, 
108 C. C. A. 539 (1911), a design patent for "the ornamental design 
for an inkstand as shown," there being no written description of thé 
invention, and in the opinion, written by Judge Lacombe, the court 
said: 

"The manufacture of glass inkstands of this gênerai character has been 
going on for very many years, and the chance of any broadly new design be- 
ing produced would seem to be slight. Nevertheless the eshlbits In the case 
indicate that complainant's design shows a radical and distinctive change in 
type from those whlch preceded it; its dominant feature being the contour 
and relative proportions of parts, rather than the présence or absence of any 
applied omamentation." 

In that case we sustained a design patent, notwithstanding the ab- 
sence of any applied omamentation. 

It may be conceded that there is nothing novel in the shape of thèse 
reflectors or in the principle of their construction by the use of prisms. 
The fact that it was old to eut prisms in shades and reflectors was not 
denied ; neither was the claim made that novelty existed in the shape. 
But the fact that no such claims were made, or could be made, does not 
put thèse complainants out of court. In Washbourne & Dunn v. Web- 
ster, 195 Fed. 522, 115 C. C. A. 432 (1912), each élément of the pat- 
ented design considered separately was old, and sometimes two or more 
of them appeared combined in the prior art, and yet we held that thèse 
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facts did not învalidate the patents, unless it appeared that they were 
so assémbled as to form the designs of the patents then in suit. And 
we then stated that it was the design as a whole which had to be con- 
sidered ; that the situation in this respect was analogous to machines 
made up of old éléments. It sufficed that the machine produced a new 
resuit, or the design a new impression upon the eye. 

It is the design of the whole thing as it appears in use which is the 
test in cases of the class in suit. It is not necessary in the case of a 
design patent that the thing to be patented should hâve been made for 
the purpose of ornament. It is sufficient that a useful article has been 
made in such a way as to make it ornamental. In this case the in- 
venter has produced a reflector which is handsome when in use and 
which rises tof the dignity of a design patent. In Dominick & Haff v. 
R. Wallace & Sons Manufacturing Co., 209 Fed. 223, 126 C. C. A. 317 
(1913) this court, speaking through Judge Coxe, said: 

"A design patent necesSarily must relate to subject-matter comparatlvely 
trivial and the courts hâve looked with greater leniency upon design patents 
than patents for other Inventions The object of the law is to encourage 
those who hâve the Industry and genius to originate objects which give pleas- 
ure through the sensé of sight." 

And that is what Mygatt has done. He has originated reflectors 
"which give pleasure through the sensé of sight." We think that de- 
sign patent No. 37,967 should hâve been sustained. The rule govern- 
ing design patents was expounded by the Suprême Court in Gorham 
Co. V. White, 14 Wall. 511, 524, 20 L. Ed. 731 (1871), and it was said : 

"The acts of Congress which authorize the grant of patents for designs 
were plainly intended to give encouragement to the décorative arts. They 
contemplate not so much utility as appearance, and that not an abstract Im- 
pression, or picture, but an aspect given to those objects mentioned in the 
acts. It is a new and original design for a manufacture, whether of métal 
or of other material; a new and original design for a bust, statue, bas 
relief, or composition in alto, or basso-relievo ; a new or original impression 
or ornament to be plaeed on any article of manufacture ; a new and original 
design for the printing of woolen, sllk, cotton, or other fabrics ; a new and 
useful pattern, print, or picture, to be either worked Into or on any article 
of manufacture ; or a new and original shape or configuration of any article 
of manufacture — It is one or ail of thèse that the law has In view. And the 
thing invented or produced, for which a patent is given, is that which gives 
a peculiar or distinctive appearance to the manufacture, or article to which 
it may be applied, or to which It glves form. * • * It is the appearance 
Itself, therefore, no matter by what agency caused, that consti tûtes main] y, if 
not entirely, the contribution to the public which the law deems worthy of 
recompense. The appearance may be the resuit of peculiarlty of configura- 
tion, or of ornament alone, or both conjointly, but in whatever way produced 
it is the new thing, or product, which the patent law regards. To speak 
*of the Invention as a combination or process or to treat it as such, is to 
overlook its peculiarities." 

[2] Mygatt under his design patent No. 37,967 produced a new re- 
flector, the appearance of which attracted attention and called out 
favor. It is that appearance, no matter by what agency caused, that 
constitutes the contribution to the public which the law deems worthy 
of recompense and to which it extends its protection. The fact that 
complainants have sold over 500,000 of the reflectors manufacured 
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under this patent affords some indication that the thing they hâve pro- 
duced has been of pleasing appearance and of utility. 

The défendant seeks to def eat the patent, however, by calling atten- 
tion to a prior patent, aiso granted to Mygatt, which is alleged to show 
exactly the same contour. The patent thus reUed on is the Mygatt pat- 
ent. No. 37,809, which was granted on February 6, 1906. Certain oth- 
er patents are also relied upon as having been previously granted and 
as showing a like configuration. But of ail the patents thus relied up- 
on the one which cornes the nearest to showing anticipation is patent 
No. 37,809. The contours of the two reflectors— No. 37,809 and 
No. 37,967 — are closely alike. In the former no prisms are used and 
the end of the glass is frosted, whereas in the latter prisms are em- 
ployed and the end of the glass is not frosted. The corppleted articles 
produce quite a différent effect on the eye, especially when illuminated. 
We are satisfied the défense of anticipation is not made out. As the 
Suprême Court said in Gorham Co. v. White,. 14 Wall. 511, 526, 20 L. 
Ed. 731, "We think the controlling considération is the résultant effect." 
And the résultant effect of the two reflectors under discussion is quite 
différent. 

A drawing of complainant's de- A drawing of prior design pat- 
sign patent No. 37,967, which is al- ent No. 37,809, -«vhich is claimed 
leged to hâve been inf ringed, is to anticipate design patent No. 37,- 
here reproduced : 967, is hère reproduced : 





A drawing of defendant's reflec- 
tor, alleged to infringe design pat- 
ent No. 37,967, is hère reproduced : 

[3] Upon the question of in- 
fringement there is less difRculty. 
The defendant's reflector is a pal- 
pable imitation of that of the com- 
plainants. It is true that the one is 
not a Chinese copy of the other, but 
it is not necessary that the one should be an exact copy of the other to 
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sustain a charge of infringement. The act of Congress of Febiuary 4, 
1887 (24 Stat. 387 [Comp. St. 1913, § 9476]), c. 105, § 1, forbids "any 
colorable imitation as well as a reproduction of the design." Slight 
différences and changes in construction do not suffice to def eat a charge 
of infringement, when the combination and purposes intended and the 
purposes accomplished are the sâme. Haie, etc., Mfg. Co. v. Oneonta, 
etc., Co. (C. C.) 124 Fed. 514, 517 (1903). In the case at bar the de- 
fendant's device has a slightly lower neck or flatter bell than has the 
complainant's. But the defendant's reflector is the complainant's re- 
flector ; the slight change in the contour dôes not avoid infringement. 

In 1910 the complainants brought suit against the same défendant, 
alleging an infringement of design patent No. 37,983, issued May 1, 
1906. In that suit the trial court found in favor of the complainants. 
Mygatt V. M. Schafifer-Flaum Co. (C. C.) 186 Fed. 343 (1911). But up- 
on appeal to this court the case was reversed, and we sustained the de- 
fendant's contention that the complainant Mygatt had been guilty of 
double patenting, and that the patent upon which that suit was brought 
was anticipated by the design patent No. 37,967, which is one of the 
patents now in suit, and which had been issued a few days prior to tne 
issuance of the other. Mygatt v. Schaffer-Flaum Co., 191 Fed. 836, 
112 C. C. A. 350 (1911). 

In the présent suit the suggestion is made for the first time that the 
invention is fundamentally not of the character that should be the sub- 
ject of a design patent. The fact that the suggestion originated with 
the trial court, and not with the defendant's counsel, is not important, 
except as indicating that in the study of the case it apparently had not 
occurred to counsel that it was worth while to interpose such an objec- 
tion. In holding that No. 37,983 was anticipated by No. 37,967, we 
in effect held that No. 37,983 would irifringe No. 37,967. Since de- 
fendant's design hère complained of is substantially the same as the. 
design shown in No. 37,983, it also infringes No. 37,967. 

In the second suit two patents are involved — design patent No. 40,182, 
granted to Mygatt on July 27, 1909, and mechanical patent 939,062, 
granted to Mygatt on November 2, 1909. The first of the two patents 
was granted for a prismatic glass reflector, and the second for a skirting 
for reflectors. The court below held the design patent void, for the 
same reason which it assigned for the invalidity of the design patent 
mvolved in the first suit; and the mechanical patent was held good, 
and a perpétuai injunction was decreed, enjoiîiing the défendant, his 
agents, clerks, workmen, and employés, and ail claiming or holding un- 
der or through him, from making, using, or selling, or in any way dis- 
posing of, without the license of the complainants, prismatic glass re- 
flectors embodying the invention contained in patent No. 939,062. 

[4] The reason given for the invalidity of patent No. 40,182, being 
the same as that assigned in the first suit for the invalidity of patent 
No. 37,967, has already been considered in the earlier part of this 
opinion, and need not be repeated hère. But the court below, regard- 
ing the reflectors embodied in No. 40,182 as inherently unpatentable, 
did not inquire whether or not they were anticipated in the prior art. 
218 F.— 53 
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But as we regard such reflectors as 
not inherently unpatentable, it is 
necessary to consider the question 
of anticipation. We deem it im- 
portant to refer to two only of the 
patents which may be regarded as 
anticipating No. 40,182. A draw- 
ing of this design patent is hère re- 
produced : 



The two patents which need to 
be considered in connection with it 
are the Kappler patent, No. 39,964, 
granted on May 4, 1909, something 
more than two months prier to the 
issuance of No. 40,182, and the My- 
gatt patent, No. 40,140, issued two 
weeks prior thereto. A drawing of 
the Kappler patent, No. 39,964, is 
hère reproduced : 




And a drawing of Mygatt pat- 
ent, No. 40,140, is hère repro- 
duced : 



And a drawing of the design of 
the defendant's reflectors is like- 
wise reproduced : 





Prior to the issuance of the patents No. 40,182 and No. 40,140 the 
attention of the Commissioner of Patents was specifically called, in con- 
nection with thèse patents, to the Kappler patent on the ground of a 
possible interférence, but in the opinion of the examiner of the Patent 
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Office Mygatt's invention was not regarded as the same with Kappler's 
and in this view we concur. We, however, believe that No. 40,140 
must be regarded as an anticipation of No. 40,182, if it is to be re- 
garded as having priority over it, a question to be presently discussed. 

In each case the shade comprises a neck or bead for attachment to a 
holder, a frustro-pyramidal body portion, and a vertical rectangnlar 
skirt portion ; the external surface being completely covered with ver- 
tical reflecting prisms. The only différence we discover is that the in- 
clined corner lines are straight in patent No. 40,182, while slightly in- 
curved in patent No. 40,140. There is thus a slight change in the con- 
tour of the two patents. But the two designs so closely resemble each 
other that we are unable to discover that a patentable différence exists 
between them. It was never intended, as Mr. Justice Bradley said in 
Atlantic Works v. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 225, 27 L. 
Ed. 438 (1882), that a monopoly should be granted for "every shadow 
of a shade of an idea." To do so would be unjust in principle and in- 
jurious in its results. The change made in design No. 40,182 from the 
design No. 40,140 shows no originality and adds no beauty to the 
device. 

[5] But so far we hâve assumed that design No. 40,140 is to be re- 
garded as prior in time to design No. 40,182. The facts concerning 
thèse two patents are as f ollows : The application for each was filed on 
June 5, 1908, and while No. 40,140 was issued on July 13, 1909, and 
that of No. 40,182 on July 27, 1909, the latter patent had an earlier 
sériai number, 437,019, while the earlier patent had a later one, 437,021. 
Does the fact that design No. 40,182 lias the earlier application number 
entitle it to priority over design No. 40,140, with its later application 
number, but which was issued two weeks earlier than the other? A 
lower sériai number of a patent, however, cannot be regarded as indi- 
cating the older patent, where the patent bearing a higher sériai num- 
ber was issued, not on the same, but on a différent, day. We had the 
matter before us in Crown Corit & Seal Co. v. Standard Stopper Co., 
136 Fed. 841, 846, 69 C. C. A. 519, 524 (1905), and we then said: 

"Notwithstanding the application for thls patent was the earlier one, we 
are of the opinion that It was a later patent, and what was descrlbed and 
claimed In it has no bearing upon the valldity of the claUns of the patent in 
suit. Where two patents are issued on the same day by the Patent Office, and 
there is no other évidence of senlority between them than such as appears 
from their several numbers, the earlier In number must be regarded the senior 
and the earlier In publication." 

We also said in that case : 

"What is descrlbed In an earlier patent to the same Inventer has no greater 
efflcacy In defeating the novelty of the subject-matter of a later patent to him 
than it would hâve if It had been descrlbed In an earlier patent to a différent 
inveiitor. In either case such descriptive matter has no effect upon the 
patentable novelty of the earlier invention. If, however, the invention of 
the later patent is patented by the earlier one, the earlier must, of course, in- 
validate the later, for there cannot be two valld patents, for the same Inven- 
tion, and the later patent is therefore vold." 

The Suprême Court in Suffolk Co. v. Hayden, 3 Wall. 315, 18 L. Ed. 
76 (1865), had laid down the principle that where two patents, showing 
the same invention or device, were issued to the same party, the later 
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one was void, although the application for it was first filed, thereby de- 
ciding that it is the issue date, and not the filing date, which détermines 
priority to patents issued to the same inventer on the same machine. 

Holding, as we do, that design patent No. 40,182 is invalid, having 
been anticipated by No. 40,140, it becomes unnecessary to inquire 
whether defendant's reflector inf ringes upon the patent sued upon. No. 
40,182. 

[6] We corne now, in conclusion, to consider the last patent involv- 
ed, mechanical patent No. 939,062, which the défendant is also charged 
with infringing. No. 939,062 was issued to Mygatt for making re- 
riectors of an intégral pièce of glass of which the upper part, or body 
part beneath the coUar portion, was to be composed of a specular re- 
flecting médium reflecting most of the light out of the open mouth of 
the reflector, and the lower or flared mouth part, composed of some 
interceptive light-difïusing or shading médium. 

The complainants in this suit rely only on claims 2 and 4 of the pat- 
ent. Claim 2 reads as f ollows : 

"2. An intégral shade reflector of glass, the upper portion of which is pro- 
vlded with a specular reflecting médium, the lower portion being formed. into 
a sklrt with substantially vertical walls, the skirt being composed of a trans- 
lucent médium." 

And claim 4 reads as f ollows : 

"4. A glass open-mouthed reflector shade having prisms thereon reflective 
of llght and a substantially vertical portion intégral therewith interceptive of 
some of the light rays." 

At the time this patent was applied for the reflectors in common 
use were so made that when in use, with an artificial light inside, the 
rays from the light, or the downward side rays, reached the eye direct, 
thus causing discomfort to the eyesight. In order to overcome this 
drawback, it was common to cover reflectors with hanging fringe, 
either of silk or of bead glass, to protect the eyesight from the direct 
rays of the light contained within the reflector. And, as the inventer 
stated in his application, his présent invention was intended to embody 
in a one-piece glass article the reflecting qualities of a specular reflect- 
or and the light-shading or light-softening qualities of the protecting 
fringe used for such a purpose. 

A large number of patents were offered in évidence for the pur- 
pose, we présume, of establishing a lack of novelty. But there are only 
four of them we deem it necessary to consider. Ail four were granted 
to Mygatt, one of the complainants. They are mechanical patents No. 
687,848, granted December 3, 1901; No. 762,926, granted June 21, 
1904; No. 821,308, granted May 22, 1906; No. 804,253, granted No- 
vember 14, 1905. No. 687,848 was for an improvement in prism glass 
globes, the spécification stating that : 

"The object of the Invention is to make prlsm-glass globes which will con- 
centrate and diffuse light in a downward direction and which will be little 
aflCected by dust and dirt accumulated thereon." 

It is not an intégral article, but a two-piece article. The inside of the 
upper pièce or portion of the globe is smooth, and so constructed as 
to reflect the light rays received thereon. The outer face of the lower 
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portion is smooth, and the inside is ribbed. It is clearly distinguishabîe 
from the open-mouth reflector shade of patent No. 939,062, which it is 
said to anticipate. 

In No. 687,848 the lower half of the reflector is intended to receive 
and does receive practically ail the light which does not go through the 
place left for inserting the lamp. It is the most brilliant part of the dè- 
vice. On the other hand, No. 939,062 provides for sending most of the 
light down and out of the open mouth of the reflector, at the same 
time shading the eyes from the light source. The one is not an antici- 
pation of the other. 

No. 821,308 is a device or method of decorating glass shades. The 
décoration is effected by providing the interior of the device with either 
raised or depressed forms of any desired size, shape, number, or color, 
preferably avoiding colors which interfère with the transmission of 
light and such ornamentation as frosting. The décorative features are 
impressed into or raised from the otherwise smooth inner surface of 
the reflector, and their effect is to break up the light rays to such an ex- 
tent that the décorations are visible through the sides of the device. It 
is clearly distinguishable from No. 939,062. 

In No. 821,308 the prisms are not concentrating prisms. They do not 
concentrate light, so as to send it down and out of the mouth of the 
reflector. They are difïusing prisms, and send the light upward to a 
large extent. It cannot be regarded as anticipating No. 939,062, which 
is clearly distinguishable. 

The object of No. 762,926 is: 

"To produce an intégral shade and reflector of glass which shall reflect the 
light rays which would otherwise go upward or in an undesirable direction and 
aiterwards diffuse such rays as well as the direct rays." 

The device is a globe, and not an open reflector. The light is con- 
centrated on the lower half of the inclosure, making a diiïusing device 
of high intrinsic brightness. Its lower portion comes into direct contact 
with the eye, and about 80 per cent, of ail the light of the lamp is con- 
centrated on the lower half of the globe, virtually making it take tîie 
place of the naked lamp itself. This does not anticipate No. 939,062. 

No. 762,926 calls for a device which does exactly the opposite 
of what is called for in patent No. 939,062. In No. 762,926 the light 
is made very intense, by concentrating it on the lower portion, instead 
of softening the light, as is the case in No. 939,062. There is no antici- 
pation. 

No. 804,253 is intended to produce a shade reflector of glass, in whole 
or in part composed of layers, and in which the main part of the re- 
flection of light rays, which would otherwise escape upwardly or in oth- 
er than useful direction, is effected by double-reflecting prisms, while 
the diffusion of light which would otherwise be too intense in down- 
ward or desired direction is effected by ground glass or similar sur- 
faces. We hâve failed to discover in it an anticipation of No. 939,062. 

The prior patents cited are, as the court below f ound, ail bulb patents, 
concentrating the light from one part above upon the bulb and in the 
part below, making a very intense light, which is quite différent from 
the effect of Jight thrown down into the open mouth of the reflectors 
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embodied in No. 939,062. In the latter patent, as the expert testified, 
the skirt portion of the device opérâtes to soften the light which reaches 
it from the lamp, and to spread or diffuse it. Thèse prisms operate in 
the way distributing prisms operate. And there is diffusion of Hght as 
a resuit of the position of the prisms with respect to the light source. 
The prisms on the skirt portion of the device are of precisely the same 
character, so far as mechanical construction goes, as the prisms on the 
upjper portion of the reflector; but they act in an entirely différent 
manner from the prisms on the body portions of the reflector, the rea-" 
son being that the incident light rays from the lamp happen to be dif- 
ferently placed with respect to the skirt. The prisms in the upper part 
of the reflector are almost totally refiecting prisms, only 10 or 15 per 
cent, of the light escaping. The prisms on the lower part, the skirt, 
are not used to concentrate light below and send it ail down and out 
of the open mouth of the reflector, but they are used to spread the light 
over the surface, diffuse and soften it, and save the eyes from the di- 
rect rays from the incandescent filament of the lamp. They send the 
maximum flux of the Hght from the lamp down and out of the open 
mouth of the reflector, at the same time shielding the eyes from the 
side flux, the side rays, and the downward side rays. They produce an 
effect which is almost exactly the opposite to what is produced by the 
reflectors, where the mouth of the reflector is not wide open, and where 
there is, instead of this skirt portion, either a curved portion, curving 
inwards, or an actual globe. The device required the exercise of the 
inventive f aculty, and a new and better reflector bas been created, which 
has new capacities, and performs new functions, and bas not been an- 
ticipated in the prior art. 

[7] The défendant in a suit for the infringement of a patent, who 
sets up prior use and want of novelty as a défense, has under the déci- 
sions of the Suprême Court the burden of proof upon him to estab- 
lish the facts beyond ail reasonable doubt. Cantrell v. Wallick, 117 U. 
S. 689, 695, 696, 6 Sup. Ct. 970, 29 h. Ed. 1017 (1886). The défend- 
ant, so far as patent No. 939,062 is concerned, has not shown beyond 
a reasonable doubt, or even by a prépondérance of the évidence, the an- 
ticipation in the prior art upon which he relied. 

As respects the first suit, the decree of the court below,' holding de- 
sign patent No. 37,967 invalid and dismissing the bill of complaint, is 
reversed, and the court is directed to grant the complainants an injunc- 
tion and an accounting. 

As respects the second suit, the decree of the court below, sustaining 
mechanical patent No. 939,062 and granting an injunction, and de- 
claring patent No. 40,182 invalid and refusing an injunction, is af- 
firmed. 

WARD, Circuit Judge, concurs in the conclusion of the majority as to 
design patent No. 40,182, but dissents as to design patent No. 37,967 
and mechanical patent No. 939,062, on the ground that neither involves 
invention. 
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STILLWELL v. McPHERSON, Highway Com'r. 

(Circuit Court of Appeals, Second Circuit November 10, 1914.) 

No. 30. 

Patents (§ 328*) — Validity — Infringembnt — Cohetigated Métal Culveet. 
The Watson patent, No. 559,642, for a corrugated métal culvert, dis- 
closes patentable invention and is valid; also, held infringed. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

On appeal from a decree of the District Court for the Northern 
District of Nçw York dismissing the bill which was filed for the in- 
fringement of letters patent granted to James H. Watson of Craw- 
fordsville, Ind., for a corrugated métal culvert. The patent is dated 
May 5, 1896, and expired May 5, 1913. A demurrer to the bill was 
sustained by the Circuit Court (172 Fed. 151), but this décision was 
reversed by this court (183 Fed. 586, 106 C. C. A. 354). The déci- 
sion on final hearing is reported in 207 Fed. 837. 

Wallace R. Lane and Clarence J. Loftus, both of Chicago, 111., for 
appellant. 

Risley & Love, of Utica, N. Y., and Bond & Miller, of Canton, 
Ohio, for appellee. 

Before LACOMBE, COXE and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The Watson patent has been so thoroughly 
discussed in the opinions of the District Court and of this court that 
it will serve no useful purpose to repeat in détail what is there said 
regarding the patent and the disclosures of the prior art. The patent 
is for a corrugated métal culvert. It is unusually plain and simple 
in its description and drawings and, for the purposes of this décision, 
is sufficiently described in the single claim, which is as follows : 

"A culvert constructed of sheet métal and comprising connected cylindrical 
sections provlded with circumferential corrugations extendlng to the ex- 
tremities of the sections, each section termtnatlng at one end in a flared and 
at the other end in a contracted portion of a çorrugation, vchereby the con- 
tracted extremity of one section is adapted to' fit into the flared extremity 
of the adjoining section to interlock the terminal corrugations, and means, as 
bolts, engaging the overlapping extremlties of the corrugations for securing 
the sections together, substantially as speclfied." 

It is .apparent from the record that the question of patentability is 
evenly balanced upon the proof . The District Judge was of the opin- 
ion that the patent was invalid for lack of invention but the record 
shows that other judges entertained a différent view. In brief, the 
daim is for a sheet métal culvert composed of connected cylindrical 
sections having circumferential corrugations extending to the extrem^ 
ities of the sections. Each section terminâtes, at one end in a flared 
and at the other end in a contracted portion of a çorrugation, so that 
two sections may interlock, the ends being held in place by bolts or 
similar means. The corrugations greatly strengthen the culvert and 

'For other cases eee same topic & S numbeb in Dec. & Am. Diga. 1907 to date, & Ren'r Indexes 
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the doubling of the corrugations at the joints braces and adds stability 
to the structure. In short, the patented culvert is cheap, strong, dura- 
ble, easily transported, quickly laid down and easily repaired. We 
cannot believe that the man who gave such a structure to the world 
should be denied the title of an inventor. 

If, in 1895, a farmer, finding that water had settled on the high 
side of the road through his farm, had dug a trench across the road 
and inserted therein two or three lengths of stove pipe to drain off 
the water and had then filled in the trench and covered the pipe with 
earth ; no one, we apprehend, would think of classing this farmer as 
an inventor. It required no exercise of the inventive faculties to do 
this, even though for a time the pipe successfully disp'osed of the 
water. 

But suppose, further, that after a few weeks of trial, the pipe had 
coUapsed, being unable to stand the strain of heavy loads driven over 
the road ; would the ordinary farmer attempt to remedy the difficulty 
or would he give up the problem as incapable of successful solution 
and build an old stone or cément culvert in its place? 

We think the farmer or a. mère mechanic would give up in despair, 
but the inventor would appreciate the difhculties and overcome them 
as they arise. In short, the successful solving of such a problem 
marks the différence between the inventor and the mechanic. The 
mechanic would reason that by replacing the pipe by a thicker and 
stronger one the ultimate collapse would only be delayed. He might 
attempt to strengthen the culvert by internai bracing, but it would 
soon appear that this would cause grass, leaves and other material 
to lodge on thèse obstructions and choka the passage. Again, he 
might try heavy earthenware or steel pipes, but hère, again, he would 
find that the cost of production, transportation and installing would 
probably form an unsuperable barrier and he would abandon the idea 
of attempting to improve on the culvert which had collapsed. The in- 
ventor, on the other hand, would look at the problem with a far 
wider range of vision. He would perceive the importance of retain- 
ing the métal pipes and would strengthen them by adding the corruga- 
tions and the double thickness of métal at the joints. Thèse changes 
would impart the needed strength without increasing the cost or add- 
ing materially to the expense of manufacture or transportation. The 
inventor would see the advantage of a métal culvert and would work 
upon the problem until he had solved it. The fact that Watson, dur- 
ing the early years of his patent, was almost invariably repulsed by 
those interested in the art because they thought his device empirical, 
inefficient and perishable, is persuasive to the conclusion that his im- 
provement was not obvions. In view of the phénoménal success of 
the patented pipe after the public became aware of its advantages, 
and the strength and durability which it bas developed after years of 
trial, we are of the opinion that any doubt as to patentability shouid 
be resolved in favor of the patent. The practical and commercial 
success of the Watson culvert is so clearly shown that we find it 
difficult to believe that a mère mechanic could hâve produced a culvert 



CKOMPTON & KNOWLES LOOM WOBKS V. STAFFORD 00. 841 

which has so revolutionized the art — a culvert which has shown a 
durability which no one at the time of the invention thought possible. 

We hâve hère not only the circumstance that the new device has 
conimended itself to the public and gone into extensive use. This 
sometimes happens because of judicious advertising and clever busi- 
ness methods. The early history of the patentee's expérience is il- 
luminative. For years after the issue of the patent he labored un- 
successfully to introduce his culvert. The persons whom he urged 
to try his device, persons engaged in road building and under-draining, 
declined to do se because it seemed to them very doubtful whether it 
woukl endure, and opposition vi'as overcome only after he had actu- 
ally built a few culverts and demonstrated their capacity to remain 
efficient after years of use. This circumstance indicates that, simple 
though it is, the Watson culvert is a device which would not hâve sug- 
gested itself to the ordinary road builder. 

Infringement is clearly shown, the two structures are almost iden- 
tical and the only différences are of form and not of substance. The 
défendant passes the rivets through the métal at a point farther from 
the ends of the section by less than an inch than in the complainant's 
structure. The différence is trivial and nothing functional is produced 
thereby. 

The decree is reversed with costs and the cause is remanded to the 
District Court with instructions to enter a decree for the complainant 
in the usual form. 



CEOMPTON & KNOWLES LOOM WORKS v. STAFFORD CO. 

(Circuit Court ot Appeals, First Circuit November 24, 1914.) 

No. 1041. 

Patents (§ 328*) — Anticipation — Weft Eeplenishinq Mechanism fob Looms. 
The Smith patent, No. 692,935, for a weft replenishlng mechanism for 
looms, is void, as disclosing no new principle of opération or patentable 
improvement over the device of the Northrop patent, No. 600,016. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Arthur L,. Brown, Judge. 

Suit in equity by the Crompton & Knowles Loom Works against 
the Stafford Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

For opinion below, see 205 Fed. 925. 

W. K. Richardson, of Boston, Mass. (J. 1,. Stackpole, of Boston, 
Mass., on the brief), for appellant. 

Wilmarth H. Thurston, of Providence, R. L, for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This bill charges infringement of claims 
13 and 14 of letters patent No. 692,935, issued to Harry W» Smith 
on February 11, 1902, for a weft replenishing mechanism for looms. 
The claims in suit are as f ollows : 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"13. In a loom the following Instrumentalltles: A fllling-changing mechan- 
Ism, a lay, a detecting meehanism, Includlng two feeler-flngers adapted to 
enter the shuttle and feel for the fllling, and mechanical means under control 
of said feeler-fingers for operating the fllling-changing meehanism to supply 
fresh fllling when that in the shuttle has become nearly exhausted. 

"14. In a loom the following Instrumentaltties: A fllling-changing meehan- 
ism, a lay, a detecting meehanism, Including two independently-movable 
feeler-fingers adapted to enter the shuttle and feel for the fllling, and mechan- 
ical means under control of said feeler-flngers for operating the fllling-chang- 
ing meehanism to supply fresh fllling when that in the shuttle has become 
nearly exhausted." 

The District Court dismissed the bill, with an opinion passed down 
on June 25, 1913, reported in 205 Fed. 925, on the ground that the 
daims in question were anticipated by a patent issued to one James 
H. Northrop on March 1, 1898, No. 600,016. Thereupon the com- 
plainant appealed to us. 

The patented device is a detecting meehanism in a refined art, by 
which, through the opération of two Angers in connection with a 
bobbin, the fact may be shown in advance as the bobbin becomes 
nearly exhausted, so the same can be replaced seasonably by a full 
one. It will be seen by the claims in suit, and by the spécification of 
the patent, that the fingers are independently movable, that both enter 
the shuttle, and that while one contacts with the filling on the bobbin, 
and as that becomes reduced in amount assumes a séries of différent 
positions, the other contacts with the base of the bobbin without be- 
ing so changed in position. It is the change in relative position of 
the two fingers that finally, when the filling is nearly exhausted, re- 
leases the "filling-changing meehanism" which supplies fresh filling. 

With Northrop, there was also a combination in a detecting meehan- 
ism of two fingers, one a feeler-finger and the other an actuating-finger 
— ^the latter, as in the patent, not contacting with the filling. It is 
true that the two fingers were not independently movable, but were 
parts or branches of a swinging-arm, the change in position whereof, 
due to the fact that the feeler-finger had to enter further and further 
into the shuttle before it could contact with the filling, finally set the 
"filling-changing meehanism" in opération. It is true also that, with 
Northrop, while one of the fingers contacted with the filling, the other 
contacted, not with the base of the bobbin, but with the shuttle-body. 
It is true also, as we hâve said, that the art involved is a refined one ; 
but though the device of the patent is a mechanical improvement over 
Northrop, the most that can be said about it, as compared with North- 
rop's in the above respects, leaves us of the opinion that no new prin- 
ciple of opération and no new resuit of any kind is involved, but, at 
the most, only more or less skillful mechanical devices, such as are 
ordinarily regarded as indicating no patentable novelty. 

The two feeler-fingers mentioned in each claim, whether "independ- 
ently movable" or not, are to be "adapted to enter the shuttle and 
feel for the filling." But we find nothing new in "feeling for the 
filling,"*nor in the other instrumentalities included by the claims with 
the feeler-fingers. Entering the shuttle by both fingers is thus the 
only novelty claimed. 
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The argument of the appellant, that having entered the shuttle one 
finger contacts with the bobbin while the other feels for the thread, 
thereby assuring greater accuracy in opération than is possible where 
one finger contacts with the outside of the shuttle insteadof the bob- 
bin, lacks sufficient basis in anything set forth in the claims. There 
is nothing in either of them requiring either finger to contact with the 
bobbin (as between it and the filling upon it), nor does either claim 
necessarily involve such contact to justify calling either finger a."bob- 
bin-feeler." 

We therefore accept the conclusions of the learned judge of the 
District Court that the claims in suit point out no mechanical différ- 
ences from Northrop that are substantial or patentable. 

Claims 13 and 14 came into the patent in suit by amendment; and 
the respondent claims that the patent must be invalid because the 
amendment was made without any new oath in référence thereto. We 
do not find it necessary to investigate this question, or to express any 
opinion in référence to the proper answer to it. 

The decree of the District Court is aifirmed, and the appellee recov- 
ers its costs of appeal. 



MITCHELL et al. v. KEMP & BURPEE MFG. CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 7, 1915.) 

No. 1873. 

1. WOBDS AND PHEASES — "WaIVEB." 

A "walver" is a voluntary surrender of a rlght. It exlsts when the 
party does not Inslst on or gives up some advantage which, but for the 
waiver, he would hâve enjoyed. It may be established by acts, conduct, 
déclarations, and even by the silence of a party, as well as by hls ex- 
press consent and approval, and of necessity may be proven by paroi. 
While it is not in a proper sensé a species of estoppel, yet If a party to 
a transaction induces another to aet on the reasonable bellef that he has 
waived or wIU waive certain rlghts, remédies, or objections which he is 
entitled to assert, be will be estopped to Insist on such rlghts, remédies, 
or objections to the préjudice of the other. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Walver.] 

2. Patents (§ 216*) — Tebeitobial Rights — Waiver. 

Complainant company, manufacturing manure spreaders Includlng a 
patented device, sued the K. Company for infringement, and in Decem- 
ber, 1902, settled such suit, and afterwards licensed the K. Company gen- 
erally to use the patented device upon its manure spreaders. Thereafter, 
with full knowledge of the license, complatnant gave to défendant M. the 
exclusive right to sell its spreaders in a prescribed territory, he having 
accepted the contract without knowledge of the K. Company's license; 
but a slmllar contract was made by complainant with M. for the year 
1904, and with M. & Son for the years 1905 and 1906, with full knowledge 
on their part of the license. Eeld, that défendants, M. and M. & Son, 
having renewed their contract with such knowledge, waived the right to 
claim damages by reason of the sale of the K. Company's spreaders in 
such territory. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 329; Dec. DIg. 
§ 216.*] 

_« \ — . 

•For other cases see same toplc & S numbsb in Dec. & Am. Dlgs. 1907 to date, & Reo'r Indexe» 
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In Error to tlie District Court of the United States for the Ëastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Benjamin C. Mitchell, individually, and Benjamin C. Mit- 
chell and another, trading as B. C. Mitchell & Son, against the Kemp 
& Burpee Manufacturing Company. Judgment for défendant (215 
Fed. 935), and plaintiffs bring error. Affirmed. 

J. Barton Rettew, of Philadelphia Pa., for plaintiffs in error. 
Stéwart F. Hancock, of Syracuse, N. Y., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The Kemp & Burpee Manufacturing 
Company, which will hereafter be referred to as the Manufacturing 
Company, instituted an action against the copartnership of B. C. Mit- 
chell & Son to recover a balance due for merchandise sold under a 
contract. Mitchell & Son admitted the amount due, but in avoidance 
of payment made a counterclaim for damages arising out of alleged 
breaches of the contract by' the Manufacturing Company, which, in 
addition to being presented as a défense to the action instituted against 
them by the Manufacturing Company, was alleged as the cause of ac- 
tion in suits instituted' by Benjamin C. Mitchell, individually, and by 
Mitchell & Son, copartnership, against the Manufacturing Company. 
There then existed several actions involving various phases of the 
same controversy, which afterward were consolidated, and referred 
to a référée "to settle ail différences, claims, and demands existing 
between the parties." Upon this comprehensive submission the référée 
made an award, in afSrmance of which the District Court entered 
judgment, which, upon writ of error, is now before this court for re- 
view. 

The Kemp and Burpee Manufacturing Company was a corporation 
engaged in the business of manufacturing and selling a certain type 
of manure spreaders. It owned and used in connection therewith a 
certain invention or device covered by letters patent, being a sleeve 
upon the beater driving mechanism of a manure spreader, and for a 
considérable period prior to December, 1902, it was in litigation with a 
rival concern, known as the J. S. Kemp Manufacturing Company, 
hereinafter referred to as the Kemp Company, for infringement of 
the patented device. On December 6, 1902, the infringement suit was 
settled, and under stipulations of the parties a decree was entered es- 
tablishing the validity of the patent and fixing an amount of damages 
sustained by the Manufacturing Company because of the infringement. 
Upon the same date, and pursuant to the same stipulation, the Manu- 
facturing Company entered into an agreement with the Kemp Com- 
pany, whereby it licensed the Kemp Company to make and sell on 
royalty, in territory which included that hereinafter described, the 
device covered by the letters patent. It is important to observe that 
by the license the Kemp Company was not authorized to make and sell 
manure spreaders of the type made and sold by the Manufacturing 
Company, but was authorized to make and use upon its own raanmre 
spreaders the appliance or device covered by the patent. 
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On January 1, 1903, in full knowledge of the license granted in the 
month preceding, the Manufacturing Company entered into a contract 
with B. C. Mitchell, whereby, in terms similar to contracts that previ- 
ously existed between them, it gave to Mitchell the exclusive right to 
sell its manure spreaders in a restricted territory, which included the 
State of New Jersey and certain counties in the states of Pennsylvania, 
Delaware, and Maryland. A similar contract was made by the Manu- 
facturing Company w^ith Mitchell for the year 1904, and with Mitchell 
& Son for the years 1905 and 1906. 

At the hearing before the référée, the Manufacturing Company 
claimed the whole amount of its book account admitted by Mitchell & 
Son to be due (except for the damages claimed), and urged that in 
granting the license to the Kemp Company it did not violate the pro- 
visions of the contracts with Mitchell or Mitchell & Son, coriferring 
upon them the exclusive right to sell in the territory designated, be- 
cause, first, the license contract extended only to the use and sale of a 
patented device upon manure spreaders manufactured by the Kemp 
Company, and not to the sale of manure spreaders manufactured by 
the Manufacturing Company; and, second Mitchell and Mitchell & 
Son made their contracts for the years 1903, 1904, 1905, and 1906 in 
full knowledge of and acquiescence in the license referred to. Mitchell 
and Mitchell & Son made a coiinterclaim for damages, upon the ground 
that when they entered into the contracts they were ignorant of the 
outstanding license which brought a part of the machine of the Manu- 
facturing Company in compétition with them in the territory which 
had been granted exclusively to them. 

The référée admitted évidence of the knowledge on the part of 
Mitchell and Mitchell & Son of the outstanding contract of license 
at and before the dates upon which they entered into their several con- 
tracts with the Manufacturing Company, and found that at the time 
Mitchell entered into the contract for 1903 he was ignorant of the 
outstanding license and at the time Mitchell and Mitchell & Son, re- 
spectively, entered into the contracts for 1904, 1905, and 1906, they 
knew of the outstanding. license and acquiesced in the same. Counsel 
for Mitchell and Mitchell & Son objected to this évidence, and as er- 
ror assigned that it was admitted to alter and vary the unambiguous 
terms of the written contracts, and that upon the évidence the référée 
gave to the contracts a construction différent from that which their 
terms import. The référée held that the évidence was admitted to 
show knowledge of and acquiescence in the outstanding license by 
Mitchell and Mitchell & Son when they entered into the contracts, and 
that by their words showing knowledge, and by their conduct showing 
acquiescence, they waived the right conferred upon them by certain 
of the contracts to exclusively sell in the territory designated manure 
spreaders with the appliance covered by the letters patent. 

We do not consider the question presented in this case to be one of 
the construction of the contracts entered into, for the plain terms of 
the contracts leave nothing to be construed; nor do we find that ei- 
ther in admitting or considering évidence pertaining to the knowledge 
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and conduct of Mitchell and Mitchell & Son, respecting the outstand- 
ing license, the référée or the court below construed or attempted to 
construe the contracts in suit. In f act they admitted that the contracts 
meant what they said, when by their terms they gave to Mitchell and 
Mitchell & ,Son, respectively, the exclusive right to sell manure spread- 
ers made by the Manufacturing Company in the territory prescribed. 
The question presented and decided was virhether Mitchell and Mitchell 
& Son waived any rights or advantages to which, by the terms of 
the contract, they were entitled. 

[1] Tersely stated, a waiver is a voluntary surrender of a right. 
It exists when a party does not insist upon or gives up some advan- 
tage which, but for the waiver, he would hâve enjoyed. It is an élec- 
tion by one to dispense with something of value or to forego an ad- 
vantage he might hâve taken or insisted upon, and which he has vol- 
untarily relinquished or surrendered. 40 Cyc. 252. 

"Waiver Is where one in possession of any right, wlietlier conferred by law 
or by contract, and with fnll knowledge of the material facts, does or for- 
bears the doing of something Inconsistent with the existence of the right or 
of his intention to rely upon it. Thereupon he is precluded from claiming 
anything by reason of it afterwards." Blshop on Contracts, § 792 ; Pokegama 
Sugar Fine Lumber Ce. v. Klamath R. L. & I. Co. (C. C.) 96 Fed. 34. 

Waiver of a right or a benefit may be established by the acts, con- 
duct, déclarations, acquiescence, and even the silence of a party, as 
well as by his expressed consent and approval, which, of necessity, 
may be proved by paroi. Hyde v. Kiehl, 183 Pa. 414, 38 Atl. 998; 
Allen V. Sowerby, 37 Md. 410. 

"While a waiver is not in the proper sensé of the term a species of es- 
toppel, yet where a party to a transaction Induces another to act upon the 
reasonable belief that he has walved or wlU waive certain rights, remédies, 
or objections which he is entitled to assert, he will be estopped to insist 
upon such rights, remédies or objections to the préjudice of the one misled." 
Marine Iron "Works v. Wiess, 148 Fed. 153, 78 C. G. A. 279. 

[2] The référée found that when the contract for 1903 was en- 
tered into, Mitchell was ignorant of the existence of the outstanding 
license, and therefore, under that contract, did not waive his exclusive 
right to sell the products of the Manufacturing Company within the 
restricted territory, and allowed the damages claimed, which of course 
is not assigned as error. But the référée found that the contracts for 
1904, 1905, and 1906 were entered into with full knowledge on the 
part of Mitchell and Mitchell & Son of the existence of the license 
to the Kemp Company, and of the fact that the Kemp Company was 
manufacturing manure spreaders with the device under the license, 
and selling the same in their restricted territory, and that Mitchell and 
Mitchell & Son, by their acts, conduct, and déclarations, waived their 
right to claim damages for the alleged breaches of the contracts by 
failing seasonably to assert the same, by making payments under the 
contracts without making claims or déductions for damages, and by 
failing to claim damages or to give notice of an intention to claim 
damages until years after the breaches were alleged to hâve occurred, 
and until after the Manufacturing Company severed business rela- 
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tions with them. The District Court, in approving the award of the 
référée, found that the évidence clearly and decisively established this 
conclusion, and with this view we concur. 
The judgment below is affirmed. 
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SAMB V. HEYMAN. 

(District Court, S. D. New Yorli. December 17, 1914.) 

Nos. 9-276, 10-84. 

1. Patents (| 328*) — ^Validitt and Infringement — ESiltee Pulp Packing 

Machine. 

The Kiefer reissue patent, No. 12,455 (original No. 797,122), claims 9 
and 10, for a fllter pulp packing macliine for pressing fllter calce for béer 
fllters, held valid, but not inf ringed. 

2. Patents (§ 328*) — Validity and Infringement — Beeb Filteb. 

The Kiefer patent, No. 993,780, for a filter for straining béer and aie, 
claùn 1, is valid, but in view of the prior art is entitled to only a nar- 
row construction ; as so construed, held not infringed. 

3. Patents (§ 328*) — Validity — Beeb Filter. 

The Kiefer patent, No. 1,015,326, claims 14 to 17, inclusive, and 19 to 
22, inclusive, for a filter for straining béer, etc., which were introduced 
by amendment pending the application, without any supplementary af- 
fidàvlt, are void for lack of description; certain of the éléments claimed 
therein being entirely absent in the proceedings up to that time, not only 
from the speciflcation, but also from the drawlngs and claims. Claims 
23 to 25, Inclusive, for a filter cake as a new article of manufacture, also 
held invalid, for want of novelty. 

4. Patents (§ 328*) — Vaudity — Beeb Filteb. 

The Kiefer patent. No. 1,023,254, for a filter for straining béer and aie, 
Is void for lack of novelty in view of the prior art. 

In E^uity. Suit by the Karl Kiefer Machine Company and Karl 
Kiefer against Unionwerke, A. G., and against Nathan H. Heyman. 
On final hearing. Decrees for défendants. 

Henry D. Williams, of New York City, for complainants. 
Wetmore & Jenner, of New York City, for défendants. 

SANBORN, District Judge. Infringement suits on three patents 
for a filter for straining béer and aie, including also claims for the filter 
cake itself, and on one reissue patent on a press for packing the filter 
cake. Tnere is also included in the Heyman case a cause of action 
for the repeal of a later patent issued to défendant Heyman as assignée 
of Benno Danziger. The patents involved are: 

Reissue patent No. 12,455, to Karl Kiefer, dated February 20, 1906 
(original applied for June 12, 1905, No. 797,122). 

Patent No. 993,780, to Karl Kiefer, applied for April 16, 1906, issued 
May 30, 1911. 

Patent No. 1,015,326, to Karl Kiefer, applied for February 12, 
1906, issued January 23, 1912. 

•For other cases see same topio & § sumbbb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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Patent No. 1,023,254 to Karl Kiefer, applied for April 23, 1907, is- 
riuedApril 16, 1912. 

The Danziger patent. No. 1,029,915, sought to be repealed as an in- 
terfering one, was applied for July 12, 1911, and issued to Nathan H. 
Heyman June 18, 1912. It is alleged that this application was for'the 
improvements in filters covered by the Kiefer appHcation, resulting in 
patent 1,023,254, and that the patent was issued by inadvertence or 
mistake. 

In addition to the défenses of lack of novelty and noninfringement, 
several relating to certain of complainants' patents are pleaded and 
relied on. Thèse are specifically mentioned in this mémorandum in 
connection with the discussion of the respective patents. Seventy-fiye 
prior art patents are pleaded in the answers, and many prior publica- 
tions. Thirty-two of thèse patents are particularly relied on as anti- 
cipations in whole or part, as well as several exhibits of filters, filter 
f rames, and filter cakes. ' 

In the manufacture of béer it is necessary to filter out certain waste 
mafter after fermentation, particularly what remains of the yeast, and 
to be efficient the process must be rapid. It is donc by forcing the 
liquid through compressed wood pulp or cottoh fiber of a density suffi- 
cient to retain the impurities, but allow the clear liquid to be forced 
or drawn ofï. This is called the racking-oflf process. In modem filters 
a barrel per minute can be thus purified. After use for a certain time 
the machine and filter plates must be thoroughly cleansed, and the 
pulp or fiber cakes broken up into "filter mass" and washed for re- 
peated use in other cakes, to be again pressed and used in future filter- 
ing. The following further description is taken from Mr. Jenner's 
brief : 

"In order to use pulp as a filtering material It Is necessary to compress 
it, more or less, which closes up the Interstices between the fihers and renders 
the mass capable of restrainlng the impurities which it Is desired to remove 
from the liquid and permit the liquid to pass through. The completeness of 
this removal, and hence the efflciency of the flltration in this respect, dépends 
upon the degree of compression ; the greater the compression, the doser the 
flbers lay together, and the more difBcult for impurities to pass through. At 
the same time, the denser the material, the slower the liquid passes through 
for a given pressure, and the greater the pressure the speedier the flltration. 
The compression, therefore, of the layer of pulp will dépend upon those two 
conditions, the degree of clarification, and the speed of flltration which may be 
desired, and to meet thèse varying requirements the degree of compression 
is left to the judgment of the operator. The conditions mentioned will vary 
in différent cases, but for such a liquid as béer an arerage must exist in 
actual practice, to meet \vhich the degree of compression and degree of 
density may be standardlz'ed. In the trade and in some of the patents the 
pulp is called 'filter mass.' In some of the early patents the filter mass was 
tompressed in the filter itself ; in others the filter mass was compressed out- 
side of the filter itself, in a press adapted to compress the filter mass into 
the form of layers or cakes, suitable to be put into the filter, or in frames 
which, when aggregated, constitute the filter. From the beginning marginal 
compression of the filter layer was eft'ected In order to produce a gasket 
efCect and orevent leakage of the unfiltered liquid around the edge of the 
filter layer, without going through the filtering médium itself. This was, of 
course, a necessary précaution." 

In modem practice the pulp is not used as a gasket, but the round 
filter cakes are placed in the filter somewhat like coins in a portable 
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savings bank. On each side of the cakes (top and bottom) are the flat 
circular disks or filter plates, with means for allowing the liquid to es- 
cape through their edges atid centers, or edges alone, under pressure. 
A silver dollar would be a small copy of the filter cake, if its edge wçre 
compressed to half the thickness of the center portion. 

Mr. Kiefer has taken out a number of patents for filters and fiilter 
cake presses. He entered the field in 1897, and has had applications 
in the Patent Office much of the time since. He was accustomed to 
do his own soliciting, and acquired a considérable degree of skill in that 
line, in spite of the fact that he was educated in Germany, and has not 
fully mastered the English idiom. He was his own expert witness, and 
showed a thorough knowledge of the filtering art. 

It may f airly be said, I think, that the filtering art was pretty well de- 
veloped when Kiefer began applying for patents, especially by 1901, 
when one of his earlier inventions was applied for ; the first patent in suit 
dating from 1905. Most of the thingfe which Kiefer introduced in his 
combination claims were already known, so his work was mainly im- 
provement, by a more exact or refined application of old principles. 
Adams & Westlake Co. v. Peter Gray & Sons (D. C.) 206 Fed. 303. De- 
fendants put in évidence parts of a German filter found in Everard's 
brewery, New York City, known as the Enzinger machine, and drawings 
of ail the filter parts. Apparatus of this kind was brought from Ger- 
many in 1893, and used down to 1905. A later and stronger form, call- 
ed the "Mammut," was brought over in 1905. The press in which the 
pulp plate was made is shown in Enzinger's German patent, No. 69,- 
405, of 1893, and his American patent, No. 605,706, of 1898. 

In order to properly value what Mr. Kiefer has contributed to the 
beer-filtering art, a brief description of the Enzinger press and filter 
may be profitable. It is obvious that the Mammut type, so far as it is 
merely heavier and stronger and has the same mode of opération, is a 
mère development of the early kind. It is of the battery type, where 
the f rames are brought together in a vertical position and screwed up, 
so that the filter, when fully put together, is horizontal in its position. 
This may be illustrated by likening the frames to wire screens for Win- 
dows, with the wire in the center plane of the screen, and having the 
wooden frames very thin. Suppose a number of them are set up verti- 
cally and juxtaposed, and holes are bored through two opposite corn- 
ers of the frames, so as to make two continuons channels through ail 
of them. Obviously one channel may be used to introduce liquid to the 
inside of the frames, and the other to take it out, provided slots or holes 
be made from the inner sides of the channels into the frames. The 
frames being clamped up tight, and both ends of the battery or row of 
frames being made water-tight, the liquid forced from the channel into 
the inlet slots must go through the frames sidewise, and escape from the 
outlet slots on the opposite side. Now, if each alternate f rame be cov- 
ered on each side of the woven wire with a thin filter pulp cake it may 
be seen that the liquid may be so introduced that it must run through 
the filter cake before passing out through the outlet slots, and leave its 
impurities behind in the pulp. This may be taken as a rough descrip- 
tion of the Enzinger filter, although in that there are four channels, two 
218 F.--54 
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at alternate corners of the plates, so that tlie cl'oudy and clear liquid 
is put in and taken out through parallel channels at one corner only; 
the channels at the opposite corner being used for the escape of air 
andgas. 

In order to prépare the alternate frames with a filter pad or cake 
on each side of the centrally located wire screen, it is necessary to hâve 
a press, consisting of a drum or container into which the frames will 
fit tightly, and means for exerting pressure. A thin mixture of water 
and pulp is poured into the drum (which is provided with a perf orated 
bottom), then a frame, and then an equal amount of the fibrous mix- 
ture. Pressure being applied, the water escapes through the perf orated 
bottom, and through the piston or top and sides (both perforated), until 
the cake is pressed to the proper thickness. The side walls of the 
container just opposite the completed cake are made impervious to 
water. .The pulp frame (or stuff frame) is then taken out and placed 
in the filter rack, with an alternate empty frame, then another is made, 
and so on until the filter of 10 or 20 frames is complète. Rubber 
gaskets were placed betweCn the flat sides of the edges of the plates, 
so they would make a water-tight battery when clamped together, with 
impervious end plates, leaving openings only at the channels for the 
liquid and gas. 

Presses and filters, such as attempted to be described, were in quite 
gênerai use when Mr. Kiefer entered the field, and are fully described 
in four or five Ënzinger patents, some of which were issued before 
1897, the time of Kiefer's first application, and ail before he applied 
for the eldest patent in suit. Other inventors, also, like O'Hanlon and 
Theurer, brought out filters prior to 1900. 

The wire screen mentioned as an illustration was, like ail of the 
Ënzinger frames or "grids," perforated, and the screen fine enough 
to keep the fibers of the filter mass from passing through it; that 
is, it was both "perforate" and "fibrè-retaining." Some of the Ën- 
zinger grids were fiber-retaining, and others light open frames, with 
variously perforated centers. Curiously enough, Mr. Kiefer's first pat- 
ent application, filed in 1897, as well as the claims allowed, call for 
an imperforate frame or grid, which is made an important élément 
of a later patent now in suit. In this first patent. No. 579,586, is- 
sued to Karl Kiefer March 30, 1897, it is stated that he obtains a more 
simple construction, an even, homogeneous pulp layer, and simplifies 
the filtering opération. Thèse objects he obtains principally by the 
specially constructed filter plate, which is shown as imperforate, and 
having intercommunicating channels, also claimed in one of the later 
patents in suit. 

Mr. Kiefer's second application was also for a filter, and was ap- 
plied for April 29, 1901, patent issuing January 10, 1905, No. 779,607, 
containing 62 claims. The gist of the disclosure is that coarse wire 
cloth between the filter cakes may be profitably used for the inlet 
conductors, and coarse wire cloth covered with fine wire cloth for 
the outlet conductors; the fine cloth with meshes of an eighth of an 
inch being fiber-retaining. In this patent several of the éléments of 
patents in suit are either explained or referred to, such as marginal 
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compression, nonhomogeneous filter cake, telescoping of filter éléments, 
and the notion of compressing the filter layers outside the filter. As 
to most of thèse means for producing the effect referreS to are also 
shown. 

Another application by Mr. Kiefer was filed March 6, 1903, patent 
issued February 20, 1906, No. 812,931, for improvements in liquid 
conductors or filter plates. The patent covers marginal compression 
and a new form of imperforate plate. It is called a pan having a 
plane imperforate bottom. 

A little later in 1903 an application for a press patent was filed, 
issued January 10, 1905, No. 779,548. Its object was to keep a wire 
ôutlet conductor properly centered in the pulp while compression was 
going on. It has no relevancy to this suit. 

A single further application for 'a filter patent was made before 
the first of the patents in suit, on April 7, 1904, issued February 20, 
19Q(5, No. 812,932. This application, however though filed 11 months 
before that of the original press patent, uses a number of the same 
drawings, and seems to hâve been a companion application, one for 
the press, the other for the filter. It will not, therefore, be treated 
as an anticipation of No. 12,455, reissue. As to the three others in 
suit, it contains edge compression, and assumes that the filter cakes 
hâve been previously formed for insertion in it. 

Other inventors besides Kiefer had also added something to the art 
prior to Kiefer's application for the first patent in suit. J. F. Theurer, 
of Milwaukee, had taken out several patents. In two issued in 1899 
he shows edge compression. He says the pulp is compressed between 
rings to such an extent that no liquid can pass around the edge of the 
cake, and the same élément is claimed in his patent No. 618,965. 

[1] Validity of the Press Patent. On June 12, 1905, Mr. Kiefer 
applied for a patent on a press or pulp-packing machine, and it was 
issued August 15, 1905, No. 797,122. A few months later he applied 
for a reissue, and it was granted February 20, 1906, No. 12,455. The 
gist of this patent is the production of a nonhomogeneous filter cake, 
being one more compressed in its center than in other parts. The 
idea is that the thin pulp, suspend éd in water, should be kept even 
throughout its whole extent ; that is, without any latéral movement 
of the fibers, which might make it uneven and so imperfect. This is 
to be secured by permitting the water to escape only through the filter 
plates at the top and bottom of the filter mass, and not at the sides 
of the cylindrical container. Then, in order to secure the edge com- 
pression, central hubs, ring-shaped projections or protubérances are 
attached to the respective tops and bottoms of the inside edges of the 
filter plates, so placed that the distance between thèse hubs is only 
half what it is between the plates. That part of the cake between the 
hubs will be compressed to half the thickness of the rest. Mr. Kiefer's 
theory is explained in his spécification as follows : 

"If the perforated plate IS and also the perforated plate attached to the 
cover 12 hâve central aud ring-shaped projections H and 15, as shown in Figs, 
3, 4, and 5, the fllter mass will be more compressed at the center than at any 
other part, as shown by the increased number of dots. In -fact, it may by 
thèse projections be compressed to perfect dryness and imporosity. I will 
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.explaln the reason why thls Is the case. It Is made possible In one opération 
by the flbrous nature of the fllter pulp and facilltated by pressing the water 
out In two opposite directions only — namely, top and bottom. If the fllter 
pulp would be an absolutely plastic materlal, the resuit would be a perfect 
homogeneous pulp layer. Now the plastlcity of the pulp disappears with the 
loss of Its moisture, and while it is still compressible up to dryness It is not 
perfectly plastic or ductile In ail directions. In the position shown in Figs. 
3, 4, and 5 the fibres around the center eannot escape from their place during 
pressure, as would be the case with a perfectly ductile materlal ; but by rea- 
son of the Interlaelng of the flbers they hâve to remain at their places. 
By expressing the water in two opposite directions only — namely, top and 
bottom — I keep the fibers in a relative position of rest within the pulp 
layer horizontally, and a perfect nonhomogeneous fllter layer is the resuit, 
while if I were to extract the water from the sides of the cylinder the flber 
would move in radial directions, foUowing the flow of the water, and the 
resuit would be an imperfect layer. While at each place of the fllter layer 
the same amount of flbers is compressed, the ratio of compression In the 
aiter layer may vary from one to two to one to four up to imperviousness." 

This theory, which Mr. Kiefer says is not yet believed in,- Is sup- 
posée! to be corroborated by a later patent to L,oew, No. 959,021, where 
it is said: 

"I hâve dlscovered • * • that if the inner tube Is perforated, and 
the onter drum is substantially not perforated, the fllter mass will be packed 
more tightly against and around the perforated surfaces than the imperforate 
or less highly perforated surfaces." 

Claims 9 and 10 of the reissue patent are in question: 

"Olaim 10. In a fllter pulp packlng machine, the combination of (1) a con- 
tainer, of (2) a plane bottom and (3) a plane cover to such container, (4) means 
of approachlng both of them so as to express the liquid from the pulp with- 
in the container, of (5) protubérances attached to the bottom and top adapted 
to produce a stronger compression upon the fllter pulp in contact with said 
protubérances than is produced upon the rest of the fllter pulp." 

In daim 9, élément S reads thus : 

"(5) Means producing during such approach a materially stronger com- 
pression to some parts of the pulp than to others." 

Whether or not Mr. Kiefer's theory is correct is impossible to find 
out, but he was the first to produce in filter cakes a high degree of 
edge compression, and transferring thèse cakes from the ring-shaped 
projections of the press to the like projections of the filter. There is 
a new mode of opération and an improved resuit. Edge compression 
was not new, but Kiefer gets more of it, and a more convenient op- 
ération. The perforated protubérances were new, and may hâve some 
effect. Kiefer made a forward step, so, if the reissue is valid, the pat- 
ent should be sustained. 

IVas the Reissue No. 13,455 Authorised? I think that the inven- 
tion shown in the first application was not broadened in the reissue, 
because both spécifications and drawings show the perforated pro^ 
tuberances. Under the rule of Toplifï v. Topliff, 145 U. S. 156, 12 
Sup. Ct. 825, 36 L. Ed. 658, the commissioner's décision on inadver- 
tence, accident, or mistake is not reviewable by the courts, except in 
plain cases. Kiefer having originally shown protubérances, and per- 
forations in them, but not having clearly claimed either in the first pat- 
ent, it would seem he was within the reissue statute, even though his 
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motive or reason may hâve been that another application for a non- 
homogeneous filter layer wzs disallowed in the Patent Office. 

I think, therefore, that although the notion of marginal or medial 
compression was not itself new, that of the fiber movement was, and 
that when Kiefer put them together, with the other combined elementS; 
in claims 9 and 10, he made a forward step. The means mentioned in 
claim 9, in view of the spécification, signify perforations in the rings. 
The reissue is valid, and it should be so decreed. 

Infringement. The only thing really new in the reissue is the pre- 
f orated protubérances, which défendants do not hâve. In the main they 
took their press from Enzinger, with improvements suggested by the 
State of the art, to which Kiefer had contributed his share. They use 
a perf orated circular drum or container, while that of the patent is im- 
pervious. Means and opération are différent, though resuit may be the 
same. 

Mr. Kiefer's theory of infringement is as follows : The upper two- 
thirds of défendants' circular container is perforated to allow latéral es- 
cape of the water, and the lower one-third, opposite the compression 
rings, is imperforate. During the first part of the compressing opér- 
ation the water escapes through the side holes, carrying with it some 
of the adjacent fibers, until by the lowering of the compression plate 
the perforations are passed and the lower imperforate part is reached. 
The testimony then continues : 

"Q. And by that time you hâve got such a conslsteney of the mass 
that the flbers are Interlaced by that flow? A. By that tlme I hâve reached 
the lower part — let us say, quarter — of the piston, and I hâve such a con- 
slsteney of the pulp In the cyllnder that the fibers do not move any more 
with the water ; that means they would not move any more followlng any 
partlcular flow of water, but they are fixed In a horizontal direction; they 
cannot move sldeways any more, but they can stlU be compressed." 

On the theory hère expounded, défendants obtain a better resuit by 
différent, and,' as I think, not équivalent, means. While the Kiefer 
press has been commercially successful, this, of course, is no évidence 
that défendants use it. I think they do not. 

[2] Validity of the First Filter Patent. The Kiefer patent, No. 
993,780, was applied for April 6, 1906, forfeited, renewed February 
23, 1911, and patent issued May 30, 1911. There has been no com- 
mercial use of the invention. The only claim in suit follows : 

"Claim 1. In a fllter, the comblnation with (1) filter layers of compressed 
molst pulp, of (2) a nonwoven, imperforate liquid conductor of a single man- 
ufacture between them and in direct contact with the fibers of said pulp, 
(3) with means for the admission of the cloudy liquid and for conducting 
the elear liquid away." 

We quote from Mr. Williams' brief as to this invention : 

"This patent for the flrst time in the filter art discloses a unitary non- 
woven imperforate liquid conductor arranged between and in direct con- 
tact with the fibers or fllter layers of molst compressed pulp. A perforate 
liquid conductor thus arranged had been used before, but no one had dis- 
covered how to produce an imperforate liquid conductor capable of such use. 
An imperforate conductor has very substantial advantages in strength, in 
ease of manufacturing, in cheapness of manufacture, as well as in ease of 
cleaning. A fllter Is a device for catching dirt, and every part must be 
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capable of thorough cleanlng, and ease of cleanlng Is a desideratum of dally 
advantage In the brewery In the cleanlng of large numbers of plates." 

On the hearing it was substantially agreed by witnesses and counsel 
on both sides that the imperforate grid opérâtes the same as the perfo- 
rated or open one. If so, there is little substantial différence between 
this and Enzinger. Kiefer's first patent, No. 579,586, as well as 812,- 
931, shows an imperforate conductor ; also the earlier English patent of 
Capillery, No. 1,307, of 1890. As to the substitution of a perforate for 
an imperforate bottom for a caramel holder, see Glen Rock Co. v. 
American Caramel Co., 209 Fed. 619, 126 C. C. A. 579. 

The patent should be narrowly sustained, but held not infringed. 
Défendants' pan is not just like it. The fact that theirs is made of 
three pièces riveted together is of no conséquence. "Single manufac- 
ture" means use without any screen or cloth. 

[3] The Filter Claims of 1,015,326. The narrowest claim is 15, and 
the broadest 19. 

"Claim 15. In a filter, the comblnatlon of (1) a flat dlsk-shaped fllter layer 
of molst, flbrous pulp, and (2) a plate having a thlck outer marginal part 
and a thinner Interior part (3) having an annular channel around inside the 
thlck marginal part, and (4) having transverse channels intercommunlcating 
through sald annular channel, (5) sald fllter layer being previously com- 
pressed extraneously of any fllter structure with which it is in contact 
during flltration, (6) with its outer marginal part more highly compressed 
than its interior, to correspond with the thlck marginal part of the plate, and 
(7) its interior less compressed part being supported across said annular chan- 
nel from the thieker marginal part to the thinner interior part, and across 
the transverse channels of the interior part, leaving said annular channel 
and said transverse channels open." 

"Claim 19. In a fllter (1) a llquid conductor with intercommunlcating chan- 
nels, and (2) a fllter layer Composed excluslvely of moist, flbrous pulp, pre- 
viously compressed extraneously of any fllter structure with which it Is in 
contact during flltration, (3) wlth its flbers in direct contact with sald liquld 
conductor." 

Ail the éléments of claim 15, except the fifth, are'found in some 
form in Enzinger, and in Kiefer's earlier patents. This élément not 
only calls for extraneous manufacture of the cake, but also using it 
without any supporting structure. The patent law covers "any new and 
ùseful art, machine, manufacture or composition of matter," without 
any regard to where it is made. Consequently the function performed 
by the filter cake, and not whether it was made in the filter or in an 
outside press, is the proper matter of inquiry. If a filter cake "made in 
Germany" works better than one made in the filter itself , and sustains 
a différent relation to the other filter éléments, the combination so lim- 
ited might be a good one. 

This limitation refers to the practice both of using the filter as press 
and a filter, and that of forming the cake in a press and transferring 
the f rames without removing the cake, as in Enzinger and in Kiefer re- 
issue. The language of this élément is very rigidly limited: 

"Sald filter layer being previously compressed extraneously of any filter 
structure with which it is in contact during flltration." 

So if défendants in any way supported their filter cake, by a wire 
screen or a pièce of both, they would not be within thèse claims. They 
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do not use any such support. Enzinger is also excluded because he 
reinoves from his press into his filter both the layers and the filter 
f rames on which they are formed. 

The extraneous compression referred to îs made functional by the 
claims and description. In his argument for allowance, of October 20, 
1911, Mr. Kiefer makes this quite plain. He says: 

"Thèse corrugated plates that appUcant discloses cannot be successfuUy 
used with layers compressed directly in the plates. Extraneous compression 
is essential. If such a plate be placed in a press, like that of my reissue 
patent, cited, and wet pulp poured upon the plate and compressed in it, the 
fllter mass will be pressed Into the corrugations, and no fllterlng combination 
will resuit. Extraneous compression, brlnging the layer Into the right shape, 
and into the right consisteney in its filtering région, before it cornes into 
contact wlth the cbrrugations of the plate it is to be used with, is, therefore, 
absolutely necessary. This should make it clear that the use of pulp fllter 
mass, as disclosed in the Kiefer patents cited, would not teach anythlng to 
guide the user of corrugated plates, to combine them with a pulp layer that 
would operate with them. 

"The cloth of Sperry would support itself across the corrugations, but it 
did not hâve the filtering qualities of pulp, any more than did it impose the 
conditions that pulp does, in the use of it Had I used the Sperry plate 
plus the Sperry cloth, and pressed against this cloth the wet fllter mass, as 
shown in the Kiefer patents cited, the examiner would, wlth small doubt, 
be right. I would hâve used a Sperry plate with the old Kiefer pulp layers. 
But I would hâve used the cloth as a fiber-retaining screen, and as a sup- 
porting structure across the corrugations. I would not bave dispensed with 
the supporting structure — the cloth. 

"However, the présent Invention not only allows the pulp layer to be used 
free from ail protecting and reinforcing structures, but also allows it to be 
produced independently from the fllter apparatus or appurtenances with 
which it is to be used during the filtering opération. A pxUp layer is, there- 
fore, by my disclosure, used as if it were really a cloth sheet, so far as 
preliminary handling is concerned. But this layer, with thèse new propertles, 
shown for the flrst time, should therefore be patented. 

"This assertion is also supported by other circumstances. Fllters such as 
Sperry's, uslng cloth sheets with varions plates, are at least 40 years old in 
the art, and pulp layers, in one form or another, date baek at least 30 years. 
Had it been so simple, as the examiner implles, to merely substitute a pulp 
layer for a cloth layer, it would most probably hâve been done long ago. 

"For one familiar wlth filtering, it is hardly necessary for me to dwell upon 
the importance of simpllfying a pulp layer to the extent of making the use 
of strong, simple, sanitary plates possible, while doing away with cloths or 
screens. This I bave done, and I believe my claims now express my inven- 
tion correctly, and they should be allowed." 

It will be noticed that éléments 3 and 4 are an annular channel around 
inside the thick marginal part, and transverse channels intercommuni- 
cating through the annular channel. Both of thèse éléments appear 
for the first time in the renewal claims filed after July 13, 1911. Nei- 
ther is mentioned in the spécifications, original or final. Défendants 
insist that the patent is void for lack of description, and because new 
matter was put into the renewal claims without any supplementary 
affidavit. The channels claimed can be made out from the drawings 
if Figure 3, \vhich was introduced after renewal, is compared with Fig- 
ure 2. As Mr. Waterman says, "Figures 2 and 3, taken together, 
make the matter clear." From Figures 1 and 2 alone it seems impossible 
to détermine w'hether the portion of the plate just inside the thick mar- 
ginal part is intended to be deep enough, or of a shape or form, to make 
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any channel at ail, or whether it is to communicate with the other chan- 
nels. Something may probably be inferred f rom the arrows shown on 
Figure 2, but even with them the annular channel is not clearly shown. 
So we hâve the case of renewal claims covering éléments entirely ab- 
sent in the original proceedings up to the renewal — absent, not only 
from the description, but also from drawings and claims. Thèse chan- 
nels perform the important function of circulating the liquid, and when 
they appear for the first time in the renewed application cannot be oth- 
erwise than new matter. 

The statute requires written description. As Mr. Justice Brown said 
in the Incandescent Lamp Patent Case, 159 U. S. 465, 474, 16 Sup. 
Ct. 75, 78 (40 L. Ed. 221) : 

"It is required by Rev. Stat. § 4888 [Comp. St. 1913, § 94S2], that the 
application shall contain a written description of the device 'and of the man- 
jer and process of making, constructing, eompoundlng, and using it in such 
full, clear, concise, and exact terms as to enable any person, skilled in the 
art or science to which it appertalns or with whlch it is most nearly con- 
nected, to make, construct, compound, and use the same.' The object of thls 
Is to apprise the public of what the patentée claims as his own, the courts of 
what they are called upon to construe, and competing manufaeturers and 
dealers of exactly what they are bound to avoid." 

There is a multitude of décisions construing this provision. While 
the courts are reluctant to avoid a grant for failure to describe it, es- 
pecially where the grantee has occupied territory under it, they hâve 
often been compelled to do so. If an invention has gone into gênerai 
use, and skilled workmen hâve been able to construct the device or 
machine in an acceptable form, defects in description will often be 
overlooked. The Grant Tire litigation is a curious illustration. Grant 
did not explain how the two parallel wires should be put on, those 
which hold the tire in place, and whose tension secures the oft-men- 
tioned "side-tipping function." But the device took a certain form, 
universally employed for prope.rly setting the tire. The patent was 
sustained in this circuit (Rubber Tire Wheel Co. v. Columbia Pneumat- 
ic Wagon Wheel Co. [C. C] 91 Fed. 978; Consolidated Rubber Tire 
Co. v. Diamond Rubber Co., 162 Fed. 892, 89 C. C. A. 582), and held 
void in the Sixth (Goodyear Tire & Rubber Co. v. Rubber Tire Wheel 
Co., 116 Fed. 363, 53 C. C. A. 583). Judge Lurton said that the tipping 
capacity was not even pointed out, so that no mechanic, following the 
spécifications, would know how tight the wires were to be put on. Fi- 
nally the Suprême Court took the case on certiorari to the Circuit Court 
of Appeals of this circuit, and aiïirmed its décision upholding the patent. 
Diamond Rubber Co. v. Consolidated Rubber Tire Co., 220 U. S. 428, 
31 Sup. Ct. 444, 55 L. Ed. 527. This libéral rule should not apply, and 
never has been applied, to a patent which has not had a pronounced 
success. . 

Counsel for défendants cite a number of décisions upon the necessity 
of a full and clear description, and that new matter requires a supple- 
mental oath. Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053 ; 
Eagleton Mfg. Co. v. West, 111 U. S. 490, 4 Sup. Ct. 593, 28 L. Ed. 
493; Steward v. American Lava Co., 215 U. S. 161, 30 Sup. Ct. 46, 
54 L. Ed. 139; L. H. Gilmer Co. v. Geisel (C. C.) 187 Fed. 606, affirmed 
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187 Fed. 941, 109 C. C. A. 620; Hestonville, M. & F. Pass. R. Co. v. 
McDuffee, 185 Fed. 798, 109 C. C. A. 606; Motion Picture Patents Co. 
V. Independent M. P. Ce, 200 Fed. 411, 118 C. C. A. 563; Ney Mfg. 
Co. V. Swineford Co. (D. C.) 211 Fed. 469; General Subconstruction 
Co. V. Netcher, 174 Fed. 236, 98 C. C. A. 144. Others are referred to, 
and many more could be. Cases relating wholly to the sufficiency of 
description are Gunn v. Savage (C. C.) 30 Fed. 366; Windle v. Parks 
& Woolson M. Co., 134 Fed. 381, (i7 C. C. A. 363 ; Herman v. Youngs- 
town Car Mfg. Co., 191 Fed. 579, 112 C. C. A. 185. 

The Filter Layer Claims of 1,015, SÎQ. Tliree of the claims are for 
the filter cake as a new article of manufacture, which is quite clearly 
described in the original spécifications. Claims for this appear only 
in the renewed application. The invalidity of claims unsupported by a 
sufficient description, or introduced as new matter without an addition- 
al oath, does not affect those introduced in the renewed application, 
which are supported by a sufficient description. So the only question 
hère is anticipation. 

Mr. Kiefer's idea is to claim a self-supporting filter layer, made so 
by a strong edge compression, which will form a gasket sufficient to 
prevent liquid f rom getting through it. Claim 23 reads : 

"With a more compress^d outer marginal gasket-formlng part, and a less 
compressed interior flltering part, whereby it Is self-supporting." 

It seems that Mr. Waterman is correct in saying that, if a filter cake 
is compressed to be gasket-f orming, it is compressed to be self-support- 
ing. 

In his argument with the examiner Mr. Kiefer says : 

"As regards claims 23 to 25, inclusive, for novel pulp layers, I hâve amended 
the claims to express clearly the important fact that thèse plates are made 
and handled entirely apart from reinforclng or supporting structures. My 
machine, shov?n in reissue patent No. 12,455, it is true, may be used, with 
certain modifications, to make my new pulp layers, as disclosed in this 
application. But the new pulp layer was not shown in that patent, nor sug- 
gested, either by that patent or by any other disclosure. In both of my 
patents cited, the pulp layers are confined within surrounding frames, or 
protected by wire screens, so far as support, outside or Inside the filter, is con- 
cerned. 

"Now, by my new invention, we hâve a pulp layer that is independent. 
The process may be old, so far as disclosed In the reissue patent ; the modifica- 
tions of the device for producing the layer, even, may be obvious, after it 
is seen what kind of a layer is wanted ; but the article itself is new. It 
was not previously disclosed, even though the means for producing it, pos- 
sibly, were at hand. Patents are unquestionably granted for novel articles 
of manufacture, regardless of the simple mechanical ability required to pro- 
duce them. They frequently dérive merit .through the ease with which they 
may be produced by some well known means. It is the nature of the 
article itself, not the process or apparatus for making it, that must be con- 
sidered. 

"But it is clearly permisslble to specify In a claim how an article has been 
produced, although the means of producing thus specifled may be old, if such 
spécification, in the claim, makes clearer what the nature of the article is. 
In this case, the extraneous compression of the pulp layer is essential, as 
has been explained. Each of the claims sets forth a novel structure, with new 
properties, and is limited to the détails of the structure by which such new 
properties are attained. 
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"The reissue patent, notwithstanding Its close relation, concernlng a means 
of producing a new fllter layer, cannot hâve any bearlng on the article It- 
self. The very fact that the reissue patent, in Figs. 4 and 5, shows a con- 
trivance for reversing the layer, after making it, without disruption, is con- 
clusive as to the circumstances surroundlng the disclosure of this reissue 
patent. From the condition of affairs there exhiblte<i I hâve made a marked 
advance step, as dlsclosed In this application. That contrivance, as well as 
the screens In the middle of the layer, are rendered obsolète by my présent 
invention, so far as coucerns the user of the new type of fllter, which type I 
now make possible." 

This is a frank and clear brief for thèse claims, narrow as they 
seem to be. When we consider the Stockheim German patent, No. 
76,103, issued July 10, 1894, in connection with the Kiefer reissue, 
it seems quite doubtful whether thèse three claims can be sustained 
as patentable. Practically the only différence between Stockheirfi and 
Kiefer is correctly stated by Mr. Waterman: 

"They are pressed of wet pulp and the patent is devoted to showlng how 
the cake can be pressed of wet pulp, dried, and still hâve the porosity, so 
that it is instantly wet by the liquid going into the filter ; then the cakes are 
kept in a stérile condition, put into the filter when needed and they are dry 
at that moment, if that is what you mean. Then as soon as the liquid is 
turned on they get wet. Q. They get wet. yes? A. Tes; and the slgnlflcant 
part of the spécification to the patentée is his disclosure of how to make 
them so that they are capable of being drled without bôcomlng boardy and 
nonporous." 

Mr. Kiefer's answer to this statement is as good as could be made. 
He says : 

"I do not think it has any référence to thèse cakes whlch are hère in 
question. The purpose of thèse dry cakes in that patent was that they 
should actually be used, actually put in the fllter ; they are made of a spécial 
porosity, whlch at great length is described how to be attained, so that the 
materlal would be flltered, should go through it and fllter, so that the cakes 
made up as they were eould be put into the filter in a dry condition and 
used as disks. It is very slmilar to the assemblage of sheets of paper. The 
structure of dry materlal also becomes a différent one, even if made molst 
again afterwards. When the fllter mass is in a moist condition, it mlxes 
readlly with water ; but. If once dried out, it is very hard to be softened." 

Défendants' filter cakes as shown by Exhibits 12 and 14, seem to 
substantially answer the Kiefer claims. When they leave the press 
the cakes are I14 inches thick, with their edges compressed to one- 
half inch. They are piled up on the floor, and gradually swell until 
they are 21/4 inches thick, and the edges II/2 inches. After they get 
into the filter, they are compressed about an eighth inch in the center 
and nine-sixteenths inches at the edge. Thus they hâve a much great- 
er compression when they leaye the press than they ever hâve again. 
I hâve not overlooked the testimony of Mr. Heymari and Mr. Water- 
man on this point. What Mr. Heyman says is not inconsistent with 
the exhibits. Mr. Waterman says défendants' cake certainly is not 
self-supporting. After being out of the press for a few minutes, they 
cannot be picked up and held horizontally, in one hand. The work- 
men, he says, take the press ring out of the press with the cake in 
it, and with a dextrous movement revolve it, throwing the cake out 
on a flat table, from which it is then taken with both hands and 
turned into a vertical position, and then carried near to the filter and 
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piled up on the floor. While being carried, it sags somewhat, but does 
not lose form. From thèse facts, and observation in the brewery, it 
is inferred by the witness that the cakes are not self-supporting, be- 
cause they can be handled only by spécial dexterity. 

While there is something new hère, in that no one had produced 
filter layers of moisi pulp which were made outside the filter, and 
independent of any filter structure, yet it is not everything new that 
involves invention. Faultless Rubber Co. v. Star Rubber Co., 202 
Fed. 927, 121 C. C. A. 285. If a patented product is new, and goes 
into extensive use without being unduly pushed, it should rarely be 
held unpatentable ; but in this case Stockheim made a self-supporting 
'cake, partly by his method of making it and partly by drying it. The 
inventive idea was différent, but not greatly so. Moreover, only a 
slight change in the Kiefer press of the reissue patent is necessary to 
make the fiher cake just like that of 1,015,326. Défendants' press is 
not an infringement of the reissue patent. They had the right to 
make and sell that press. It produces filter cakes like those of this 
patent. While it might be technically possible for one to hâve the 
right to make and sell a machine whose product was such an infringe- 
ment as to require absolute prohibition of such product by injunction, 
yet such right would then be of no value, and should be held to in- 
clude the incidental advantage of using the product. If a process be 
decided valid, the product could not be suppressed without putting 
an end to the process. 

Under the "Dômes of Silence" Case in this circuit (Barry v. Har- 
poon Castor Mfg. Ce, 209 Fed. 207, 126 C. C. A. 301), and those re- 
ferred to by Judge Coxe, it might be proper to sustain thèse filter 
layer claims, if the product had been made in the Kiefer press and 
gone into extensive use. But in the absence of this condition of things, 
and in view of the supposed immunity of the défendants' press, thèse 
claims should be held invalid. 

[4] Vdidity of Patent No. 1,023, 25 Jp. Application was filed April 
22, 1907, renewed February 23, 1911, issued April 16, 1912. This 
covers a battery form of filter where no drum is used but the filter 
frames with the layers between them are pressed together against 
gaskets, the frames fitting into each other with telescoping ledges, and 
having exterior extensions with registering openings, as indicated in 
the explanation as to wire screens in connection with the Enzinger 
structure. Substantially everything found in this patent appears in 
1,015,326, except the gaskets, telescoping and exterior extensions, and 
thèse variations were ail made convenient by the change of type from 
drum to battery. 

The gist of the invention is the telescoping feature. This is found 
in many earlier patents among them Kiefer, 779,607, Figures 7 and 9. 
While not absolutely essential to the battery type, it is a simple and 
convenient feature, which would readily occur to any one who knew 
anything about béer filters, whether he was skilled or otherwise. Co- 
action of filter layers and telescoping ledges is présent, but at best 
the patent is mertly a slight advance, requiring no inventive faculty 
of any description. 
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Reped of Danziger Patent. This is sought on the ground that 
some of its claims, particularly 1, 2, 3, 5, and 6 interfère with 1,023,- 
254. That patent being considered invalid as to ail its claims, it is 
net necessary to consider the matter. Mr. Kiefer is thought to hâve 
no interest in it. 

Decrees should be entered adjudging as follows: 

Claims 9 and 10 of the reissue patent, valid, but not infringed. 

Claim 1 of 993,780, valid, but not infringed. 

Claims 14 to 17, inclusive, and 19 to 22, inclusive, of 1,015,326, in- 
valid for insufficient description and want of statutory affidavit. 

Claims 23 to 25 inclusive, of 1,015,326, invalid for want of novelty. 

No. 1,023,254, invalid for want of novelty. 

Complainants not entitled to any relief in respect to the Danziger 
patent to Heyman. 

And that the bills should be dismissed, with costs. 



In re KRTJG et aL 

(District Court, E. D. Pennsylvanla. December 1, 1914.) 

No. 5005. 

Bankruptct (§ 225*)— Pbocebdings Before Re,feeee — Réception of Evi- 
dence. 

Subject to the exercise of hls discrétion In controUlng irrelevant In- 
qulrles, it is good practlce for a référée to receive testimony to whlch ob- 
jection Is made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 384 ; Dec. Dlg. 
§ 225.*] 

In Bankruptcy. In the matter of John F. Krug and George Klein, 
individually and as copartners, trading as Krug & Klein, bankrupts. 
On exceptions to report of référée on spécial référence of motion to 
strike out answer of attaching creditor to pétition in bankruptcy. Ex- 
ceptions overruled. 

Henry Arronson, of Philadelphia, Pa., for petitioning creditors. 
D. Hays Solis-Cohen, of Philadelphia, Pa., for attaching creditor. 

DICKINSON, District Judge. The only facts with which we are 
now concerned are the following: 

John F. Krug and George Klein formed a partnership under the 
firm name of Krug & Klein to engage in the milk business. The 
partnership was formed July 1, 1912, and acquired the ownership of 
certain milk routes and personal property for use in that business. 
In June, 1913, the firm became insolvent. An attempt was made to 
wind up its affairs through an agreement among its creditors by which 
its property should be turned over to a trustée for the creditors' ben- 
efit. This effort fell through. Following this one of the milk routes 
belonging to the firm was sold, the proceeds to go to the firm creditors 
through a trustée named to receive the money. In December, 1913, 
before the above moneys were paid, a pétition in bankruptcy was filed. 

*For oUier cases see same topic & S nuubeb in Dec. & Am. Cigs. 1S07 to date, & Rep'r Indexes 
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William Schmitz had secured a confessed judgment against Krug, 
one of the partners, and had issued an attachment in exécution levy- 
ing upon the money proceeds of this sale in the hands of the pur- 
chaser. The attachment issued prior to the pétition in bankruptcy, and 
the attaching créditer filed an answer to the pétition in bar of an ad- 
judication. This answer is based upon certain averments to the ef- 
fect that the partnership had been dissolved, that Krug, one of the 
partners, had corne into possession of certain property as his share 
of the partnership effects, and that the moneys attached were the 
individual moneys of the partner, who was the défendant in the judg- 
ment upon which the attachment had issued. A motion was made to 
strike out the answer. A spécial référence was made of the answer 
and motion in order to hâve the facts found. The report of the réf- 
érée, to whom the référence was made, has been filed, and the matter 
is now before the court on exceptions to his report. The firm is ad- 
mittedly insolvent. Neither of the individual partners possess any 
individual assets. The real contest, therefore, is whether the pro- 
ceeds of the firm property shall be applied to the payment of the 
fîrm debts or shall go to the attaching creditor. Not a little ingenuity 
has been displayed by counsel for the attaching creditor to make a 
plausible showing of his claim of right to this fund. The line of 
reasoning is that partners are joint owners of the partnership prop- 
erty; that as such joint owners thev may by agreement sever the 
joint ownership and each become the individual owner of his part of 
what was before the common property. This may be accomplished 
by a dissolution of the firm and a division of its assets between the 
two partners. When any part of the property has thus become the 
individual property of one of the partners, it may be levied upon by 
any creditor of that partner who has obtained judgment and issued 
exécution. The firm creditors hâve no lien upon the spécifie property 
which had formerly belonged to the firm, and their rights as creditors 
can be worked out only through their right to pursue each and both 
of the firm partners for the debts owing. Thèse principles are given 
application in the présent instance by the averment of the facts, al- 
ready referred to, that there had been a dissolution of this firm, a 
division of its assets, and that the part of the assets with which we 
are now concerned had become the individual property of Krug, 
against whom the attaching creditor had obtained judgment and issued 
an attachment, which he was in conséquence entitled to maintain 
• against any claim of the firm creditors. 

It is unnecessary to inquire into the soundness of the propositions 
of law upon which the claim of the right of the attaching creditor 
is founded, because the admitted basis of the whole claim is the aver- 
ment of a séries of facts beginning with the dissolution of the firm. 
The référée has found this and ail the other facts of the case against 
the attaching creditor. Nothing has been suggested to call upon the 
court to interfère with this finding. The only inquiry remaining, 
therefore, is whether the référée excluded any évidence which had 
a bearing upon the controlling fact. The rulings referred to in excep- 
tions 1 to 7, inclusive, clearly hâve no such bearing. The inquiries 
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involved in most of the questions to which the exceptions relate were 
clearly irrelevant ones, and, as to the others, answers were given which 
show the exceptions to be without merit. The agreement referred 
to in the question quoted in the eighth exception is assumed to refer 
to the abandoned project to adjust in some way the firm indebtedness. 
The question, therefore, had no relevant bearing upon the inquiry. 
Subject to the exercise of the discrétion of the référée in controlling 
irrelevant inquiries, it is good practice to take the testimony to which 
the objection applies. As, however, the attempt to make an adjust- 
ment with the creditors was an admittedly futile one, what the agree- 
ment was leading up to it is of no evidential value to us, and we there- 
fore cannot find that the référée was in error in refusing to permit 
the question to be answered. 

This disposes of ail the questions raised by the exceptions. The 
exceptions are dismissed, and the findings of the référée affirmed. 



BRADY V. KERN. 

(District Court, B. D. Pennsylvanla. January 4, 1915.) 

No. '2682. 

1. Evidence (§ 155*) — Evidence Admissible by Reason ce Admission of 

Otheb Evidence. 

Where, in an action on a written contract to purchase certain corporate 
stoclî, plaintlff was permitted to testify that $100 paid at the time was 
part of the purchase price, and that défendant agreed to go to the dif- 
férent holders of trust certiflcates representing the stock and secure such 
of it as he mlght be able to get, plaintiff assuring him, hovrever, that he 
would be able to get it ail within the price stated, défendant was entitled 
to testify in résistance that the contract was not absolute, but conditional 
on his being able to get sufEcient money from his bankers to carry the 
deal through, and that the amount pald down was a forfeit, to be re- 
tained by plaintifE in case défendant was unable to perform. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 445^58, 2148 ; 
Dec. Dig. § 155.*] 

2. Evidence (§ 420*) — Conteacts — Condition. 

Where plaintiff sued on an alleged absolute contract by which défend- 
ant agreed to purchase certain corporate stock from him, défendant was 
entitled to prove that the contract was not absolute, but conditioned on 
the resuit of his ability to complète the purchase at the time mentioned, 
and was not otherwise to become operative as an agreement. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1T28, 1795, 
1800, 1804, 1815, 1821, 1929-1944; Dec. Dig. § 420.*] 

At Law. Assumpsit by Arthur C. Brady against Martin E. Kern. 
On motion for a new trial. Verdict for défendant. Plaintifï's mo- 
tion for new trial denied, and leave granted défendant to move for 
judgment on the verdict. 

E. Spencer Miller, of Philadelphia, Pa., and Montgomery Hare, of 
New York City, for plaintiflE. 

Lawrence H. Rupp, of Allentown, Pa., and Owen J. Roberts and 
Preston K. Erdman, both of Philadelphia, Pa., for défendant. 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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DICKINSON, District Judge. The verdict was for the défendant. 
There is only one question left in the cause. It is purely an appellate 
one, and is décisive of the case. What it is and how it arose may be 
best shown by contrasting the plaintiff's case with the défense. A 
gênerai statement of the issue between the parties is this : 

The plaintiff claimed $131,188.50 loss on sale of stock which de- 
fendant had agreed to buy of plaintiff for $131,500, less $100 paid on 
account, and the sale of which netted $211.50. The défense was that 
the purchase was conditional ; the true version of the f acts being that 
the défendant had deposited with the plaintiff $100, to be forfeited upon 
his f ailure to take up the stock at the time fixed. The verdict settles 
the question of fact. The évidence consisted in part of writings and 
in part of oral testimony. The real question is whether the défense 
should hâve been determined upon the writings alone, or upon the con- 
sidération of the oral testimony as well. The question was twice 
raised. The testimony was objected to as inadmissible, and the court 
was in effect requested to direct the jury to disregard it. The testi- 
mony was admitted, and the jury were instructed that they should 
find the facts from the évidence. 

The plaintiff declared first upon a purchase of stock, without in- 
dicating whether the agreement was in writing or oral. The purchase 
is declared to hâve been a purchase of shares of stock, which are aver- 
red to hâve been "represented" by trust certificates. A mémorandum 
of the agreement of purchase is further alleged to hâve been put in 
writing and signed*by défendant, who thereupon paid $100 on account 
of the purchase price, and agreed to consummate the sale at a desig- 
nated time, which agreement of purchase the plaintiff accepted at the 
priées named. A copy of the mémorandum of purchase is attached to 
the statement of claim. It is as f ollows : 

"I agrée to pay to Arthur C. Brady $75 per share for approxlmately 1,500 
shares of the preferred stock of the International Motor Company and $10 
per share for about 1,900 shares of the same company before 12 o'eloek noon 
December 3, 1912. [Signed] Martin E. Kern." 

The déclaration adds the averment that the number of the shares of 
stock to be bought was not definitely set forth in the writing, because 
the exact holdings of the plaintiff were not known to the parties, but 
that the "intent" was the défendant should buy ail of plaintiff's hold- 
ings, and that by the words "shares" and "stock" and "preferred 
stock," appearing in the writing, neither stock nor certificates of stock 
were meant to be bought, but voting trust certificates. This feature of 
the déclaration is concluded with the averment that the défendant knew 
the plaintiff's holdings were represented by trust certificates, and that 
plaintiff had tendered the stock at the time named for its delivery. The 
défendant pleaded the gênerai issue, with notice of spécial matter, and 
the parties went to trial on thèse pleadings. 

At the trial the plaintiff was called as a witness, and testified to con- 
versations and circumstances tending to prove that a sale of the stock 
had been made and $100 paid on the purchase price, and that a mémo- 
randum of the terms of purchase had been reduced to writing and 
signed by the défendant. The writing was produced, identified, and 
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put in évidence. The plaintiff was then thus situated : He had averred 
a tender of the stock. The agreement of purchase as proven was of no 
definite number of shares. The fact was that he had no stock to de- 
liver, because his holdings were not o£ stock, but of trast certifàcates. 
Instead of standing upon the agreement of purchase, as set forth in 
the mémorandum, he varied its terms by testifying to an oral agreement 
that the writing was to be read, not as a purchase of a definite number 
of shares of stock, but of ail his holdings, whatever they were, and not 
a purchase of certificates of stock, but of the voting trust certificates 
for which they had been exchanged. This he might not bave been re- 
quired to do, but he did more than this. 

The further fact was that he had neither certificates of stock nor 
trust certificates to deliver, for the reason that ail the certificates were 
held by différent banks, trust companies, and brokers, with whom 
they had been hypothecated. To relieve himself of the obligation to 
deliver anything, he sought to again vary the agreement of purchase 
by testifying to an oral stipulation that he was not to deliver the stock, 
but that the défendant was to go to the différent holders of the stock 
and thus secure such of it as he might be able to get ; the plaintiflf as- 
suring him, however, that he would be able to get it ail within the price 
named. The conséquence, of course, was that the plaintifif testified 
to ail the occurrences of the evening when the contract was made. In- 
cidentally he denied, at first inferentially, and on cross-examination 
categorically, that the agreement of purchase was. to become effective 
only if défendant was able to raise the money, and denied in toto any- 
thing having been said of the $100 being in the nature of liquidated 
damages, and to be forfeited if défendant was unable to complète the 
purchase. 

[1] The plaintifï having thus testified to ail which had been said and 
donc, was it error to permit the défendant and his witnesses to give 
the defendant's version of the f acts ? The question would seem to carry 
with it its own answer. The évidence having been admitted, what 
efifect was it proper to permit the jury to give to it? 

[2] The défendant and his witnesses alldenied the stipulation as to 
delivery of the stock to which the plaintifï had testified. They deposed 
that nothing of the kind had taken place. What had been said was in 
efifect that the purchase was a conditional one. The défendant was to 
see his bankers the next morning, and the agreement was to become 
operative at the time fixed if he could put a sale through. If he could 
not, he was to forfeit the $100 paid down. Had the finding of the 
jury been, confined to whether the défendant had waived delivery of 
the stock, no objection could hâve been urged by the plaintifï to the in- 
struction. A failure to refer to defendant's testimony, by confining it 
to a mère déniai of what had been said by the plaintifï, would hâve 
been manifest injustice to the défendant. In reality and in fact the 
rejection by the jury of the testimony on the one side was the équiva- 
lent of the acceptance of that of the other. In strict logic and in theory, 
however, this is not necessarily so, and it is therefore pertinent to in- 
quire whether defendant's testimony would bave been admissible, had 
the plaintifï not testified. The gênerai rule which protects contracts 
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in writing from being emasculated through oral testimony îs a whole- 
some one, and ail qualifications asked to be made should be closely 
scrutinized. The qualifications of the rule are none the less somewhat 
numerous. It must necessarily be so, and we think the défense in this 
case to be within the qualifications. We see no différence in princi- 
ple between it and other défenses which hâve been admitted. 

Among the many cases illustrative of the exceptions to the gênerai 
rule it is sufficient to refer to Ware v. Allen, 128 U. S. 590, 9 Sup. 
Ct. 174, Z2 L. Ed. 563; Burke v. Dulaney, 153 U. S. 228, 14 Sup. Ct. 
816, 38 L. Ed. 698; Tug River Co. v. Brigel, 86 Fed. 818, 30 C. C. 
A. 415. 

We hâve considered with care the very able and earnest présenta- 
tion of the plaintifif's side of thèse questions by his counsel, but it 
leaves us unconvinced. 

The motion for a new trial is refused, and leave is granted défend- 
ant to niove for judgment on the verdict in f avor of the défendant and 
against the plaintiflf for costs. 



THE SIAMESB PRINCE. 

(District Court, S. D. New York. January 11, 1913.) 

Shipping (§ 132*) — Loss of CABao in Loadinq — Liability of Vessel. 

Whlle a bundle of rubber, consisting of si.x baies slung to the boom of 
respondent steamshlp, was being hoisted on board from a ligliter in the 
port of Babia, the lighter lurched from the ship, owing to the swell, and 
the bundle struck her rail and was lost in the sea. The ship furnished 
the taekle and winchman to operate it and a man who stood at the slde 
and signaled the winchman to hoist when told by the men on the lighter, 
who, with the lighter, were employed by the shipper. The bill of lading 
exempted the ship from liability for risk of "transhipment from or to 
craft" Ileld, that this placed the burden of proof on the shipper, and 
that there was no évidence to show négligence on the part of the ship; 
the négligence, if any, being that of the lightermen în not steadying the 
sling as it rose. 

[Ed. Xote. — For other cases, see Shipping, Cent Dlg. §§ 471-487 ; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by Adolph Hirsch, trading as Adolph Hirsch & 
Co., against the steamship Siamese Prince. Decree for respondent. 

T. Catesby Jones, of New York City, for libelant. 
John M. Woolsey, of New York City, for respondent. 

LEARNED HAND, District Judge. This is an action against the 
steamer for the loss of eight baies of rubber while being shipped from a 
lighter to the steamer itself at Bahia on the night of the 3d day of Jan- 
uary, 1912. The rubber was a part of a consignment of 584 baies which 
had been loaded into a lighter at Bahia and brought alongside the steam- 
er, which was two or three miles out. In Bahia ail loading is done by 
lighters, as it has no wharves, and the steamer was riding on one an- 
chor off shore, as stated. The harbor of Bahia for about 90 degrees 
is open to the sea, and there is continuons swell which varies with 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
218 F.— 55 
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the tide and wind, but is in nearly ail conditions sensible on ail smaller 
vessels. On the night in question the swell was not severe, but enough 
to cause the lighter to range considerably at the side of the steamer. 
The steamer herself was apparently substantially steady. The lighter 
was fastened fore and aft by two Unes to the bollards of the ship, but 
there was no attempt to keep her f rom ranging off and on to the ship's 
side. The loading was being done from the No. 2 hatch of the ship, 
f rom which a boom had been run over the ship's side, lowered enough 
so as to plumb directly over the open hatch of the lighter itself . This 
hatch was probably about 20 feet wide, and went from side to side of 
the lighter itself. Possibly it was a trifle shorter. The method of load- 
ing was to sling some six or eight baies of rubber onto the falls of the 
boom, then to hoist away until the bundle got to the height of the deck, 
after which it was taken on board and loaded into the ship's hold. The 
lighter was furnished by the shipper, and the ship had nothing to do 
with it. Aboard the lighter were men charged with the duty of making 
up the slings. This hold was apparently a shallow afïair — indeed, so 
shallow that a man standing in it had his head above the deck. The 
coaming on the outboard sides of the hatch consisted of the lighter's 
own rail. On the ship the loading at the time in question was in charge 
of the mate, but the only eyewitness was an apprentice, who tallied the 
cargo as it came over. There was a man on the steam winch, and a 
man at the gangway, or the place where the rail had been, as it was 
taken down for this purpose.' The men in the hold of the lighter would 
give the signal to the gangwayman when they wished the ship to heave 
away, and he would repeat it to the winchman. Then the bundle would 
be heaved up. The particular bundle in question was made up as the 
others had been made and the lighterman gave the signal to the gang- 
wayman, who repeated it to the winchman. The winch was started and 
the bundle was raised. Whether at that time it was swinging or not 
cannot be ascertained, except by inference, but this much is certain: 
That, as it reached about the height of the lighter's deck, the lighter 
gave a sudden lurch away from the ship of about two or three feet, and 
perhaps rose at the same time; the coaming struck the bundle, de- 
tached it from the sling, and the baies f ell overboard. They were not 
recoverable, and no effort was made to recover them. 

The bill of lading under which both parties concède the shipment is 
to be controlled contained, among its exemptions, the following : "Risk 
of lighterage to or from vessel, risk of craft or hulk, or storage or tran- 
shipment, or transhipment from or to craft." I do not think that any 
of thèse has any application to this case, except the last words "tran- 
shipment from or to craft," but this covers exactly the situation of 
thèse baies in my judgment. Therefore we start with an exemption in 
favor of the ship. Now Mr. Jones urges on me that this exemption is 
void in any case, for the reason that it is not by its own terms limited to 
exemptions, in the absence of négligence, that a gênerai exemption, in- 
cluding négligence, would be void in any event; and, as the ship has 
dravvn its own bill of lading, I should not save it in respect of those 
conditions with which it would be valid, had it been expressly so lim- 
ited. On that question I express no opinion, because it has been de- 
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cided by Judge Noyés on exceptions to an answer in another case set- 
ting up the same défense. I shall therefore overrule that. 

The sole question in the case is whether the libelant has shown 
enough négligence to take the case out of the exemption. Now Mr. 
Jones insists that it is enough in this case to call for an explanation 
that the accident was one which happened apparently while everything 
was going in the usual way, and particularly that the person who has 
ail the facts ought to show them and show why there was no négli- 
gence. In other words, he invokes in this case the doctrine of res ipsa 
loquitur. Perhaps if I agreed with him on the facts I might agrée 
with him on the law. I do not think it is necessary to pass on that 
question, because it does not seem to me that the ship was in entire 
control of the situation. The testimony of the apprentice, Jameson, 
who was the only witness who saw what happened, is quite clear to 
the effect that the lightermen gave the word to the gangwayman to 
hoist. Mr. Jones thinks, and I am inclined to agrée with him, that 
probably this bundle must hâve been swaying a bit for the lighter to 
strike it. Certainly, if we are to take the dimensions which the wit- 
nesses gave, there must hâve been considérable swaying back and 
forth of the bundle at the time — a swaying of four or five feet on 
each side. He says that, when the gangwayman saw that the bundle 
was swaying in this way, he ought to bave stopped the winch and let 
the bundle steady itself, before it could be hauled up. Where I difïer 
with him is that I think the duty of steadying the bundle he was quite 
right in leaving to the lightermen themselves. It is conceded in the case 
that the ship is not responsible for what went on in the lighter, and that 
the libelant or his agents chose it. It is also, as I hâve said, the fact 
that the lighter had assumed the direction of the hoisting. I think they 
were in quite as good a position, if not better, to détermine what was 
the proper time to hoist away and how far to hoist as the gangwayman ; 
in any event, it was within the duties which were intrusted to them by 
the libelant. If the gangwayman had interfered, I think he would 
hâve gone out of the proper limitation of his own duties. Probably 
what happened was that the bundle had been taken f rom one side of the 
lighter, and, as it was hoisted, the lighterman did not steady it suffi- 
ciently. They, at the time of giving the order to the gangwayman, could 
hâve said to hoist a few feet so as to clear the bottom of the hold, and 
then they could hâve steadied it. I do not think that the gangwayman 
should be charged with that duty. If he should not, there is nothing in 
the ship which was négligent, and it was entitled to its exemption. 

The testimony makes it quite clear that there was nothing unusual in 
the range of the lighter at the time when this bundle was struck. I think 
it also quite clear that it is utterly impossible, under the circumstances, 
to foretell in the least degree just when a lurch of this sort would come. 
Under most circumstances, the range of the lighter was too short to do 
any damage, but whether in a given case or not the likelihood of dam- 
age was proximate was, as I hâve already stated, a question which rested 
primarily, and indeed altogether, in the judgment of the lightermen 
them salves. 

The resuit of this is therefore that the libel should be dismissed. 
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UNITED STATES v. OREGON SHORT LINE B. CO. 

(District Court, D. Idaho, S. D. October 31, 1914.) 

Nos. 131-135, 137, 142, 147, 148, 151. 

1. Carriers (§ 37*) — Feeding and Watebing Live Stock — Penalties. 

Under Act June 29, 1906, c. 3594, 34 Stat. 607 (Comp. St. 1913, §§ 8651- 
8654), prohibiting carriers from conflning live stock in cars, boats, etc., 
for longer than 28 consécutive hours, without unloading them into prop- 
erly equipped pens for rest, water, and feeding, and prescribing a penalty 
for violations thereof, where stock, after being confined in a car for more 
than 28 hours, are unloaded into pens of inadéquate size and insufficiently 
equipped for feeding and watering, this merely continues and aggravâtes 
the offense, and does not constitute a new and separate offense, since the 
offense consists in confining the stock more than 28 hours without feed- 
ing, etc., which confinement may be in the cars alone, or in the cars and 
pens, and confinement in improper pens Is material only in so far as it 
contributes to the offense of depriving the stock of the requisite food, vpa- 
ter, and rest for more than 28 hours. 

lEd. JNote.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec 
Dig. § 37,*] 

2. Carriers (§ 37*) — Feeding and Watebing Live Stock— Penalties. 

Under Act June 29, 1906, where, though consignments of live stock 
which were confined in cars for more than 28 hours, without food, water, 
and rest, were unloaded simultaneously, they were recelved by the car- 
rier at différent hours, the uulawful confinement of each consignmeut con- 
stituted a separate offense. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.*] 

3. Caeriees (§ 37*)— Feeding and Watebing Live Stock— Actions for Pen- 

alties i*I,EADING. 

In an action for a penalty under Act June 29, 1906, where there was no 
allégation as to the length of tlme that live stock was confined without 
food, water, and rest In the cars, or in the pens, or both together, no of- 
fense was stated. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927 ; Dec. 
Dig. § 37.*] 

Ten actions for statutory penalties by the United States against the 
Oregon Short Line Railroad Company. Judgment for plaintifif in ail 
of the actions except one. 

James L. IMcClear, U. S. Atty., of Cœur d'Alêne, Idaho, and John 
R. Smead, Asst. U. S. Atty., of Boise, Idaho. 

P. L. Williams, of Sait Lake City, Utah, and H. B. Thompson, of 
Pocatello, Idaho, for défendant. 

DIETRICH, District Judge. [1] By stipulation, ten separate ac- 
tions, brought by the government against the Oregon Short Line Rail- 
road Company, for violations of the 28-hour law (Act June 29, 1906, 
34 Stat. 607), hâve been submitted for décision upon the complaints, 
together with certain admissions of fact, without formai answers. 
Exclusive of such features as are directly ruled by Baltimore & Ohio 
R. R. Co. V. United States, 220 U. S. 94, 31 Sup. Ct. 368, 55 L. Ed. 
384, it may be said that each of the cases turns upon one of the two 
following questions, namely: (1) If a carrier confines stock in a car 

•For other cases see same topic & i numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for more than 28 or 36 hours, as the case may be, and thereupon un- 
loads them into pens of inadéquate size and insufficîently equipped 
for feeding and watering, is it guilty of two offenses? and (2), if the 
carrier consolidâtes into the same train consignments loaded at différ- 
ent times, and thereafter, before the expiration of the period of 28 
hours, unloads the entire train into pens of insufficient capacity and 
without proper facihties for feeding and watering, does it commit more 
than one offense? It is thought that both questions may be referred 
to one controlling considération, and that is whether the mère un- 
loading of stock into inadéquate pens, of itself, constitutes an offense. 

The act does not purport to prescribe at what points stock pens 
shall be maintained, or how they shall be equipped.' Indeed, the car- 
rier may fully comply with its terms without any pens at ail. The 
purpose of the législation is clear. It imposes upon the carrier the 
obligation of seeing to it that stock in transit are fed, watered, and 
rested at least once during every period of 28 hours, or, in certain 
contingencies, 36 hours. No other duty is prescribed. It is immaterial 
whether the stock are thus cared for upon the train or are unloaded 
into pens. The law is satisfied if, within the designated period, they 
are properly fed, watered, and rested. Without any wrongdoing, the 
carrier may operate cars having no facilities for feeding or watering, 
and so, likewise, it may maintain pens without equipment for such 
purposes. It is no more unlawful to unload stock into such pens than 
it is to load them into such cars. The offense consists in confining the 
stock beyond the period of 28 hours without feeding, etc. The con- 
finement may be in the cars alone, or in the cars and pens, but in no 
case, whether it be in the cars or in pens, does it constitute an offense 
until it passes the prescribed limit. Confinement in improper pens is 
therefor material only in so far as it contributes to the offense of de- 
priving stock of the requisite food, water, and rest for a period of 
more than 28 hours. In contemplation of law, the holding of stock 
in unfit pens is équivalent to holding them in cars which are déficient 
in similar particulars. Surely the mère unloading of stock into pens 
where they cannot be fed and watered does not in itself amount to a 
violation of the law. If, for illustration, after stock bave been in 
transit for 10 hours, the carrier for some good reason holds them in 
pens for 5 hours without food or water, or an opportunity to rest, 
and then carries them on, and unloads them into properly equipped 
pens within 28 hours from the time they were originally loaded, no 
wrong has been donc. 

From thèse considérations it follows that, in unloading stock into 
improperly equipped pens after they hâve been confined in transit with- 
out food and water for more than 28 hours, the carrier only continues 
and aggravâtes the offense; it does not commit a new one. In effect 
the confinement in the cars is deemed to continue until the stock are 
unloaded into suitable pens and there fed, watered, and rested. 

[2] In this view it is manifest that in each of the cases numbered 
131, 134, 135, 137, 142, 147, and 148, where the first count charges 
confinement of sheep in cars beyond the lawful limit, and the second 
count charges that, after such confinement, they were discharged into 
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itnproperly equipped pens, only one offense or cause of action is stat- 
ed. Although the six cars referred to in No. 134 were apparently Con- 
solidated in the same train with the eight cars involved in No. 135, 
and the two consignments unloaded simultaneously, they were received 
at différent hours, and, within the rule of Baltimore & Ohio R. R. 
Co. V. United States, supra, the cases state two distinct offenses. 

[3] In No. 151 there is no averment of the length of time the sheep 
were confined without food, water, and rest, either in the cars or in 
the pens, or both together, and for that reason no offense is stated. 

As to numbers 132 and 133, there appears to be some confusion of 
view touching the facts. In his brief counsel for the défendant refers 
to thèse cases as involving the question whether, when stock loaded at 
différent times are brought together in the same train and unloaded 
at the same time, within the 28-hour period, into unfit pens, more 
than one offense is committed. Bi;it the record shows that in 132 the 
sheep were confined in the cars 33 hours and 45 minutes, and in 133 
for 29 hours and 45 minutes. If, therefore, we put aside the consid- 
ération that the pens were unfit, it still appears that the law was vio- 
lated by the confinement in the cars, and in this view, the consign- 
ments having been loaded at différent hours, each complaint states a 
distinct offense. 

Before entering judgments, I would like to be advised of the cir- 
oumstances of each case, with a view to fixing suitable penalty. Such 
explanation as the défendant desires to make should be furnished with- 
in 10 days. The district attorney is given 10 days thereafter in which 
to reply, or to fumish additional information. 



UNITED STATES v. SKINNER et al. 
Plstrict Court, S. D. New York. December 31, 1914.) 

1. Commerce (§ 85*) — Interstate Commerce Commission — Authositt and 

powees compelling production of evidence.. 

The Interstate Commerce Commission has power to compel the at- 
tendance and testimony of witnesses and the production of documents 
only in cases of complaint for violation of the Interstate Commerce Act 
(Aet Feb. 4, 1887, c. 104, 24 Stat. 379 [Comp. St 1913, § 8563]) and in 
Investigations upon matters that might hâve been made the subject of a 
complaint 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. | 138 ; Dec. Dig. 
i 85.*] 

2. Commerce (§ 85*) — Interstate Commerce Commission — Authoritt and 

powei^s — comrptttxc! production oe evidence. 

' In au investigation by the Interstate Commerce Commission, pursuant 
to a Seiiate resolution leciting that the purposes of the investigation were 
to ascertaln the beneflclaries of certain investments by a rallroad Com- 
pany, whether such beneflclaries could be required to make restitution to 
the stockholders of the company, whether the company's offlcers or such 
beneficiarles were amenable to punishment, and what législation might 
be recommended to prevent a récurrence of the evil, the Commission had 
no power to compel the attendance and testimony of witnesses and the pro- 
duction of papers, if the investigation made was limited to the purposes 
recited in the resolution, as in such case it did not relate to any spécifie 

*For other cases see same topic & i nvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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violation of the Interstate Commerce Act, or to matters that ml^ht hâve 
been the subject of a complaint before the Commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. 
Dig. § 85.*] 

3. Commerce (§ 85*) — Intbestate Commerce Commission — Authobity and 

powebs compelling production of evidence. 

Where the Interstate Commerce Commission, on complalnts made to it, 
instituted an Investigation of the rates, resolutions, and practlces of 
carriers, with a view to ascertalning whether spécifie violations of the 
Interstate Commerce Act had occurred, and thereafter an investigation 
was requested by a Senate resolution reciting purposes whleh would not 
hâve authorized the Commission to compel the testimony of witnesses, 
whether it had power to compel the testimony of witnesses, so that one 
testifying before it could claim immunity from prosecution for matters 
concerning which he testified, was to be determined by the subject-matter 
and Bcojie of the investigation, and the resultlng order of the Commission 
awarding relief, and not by the récitals of the resolution, or from the 
fact that the investigation was conducted under the title of the earller 
Investigation, commenced on complaint. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 138; Dec. Dlg. 
§ 85.*] 

4. Cbiminai, Law (§ 42*) — Immunity Statutes — Nbcessitt or Claiming 

Privilège. 

Under Act Feb. 11, 1893, c. 83, 27 Stat. 443 (Cojnp. St. 1913, § 8577), 
providing that no person shall be excused from testifying before the in- 
terstate Commerce Commission on the ground that his testimony may 
tend to inCriminate him, or subject hlm to a penalty or forfelture, but 
that no person shall be prosecuted or subjected to any penalty or for- 
felture on account of any matter concerning which he may testify before 
the Commission, a person, to be entitled to immunity from prosecution, 
must claim his constltutional privilège against self-lnorimlnatlon whlle 
testifying before the Commission, since it was always compétent for a 
person to voluntarlly tncrlminate hlmself, and the statute was necessary 
only to enable the government to obtaln testimony which otherwlse would 
not be given, and the statute should not be construed ^s golng further 
than the neeessity of the case demanded, thereby eonferrlng a gratuitous 
amnesty for crime, unnecessary for the purposes of law enforcement, 
especially as the government is entitled to know whether the testimony 
is given voluntarlly, for the purpose of exonération, or with the intention 
of claiming immunity, in order that It may exercise Its option to admit the 
testimony and thereby grant the immunity, or reject the testimony and 
deny the immunity. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dlg. §§ 45-48; 
Dec. Dig. § 42.*] 

5. Cbiminal Law (§ 42*) — Immunity Statutes — Claiming Privilegib. 

To place on a wltness before the Interstate Commerce Commission the 
duty of claimuig his constltutional privilège against self-incrimination as 
a basis for immunity against prosecution under Act Feb. 11, 1893, It Is 
not necessary that the government should inquire of hlm whether or not 
he clalms such privilège. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dlg. §§ 45-48; 
Dec. Dig. § 42.*] 

6. Criminal Law (§ 42*) — Immunity Statutes — Claiming Peivilege. 

A wltness before the Interstate Commerce Commission need not, to en- 
tltle hlm to Immunity from prosecution under Act Feb. 11, 1893, formally 
assert his constltutional privilège against self-lncrlmlnation, It belng suf- 
ficient t£ he asserts It in such manner as to apprise the examlnlng tribunal 
and the law offlcer of the government conductlng the investigation that he 
Is unwilling to answer, .because the answer may incrlmlnate him, and to 
enable them to détermine intelllgently whether there is a likelihood of 

*For other cases see same topic & § ncmbeb In Dec. & Anu Dlgs. 1907 to date, & Kep'r Indexes 
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such Incrimination ; and sucli claim may even be assumed in some cases 
from the nature of the questions asked and the manner in which they 
are answered, but tlie circumstances must sliow that the tribunal was 
clearly informed of the witness' claim and its basls. 

[Ed. Note. — For ottier cases, see Criminal Law, Cent. Dig. §§ 45-48; 
Dec. Dig. § 42.*] 

William Skinner and others were indicted for offenses. On demur- 
rers to défendants' spécial pleas in bar. Demurrers sustained. 

H. Snowden Marshall, U. S. Atty., of New York City (R. L. Batts, 
Sp. Asst. Atty. Gen., of Austin, Tex., Frank M. Swacker, Sp. Asst. 
Atty. Gen., of Washington, D. C, and Robert Stephenson, of New 
York City, of counsel), for the United- States. 

Sullivan & Cromwell, of New York City (Royal! Victor and Clarke 
M. Rosecrantz, both of New York City, of counsel), for défendants 
Skinner and Elton. 

Murray, Ingersoll, Hoge & Humphrey, of New York City, and Cum- 
mings & Lockwood, of Stamford, Conn., for défendant Billiard. 

GRUBB, District Judge. This matter is submitted on the plaintiff's 
demurrers to the separate spécial pleas of each of the défendants, set- 
ting up, in bar of the prosecution, the immunity they claim to hâve re- 
ceived, because of évidence given by them before the Interstate Com- 
merce Commission, with regard to the transactions which form the 
basis of the indictment. 

The plaintiff's demurrers question the sufficiency of ail the pleas 
upon two grounds. They are: (1) That the pleas fail to show that the 
testimony was given pursuant to the requirement by the Commission 
in a proceeding in which the Commission had the power to compel the 
attendance and testimony of witnesses and the production of docu- 
ments, and for that reason was not given under légal compulsion, with- 
in the meaning of the immunity statute; and (2) that the witnesses 
did not assert their constitutional privilège of declining to answer, 
when sworn before the Interstate Commerce Commission, upon the 
ground that their answers would tend to incriminate them, and that 
their answers were not compulsory, in the absence of such an assertion 
of their privilège, and did not earn them the immunity conferred by 
the statute. 

[1] First. The power of the Interstate Commerce Commission to 
compel the attendance and testimony of witnesses and the production 
of documents embraces "only complaints for violation of the act, and 
investigations by the Commission upon matters that might hâve been 
made the object of complaint." Harriman v. Interstate Commerce 
Commission, 211 U. S. 407, 29 Sup. Ct. 115, 53 L, Ed. 253. 

[2] On the one hand, the government's contention is that the pur- 
po-se of the investigation, at which the défendants gave their testimony. 
is shown by the récitals of the Senate resolution, requesting the In- 
terstate Commerce Commission to make the same, to hâve related to no 
violation of the Interstate Commerce Act or its amendments or supplé- 
ments, and to hâve been instituted at the instance of the Senate, anù 

*For otber cases see same topic & j) ndmbbi! in Dec. & Am. Digs. 1907 to date. & Reo'r Indexes 



UNITED STATES V. SKINNBfi 873 

not upon complaint. The purposes of the investigation, so far as 
shown by the récitals of the Senate resolution, were to ascertain who 
were the beneficiaries of certain investments of the New York, New 
Haven & Hartford Railroad Company (the company under investiga- 
tion) in the securities of other companies, as to whether such beneficia- 
ries could be required to màke restitution to the stockholders of the 
New Haven Company, as to whether the officers of the New Haven 
Company, responsible for the investments, and those receiving the 
benefits thereof, were amenable to punishment under existing laws, 
and what législation the Commission might recommend, if any, to pre- 
vent the récurrence of the evil. It is quite clear that, if thèse récitals 
correctly state the only purposes, of the investigation, the power of the 
Commission to compel the attendance and testimony of witnesses and 
the production of papers did not exist. It would not then relate to 
any spécifie violation of the act to regulate commerce or to matters that 
might hâve been the object of complaint before the Commission. Har- 
riman v. Interstate Commerce Commission, 211 U. S. 407, 29 Sup. Ct. 
115, 53 Iv. Ed. 253. 

[3] Upon the other hand, the défendants contend: That the inves- 
tigation, at which they gave their évidence before the Commission, was 
the continuance of an investigation entered upon before the Senate 
resolution was enacted. That the original investigation was entitled: 
"The New England Investigation. In the Matter of Rates, Classifica- 
tions, Régulations and Practices of Carriers." That it was instituted 
upon complaints made to the Commission of such rates, régulations, 
and practices, and that its purpose was to investigate such rates, classi- 
fications, régulations, and practices, with a view to ascertaining whether 
spécifie violations of the act to regulate Interstate commerce had oc- 
curred. The défendants contend that the reopened investigation, con- 
séquent upon the Senate resolution, was merely the continuance of the 
original investigation with the same purposes and character, and conse- 
quently within the class of investigations to eflfectuate which the Com- 
mission had the authority to compel testimony. 

The character of the investigation is rather to be determined by its 
subject-matter, its scope, and the resulting order of the Commission 
awarding the relief, than by the title of the cause, on the one hand, 
or by the récitals of the Senate resolution requesting it, on the other. 
If the investigation was no broader than the récitals of the Senate reso- 
lution would indicate, no authority in the Commission to compel tes- 
timony existed. If the scope of the reopened investigation was broad- 
er than is indicated by the Senate resolution, and if the reopened in- 
vestigation partook of the nature and character of the original inves- 
tigation, then a diflEerent question would be presented — one which would 
hâve to be solved by référence to the subject-matter of the reopened in- 
vestigation, as determined by the évidence taken by the Commission, 
the order made upon it, and the entire proceedings. The pleas contain 
no such exhaustive statement of the proceedings before the Commission 
as would enable the court to intelligently pass upon the question. It 
may be that the court takes judicial notice of them, in such sensé as 
to hâve the benefit of them in determining the question upon demur- 
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rer. The conclusion I hâve reached upon the other ground of de 
miirrer does not make a décision of this ground imperative to a ruling 
on the demurrer to the pleas ; and for that reason, and because of the 
unsatisfactory condition of the pleas in this respect, so far as they re- 
late to the first point, no conclusion on that ground is expressed. 

[4] Second. The second ground of demurrer to the pleas is that they 
fail to aver that the défendants asserted their constitutional privilège 
of silence upon the hearing before the Interstate Commerce Commis- 
sion. The sufficiency of this ground is to be tested by the construction 
of the act of Congress which, it is claimed, confers immunity upon the 
défendants. This is the act of February 11, 1893. The plaintifï and the 
défendants difïerently construe the laijiguage of the act. The plaintiff 
contends that the words, "No person shall be excused from attending 
and testifying, or from producing books, etc., before the Interstate 
Commerce Commission, etc., on the ground or for the reason that the 
testimony or évidence, documentary or otherwise, required of him, 
may tend to incriminate him or subject him to a penalty or forfeiture," 
designate as a class those who présent their excuse upon this ground be- 
fore the tribunal, which exacts of them their testimony, and are never- 
theless required to give it. To this class, and it only, according to the 
plaintifif^s contention, does the subséquent clause, which cojifers the im- 
munity, apply, viz. : 

"But no person shall be prosecuted or subjected to a penalty or forfeiture 
for or on account of any transaction, matter or thing concerning which 
he may testify or produce évidence, documentary or otherwise, before said 
Commission, or in obédience to its subpœna, or the subpœna of either of 
them, or in any such case or proceeding." 

On the other hand, the défendants' contention is that the function 
of thèse same words is to make inapplicable to proceedings before the 
Commission, or causes in the courts, involving violations of the act to 
regulate Interstate commerce and its amendments or suppléments, the 
fifth amendment to the Constitution, and the privilège of silence con- 
ferred by it, and so to provide that ail persons, who testify before the 
Commission or in proceedings in the^courts based on violations of the 
act, are immune from prosecution by reason of the subséquent clause 
in the act, regardless of whether they asserted their constitutional privi- 
lège of silence on the hearing. The solution of the question dépends 
upon which of thèse two constructions is the correct one. 

The language of the act is perhaps ambiguous. Certain it is that 
the authorities hâve dififered as to the proper construction of this and 
similar acts. The authorities construing section 860 of the Revised 
Statutes are easily to be distinguished. That section is so framed as 
to make an assertion of the constitutional privilège impracticable with 
référence to at least some of its provisions. As an illustration, the 
provision protecting disclosures in pleadings. Again, statutes, the 
finly efïect of which is to deprive the government of the use of testi- 
mony elicited, and not to confer immunity on the witness testifying 
against prosecution for any crime concerning which the testimony relat- 
ed, are not so drastic as those conferring such immunity. The govern- 
ment, under the former, at most only loses the benefit of évidence 
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which ît could not hâve otherwise obtained, while, under the latter,_ it 
loses the right to prosecute, although it might be able to prosecute with 
success witbout the use of the privileged testimony. 

In the statute construed in the case of People of New York v. Sharp, 
107 N. Y. 427, 14 N. E. 319, 1 Am. St. Rep. 851, there were two pro- 
visions, one analogous to section 860 of the Revised Statutes and one 
conferring immunity from prosecutibn. The feature of the statute in- 
volved in that case, however, was that which prohibited the use of the 
évidence given before the législative committee, and not that which 
conferred immunity on the witness by reason of it. This should be 
taken into considération in giving weight to the case as an authority. 
However, the New York cases seem to be unfavorable to the govern- 
ment's contention. The case of State v. Murphy, 128 Wis. 201, 107 
N. W. 470, was decided by a divided court, so far as this point was 
concerned, and carries weight only as the reasoning in the individual 
opinions of the judges is persuasive. The question seems not to hâve 
been considered iri any other state jurisdiction. 

The question has not been decided by any fédéral appellate court. 
The décisions of the District Courts of the United States are not in 
harmony. On the side of the défendants' contention is the case of 
United States v. Armour & Co. (D. C.) 142 Fed. 808. We may lay 
to one side the fédéral cases construing section 860 of the Revised 
Statutes as inapplicable, and also the cases holding that the constitu- 
tional privilège of silence must be asserted to justify a declination to 
answer, where no immunity statute protects, since the question in those 
cases is not the same as that which this case présents. The case of 
United States v. Heike (C. C.) 175 Fed. 852 (Southern District of New 
York), is an authority for the government's contention. Its effect is 
that there must be a claim, either express or impHed from the cir- 
cumstances and character of the questions, of the right to décline to 
answer for fear of incrimination, in order to justify a subséquent 
claim of immunity. The question was not obiter. The District Judge 
directed a verdict for the government on defendant's plea of immunity, 
upon this and other grounds. The Suprême Court affirmed the lower 
court's ruling on a ground other than the effect of the failure to assert 
the privilège of silence, with the statement that other questions would 
hâve to be dealt with before a contrary décision could be reached. 

In view of the ambiguity in the language of the act itself , and of the 
conflict in the authorities, importance should be given to the intention 
of Congress, as derived from the purpose to be subserved, and from 
the législative history which preceded the enactment of the act of Feb- 
ruary 11, 1893. The purpose of Congress in enacting législation of this 
character is expressed in the case of Heike v. United States, 227 U. S. 
142, 33 Sup. Ct. 227, 57 L. Ed. 450, Ann. Cas. 1914C, 128, as follows: 

"Of course there is a clear distinction between an amnesty and the con- 
stitutional protection of a party from being compelled in a criminal case to 
be a witnes.s against liimself. Amendment 5. But tlie obvloua purpose of tlie 
statute is to make évidence available and compu38ory that otherwise could 
not be got. We see no reason for supposing that the act ofCered a gratuity to 
crime. It should be construed, so far as its word- fairly allow the con- 
struction, as coterminous with what otherwise would hâve been the priv- 
ilège of the person concerned. We believe its policy to be the same as that 
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of the earller act of Febniary 11, 1893 (27 Stat. 443, c. 83), whlch reads: 'No 
perso n shall be excused from attending and testifying,' etc. 'But no one shal! 
be prosecuted,' etc., as now, thus showing the corrélation between constitu- 
tional rlght and immunity by the forru. That statute was passed because 
an earller one, in the language of a late case, 'was not coextensive with the 
constittitional privilège.' American Lithographie Co. v. Werckmeister, 221 
U. S. e03, 611 [31 Sup. et. 676, 55 L. Ed. 873]." 

It was to make available testimony that was unavailable because o£ 
the privilège of silence conferred by the terms of the fifth amendment 
to the Constitution. The testimony that was unavailable, because of 
that amendment, was that which the witness showed, to the tribunal de- 
manding it, might reasonably tend to incriminate him. It was because 
such testimony could not be compelled, because of the constitutional 
amendment, that Congress acted. It was always compétent for a per- 
son to voluntarily incriminate himself, and Congress was conse- 
quently not called upon to legislate with référence to incriminatingf 
testimony voluntarily given, but only with référence to incriminating 
testimony which the witness declined to disclose for that reason. The 
act of Congress of February 11, 1893, consequently, could only hâve 
been intended to cover testimony which the government was unable 
to obtain because of the declination of the witnçss to answer, based 
upon its incriminating tendency, and under the protection of the fifth 
amendment. It is conceded that, to claim the protection of the amend- 
ment, the witness was required to assert under oath his privilège upon 
that spécifie ground and to make it reasonably certain to the tribunal 
before which he gave the testimony that its tendencey would be in- 
criminating. If he testified without doing so, or refused to testify 
without doing so, in either case, the protection of the amendment was 
not available to him. The only contingency in which the statute pro- 
tected him in declining to answer was in the event that, after being 
summoned and sworn, he placed his declination on the ground of the 
incriminating character of the answer which was demanded. It was 
to remove this constitutional bar to the securing of testimony that Con- 
gress legislated; and with no purpose to bestow immunity in cases 
where doing so was not necessary to obtain testimony, which could 
otherwise be refused. It was not the purpose of Congress to excuse 
wrongdoing for any other reason than that it was otherwise impossible 
to secure évidence to punish greater wrongdoing or more wrongdoers. 
The enforcement of the law and the punishment of those who break 
it is so essential to the existence of government that it will not be pre- 
sumed that Congress went further in the direction of exemption than 
the necessity of the case demanded. 

Its failure to go far enough to accomplish its design when section 
12 of the original act to regulate commerce was enacted is persuasive 
of this restricted intention. It was not necessary to protect those who 
voluntarily gave incriminating testimony, because they were not within 
the protection of the Constitution. It was necessary for it to fur- 
nish to those who were compelled to testify — i. e., those who testified 
after asserting their right under the Constitution not to do so — pro- 
tection equal to that aflforded by the constitutional privilège of silence. 
Under the constitutional provision, compulsion did not arise because 
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of the summoning or swearing of the witness, but first arose when, 
after being sworn, the witness asserted bis right to décline to answer 
by reason of the incriminating nature of the answer, and it was disal- 
lowed him. So that the only class of persons whose testimony Con- 
gress had occasion to make available by législation was that class, 
whose évidence, when given, was compulsorily given, and, if declined, 
could not bave been coerced. It seems reasonable to hold that this 
was the only class of persons which Congress bas, in fact, legislated to 
protect. The other class of witnesses — those who assert no constitu- 
tional privilège, but testify without having done so — cannot be consid- 
ered as having been compelled to testify in the constitutional sensé, 
and so cannot hâve been in the mind of Congress, as entitled to any 
immunity as a substitute for the constitutional privilège. The évi- 
dence of this class of witnesses was available to the government, in 
the absence of immunity législation, and if Congress bas extended im- 
munity to this class of witnesses it would be the conf erring of a gratui- 
tous amnesty for crime, unnecessary for the purposes of justice and 
law enforcement, and against the policy that requires ail men to be 
punished alike for their wrongdoing. There being no occasion for ex- 
tending such immunity, and the policy of the law forbidding it, it 
should not be held that Congress intended to grant it, imless the lan- 
guage of the act clearly demands that construction. 

The défendants contend that the efïect of the language of the act is to 
withdraw f rom the opération of the constitutional amendment the cases 
of ail persons who testify before the Commission or on the other oc- 
casions or places mentioned in the act, and to confer on them ail ab- 
solute immunity in its stead, and that, consequently, as the amendment 
is inapplicable to such cases, the witnesses are under no necessity for 
asserting their privilège of silence under it. The effect of this argu- 
ment, if carried to its conclusion, would be to render immune ail per- 
sons who testify before the Commission, including volunteers. It is 
because of the applicability of the amendment and the construction 
that bas been given it that the testimony of volunteers stands on a dif- 
férent basis from that of those who assert their privilège of silence 
and are compelled to testify. Yet it was conceded by counsel for the 
défendants upon the hearing that the immunity statute does not cover 
the testimony of volunteers. The statute has not the efïect of destroy- 
ing the applicability of the amendment to the persons mentioned in 
it. It is beyond the power of Congress to place by statute a limitation 
upon a constitutional provision. The amendment still applies in the 
cases covered by the statute, as much so as it does in cases where the 
statute of limitations has become a bar to a prosecution ; but the efïect 
of the immunity statute, as of the limitation statute, is to do away with 
the possibility of injury to the witness from any crime disclosed by his 
testimony, and to furnish him with an even more secure protection than 
would be the silence guaranteed to him by the Constitution. It is only 
because of the impossibility of injury to the witness from the disclo- 
sure that the law compels it. The same reason has led the courts to 
compel the disclosure, when it was established that the statute of limi- 
tations had barred any prosecution for the crime. The courts sustain 
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immuu'ty acts, not because Congress bas any power by them to affect 
the opération of the constitutional amendment, but because they fur- 
nish a protection to one compelled to answer equal to or greater than 
the constitutional guaranty of silence. 

In view of the purpose of Congress in enacting the Immunity Act, 
viz., to make available compulsory incriminating testimony, and to re- 
move the obstacle to the use of such testimony, and in view of the fact 
that the only obstacle to the disclosure of such testimony that needed 
removal was that presented by the fifth amendment, and that it applied 
only in favor of witnesses who assert their constitutional privilège, and 
so are in the attitude of being compelled to testify, and does not apply 
to those who testify without asserting their privilège, and who are in 
the attitude of voluntary witnesses, I think the immunity should be lim- 
ited to the class of witnesses in whose favor alone the obstacle ex- 
isted ; i. e., those who assert their privilège to décline to answer upon 
the constitutional ground of a. tendency to incriminate. 

It is contended by the défendants that the Immunity Act renders 
futile any assertion of the constitutional privilège, since, by the act, 
the witness is required to answer in any event. It may be true that 
the attitude of the witness, under the Immunity Act, renders the 
assertion of the constitutional privilège of no benefit to him. The 
défendants' contention, however, ignores the right of the government, 
the other party concerned, to hâve the witness assert his privilège be- 
fore examination. It is still a valuable right from the government's 
point of view. The witness is clothed with an option to testify without 
asserting his privilège, in which event his testimony is voluntary, and 
entitles him to no immunity, or to testify only after the assertion of 
his privilège, and after its déniai to him, in which event the évidence 
given by him is compulsory and entitles him to immunity. The govern- 
ment is entitled to know which option the witness sélects. The govern- 
ment is also entitled to be informed, before the examination of the wit- 
ness, that the witness claims the answer he is asked to give will tend to 
incriminate him, and in what way. The government is itself clothed 
with an option which cannot be intelligently exercised until there has 
been an assertion of privilège by the witness. It is entitled to know 
whether immunity will follow from the examination of the witness. 
It has the option to receive the testimony and thereby grant the im- 
munity, or to reject the testimony and deny the immunity. The ques- 
tion of privilège cannot be determinéd until the witness has been sum- 
moned and sworn before the examining tribunal. Then for the first 
time the government must make its élection. In order to intelligently 
make the élection, it must be apprised first as to whether the witness 
gives his testimony voluntarily for the purpose of exonération, or in- 
voluntarily, because he would be compelled to testify if he refused. 
Only in the latter case would immunity flow from his évidence. If 
the witness fails to assert his privilège, the government would hâve 
the right to assume that immunity was not desired by him, and that 
permitting him to testify would not be attended with that resuit. If 
the witness claimed his privilège upon the ground of probable incrim- 
ination, then the government would be called upon to elect whether it 
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would proceed with the examination, and so confer the immunity or 
whether it would abandon the questions and leave the witness unim- 
mune. It could not make this élection until it knew (1) that the wit- 
ness was unwilling to testify, and (2) that and how it was claimed the 
desired évidence would tend to incriminate. This it could only learn 
f rom the witness' assertion of privilège. The assertion of the consti- 
tutional privilège by the witness desiring immunity is not, therefore, a 
futile thing, so far as the interest of the government is concerned. • 

[5] It is also contended by the défendants that the witness should 
not be required to assert his privilège, but it should be left to the gov- 
ernment to inquire of him whether it was claimed, and, failing to do so, 
it should be assumed that it was claimed. The practice under the^fifth 
amendment has been concededly the other way. The witness, in many 
cases, is alone informed as to whether his évidence will tend to incrim- 
inate him. The supposed incrimination may relate to offenses not un- 
der investigation by the examining tribunal, and of the existence of 
which or of the relation of the desired évidence to which the examin- 
ing tribunal or the government law ofHcer may hâve no knowledge. 
The Heike Case is an apt illustration of this possibility. The witness 
is likely to hâve exclusive knowledge as to what facts and what an- 
swers may tend to his incrimination, and with référence to what offens- 
es. Again, the witness alone knows whether he willingly gives his 
évidence for the purpose of exonerating himself, or only with the ex- 
pectation of receiving immunity therefor. He is therefore in a bet- 
ter position to be called upon to assert his constitutional privilège than 
is the examining tribunal or the law officer of the government to call 
upon him to elect to do so. If any hardship attends the imposition of 
this burden on the witness, it has never been considered weighty enough 
to relieve him therefrom in exercising his constitutional privilège, prior 
to the immunity statutes. The immunity granted by the statute is a 
mère substitute for the constitutional safeguard, and has been held by 
the Suprême Court to be coterminous with it. There would seem, 
therefore, to be no reason for a différent practice as to the assertion of 
the privilège where immunity is desired and where the constitutional 
privilège is insisted upon. 

[6] The défendants also présent the argument that the necessity 
for the assertion of the privilège of the witness would embarrass the 
examining tribunal in the conduct of the examination by the fréquent 
appeals of the witness to the court, and that it was the purpose of 
Congress by this législation to avoid such embarrassments. In view of 
the f act that the assertion of privilège is no reason, where there is an 
immunity statute, for the witness to décline to answer, such appre- 
hended embarrassments would appear illusory. The witness would 
hâve no reason for persisting in a refusai which he knew would not 
be sustained by the court. The purpose of the assertion is only to ap- 
prise the examining tribunal that the answer, if given, will be com- 
pulsory, and immunity will flow to the witness therefrom. It need not 
be a formai assertion. It is enough if it apprise the examining tribu- 
nal, and the law officer of the government conducting the investiga- 
tion, that the witness is unwilling to answer because the answer may 
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incriminate him, and enough of the manner in which tliis may be donc 
to enable them to détermine intelligently whether there is a likelihood 
of such incrimination. It may even be assumed, in the absence of ex- 
press assertion, in some cases from the nature of the questions asked 
and the manner in which they are answered. The circumstances, how- 
ever, must be such as to show that the tribunal was clearly informed of 
the claim of the witness and its basis. This was what was intended by 
the court in the opinion in the case of United States v. Heike (C. C.) 
175 Fed. 852. 

My conclusion is that the Immunity Act was intended only to make 
available testimony compulsorily given, and only to reward the unwill- 
ing giver of such évidence ; that testimony given without the assertion 
of the constitutional privilège, or declined to be given upon any other 
ground than that of its incriminating tendency, is not compulsory tes- 
timony under the fifth amendment, and has always been available with- 
out new remédiai législation; and so, there being no necessity for 
conferring immunity on the giver of it, Congress will not be construed 
to hâve donc so, where its language may be reasonably otherwise con- 
strued, as is the case with the statute under construction in this case. 

No one of the pleas contain any averment of either an express or 
an implied assertion of the défendants' privilège on the hearing before 
the Commission, and for that reason the demurrers to each of the 
défendants' separate pleas are sustained. 



GIMBBL BKOS., Inc., v. BARRETT. 

(District Court, E. D. Pennsylvanla. December 29, 1914.) 

No. 3140. 

1. Caerikrs (§ 189*) — Oarriagè of Goods — Rate — Aggkeoation. 

Under an express company's rule that two or more packages forwarded 
at the same time from the same place to the same consignée must be 
charged for on the aggregate weight, If a lower charge Is made thereby, 
not ail of such shipments shall be taken In making up the aggregate on 
which the weight Is based, but only such as wlU resuit in a reduced 
charge because of the aggregation. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 162, 854, 855, 
859-865; Dec. Dig. § 189.*] 

2. Cakbiebs (§ 189*) — Cabeiage of Goods — Rate — Classification. 

Where an express company had establlshed a gênerai tarife of charges 
for merchandise, tariff of rates for other classes of goods, and a com- 
modities tariff, a provision of the commodities' tariff that ail classes of 
business not rated higher than merchandise between certain localities are 
put on a commodities rate applies only to those articles having a spé- 
cial classification, and not to articles under the gênerai classification of 
merchandise, especially where such interprétation had been adopted by 
the carrier in making some of its charges. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. § 189.*] 

3. Inteeest (§ 39*) — Cabeiage op Goods — Ovkechaeges — Time fbou Which 

Inteeest Runs. 

Where a shipper has •been charged an unlawful rate on his shipments, 
he is entitled to recover the overcharge as of the date it was coUected, not 

•For other cases see same tOBic & % numeek in Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 
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the date ot the demand for refund, and should therefore be allowed In- 
terest from the former date, net as interest strictly, but to give him, on 
the date of his recovery, an amount équivalent to the amount of his dam- 
ages at the time they were suffered. 

[Ed. Note.— For other cases, see Interest, Cent. Dig. §§ 8S-89; Dea 
Dig. § 39.*] 

4. Cabkiebs (§ 189*) — Cabeiaqe of Goods — Eates — Tabiff. 

A provision in the commodities tarife of an express eompany fixing a 
minimum rate on ail classes of business between certain locallties, the 
charges to be graduated according to the scale on shipments under one 
hundred pounds, applies only to shipments of the commodities; class, and 
not to shipments classified generally as merchandise. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. S§ 162, 854, 855, 
859-865 ; Dec. Dig. § 189.*] 

At Law. Action by Gimbel Bros., Incorporated, against William 
M. Barrett, as Président of the Adams Express Company. On trial 
by the court without a jury. Judgment entered for plaintiff. 

See, also, 215 Fed. 1004. 

Morton Z. Paul and Wm. A. Glasgow, Jr., both of Philadelphia, 
Pa., for plaintiff. 

John Ù Evans, Wm. B. Ivinn, and Thomas De Witt Cuyler, ail of 
Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This case was tried by the court 
without the intervention of a jury under the provisions of Revised 
Statutes, §§ 647, 649. The case can be disposed of on spécial find- 
ings of fact and the conclusions of law to be drawn therefrom. The 
facts hâve been found and conclusions drawn, and are specifically 
stated. A few gênerai findings are, however, necessary or at least 
helpful to an understanding of the spécial findings. 

Discussion. 

The plaintiff conducts a large department store business in the city 
of Philadelphia. The défendant does an express business. So far as 
affects this case, the dealings of the parties concern only shipments 
from New York City to the plaintiff in Philadelphia. We are also 
further concerned only with packages forwarded at the same time 
by différent shippers to the plaintiff as consignée. The case still 
further narrowed concerns only the proper charges for the ship- 
ments thus made. It is, of course, obvions to any one that it would 
be impracticable for an express eompany to formulate a tariff of 
charges which would show a spécifie charge on every one of the dif- 
férent articles or kinds of traffic which are sent by express. The tariff 
as filed may be roughly characterized as showing a gênerai mer- 
chandise rate, together with classifications of différent kinds of mer- 
chandise. Thèse are supplemented by rules in the nature of excep- 
tions, provisions for spécial conditions and for spécial services or 
éléments of risk. The gênerai method or System of rate charges can 
be best expressed by an illustration of their practical application. In 
determining the charge to be made, the agent, having leamed the 

•For other cases see same topic & i numeek in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
218 F.— 56 
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character or kind of shipment, would refer to the classification sched- 
ules. If the articles to be shipped were there found, this would dé- 
termine the charge to be made. If the subject of the shipment was 
not there found, the charge to be made would be determined by the 
gênerai merchandise rate. The merchandise rate, so far as afïects this 
case, was 75 cents per 100 pounds. This was not, however, absolutely 
a proportionate rate, because it was modified by a graduated scale of 
charges according to weight, where the weight of the package was 
under 100 pounds. The apportionment of charges to packages of 
différent weights was arbitrary, in the sensé of packages of différent 
weights not being charged proportionately to the respective weights. 
In conséquence, a package of light weight might pay a rate per pound 
five or six times the proportionate rate paid by a package nine or ten 
pounds heavier. It was only when the package reached 100 pounds in 
weight that the 75-cent rate became applicable as an açtual propor- 
tionate rate. Above 100 pounds the graduated scale did not apply, 
and packages really paid proportionately to their weight. Out of 
thèse conditions it is évident would arise this very practical situation. 
If-goods were shipped to a consignée in ten 10-pound packages, he 
would pay the graduated charge on each package, which might amount 
to as much as $4. If they were shipped in one package, the express 
Company would collect only 75 cents. If the packages were of a less 
weight, the disproportion might be even greater. It is further évident 
that such a condition afforded room and presented the promise of 
gain from a manipulation of the manner of shipments. Possibly be- 
cause of this the express company incorporated in its System of 
charges the feature of what is called "aggregating" weights. Express- 
ed in a gênerai way, the thought is that the express company will 
charge for a number of packages as if they had been bulked in one 
package. Thus was brought into being the rule with which we are 
concerned, which contains the added thought that it is to be applica- 
ble only when it results in a decreased charge. 

Out of this rule bas sprung one of the questions to be determined 
in this case. In addition to the merchandise tariflf referred to, the 
company has also what is termed a commodities tariff. The gênerai 
purpose of having a commodities tariff, in addition to or distinct from 
the merchandise tariff, is this: The business of express companies 
includes the shipment of some things which are cheaper in price and 
bulkier than other shipments. Thèse cheaper and bulkier things 
would not stand a rate of charge which would not be undue for the 
more valuable and less bulky kind of merchandise. Out of this dif- 
férence came the necessity for a commodities tariff. Usually the rate 
on commodities would be a lower rate than on merchandise, although 
this would not nécessarily or in every instance be the resuit. 

Rule No. 7 of the régulations of the Interstate Commerce Commis- 
sion provides that where there is a commodity rate which is applica- 
ble to an article which is the subject of the shipment the commodity 
rate is to govern, and that the naming of a commodity rate on any ar- 
ticle or "character of traffic" takes such article or such traffîc en- 
tirely out of the merchandise class, so that nothing in the tariff relat- 
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ing to merchandise is thereafter applicable to it. The commodities 
tariff contains a provision that the minimum charge on ail classes of 
business between (among other localities) New York and Philadelphia 
is to be 75 cents per 100 pounds, the charges to be graduated accord- 
ing to the scale on shipments under 100 pounds. There is a further 
schedule of the commodities tariff which includes in the classifica- 
tions "ail classes of business not rated higher than merchandise" be- 
tween New York and Philadelphia, and thèse are put on a commodity 
rate of 75 cents per 100 pounds, subject to the graduated scale of 
charges on less than 100-pound weights. 

This rough outline of the facts is sufficient to présent the questions 
which are raised by the plaintiff's case and by the défense. The case 
for the plaintiff is in brief that the défendant by failing to apply, or 
at least to fully apply, the "aggregating" rule, has overcharged the 
plaintiff. To make an inquiry into ail the shipments and the charges 
made therefor, in order to détermine in what instances an overcharge 
had been made, and, if any, the amount, would be a task of some mag- 
nitude. To save us the labor involved in this, counsel (and for this 
they are to be commended) agreed to take the transactions of certain 
dates to illustrate the whole course of the dealings between the par- 
ties, and further agreed upon the amount of the overcharges on the 
shipments of the typical day and on the total shipments based upon 
the proposition that the plaintiff's construction of the aggregating 
rule was the correct one. It was further agreed that ail the ship- 
ments made by the plaintiff were shipments of merchandise, and were 
ail merchandise to which a rate of 75 cents per 100 pounds, subject 
to the graduated scale of charges on ail shipments under 100 pounds 
applied. It was further agreed that an aggregating rule, such as rule 
9 hereinafter quoted, was in force as to ail shipments of merchandise 
during the time of the shipments involved in this case. The real is- 
sues between the parties were and are that the plaintiff claims that 
the proper charges should hâve been determined in accordance with 
the merchandise rate, including the aggregating rule feature as here- 
in later discussed. 

There are three défensive positions taken. One is a déniai that 
the. plaintiff's construction of the aggregating rule is the correct one. 
Another is that thèse shipments, although primarily merchandise, and, 
if there had been no commodities tariff, would hâve moved under the 
merchandise rate, had been withdrawn from the merchandise class 
to the commodities class, and in conséquence the proper charge was 
to be determined, not by the merchandise rate, but by the commodi- 
ties rates and the tariff provisions relating thereto. The third is that 
the questions raised hère are properly to be determined, not by a re- 
sort to the courts, but by an application to the Interstate Commerce 
Commission. 

An examination of the shipments made on April 25, 1908, which 
was agreed to be a typical day, disclosed that the express company col- 
lected a certain sum. This amount was arrived at by charging on the 
packages less than 100 pounds in weight the graduate scale charge 
and for those of 100 pounds or more at the rate of 75 cents per 100 
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pounds. The plaintiff was not given the benefit of the reduced charge 
which would hâve resulted from bulking a number of packages and 
charging as for one package, except in those instances in which the 
packages came from the same shipper. The plaintiff contends that 
the "aggregating" should not hâve been limited to packages ail of 
which came from the same shipper, but should hâve been extended to 
packages from différent shippers. Furthermore, ail the packages 
should not be aggregated, unless the conséquence was to lower the 
charge. If the resuit of aggregating ail was not to reduce the charge, 
then such and so many must be selected and aggregated as would 
produce this lessened charge resuit. 

The claim of the plaintiff rests for its foundation upon this "ag- 
gregation" of shipments. This is provided for in clauses "a" and "b" 
of rule 9. Thèse are as set forth in the spécial findings. Clause "a" 
requires the actual weight of each package to be entered on the way- 
bill, and further requires that packages forwarded by one shipper mùst 
be charged for on the aggregate weight. This is not the actual or abso- 
lute total weight, because packages under 20 pounds in weight are to be 
entered in the footing of the total weight as if they actually weighed 20 
pounds. This clause of the rule was observed by the défendant in its 
"charges, and therefore does not figure in the présent controversy. 
Clause "b" may be stated to be a modification or extension of clause 
"a," in that it is not confined to shipments by the same consignor to 
the one consignée, but is extended to shipments from more than one 
consignor to the same consignée. It further provides that where the 
rate (as is the case hère) is less than $1.50 per 100 pounds then the 
aggregation" charge shall not be more than where the rate is $1.50. 
We are therefore relegated to the part of the rule which relates to 
shipments to which the $1.50 rate applies. This part of the rule pro- 
vides that two or more shipments to the same consignée, whether made 
by one or more than one shipper, must be charged for on the aggre- 
gate weight, if a lower rate is made thereby. 

In this gênerai statement we hâve ignored ail the features of the 
rule, except only that one which bears upon the controversy, and 
in presenting the controversy we will also ignore or pass over ail 
the other défenses in order to présent this one point. We do this for 
the reason that, if the décision upon this point is adverse to the plain- 
tiff, the other défenses need not be considered. The point now under 
considération is presented with ail the practical effects of a case stated. 
We are not called upon, or indeed at liberty, to inquire what the 
proper charge for shipments on the typical day was, because it has 
been stipulated that if the plaintiff's construction of rule 9 is the cor- 
rect construction then the parties agreed that there was an over- 
charge of $1.12 for that dav, and a total overcharge of $1,108.42 in 
ail. 

[1] This brings us directly to the question of the correctness of 
plaintiff's construction of rule 9, it having been further agreed that 
this rule, as found by the spécial findings, was in force and applicable 
to ail the shipments. To pass intelligently upon plaintiff's construction 
of the rule we must know what that construction is. Narrowed to its 
controversial features, it is this; 
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1. Under clause "b" shipments are to be aggregated, without re- 
gard to whether they corne f rom one consigner or more than one. 

2. In determining the aggregate weight, ail the shipments need not 
be taken, but only such may be selected and aggregated in whose ag- 
gregation, or as a resuit of whose aggregation, the charge which would 
be otherwise made is reduced. This thought may most clearly be 
presented by an example. Take 20 packages, the charge for which 
unaggregated would be $5. If the whole 20 were aggregated, the 
charge would be $6. If 19 or a less number were aggregated, and the 
others not, the charge would be $4.50. Plaintiff contends for the con- 
struction that the 19 or less packages should be aggregated, and a 
charge of $4.50 made. The first impression received before the nile 
is closely considered is against this construction. It seems at first sight 
to be a forced construction, and to involve a complexity which could 
never hâve been intended to be incorporated in a working rule of 
charges. A little reflection, however, brings to light the thought that 
the express companies may hâve had a very good reason for incor- 
porating this feature in their System of charges, and a considération 
of the language they hâve employed makes clear that they hâve incor- 
porated it, whether they had a motive for so doing or not. 

This construction is based upon the propositions (which in turn are 
based upon the phraseology of the rule) : First, that the aggregating 
must be done only, in the language of the rule, "if a lower charge is 
made thereby"; and, second, in the like language of the rule that 
"two or more packages" must be aggregated. From thèse phrases 
spring the argument that it was the intention of the rule to dimin- 
ish ând not to augment charges, and the rule in its application is 
made imperative only in the event of such lessened charge resuit. 
When, therefore, the rule further incorporâtes the phrase that 
"two or more packages" must be so aggregated, the implication 
is irrésistible that it was intended to require a sélection, in order to 
bring about the intended resuit. If this were not so, thèse words 
would not hâve been used, and would hâve been omitted. It is rea- 
sonable to assume that the quoted phrase has a function, and the évi- 
dent one is to incorporate the idea of a sélection from among the 
whole number of packages, in order to accomplish the resuit intended. 
No more apt words could hâve been chosen to express this idea, ex- 
cept, perhaps, to bave used the phrase "any two or more." We feel 
constrained to give this meaning to the rule. 

[2] This brings us to the considération of the other défenses urged. 
The second défense rests upon the two provisions of the commodities 
tarifï already referred to. There are several of thèse provisions, but 
they are substantially identical. Tp give efifect to them, it must be held 
that ail traffic not rated higher than merchandise between Philadel- 
phia and New York has been taken out of the merchandise tariff and 
transferred to the commodities tariff, or it must be held that the 
minimum charge provision in the commodities tariff -applies also to the 
merchandise tariff. We do not understand the défendant to take the 
latter position, and will therefore confine ourselves to the former. It 
is clear, after any article has been transferred to the commodities tar- 
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iff, or when any character of traffic to which the article belongs has 
been so transferred, the effect is to bring it about that the charges up- 
on that article are to be determined by the commodities tariff, and 
the commodities tariff alone, as fully as if the marchandise tariff was 
not in existence and the rules relating thereto had never been promul- 
gated. The question involved hère is therefore brought down to the 
single question of whether shipments of every kind between Phila- 
delphia and New York hâve been so transferred to the commodities 
list. 

We are unable to follow the argument for the défendant to the con- 
clusion reached that, because merchandise under the merchandise tariff 
is not rated higher than "mdse.," therefore ail shipments between New 
York and Philadelphia are included in the phrase "ail classes of busi- 
ness not rated higher than mdse. in officiai express classification I. C. 
C," etc. There are two classifications. There are classes of business 
and "character of traffic" classified under the commodities tariff. 
There is a like similar classification under the merchandise tariff. 
The language quoted from the commodities tariff, upon which coun- 
sel for défendant relies, must be confined to either the classification 
referred to in the commodities tariff, or at most the classification re- 
ferred to in either the commodities tariff or the merchandise tariff. 
It is not to be taken as referring to unclassified merchandise. If such 
had been its meaning, the thought could hâve been expressed in a 
much simpler way and in plainer terms. The effect of the construc- 
tion which we are asked by the défendant to give to the quoted clauses 
in the commodities tariff would be to repeal ail the provisions of the 
merchandise tariff so far as affects traffic between New York and 
Philadelphia. 

With respect to the minimum charge feature in the commodities 
tariff, we are constrained to hold that this relates to commodities and 
not to merchandise. We feel confirmed in thèse views by the f urther 
fact that rule 9 as an aggregating rule was as to clause "a" applied by 
the défendant of its own motion, thus evidencing its own interpréta- 
tion of the clauses referred to so far ?is the application of rule 9 is in- 
volved, as rule 9 would hâve no application if defendant's présent 
interprétation of the clauses quoted from the commodities tariff were 
the true one. There is further confirmation afforded by the fact that 
the defendant's tariffs specifically apply the aggregating rule to cer- 
tain localities, and that they from time to time enlarged and confined 
thèse localities, by including and withdrawing certain places from 
the localities to which the rule did apply. 

The third défense, that the court is without power to consider the 
subject-matter of this controversy, for the reason that it is one within 
the scope of the exercise of the administrative functions of the Inter- 
state Commerce Commission, we hâve aready considered and passed 
upon in the motion made at the inception of this case to dismiss for 
want of jurisdiction. We adhère to the view then expressed. 

[3] This leaves as the only undisposed-of question in the case that 
of interest. The question arising hère was argued as one of whether 
interest should be calculated from the time of payment or from the date 
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of the demand for recoupment. The question îs really one of the as- 
sessment of damages, and becomes a question of a charge of interest 
only by way of analogy, because of the fact that whenever the damage 
results from the withholding of money it cannot exceed the value of 
the use of that money, and by reason of this the lirait of the measure 
may be said to be interest. In ail damage cases the damages are to 
be assessed with référence to the time when the damage was suf- 
fered, and when the adjustment takes place at a later date the assess- 
ment is to be made as of the earlier date, with the lapse of time 
between that and the later date in mind. Strictly and technically, inter- 
est is not allowed from the date of damage suffered to damage as- 
sessed, but a sum is allowed for damage on the day the damage is as- 
sessed, which is the équivalent of a less sum allowed on the day the 
damage was suffered. Practically, however, it is the équivalent of in- 
terest. 

We think the présent case to be within that gênerai rule, and that the 

damages should be assessed as of the date when the money was unlaw- 

fully (as is found) collected from the plaintiff, with the lapse of time 

as an élément of damage. This date by stipulation is November 10, 

' 1908. 

The earnestness and zeal with which the very able counsel for de- 
fendant bave pressed their views call for a more extended référence 
to certain phases of their argument, at the cost of giving perhaps un- 
due length to this opinion. 

The analysis made by them of rule 9 we believe to be correct, but 
we do not follow them to the conclusion that the aggregation is to be 
of (Ul and not of "two or more" of the shipments. Had "ail" been 
intended, the words "two or more" would not hâve been used. More- 
over, we are not in accord with the construction which counsel for de- 
fendant hâve placed upon the stipulation entered into. We do not hâve 
at hand the means of verifying the calculations made, nor would we 
feel at liberty to correct them, even if thought to be erroneous. We 
certainly cannot extract from the stipulation the meaning which is 
ascribed to it, to wit, that judgment is to be entered for défendant, unless 
the court finds an overcharge of $1.12 on the shipments of April 25, 
1908. As we read the stipulation, it is, as has already been said, in 
the nature of a case stated. If the court is of opinion that plaintiff 
is right in construing rule 9 to mean that any "two or more" shipments 
resulting in a lessened charge may be aggregated, and that ail the ship- 
ments need not be aggregated, then $1.12 may be assumed by the court 
as the correct amount of the overcharge for April 25, 1908, and $1,108.- 
42 the correct amount of the total overcharge. We assume this branch 
of the argument to be based upon the proposition that the plaintiff has 
given the wrong construction to the rule, and therefore judgment 
should go for défendant. We so understand defendant's position, be- 
cause to ask us, while agreeing to plaintiff's construction of the rule, 
to fînd that the $1.12 overcharge should be reduced by the court to 75 
cents, and then to enter judgment under the stipulation for the défend- 
ant, because the calculation of $1.12 agreed upon is wrong, would be to 
do violence to the agreement 
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The vîce in the "commodîties" argument of the défendant is to be 
discovered in the first of their three unanswerable propositions as laid 
down on page 9 of their original printed brief. The second of thèse 
propositions, to the efïect that any article or character of traffic upon 
which a commodity rate is placed is ipso facto taken out of any classi- 
fication in which it may hâve been included, and that thereafter only 
the commodity rate is applicable to such article or character of traffic, 
bas already been found. It is, however, a far cry from this to their 
third proposition, that they had "collected the appropriate graduate 
charges" on the plaintiff's shipments. In the first place (although this 
is of no importance), this "appropriate graduate charge" must be con- 
strued to exclude the aggregating of charges under rule 9, clause "a." 
The défendant in fact, in making up this "appropriate graduate 
charge," aggregated ail shipments from the same consignor made lo 
the one consignée at the same time. If the "commodities" argument 
they are now making be sound, this they were wrong in doing. The 
présent argument compels this admission, and, as we understand the 
position of counsel, the acknowledgment of error is unreservedly made. 
In the second place (and this is of importance), before the plaintiff's 
shipments are subject to the 75 cents per 100 pounds commodity rate, 
those shipments must be brought within the commodity ratings, not 
merely be assumed to be there. It is, of course, true that as the subject 
of thèse shipments was merchandise, and when it moved as merchah- 
dise it moved under the merchandise rate, it was "not rated higher than 
merchandise." 

The real question is: Does the expression "ail classes of business 
* * * in the officiai express classifications" referred to include un- 
classified merchandise? As we understand the gênerai scheme, both 
of the merchandise tariff and of the commodities tariff, a gênerai mer- 
chandise rate is adopted. Classifications are then made, and spécifie ar- 
ticles of shipment set forth, so that the proper charge may be made 
upon any article. The basis of charge is always the merchandise rate. 
The rate upon any class may be determined because in that classification 
is shown how this may be found from a given merchandise rate per a 
given quantity. The rate on spécifie articles may in their turh be fig- 
ured, as well as the class rate ascertained. It may, of course, be said 
that in a sensé ail merchandise is classified, because, if unclassified, 
it goes under the flat merchandise rate, and may theref ore be said to be 
classified as merchandise. Even then, if analogous to a class which 
pays higher than the merchandise rate, it is rated as in that class. 
Everything, therefore, directly or indirectly, has applied to it the mer- 
chandise rate. The commodities rate is necessarily grafted upon it, 
and as soon as the commodity rate attaches to an article or character of 
traffic the merchandise tariff as to that article or character of traffic is 
annulled. If, therefore, ail merchandise which pays the merchandise 
flat rate is transf erred to the commodities tariff, the so-called merchan- 
dise class is wiped out. 

The correct view would seem to be this: A gênerai merchandise 
rate is established for everything. Shipments are then classified, and a 
charge (usually a higher one) fixed for the différent classes and specif- 
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îc articles enumerated. Ail articles not so classified or named, and 
not analogous to any so classified, remain unclassified and pay the flat 
merchandise rate. Certain articles or a certain character of traffic may 
then be transferred to the commodities class, and a charge (usually a 
lower one) is fixed for it as a commodity. The provisions of the mer- 
chandise tariff then no longer apply to it. It is clear, therefore, that 
there may be "classes of business in the officiai express classifications" 
which pay more than the "mdse." rate, some possibly which pay the 
same, and again possibly some which pay less, as well as unclassified 
business, which moves as merchandise and pays the merchandise rate. 
It further follows that, when "ail classes of business not rated higher 
than 'mdse.' in the officiai express classification" are bodily transferred 
to the commodities class, the transf er must be taken to include ail the 
classified, but does not include the unclassified, merchandise. To view 
the unclassified merchandise as classified, because it is in the unclassi- 
fied class is polemical jugglery. We may admire the skill displayed, 
but we cannot accept the apparent results as real. 

[5] The conclusions reached may be restated as follows: 

1. The shipments with which we are concerned were admittedly mer- 
chandise to which the 75-cent rate and the aggregating rate applied, and 
they moved as merchandise unless they had been transferred to the 
commodities tariff, and they were not so transferred unless they were 
transferred by the provision which brings "ail classes of business" not 
rated higher than the 75-cent rate into the commodities class. 

2. Thèse shipments, not being of any of the classes of business 
enumerated in any of the express classifications, but being merely un- 
classified merchandise, were not brought under the commodities rating. 

3. The minimum charge provision of the commodities tariflf can 
clearly only hâve référence to shipments of the commodities class. It 
is in conséquence disposed of by the finding that thèse shipments were 
not commodities. 

We see nothing in the présentation of plaintiff's case which should 
induce us to change the views expressed when the case was presented 
through the pleadings upon the question bi the authority of the court 
to hear and décide this cause. If anything, the soundness of the opinion 
then given is vindicated by the course of the trial. This case is now in 
eflfect, as has already been twice observed, nothing more than a case 
stated, and the question to be decided is one of pure law To say that 
the jurisdiction of the court is ousted because the meaning of a ruling 
by the Commission is involved is to take away in such cases ail origi- 
nal jurisdiction over overcharges by common carriers from the courts 
and leave to them only their appellate jurisdiction. The argument that 
whether thèse shipments were merchandise or whether they were com- 
modities is an administrative question, for the détermination of the 
Commission, has no basis for its support. The question is a very dif- 
férent question from that of whether railroad ties are "lumber." The 
Commission has nothing to do with the question of whether a certain 
article goes under the commodities rating as an administrative question. 
The question is determined by the meaning of the tariff provisions 
and the interprétation of the meaning of the tariff in this tespect is a 
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judicial question, whether it be passed upon by the Commission or by 
the courts. 

Judgment is entered in favor of the plaintiff and against the défend- 
ant for the sum of $1,516.32, besides costs of suit. 

The request for findings of fact and conclusions of law, not incor- 
porated in the findings as found and conclusions as stated, are denied. 
With respect to the second finding of fact, the finding that the ship- 
ments in this case moved as merchandise is to be understood as an in- 
ference of fact following and supported by the conclusion reached that 
thèse shipments were not put into the commodities class by the trans- 
ference of "ail classes of merchandise," etc. 

Findings of Fact. 

1. During the period to which the claim of the plaintiff relates the 
merchandise rate on ail shipments of merchandise between New 
York and Philadelphia was 75 cents per 100 pounds, the charges on 
packages weighing less than 100 pounds being apportioned, however, 
not according to weight, but following a graduated scale of charges 
apportioned from 1 pound to 100 as marked on the scale. 

2. The shipments to which plaintiff's claim relates moved as mer- 
chandise under the merchandise rate between New York and Phila- 
delphia. 

3. The Adams Express Company Officiai Gazette and the same 
company's exceptions to officiai express classification and local and 
joint commodity tariff and suppléments applying between New York 
and Philadelphia, as set forth in defendant's request for findings of 
fact from 3 to 12, both inclusive, were duly filed with and accepted 
by the Interstate Commerce Commission as the schedules showing 
rates and charges for transportation of commodities required by the 
acts of Congress. 

4. The défendant in like manner filed "Officiai Express Classifica- 
tion No. 21," as shown in Plaintiff's Exhibit No. 5, containing, among 
other things, as follows : 

"Rule 9. Aggregating Weights. (a) Two or more packages forwarded by 
one shipper at the same time to one consignée at one local address must be 
chargea for on the aggregate weight; provlded that any of the packages 
weighing less than 20 pounds each shall be estlmated and chargea for as 
weighing 20 pounds each ; and provided, further, that a lower charge is made 
by such aggregation. Actual weight of each package must be entered on the 
wayblU." 

See Exception "b." 

"(b) Exception. Where the merchandise rate per 100 pounds is $1.50 or 
more, two or more packages forwarded, with charges to coUect, by the same 
Company from the same city or town on the same date to one consignée at one 
local address, whether from one or more than one shipper, or two or more 
packages forwarded with charges prepaid by the same express company on 
the same date by the same shipper to one consignée at one local address, 
must be charged for on the aggregate weight; provided, that any of the 
packages weighing less than 20 pounds each shall be estimated and charged 
for as weighing 20 pounds each, if a lower charge is made thereby. Where 
the rate is less than $1.50 per 100 pounds, the aggregate charge on shipments 
from more than one shipper to one consignée, forwarded from the same 
point on the same date, must not be more than where the rate is $1.50 per 
lOO pounds." 
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5. Défendant applied to the shipments covered by the daim in 
this case the aggregating provisions of the above rule 9, clause "a," 
relating to packages shipped by one and the same consigner, but did 
not apply the provision in clause "b" of the same rule providing for 
aggregating shipments by two or more différent consignors. 

6. Rule 9, including clauses "a" and "b," was in effect and applica- 
ble to ail the tariffs in force during the time within which the ship- 
ments referred to in plaintiff's claim were made. 

7. The défendant filed tariffs on October 26, 1911, and January 1, 
1912, providing that shipments originating with the company in cer- 
tain designated localities (in ail cases including the borough of Man- 
hattan), excepting designated municipal districts, would be aggregated 
in accordance with rule 9, clause "b," of the Ofiicial Express Classi- 
fication, and made changes therein respecting the excepted municipal 
districts, but retaining the aggregating feature. 

8. So far as it is a question of fact, the défendant is a contmon 
carrier, subject to the provisions of the acts of Congress relating to 
Interstate commerce. 

9. The total overcharge collected by défendant of the plaintiff was 
the sum of $1,108.42 on November 10, 1908, and the damages are 
assessed at $1,516.32. 

Conclusions of Law. 

1. The court has authority to try this case and enter judgment 
against the défendant for the damages sustained by the plaintiff. 

2. Under the facts in this case, the défendant is a common carrier, 
subject to the provisions of the acts of Congress to regulate Interstate 
commerce. 

3. Clause "b" of rule 9 of the Officiai Express Classification is ap- 
plicable to the shipments involved in this case. 

4. Under rule 9, any two or more shipments made at the same 
time, although by différent shippers, may be selected from the total 
number of shipments, and must be aggregated under the provisions of 
rule 9, if a less charge is made thereby. 

5. Under the facts of this case, selected shipments should hâve 
been aggregated, resulting in a less charge than that made by the de- 
fendant to the amount of $1,108.42. 

6. Under the facts of this case, the Officiai Gazette schedules and 
provisions relating to commodities are not applicable to the shipments 
involved in this case. 

7. Under the facts of this case, the damages are to be assessed as 
of the date of November 10, 1908. 

8. The plaintiff is entitled to judgment for the sum of $1,516.32, 
with costs of suit. 
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ïn re DE SOTO COAL MINING & DEVELOPMENT CO. 

(District Court, N. D. Alabama, S. D. January 9, 1914.) 

No. 12970. 

CoEPOBATiONS (§ 471*) — Bonds — Validity — Considération. 

Two stockholders of a corporation mutually agreed that the amount ot 
thé indebtedness of the corporation to them should be canceled, except 
as to tlie excess owed one over tliat owed the other, whlch was repre- 
sented by a note of the corporation. The expressed object of the cancel- 
lation was to increase the value of the stock, which was ail owned by the 
two credltors. Some time thereafter the corporation reinstated the in- 
debtedness, which had been canceled in considération of the payment of 
its outstanding debts by the two creditor stockholders, and bonds were 
issued to secure those debts, and the amount advanced to pay the other 
debts. After the corporation became bankrupt, the trustée under the 
mortgage securlng the bonds petitloned for permission to foreclose. The 
trustée in bankruptcy objected, on the ground that the bonds had not been 
issued for money paid or property transferred to the corporation, as re- 
quired by the Alabama Constitution. Held, that the bonds were valid un- 
der that provision, since the original cancellation of the indebtedness 
must be presumed to hâve created a surplus, which the corporation might 
hâve distributed to its stockholders, and the transaction can therefore be 
treated as one in which the surplus was distributed to the stockholders, 
who later advanced to the corporation an amount equal thereto. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1S33-183G, 
1838, 1840 ; Dec. Dig. § 471.*] 

In Bankruptcy. Proceedings against the De Soto Coal Mining & 
Development Company. On pétition of the trustée in bankruptcy to 
feview an order of the référée declaring vaUd certain bonds of the 
bankrupt corporation. Pétition for review denied. 

Henry Fitts, Phares Coleman, and N. L. Steele, ail of Birmingham, 
Ala., for petitioner. 

John P. Tillman and Sterling A. Wood, both of Birmingham, Ala., 
opposed. 

GRUBB, District Judge. This was a pétition to review an order of 
the référée upon a pétition, filed by the trustée under a mortgage se- 
curing an issue of bonds of the bankrupt corporation, to be allowed 
to foreclose the mortgage. The référée granted the pétition. The 
trustée in bankruptcy objected to the allowance of the pétition, upon 
the ground that the bonds secured by it are invalid, because issued in 
contravention of the Alabama Constitution and statute, prohibiting 
and making void ail stock or bonds of a corporation not issued for 
money paid to, property transferred to, or labor done for, the corpora- 
tion. 

The bond issue was in the amount of $75,000. It is clear that of this 
issue ail but $54,621.48 paid debts of the corporation, or reimbursed 
its officers for debts of the corporation paid with moneys advanced 
by them for that purpose. The question as to the validity of the bonds 
dépends upon whether the $54,621.48, which were issued to E. L. Dos- 
enbach and B. C. Stevens, were supported by money, property, or labor, 
the benefit of which the corporation secured. 

*For otlier cases see same Uipic & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The contention of the trustée in bankruptcy is that they were ioiued, 
without considération moving to the corporation, to its stockholders, 
and traded by some of its stockholders (Stevens and D. A. Dosenbach) 
to others of its stockholders (E. L. Dosenbach and those he represent- 
ed) in considération of the transfer by the latter to the former of the 
capital stock that the latter owned in the corporation. If this was the 
transaction, it would be one obnoxious to the Constitution and statute 
of Alabama, as claimed by the trustée in bankruptcy. 

The contention of the trustée under the mortgage is that at the time 
of the bond issue the corporation was indebted to Stevens and E. L. 
Dosenbach, two of its stockholders and directors, in the sum each of 
in excess of $27,000, and that that much of the bonds were issued to 
Stevens and Dosenbach to pay the indebtedness of the corporation to 
them, and that Stevens transferred his portion of the bonds to E. L. 
Dosenbach for the stock of the corporation owned by E. L. Dosenbach, 
or by those represented by him. If this contention is supported by the 
record, the validity of the bonds is to be sustained. 

It is admitted that prior to October 31, 1906, the corporation owed 
Stevens $30,384.32 and E. L. Dosenbach $27,310.74 for moneys thereto- 
fore advanced by each to the corporation. Whether this indebtedness 
was outstanding in August, 1907, when the bonds were issued, dépends 
upon the construction to be put upon certain acts of the corporation and 
its stockholders on that day and thereaf ter. 

On October 31, 1906, a directors' meeting of the bankrupt corpora- 
tion was held in St. Louis. The minutes of the meeting of that date 
show merely an authorization to its officers to exécute a note of the 
corporation, payable to Stevens, in the sum of $3,073.58, representing 
the excess of moneys advanced to the corporation by Stevens over the 
amounts advanced to it by E. L. Dosenbach. The contention of the 
trustée in bankruptcy is that, prior to the directors' meeting, Stevens 
and Dosenbach agreed between themselves in favor of the corpora- 
tion to mutually cancel an amount of the indebtedness of the corpora- 
tion to them equal to the amount due by it to Dosenbach, and thus in- 
crease the value of their respective stockholdings by decreasing the 
corporation's indebtedness, to which it was subject in that amount; 
that the mutually agreed upon cancellation was later (January 10, 
1907) effected by charging off on the books of the company the amounts 
due Stevens and E. L. Dosenbach in that amount, executing a note to 
Stevens for the excess, and reducing the account entitled "Lands, 
L-eases, etc.," by the like amounts, so charged off, as débits. 

The contention of the trustée under the mortgage is that there was 
no agreement by Stevens and by Dosenbach of mutual cancellation of 
any part of the amounts respect! vely due them, and that the note given 
Stevens by the corporation for the excess in the amount due him over 
that due Dosenbach was given him only to enable him to draw inter- 
est on the excess of his advances, and thus put him on an equality with 
Dosenbach, which would otherwise hâve been denied him in that re- 
spect. 

The référée found this question of fact in favor of the trustée under 
the mortgage, and decided that it was entitled to the relief prayed for 
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on this ground. I do not find it necessary to the décision of the case 
to pass on this finding of fact. 

It is conceded that before the bonds were issued there was an at- 
tempted reinstatement of the indebtedness on the corporation's books 
that had been theretof ore canceled, as is claimed by the trustée in bank- 
ruptcy, probably donc for the purpose of putting the corporation in a 
position where it could issue its bonds in payment of an existing in- 
debtedness, and thus make them valid obligations of the corporation. 
This reinstatement was the unanimous act of the stockholders, and it 
was provided that ail existing debts were to be paid by Stevens and D. 
A. Dosenbach, and thçy were, in fact, so paid, with the exception of the 
note given Stevens for the excess of moneys advanced by him, as be- 
fore stated ; and Stevens, of course, is estopped, as a creditor, to ques- 
tion the validity of the bonds, which were issued partly because of 
his act as a stockholder, director, and ofificer. 

The trustée in bankruptcy contends that this attempted reinstatement 
of the alleged canceled indebtedness was a fraud on the law and a fu- 
tile àttempt to évade the prohibitions of the Alabama Constitution and 
statute against the création of fictitious bonded indebtedness by corpor- 
ations, and that the bonds were subject to this infirmity as to subséquent 
creditors, and so the unanimous consent of stockholders could not avail 
to validate the bonds supported by the reinstated indebtedness. It is 
true that if the effect of the reinstatement was to create a fictitious 
indebtedness, which alone supported the bond issue, then the bonds 
based upon it would be void, even as to subséquent creditors, who 
might hâve been misled in extending crédit by the apparent, but un- 
real, capitalization of the corporation brought about by the fictitious 
bonds. 

The question is whether the cancellation and subséquent restoration 
of the indebtedness f rom the corporation to Stevens and Dosenbach can 
be said, under the facts, to hâve created a fictitious indebtedness in the 
amount restored. It is not disputed that the original indebtedness was 
a bona fide one, and that the moneys represented by it were actually ad- 
vanced the corporation, and went into its treasury in the full amount. 
Nor is it claimed at the time the indebtedness was written ofï in Octo- 
ber, 1906, or in January, 1907, that the company's capital had been im- 
paired to that extent by losses. The expressed purpose of the writing 
oflf of the indebtedness was that it would, in an equal amount, increase 
the value of the stock, which was ail owned by Stevens and Dosenbach, 
and not that it was donc to replace any previous impairment of capital- 
ization. It will therefore be presumed that at the time the indebtedness 
was written off there was an excess of assets over capitalization equal to 
the amount of the indebtedness then written ofif. In other words, that 
the writing off of this indebtedness without considération moving f rom 
the corporation for its cancellation left it assets in amount at least equal 
to the amount of the canceled indebtedness, in excess of its obligations 
and capital stock liability. The record does not show that there was 
any impairment of capital between the canceling of this indebtedness 
and the issuance of the bonds. At the time of the issuance of the 
bonds, therefore, the company's assets exceeded its liabilities, including 



IN EE DE SOTO COAL MINING & DEVELOPMENT CO. 895 

its capital stock, in a sum at least equal to the alleged canceled in- 
debtedness. 

No question is made in the record as to full and proper payment of 
the original capital stock subscription. The question then is whether the 
reinstatement of the canceled indebtedness, under thèse circumstances, 
can, as to future creditors, be held to be the création of a fictitious in- 
debtedness. The full amount of money, which the indebtedness repre- 
sented, had been concededly contributed to the treasury of the Com- 
pany, still remained there, and was not represented by the original 
capitalization of the corporation or by any of its then outstanding ob- 
ligations. It was, therefore, in the nature of a surplus over and above 
the liability of the corporation to its creditors or on capital stock ac- 
count. Being a surplus, it would hâve been compétent for the corpo- 
ration to hâve distributed it among the shareholders. It would then 
hâve been compétent for the shareholders to hâve loaned it back to the 
Company and taken the company's obligations of indebtedness for it. 
Under the réservation of the Suprême Court of Alabama, in the case of 
Fitzpatrick v. Dispatch Pub. Co., 83 Ala. 604-607, 2 South. 727-729, 
that "we hâve not decided, nor need we déclare, what would be our rul- 
ing, if it were shown that the Dispatch Publishing Company had an ac- 
cumulated money surplus, or visible, tangible property in excess of its 
authorized stock, and proposed to make that the basis of additional 
stock to be issued," it is probable the surplus could hâve been distributed 
among the shareholders in the way of a stock dividend. The conced- 
.ed fact that the amount of the canceled indebtedness went into the 
treasury of the corporation, remained there until the original indebted- 
ness was reinstated, and was not until then represented either by évi- 
dences of debt or capital obligations of the corporation, shows that an 
increase of corporate obligation in the same amount, whether of capital 
or indebtedness, based upon it would be in no sensé fictitious. 

The fictitious indebtedness of capitalization prohibited by the Con- 
stitution and statute is one which bas no représentation in the assets of 
the corporation, such as subséquent creditors dealing with the corpora- 
tion would bave the right to rely upon. If it was compétent for the 
corporation to distribute the surplus created by the cancellation of the 
indebtedness in cash or stock dividends, without incurring liability un- 
der the- Constitution and statute, it was equally compétent for it, with 
the consent of ail its stockholders, it having no existing creditors un- 
provided for in full, to permit the fund to remain in its treasury and 
issue évidences of its indebtedness to whom it saw fit in an equal 
amount. This is what it did at the time of the bond issue, by reinstating 
the indebtedness in favor of Stevens and E. L,. Dosenbach on its books. 
No fictitious increase of capital or indebtedness was thereby created, 
for this amount was free assets in the sensé that it was unrepresented 
theretofore either by the corporation's capitalization or by its obliga- 
tions of indebtedness. After reinstatement of the indebtedness, the 
outstanding obligations of the corporation, both on account of debt and 
of capital stock, would only equal its actual assets. 

If the indebtedness was legally reinstated, it foUows, so far as the 
rights of future creditors are concerned, and there were no existing 
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creditors, that the corporation with the unanimous consent of its stock- 
holders could issue its bonds secured by mortgage, and deliver them to 
Stevens and E. L. Dosenbach, in liquidation of the then existing in- 
debtedness of the corporation to them. The case of First National 
Bank v. Winchester, 119 Ala. 168, 24 South. 351, 72 Am. St. Rep. 904, 
is authority for this conclusion. 

The pétition for review is denied, and the trustée in bankruptcy 
taxed with the costs of the pétition. 



WILLIAMS V. HOOHSTEIN. 
(District Court, D. New Jersey. Deeember 1, 1914.) 

1. BiLLs AND Notes (§ 371*) — Accommodation Makeb — Liability. ■ 

An accommodation maker is llable to the liolder of a negotiable note 
in due course, and cannot plead vvant of considération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 964 ; Dec. 
Dig. § 371.*] 

2. Bills and Notes (§ 371*) — Accommodation Makeb — Défenses. 

In an action on a note by a holder in due course, it was no défense tliat 
défendant signed for tbe accommodation of E., to tlie knowledge of the 
payée, and that on several occasions R. had requested plaintifC, the payee's 
reeeiver, to charge the note to Il.'s account, but that the receiver had re- 
fused to do so, and that défendant was only liable in the event R. should 
fail to pay. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 964 ; Dec; 
Dig. § 371.*] 

At Law, Action by Christopher Williams, as receiver of the First 
National Bank of Bayonne, against Joseph Hochstein. Judgment for 
plaintiff. 

The First National Bank of Bayonne became insolvent upon Deeember 8, 
1913, and in due course plaintiff became receiver. The complaint allèges that 
about October 10, 1913, the défendant made and delivered his promissory note, 
dated at Bayonne, N. J., October 10, 1913, and promising to pay to the order 
of the ï'irst National Bank of Bayonne, N. J., $380.79 at the First National 
Bank of Bayonne; that no part of the note has been paid, although pay- 
ment thereof has been duly demanded. 

The second count allèges that on or about Deeember 1, 1913, the défend- 
ant made and delivered his promissory note, dated at Bayonne, N. J., De- 
eember 1, 1913, and promising to pay to the order of E. L. Watters $60 at the 
First National Bank of Bayonne. Before maturity and for a valuable con- 
sidération E. L. Watters duly indorsed and delivered the said note to the 
First National Bank of Bayonne. Thereafter the note was duly presented 
at maturity for payment, payment was not made, protest followed, and no 
part of the note has been paid. 

The third count allèges that on or about Deeember 3, 1913, the défendant 
made and delivered liis promissory note, dated at Bayonne, N. J., Deeember 

3. 1913, and promising to pay to the order of Prospect Planing Mill Company 
$125 at the First National Bank of Bayonne. Before maturity and for a val- 
uable considération the Prospect Milling Company duly indorsed and de- 
livered the said note to the First National Bank of Bayonne. The note was 
duly presented at maturity, payment was not made, protest followed, and 
no part of the note has been paid. 

The fourth count allèges that on or aboxit October 20, 1913, défendant mafle 

*For other cases see sama topic & S numbeb in Dec. &. Am. Digs. 1907 to date, & Ret>'r Indexes 
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and delivered his promlssory note, dated at Bayonne, N. J., Oetober 20, 1913, 
and promising to pay to the order of himself $1,225 at the First National 
Bank of Bayonne. The note was due December 20, 1913. The indorsement 
was made by Joseph Hochstein, Julius A. Rose, and two others. The note 
was duly presented at maturity, payment was not made, protest followed, and 
no part of the note has been paid, 

Judgment is demanded for $1,795.25, with interest on $380.79 from Decem- 
ber 10, 1913, on $80 from February 1, 1914, on $125 from February 3, 1914, 
and on $1,225 from December 20, 1913, together with costs and dlsbursements 
of this action. 

The answer of the défendant Hochstein sets up that he made and executed 
a note mentioned in the fourth count, but allèges that he was merely an ac- 
commodation maker for Julius A. Rose, and that he (the défendant) is and 
was only secondarily llable, by reason of the said First National Bank hav- 
ing knowledge of the fact that he (the défendant) was merely the accommo- 
dation maker for the beneflt of Rose, and that Rose is primarily liable. He 
sets up that Rose on several occasions has requested the receiver of the First 
National Bank to charge the note to the account of Rose, as he has a Just 
and légal right to demand of the receiver to do, but the receiver refused to 
do this. He allèges that he (the défendant) is only liable on the note in the 
event that Rose shall fail to pay the same, and asks judgment for costs. 

Motion is made by the receiver to strike out the answer of the défendant, 
on the ground that answer was not flled within 20 days after service of sum- 
mons, and for Judgment for the plaintiff. 

George M. Burditt, of New York City, for complainant. 
H. B. Dembe, of Bayonne, N. J., for défendant. 

HUNT, Circuit Judge (after stating the facts as above). [1,2] 
Examination of authorities demonstrates that défendant cannot avail 
himself of his attempted défenses, for it is well settled that an accom- 
modation maker, even if he is known to be such by the holder of a 
negotiable note in due course, is yet liable. It has been said by the 
Suprême Court of the United States in Israël v. Gale, 174 U. S. 391, 
19 Sup. Ct. 768, 43 L. Ed. 1019, that it is elementary that mère knowl- 
edge that paper has been drawn for an accommodation does not pre- 
vent one who has tàken it for value from recovering thereon. The 
décision of the Suprême Court in Israël v. Gale was in affirmance of the 
décision of the Circuit Court of Appeals of the Second Circuit in Is- 
raël V. Gale, 77 Fed. 532, 23 C. C. A. 274. There the case was by a re- 
ceiver of a national bank upon a promissory note and upon a défense 
that the note was made and dehvered without considération and merely 
for accommodation. Israël v. Gale was also followed by Judge Mc- 
Pherson, sitting in the Circuit Court of the Eastern District of Penn- 
sylvania, in Earle v. Enos, 130 Fed. 467, and again the rule was sus- 
tained that the fact that a bank which has discounted an accommoda- 
tion note has donc so knowing of its character does not give to the mak- 
er the défense of want of considération. Randolph on Commercial Pa- 
per, § 1020. 

Thèse cases are enough, and of course the récognition of the rule 
as stated by the Suprême Court will be accepted as conclusive. 

The motion of the receiver to strike out the answer is therefore well 
taken upon the légal ground stated. Let the motion be granted, and 
judgment entered as prayed for. 
218 F— 57 
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WILLIAMS V. ROSE. 

(District Court, D. New Jersey. October 21, 1914.) 

1 Banks and Banking (§ 135*) — National Banks — Insolvenct — Set-Off 

indebtedness, 

Where a depositor in an insolvent national bank had indorsed a note, 
on whlch he was in fact primarily liable, and procured tlie bank to dis- 
count It for his beneflt, he was entltled, in a suit by tlie bank's receiver 
to recover the amount of the note, to set oÊE liis deposit in the bank 
against liis liabillty on the note. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 375- 
379 ; Dec. Dlg. § 135.*] 

2. Banks and Banking (| 49*) — National Banks — Stookholdee's Liabil- 
ITT — Sbt-Oïf. 

A stockholder of a national bank was not entltled to set off against hia 
double stock liabillty the amount of his unpaid deposit account in the 
bank at the time of its f allure; such stock liabillty, imposed by Rev. 
St §§ 5226, 5227 (Comp. St. 1913; §§ 9813, 9814), being for the express 
purpose of maklng good the contracts, debts, and engagements of the 
bank, and being a trust fund in whlch aU creditors were entltled to share 
pro rata. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 71- 
81 1/2, 513, 534, 535 ; Dec. Dig. § 49.*] 

At Law. Action by Christopher L. Williams, as receiver of the 
First National Bank of Bayonne, N. J., against Julius A. Rose. On 
motion to strike out defendant's answer. Denied without préjudice. 

The First National Bank of Bayonne became insolvent upon December 8, 
1913, and in due course plalntifC became receiver. The complaint allèges that 
about October 20, 1913, Joseph Hochsteln made and dellvered his promissory 
note, dated at Bayonne, N. J., October 20, 1913, and promlsing to pay to the 
order of himself $1,225 at the First National Bank of Bayonne. The note 
was due December 20, 1913. The indorsement was made by Joseph Hochsteln, 
Julius A. Rose, and two others. Before maturity the défendant Rose duly 
indorsed and delivered the note to the First National Bank of Bayonne for 
value. The note was duly presented at maturity, payment was refused, pro- 
test foUowed, and no part of the note has been pald. 

The second count allèges that on November 9, 1913, George W. Evans made 
his note, due one month after date, to the order of Minnie Rose, promising 
to pay $650 at the First National Bank of Bayonne. This note was indorsed 
by Minnie Rose and Julius A. Rose, and before maturity It was indorsed and 
dellvered to the First National Bank of Bayonne for value. Thereafter pay- 
ment was demanded, but not made. 

The thlrd count allèges that the First National Bank of Bayonne was or- 
ganlzed as a national bank on December 5, 1906, with a capital stock of 
$100,000, consisting of 1,000 shares of stock, of the par value of $100 each. 
The bank did business untll December 6, 1913, when it became Insolvent, and 
plalntlff was appolnted. In due course, receiver. It is alleged that prior to 
December 6, 1913, the défendant Rose purchased 2 shares of the capital stock 
of the bank and the certlflcates for the said 2 shares were duly issued and 
dellvered to the défendant prior to December 6th ; that they were reglstered 
in the name of the défendant on the books of the bank prior to said date ; and 
that he was the owner and holder of the said 2 shares at the time of flllng 
the suit, to wit, September 2, 1914. It is alleged that on May 13, 1914, the 
ComptroUer of the Currency, having concluded that it was necessary, in order 
to pay the debts of the bank, to enforce the indlvidual liabillty of the stock- 
holders to the extent of 100 per cent., as prescribed by sections 5151 and 5234 
(Oomp. St. 1913, § 9821) of the Revlsed Statutes of the United States, made 

•Por other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date. & Reo'r Indexes 
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an assessment npon the shareholders for $100,000, to be pald by each ratably 
on or before June 13, 1914, and demanded $100 upon each and every tshare 
of the capital stock held or owned by the shareholders, respeetively, at the 
time of the failure of the bank, to wlt, December 6, 1913. Demand was there- 
after made of the défendant to pay $100 per share on each of the 2 shares 
standing in his name on the books of the bank, but he failed to make the 
payments. 

Judgment is demanded for $2,078.14, with interest on the $1,225 note from 
December 20, 1913, and wlth interest on the $650 note from December 9, 1913, 
and wlth Interest on $200 for the shares of stock. 

The answer of the défendant Rose sets up that he applied to the bank for 
a $1,500 loan, and was told that if he would présent a note for that amount 
the bank would discount the same and apply the proceeds to the crédit of 
the account of the défendant ; that thereupon défendant Induced Joseph Hoch- 
stein to make a note for $1,500 as an accommodation to the défendant, which 
note défendant also induced two others to Indorse as accommodation In- 
dorsers, and presented the same to the bank for discount; that the bank 
dlscounted the note, well knowing that Hochstein and others had merely 
signed for the accommodation of the défendant, and that défendant was pri- 
marily liable, and the note and the proceeds were to be used by him for hls 
own benefit ; that no considération was received by Hochstein and others for 
becoming parties to the note, and that they were merely accommodating the 
défendant and aiding him in procuring the loan ; that renewals were had 
until the note was reduced to $1,225, when défendant delivered to the bank 
the note mentioned in the flrst count of the complaint; that on December 8, 
1913, î^hen a receiver for the bank was appointed, the défendant Rose had 
on deposit with the bank $1,964, and that upon the maturity on the $1,225 
note he requested that the note be charged against the crédit of $1,964 by 
reason of his account, but the receiver refused to do this ; and that the de- 
fendant, being primarily liable on the note, was entitled to hâve the note set 
off and pald out of the money on deposit to hls crédit in the bank. 

For answer to the second count, the défendant sets up that, being in need 
of money, he Induced one George W. Evans to make a note for $1,500 as an 
accommodation for the défendant, which said note was made payable to the 
order of Mlnnie Rose, the wlfe of the défendant, and that thereafter the bank 
dlscounted the note, knowing that the défendant was primarily liable, and 
that the proceeds arising from the note were to be used by the défendant for 
hls own proper use and benefit; that Evans received no considération for 
becoming a party to the note, and that the note was reduced from .time to 
time ; and that when the bank failed on December 8, 1913, it owed the de- 
fendant $1,964, but that the bank refused, upon the maturity of the note of 
$650, to charge the note against the crédit of $1,964. 

For answer to the third count, défendant sets up that when the bank failed 
he had an account of $1,964 on deposit in said bank; that he demanded of 
the plaintiff that it apply against the crédit of $1,964 in favor of the de- 
fendant the $200 due from him, mentioned in the third count of the com- 
plaint, and offered to pay the défendant the différence between the amount on 
deposit with the bank to the crédit of the défendant and the amounts due from 
him (the défendant) to the bank on the demands referréd to in the flrst, sec- 
ond, and third counts, but that the bank refused to accept. He asks judg- 
ment in his favor on the tMrd count for costs, and that the money on deposit 
in the bank to the crédit of the défendant be set off against the amount 
claimed by the plaintiff in the first, second, and third counts. 

Motion is made by the receiver to strike out the answer of the défendant, 
on the ground that answer was not flled within 20 days after service of sum- 
mons, inclusive, and for Judgment for the plaintiff. 

George M. Burditt, of New York City, for plaintifï, 
H. B. Defnbe, of Bayonne, N. J., for défendant. 

HUNT, Circuit Judge (after stating the facts as above). The first 
question presented by the motion is whether the défendant, who al- 
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leges that he is primarily liable upon the notes, although an indorser, 
may offset the notes against his deposit account with the bank, which 
has failed ; and the second is whether a stockholder, who has not paid 
the assessment upon his national bank stock, may offset his deposit in 
the bank, which has failed, against the assessment demanded under 
the provisions of the National Banking Act. 

[1] 1. The first question seems to hâve been considered very often, 
and a number of well-reasoned décisions hâve been made, wherein 
it has been held that an indorser cannot offset his deposit balance 
against his notes. This view is often based upon the ground that if 
he could, where the maker is a solvent person, to allow him to do so 
would extend to the indorsers of the paper an unwarranted préfér- 
ence. The Comptroller of the Currency has ruled to this effect, say- 
ing that, if the maker of a note is solvent and can be compelled to pay 
it, the indorser should not be permitted to take up the note by can- 
celing the indebtedness of the bank to himself, for he might thereby 
be enabled indirectly to obtain a préférence over other creditors. The 
current of the décisions of later date seems to be that no préférence 
shall be given to one over another depositor, and theref ore that, where 
the maker is solvent, it is unjust to allow the indorser the set-off of a 
deposit. 

In Davis v. Industrial Manufacturing Co., 114 N. C. 321, 19 S. 
E. 371, 23 L. R. A. 322, this gênerai rule was recognized, and in Knaf- 
fle v. Knoxville Banking & Trust Co., 128 Tenn. 181, 159 S. W. 838, 
50 L. R. A. (N. S.) 167, the Suprême Court of Tennessee said that, 
if the relief there prayed for by the petitioning surety were granted, 
an inéquitable resuit would be worked against the rule which ordi- 
narily denied set-off where a depositor was in fact a mère surety on 
the note and it appeared that the principal obligor was solvent. Ed- 
mondson v. Thomasson, 112 Va. 326, 71 S. E. 536, Ann. Cas. 1913A, 
1301, was decided in accordance with a like rule. So, also, were the 
cases 6i New Farmers' Bank's Trustée v. Young, 100 Ky. 683, 39 
S. W. 46, and Stephens v. Schuchmann, 32 Mo. App. 333. The Mis- 
souri case just referred to was an action by a receiver of an insolvent 
national bank against an indorser on promissory notes, wherein the 
indorser sought to set off his deposit in the bank. Section 5242 of 
the Revised Statutes of the United States (Comp. St. 1913, § 9834) 
received careful examination by the court, which in interpreting the 
intent of the statute held that it did not give the indorser of the note 
crédit for the entire amount of his deposit while other creditors had 
to be satisfied with just what the assets of the bank might be. 

In ReMiddle District Bank, 1 Paige (N. Y.) 585, Chancellor Wal- 
worth said : 

"If the real debtor Is unable to pay, and the receiver is compelled to resort 
to the indorser, who is eventually to be the loser, he has the same équitable 
claim to offset bills which he had at the tlme the banfe stopped payment. 
But no such offset should be allowed to an indorser where he is Indenmlfled 
by the real debtor, or where the latter can be compelled to pay." 

A récent décision in New York, cited by the plaintiff. Borough Bank 
of Brooklyn v. Mulqueen et al., 70 Mise. Rep. 137, 125 N. Y. Supp. 
1034, is to a like effect. 
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But, however sound thèse décisions may seem to me, I find it impos- 
sible to distinguish the présent case from the rule of Yardley v. Cloth- 
ier, 51 Fed. 506, 2 C. C. A. 349, 17 L. R. A. 462, where Judge Wales, 
speaking for the Circuit Court of Appeals for this circuit, aiîfirms the 
conclusions reached by Judges Acheson and Butler in Yardley v. 
Clothier (C. C.) 49 Fed. 337. The Court of Appeals quotes the pro- 
visions of section 5242 of the Revised Statutes of the United States, 
and refers to the fréquent objection interposed in the distribution of 
insolvents' assets upon the ground that the allowance of set-off cré- 
âtes préférences among creditors, yet reaches the conclusion that the 
controlling weight of authority has established the doctrine that, in the 
absence of express statutory prohibition, set-off of a debt owing to the 
défendant will be allowed if it was due when the creditors' rights at- 
tached, whether the debt sued on was due at the same time or matured 
subsequently. Many cases are éxamined by the court, including Re 
Middle District Bank, 1 Paige (N. Y.) 584, Armstrong v. Scott (C. 
C.) 36 Fed. 63, and others. 

Counsel for the plaintiff refers to the décision of Yardley v. Clothier, 
admitting that it is in point, in that the indorser of a note was there 
allowed the offset of his deposit, but would hâve the court distinguish 
it from the présent case, for the reason that the point that, if the maker 
is solvent, the indorser cannot set off his deposit was not presented. 
Possibly the Court of Appeals would recognize the distinction urged, 
but I gather that the court considered the point that the defendant's 
obligation in the case before it was that of an indorser simply, for 
such a position had been referred to by the Circuit Court and, more- 
over, the action was one by â receiver against a défendant as an in- 
dorser. The Court of Appeals applied the rule that mutual accounts 
are to be adjusted in such manner that the balance constitutes the 
debt to be recovered. Furthermore, it is significant that the rule of 
set-off as declared in Yardley v. Clothier by the Circuit Court was 
expressly approved by the Suprême Court of the United States in 
Scott V. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, 36 L. Ed. 1059. 

[2] 2. Upon the second question, in the absence of a controlling dé- 
cision by a higher court, my view is that a stockholder is not entitled 
to set off against an assessment made against him pursuant to the Re- 
vised Statutes of the United States, where a bank has become insolvent, 
the amount of his individual claim against the bank. The reasoning 
of the Circuit Court of Appeals of the Ninth Circuit in Wingate v. 
Orchard, 75 Fed. 241, 21 C. C. A. 315, covers this branch of the prés- 
ent case. The court there put its décision upon the ground that the 
fund provided for under the Revised Statutes was not intended for 
any particular créditer, but to make good ail debts equally and with- 
out any préférence, and that in the event of the winding up of the af- 
fairs of a national bank the fund provided by sections 5226 and 5227 
was for the express purpose of making good the contracts, debts, and 
engagements, and is manifestly a trust fund, to a pro rata share of 
which ail creditors are equally and equitably entitled. The court dis- 
tinguished the case of Scott v. Armstrong, 146 U. S. 499, 13 Sup. Ct. 
148, 36 L. Ed. 1059, and cited in support of the conclusion reached De- 
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lano V. Butler, 118 U. S. 634, 7 Sup. Ct. 39, 30 L. Ed. 260. In the latter 
case the Suprême Court of the United States treated an assessment un- 
der section 5151 as made by authority of the ComptroUer of the Cur- 
rency, not as a voluntary one, and as only to be applied to the satisfac- 
tion of the creditors, equally and ratably. Scovill v. Thayer, 105 U. S. 
143, 26 h. Ed. 968. 

The présent motion to strike out the whole answer is denied, without 
préjudice, however, to the interposition of another motion by the plain- 
tifï, based upon the view expressed upon the second point discussed in 
this mémorandum opinion. 



STATE pF MAINE LUMBEK CO. et al. v. KINGFIELD CO. et al. 

(District Court, D. Connecticut. December 8, 1914.) 

No. 1408. 

1. Courts (§ 312*) — United States Couets — Jukisdiotion — Diverse Citizen- 

SHip — Action by Assignée. 

tJnder Judicial Code (Act March 3, 1911, c. 231) | 24, 36 Stat. 1091 
(Comp. St. 1913, § 991), -glvlng District Courts jurisdlction of suits be- 
tween citizens of différent States, but providing that no District Court 
shall hâve cognizance of any suit on any promissory note or other cliose 
in action in favor of any assignée, unless sueb suit mlght hâve been prose- 
cuted therein if no assignaient had been made, where V. and B., citizens 
of Massachusetts, and B., a citizen of Connecticut, contracted to buy cer- 
tain tlmber land from a Connecticut corporation, and assigned their con- 
tract to a Massachusetts corporation, a suit by the Massachusetts cor- 
poration against the Connecticut corporation, in which it was claimed 
that the Connecticut corporation deceived plaintlfEs' asslgnors, could not 
be màintained in the United States District Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 865-875; Dec. 
Dlg. § 312.*] 

2. Courts (§ 308*) — United States Courts — Diverse Citizenship. 

Where jurisdiction of a United States District Court is claimed solely 
on the ground of diverse citizenship, ail parties on one side of the con- 
troversy must be citizens of différent states from those on the other. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 855, 856; Dec. 
Dlg. § 308.*] 

3. Equity (§ 132*) — Bill — Allégations as to Parties. 

A bill settlng forth that plaintlffs were acting In behalf of themselves 
and of such other creditors of and claimants against défendants, or any 
of them, as might désire relief simllar to that prayed for therein, and 
mlght intervene and become parties, veithout settlng forth the names, 
citizenship, and résidence of such parties, violated equlty rule 25 (198 
Fed. XXV, 115 C. C. A. xxv), providing that it shall be sufBclent that a 
bill in equity shall contaln the fuU name, VPhen known, of each plaln- 
tifi and défendant, and the citizenship and résidence of each party. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. § 312; Dec. Dig. § 
132.*] 

In Equity. Suit by the State of Maine Lumber Company and oth- 
ers against the Kingfield Company and others. On motion to dismiss. 
Bill dismissed without préjudice. 

See, also, 214 Fed. 878. 

'For other cases see same toplc â § numbeb in Dec. & Axa, Digs. 1907 to date, & Rep'r Indexes 
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Arthur Perkins, of Hartford, Conn., and William G. McKechnie, of 
Springfield, Mass., for plaintiiïs. 

Francis H. Parker, Hugh M. Alcorn, and R. W. Thompson, ail of 
Hartford, Conn., for défendants. 

THOMAS, District Judge. The State of Maine Lumber Company, a 
Massachusetts corporation, located at Springfield, in that state, with 
Samuel D. Viets and Burdette M. Bancroft, both citizens of Spring- 
field, hâve jointly brought their bill in equity against two Connecticut 
corporations, seven citizens of Connecticut, and one citizen of the state 
of Maine, pref acing their complaint proper as f ollows : 

"Your orators, acting In behalf of themselves, and also In behalf of sueh 
other creditors pf and clalmants against the respondents, or any of them, 
as may désire relief simllar to that prayed for herein by the complainants 
and may intervene herein and become parties thereto, complain and say." 

The bill itself contains 34 paragraphs, setting out very particularly 
the claims of the plaintiffs, and indicating that in a certain transaction 
some of the défendants had deceived the plaintiffs and one De Forest 
E. Rogers, who was not named as a party to the suit. 

It is not necessary, however, to go into the complaint at length. To 
properly discuss this motion it is sufficient to say: That it appears 
from the bill of complaint that on May 5, 1913, said Samuel D. Viets 
and Burdette M. Bancroft, both of them, then and now, are citizens 
of Springfield, Mass., and said De Forest E. Rogers then and now is 
a citizen of Middletown, Conn. That by a written proposai made to and 
accepted by the Maine Land & Lumber Company, a Connecticut cor- 
poration, and one of the défendants, said Viets, Bancroft, and Rogers 
jointly agreed to purchase of that corporation certain timber land lo- 
cated in the state of Maine, which was incumbered by a first mortgage 
of $40,000, and on which, before that date, a judgment of foreclosure 
had been granted in favor of the owner of the mortgage and against 
the said Maine Land & Lumber Company, the mortgagor and owner 
of the equity in the land. That thèse three men subsequently "offered 
to cause to be assigned and conveyed to the said State of Maine Lum- 
ber Company, the said timber land," and that "at a légal meeting of 
the directors of the said State of Maine Lumber Company" the direc- 
tors thereof "agreed to accept said assignment and conveyance, so that 
said State of Maine Lumber Company acquired the right to purchase 
such timber land on certain terms and conditions set out in said assign- 
ment or conveyance" (but the terms and conditions set out in said as- 
signment or conveyance were not set forth in the bill of complaint). 
That since the 5th day of May, 1913, and up to the time of bringing 
this suit, "said Viets, Bancroft, and Rogers, and the State of Maine 
Lumber Company, hâve been and are prepared, ready, and willing to 
carry out their part of said agreement" (referring to the agreement of 
purchase made jointly by said Viets, Bancroft, and Rogers), and make 
the payments required of them in said agreement, within a reasonable 
time after the Maine Land & Lumber Company should tender to them 
a deed of said property free from incumbrance, except a mortgage of 
$50,000. 
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The défendants hâve filed a motion to dismiss the suit on the ground 
of notijoinder of parties, because the bill shows that Rogers was joint- 
ly interested with Viets and Bancroft in the agreement of May 5, 1913, 
for the purchase and sale of the timber land. Viets, Bancroft, and 
Rogers are named as the parties of the one part to said agreement, 
while the Maine Land & Lumber Company, one of the défendants, is 
named as the other party to said agreement. Défendants also moved 
to dismiss the complaint because Rogers still has a united interest with 
the other two in the subject-matter of this suit, and that therefore it was 
necessary and indispensable that Rogers be made a party plaintiff to 
this cause, and as he is now, and was at the time this suit was brought 
a citizen of Connecticut, the necessary diversity of citizenship required 
to give this court jurisdiction does not exist. 

In addition to this reason for dismissal, the défendants, in their mo- 
tion, hâve set up other claims which need not be noticed hère, as the 
motion to dismiss must be granted for nonjoinder of parties. 

In case the plaintiffs bring a suit in the state court, based upon a 
bill of complaint like that set out in this action, the défendants may 
then raise, by demurrer or otherwise, the other questions which they 
hâve herein presented in their motion to dismiss, at which time such 
questions may be heard and determined. 

[ 1 ] By section 24 of the Judicial Code of the United States, in force 
January 1, 1912 (Act March 3, 1911, 36 Stat. 1091), it is provided that 
the District Courts shall hâve original jurisdiction — 

"of ail suits of a civil nature, at common law or in equity, • * • where 
the matter in controversy exceeds, exclusive of interest and costs, the sum 
or value of three thousand dollars, and * * * is betvpeen citizens of 
différent States, or is between citizens of a state and foreign states, citizens, 
or subjects. No District Court shall hâve cognizance of any suit (except upon 
foreign bills of exchange) to recover upon any promissory note or other 
chose in action In favor of any assignée, or of any subséquent holder if 
such instrument be payable to bearer and be not made by any corporation, 
unless such suit might hâve been prosecuted in such court to recover upon 
said note or other chose In action if no assignment had been made." 

It will therefore be seen that Rogers, being a citizen of Connecticut, 
could not hâve maintained his suit hère against either of the défendant 
corporations, or the other seven défendants who are citizens of this 
state, as the court would hâve no jurisdiction to hear and détermine the 
controversy, so that even were he, as plaintiffs claim, only a nominal 
party in the matter hère, as the assigner of his interest in the agree- 
ment of May 5, 1913, and the State of Maine Lumber Company, his 
assignée, the real party in interest, this court would still be without 
jurisdiction. It is well settled that, in a suit brought to a fédéral court 
by an assignée, he must show that it could hâve been prosecuted in the 
fédéral court by his assignor, and unless he is able to do so the suit 
must be dismissed. Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 
288, 37 L. Ed. 118. 

[2] Where, as in this case, the jurisdiction is claimed solely on the 
ground that the matter in controversy is between citizens of différent 
States, ail parties on the one side of the controversy must be of différ- 
ent States from those on the other. The Sewing Machine Co., 18 Wall. 
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553, 21 L. Ed. 914; American Bible Society v. Price, 110 U. S. 61, 3 
Sup. et. 440, 28 L. Ed. 70; Ayres v. Wiswall, 112 U. S. 187, 193, 5 
Sup. et. 90, 28 L. Ed. 693. 

It was held in Strawbridge v. eurtiss, 3 eranch, 267, 2 L. Ed. 435 
and in Bissell v. Horton, 3 Day (Conn.) 281, Fed. eas. No. 1,448, 
that, if there be several plaintiffs and défendants, each plaintiff must 
be capable of suing each défendant in the fédéral courts. See, also, 
Vose V. Roebuck Weather-Strip & Wire Screen Co. (D.C.) 216 Fed. 
523. 

[3] Rule 25 of "Rules of Practice for the eourts of Equity of the 
United States" (198 Fed. xxv, 115 e. e. A. xxv), promulgated by the 
Suprême Court on November 4, 1912, provides in brief that : 

"Hereafter it shall be sufficient that a bill in equity shall contain, in 
addition to the u.sual caption, * * * the full name, when Ijnown, of each 
plaintiff and défendant, and the citizenship and résidence of each party. If 
any party be nnder a disability, that faet shall be stated. • * * " 

It will be recalled that the plaintiflfs set forth that they are acting, 
not only in behalf of themselves, but also "in behalf of such other 
creditors of and claimants against the défendants, or any of them, 
as may désire relief similar to that prayed for herein and may inter- 
vene and become parties thereto." Without more information, with- 
out setting forth the names, citizenship, and résidences of such par- 
ties, the bill has been made to offend against this rule, and for this 
reason might well be dismissed by the, court on its own motion. Flori- 
da Central & Peninsular R. R. Co. v. Bell, 176 U. S. 321, at page 325, 
20 Sup. St. 399, 44 L. Ed. 486. 

Thèse défendants, therefore, may hâve a decree dismissing the bill 
on the ground that this court has no jurisdiction of the suit, without 
préjudice to the bringing of any other action in another court with re- 
spect to the controversy herein. 



INfeUEANCE CO. OF NOEIB AMBEICA y. McCOACH, Internai Eevenae 

Collecter. 

(District Court, B. D. Pennsylvanla. December 7, 1914.) 

No. 2402, Dec Sess. 1912. 

1. INTEBNAL EEVBNUE (§ 9*) — COBPOBATION EXCISE TAX COMPTJTATION. 

In Computing the excise tax due f rom an insurance corporation, it was 
improper to include, in the gross income accrued, but unpaid, interest on 
investments represented by unmatured interest coupons payable in the 
future. 

[Ed. Note. — For other cases, see Internai Eevenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

2. Intebnal Ebventje (§ 9*) — Cobpobation Excise Tax — "Insubance Eb- 

sebve" — "Ebseeve Fund" — "Eeserve." 

Where the insurance laws of the state and the forms of retum pre- 
pared by the State Insurance Department required an insurance company 
to return as liabilities the net amount of its unpaid loases or claims and 
the unearned premiums on unmatured pollcies, the aggregate of thèse 
sums, technically known as an "insurance reserve," and the moneys thus 

*For other cases SM same topic & i numebb in Dec. & Am. Digs. 1907 to date, & Reg'r Indexes 
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carrled, known as "réserve funrls," constltuted the "reserve" requlred by 
law to be malntained, within Act Gong. Aug. 5, 1909, c. 6, § 38, 36 Stat. 
112 (Comp. St. 1913, §§ 6300-6307), Imposing an excise tax on corpora- 
tions, and authorizing a déduction from the gross income of tlie net addi- 
tion required by law to be made to tlie reserve funds of Insurance com- 
panies. 

[Ed. Note.— For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Reserve, Reserve Fund.] 

3. INTEENAL REVENUE (§ 9*) — CoEPOBATION BXCISE TAX — COMPUTATION. 

Where an insurance Company, in addition to the reserve required by 
law to be maintained to meet its unpaid losses and claims and its llabili- 
ties on unmatured pollcies, measured by the unearned premiums thereon, 
had a surplus of several million dollars, it was not entitled, In the com- 
putation of its excise tax, to a déduction from its gross income of the ex- 
cess of its losses over those for the preceding year, though a greater re- 
serve was thereby made necessary, as, in view of its surplus, It was not 
required to add that amount to its reserve, but could hâve paid it out in 
dlvidends had it so decided. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

At Law. Action by the Insurance Company of North America 
against William McCoach, collector of internai revenue. Judgment 
for plaintiff for a part of the amount sued for. 

B. Franklin Pepper and George Wharton Pepper, both of Philadel- 
phia, Pa., for plaintiff. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., and Edward 
S. Kremp, Asst. U. S. Atty., of Reading, Pa., for défendant. 

DICKINSON, District Judge. This case was tried before the court 
without the intervention of a jury, under the provisions of sections 
649 and 700, Revised Statutes (Comp. St. 1913, §§ 1587, 1668). The 
evidential facts are not in controversy, and the case partakes almost of 
the nature of a case stated. An excise tax, under the provisions of 
the act of Congress of August 5, 1909, was assessed against and pâid 
by the plaintiff. The payment, so far as affects the questions involved, 
was accompanied by the usual formalities which give the plaintiff the 
right to recover in this form of action the amount claimed, if the tax 
was illegally exacted. AU this is conceded by the défendant, and the 
necessary facts and conclusions of law are found to this end, and 
there is no need to incorporate them in formai spécial findings. The 
question, therefore, résolves itself into one of the liability of the plain- 
tiff to the payment of the tax. The only disputable question is fur- 
ther really narrowed to one of the proper application of the latter part 
of the second of the five classes of déductions allowed by the act of 
Congress to be made from the "gross income" of the plaintiff in order 
to détermine the taxable "net income." The real question is embraced 
in the phrase "the net addition, if any, required by law to be made to 
reserve funds" çî insurance companies. 

[1] There is, however, another question which may be disposed 
of before discussing that which we hâve thus characterized as the real 

•For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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question. This first question is this: The collector included in the 
"gross income" of the company, and thereby taxed as income, certain 
sums of accrued, but as yet unpaid, interest on investments held by 
the plaintiff. This accrued interest was represented by unmatured in- 
terest coupons payable in the future. The income to which this dis- 
pute applies was not strictly of this character, but this is faîrly repré- 
sentative of ail of it, and admittedly présents the point to be ruled. 
No discussion of it is called for, because since the tax was imposed the 
very question raised bas been decided in favor of the plaintiff for us. 
Mutual Benefit Life Ins. Co. v. Herold (D. C.) 198 Fed. 199; Herold 
V. Mutual Ben. Life Ins. Co., 201 Fed. 918, 120 C. C. A. 256; Id., 
231 U. S. 755, 34 Sup. Ct. 323, 58 L. fîd. 468. The plaintiff is there- 
fore entitled to judgment for the tax thus improperly imposed. 

[2, 3] The remaining question is a difficult one to compress into a 
simple statement. It can most clearly be presented thus : The plaintiff 
was incorporated by a spécial act of assembly of the commonwealth of 
Pennsylvania, approved April 14, 1794 (3 Smith's Laws, p. 129). It 
is subject to the gênerai insurance laws of the state. Thèse provide 
for the establishment of an insurance department, which is under the 
charge of an insurance commissioner, upon whom bas been conferred 
drastic powers of control over ail companies doing an insurance busi- 
ness in the state. Every such company is "required by law" to sub- 
mit itself to the régulations of this department under penalty of hav- 
mg ail its business transactions in the state suspended. The main and 
real purpose is to make clear the solvency of the companies by mak- 
ing such returns of their financial condition as will show their capital 
to be unîmpaired further than is tolerated by law. To this end they 
are required to return as liabilities ail the obligations called for by 
such forms of returns as are prepared for the purpose by the insur- 
ance department. Among the obligations so required to be returned as 
liabilities is the net amount of the company's unpaid losses or claims 
against it and the amount of the premiums called for by its policies 
so far as they are then unearned. Thèse sums are reserves. Every 
calling comes to hâve its own terminology. As part of this, the same 
word may corne to hâve a spécial meaning in particular callings. This 
is true of the word "reserve," which, it will be remembered, is the 
Word used in the act of Congress. The policy obligations of an insur- 
ance company are unique in thàt they are contingent, being contracta 
of indemnity only. In a statement of the financial condition of a 
company, to treat thèse contingent obligations as an absolute liability 
would be to doom every insurance company, no matter how strong 
financially, to technical insolvency. They are none the less obliga- 
tions, and in a very practical sensé liabilities. The real question is, to 
what extent? If no losses hâve been incurred, the company may re- 
insure or cancel its policies, and the amount of the unearned premi- 
ums therefore measures very fairly the money liability. Losses, how- 
ever, may hâve been incurred on some policies. They may therefore 
be classified, and we bave among thèse latter policies those under which 
no proofs of loss hâve been submitted, those under which proofs bave 
been submitted, and those upon which losses bave been adjusted, as 
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well as admitted and disputed claims. What may be termed the "ac- 
tuaî liability" may thus be measured with substantial accuracy. The 
aggregate of thèse sums must be carried as a liability, and thus be- 
comes technically known as an "insurance reserve," and the moneys 
thus carried as "reserve funds." If the company carries any insur- 
ance agaînst such policies, this is allowed to be deducted, and we hâve 
the "net amount of losses and claims" which, together with the "rein- 
surance reserve" or unearned premiums, constitutes the "insurance re- 
serve" "required by law" to be maintained by the company. In the 
forms of returns as required to be made by this plaintiff for the years 
1909, .1910, and 1911 ail thèse items are called for and set forth in dé- 
tail, and they constituted, or rather were included, as part of "the re- 
serve required by law" to be maintained. For the several years they 
and the surplus of the plaintiff company were as f ollows : 

1909 Reserve $7,796,094 92 

Surplus ; 2,577,235 60 

Net $5,218,859 32 

1910 Reserve $8,827,931 49 

Surplus 3,712,333 93 

Net $4,615,597 56 

19U Reserve $8,908,377 36 

Surplus 4,202,404 41 

Net $4,705,972 95 

The real surplus of a corporation is, of course, the différence be- 
tween the aggregate value of ail its assets and the sum of ail its lia- 
bilities, including capital stock. This différence may be called surplus, 
undivided profits, contingent fund, or by any other name. In a real 
and substantial sensé, it is a reserve. Broadly speaking, it is not re- 
quired to be maintained, but may be paid out in dividends, or otherwise 
distributed among the stockholders. Ordinarily no part of it is em- 
braced in the sum total' of liabilities. When, however, something is 
added to the sum of liabilities which is not owing by the company, this 
addition then becomes a reserve. It is in this sensé that moneys set 
aside to meet possible liabilities are "reserves," and if required by law 
to be thus carried, they are "additions required by law to be made to 
reserve funds." 

Let us pause hère to bring into the discussion the act of Congress. 
It was clearly the purpose of Congress to impose this excise tax, based 
upon the net income of corporations received during the year. To as- 
certain this, the gross income is taken, reduced only by certain specified 
déductions. The gênerai purpose of the act is to make the statement 
of income a statement of cash receipts and disbursements. Actual 
payment is made the test of déductions. It was recognized, however, 
that in certain instances the money might be as effectually withdrawn 
from available income as if actually paid away. The allowance of the 
déduction embraced in the phrase already quoted is one. This com- 
pany did add to its reserve by including in its liabilities unpaid losses 
and claims and unearned premiums. The sums thus added hâve been 
stipulated, and are found as stipulated. The losses for 1911 in fact ex- 
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ceeded those of 1910 by $88,600, and the latter exceeded 1909 by 
$222,250. The question, therefore, is, Were thèse sums net addi- 
tions required by law to be made to the reserve fund ? If the company 
had been without surplus, then the amount of losses must hâve been 
reserved for 1909 and for 1910, and as the latter exceeded the former 
by $222,250, that much additional would bave been so required. As, 
however, the company in 1909 had a large surplus, and therefore a 
much larger reserve than was required by law, there was no require- 
ment to make any "additions" to it in 1910. In other words, the com- 
pany was not required to add this $222,250 to its reserve. It could 
bave paid it out in dividends had it so decided, and its entire capital 
bave been left unimpaired with millions to spare. The same is true of 
1911, when the company had a surplus of $4,000,000 and a contingent 
fund of $202,404.41. It is évident, therefore, there was no require- 
ment of law to add $88,600 to the reserve the company already had. 
Moreover, under the law of Pennsylvania, the capital is not required 
to show clear and unimpaired above the sum of liabilities, including 
the items under discussion. There is a leeway of 20 per cent, allowed. 
What Congress had in mind was something more than a mère book- 
keeping fact. What the act of Congress says is that when a com- 
pany is financially so situated that a part of its yearly income is not 
available for corporate use, but is required to be set aside and placed 
beyond the reach of the company as absolutely as if it had actually 
been paid away, then it may be deducted just as if it had been so 
paid, but not otherwise. The stipulated sums of $151,750 for the year 
1910 and $113,000 for the year 1911 are taxable, and were properly 
not deducted from the gross incomes for those years, respectively. 

There is no need for spécial findings of fact. Thèse gênerai findings 
are sufficient. 

The conclusions of law reached are as foUows: 

Conclusions of Law. 

1. The income sum of $8,303.41 on which an excise tax was assessed 
and coUected for the year 1910 was not taxable as income. 

2. The income sum of $8,638.83 on which the tax was assessed and 
paid for the year 1911 was not taxable as income. 

3. The sum of $151,750 was properly not deducted from the taxable 
income for the year 1910. 

4. The sum of $113,000 was properly not deducted from taxable 
income for the year 1911. 

5. The plaintiflf is entitled to judgment for the sum of $192.73, made 
up as follows: 

1910 tax payment $ 83 03 

Interest from August 22, 1912 11 43 

1911 tax payment 86 38 

Interest from August 22, 1912 11 89 

Amount of judgment $192 73 

— ^together with costs of suit. 

This judgment is accordingly entered in favor of the plaintifï and 
against défendant for $192.73, with costs of suit 
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LEE LASH CO. v. NOBTHWESTBEN CONSOL. MILLING CO. 

(District Court, E. D. Pennsylvanla. December 15, 1914.) 

No. 3044. 

1. CoNTEACTS (§ 338*) — Actions — Pleadinq — Affidavit of Défense. 

A contract for the display of advertiseJnents by means of lantern slides 
provided that In case of shortage in the performance of the contract, due 
either to unsatisfactory service or to nonservice, other services were to be 
substltuted for the shortage, but that, if plaintiff, at défendants request, 
furnished new slides, the cost of such slides should be accepted in lieu of 
such extra substltuted service. Plaintiff sued défendant, alleging, in its 
statement of claim, that at defendant's request a new séries of slides 
was substltuted ; that it supplied 2,681 of the substltuted slides at a cost 
of $1 each ; that it had fuUy performed its contract and fuUy discharged 
Its obligation to render extra service because of a failure or defect in 
service; that accounts had been rendered, as requlred by the contract, 
showlng a balance of $5,055 ; that the total value of the services rendered 
was $87,946, and the total crédits amounted to $82,891. The affidavlt of 
défense denled that any slides were furnished at defendant's request, al- 
leged that the substltuted slides were voluntarily supplied by plaintiff 
pursuant to an oral agreement preceding the wrltten contract, denled 
that the value of the services was as alleged, alleged that thelr value did 
not exceed $85,100, and alleged a payment since suit brought of $2,374. 
Meld, that whlle, if plaintiff, as ordinarlly required, had alleged the dates 
and items of the services rendered or set forth copies of the account 
stated, défendant would hâve been requlred to specify whlch of the al- 
leged services were not performed, plaintiff havlng contented himself wlth 
a summary of the services, crédits and balance due, and défendant hav- 
lng accepted such summary, défendant was conflned to a déniai in a like 
summary form, and hence the affldavit of défense was sufflcient. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1691, 1602, 
1695, 1698-1705; Dec. Dig. § 838.*] 

2. Contbacts (§ 338*) — Actions — Pleading — Affidavit of Défense. 

While treating the allégation that slides to the value of $2,681 were sup- 
plied as merely anticipating a possible défense, and therefore as sur- 
plusage, the allégation that slides were not furnished at defendant's re- 
quest might also be treated as surplusage, the statement of claim might 
be found to be ambiguous and to base plaintilï's claim on the perform- 
ance of a part of the original service under the contract, plus some extra 
service, and wlth the further addition of the cost of the slides, and, Itt 
this View of the statement of claim, such allégation was of value. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1691, 1692, 
1605, 1698-1705; Dec. Dig. § 338.*] 

At Law. Action by the Lee Lash Company against the Northwest- 
ern Consolidated Milling Company. On rule to open judgment. Rule 
made absolute, and leave to file affidavit of défense granted. 

See, also, 217 Fed. 315. 

Henry Budd, of Philadelphia, Pa., for plaintifï. 
Roberts, Montgomery & McKeehan, of Philadelphia, Pa., for de- 
fendant. 

DICKINSON, District Judge. This case has been argued as if 
heard on a rule for judgment for want of a sufficient affidavit of dé- 
fense. It is not a little difficult to discover just where the parties cross 

*For other cases see same toplc & § numbsb in Dec. & Atn. Bigs. 1907 to date, & Reo'r Indexes 



LEE LASH 00. V. NORTHWESTERN CONSOL. MILLING CO. 911 

swords in their conflict. The facts over which there is no controversy 
appear to be thèse : 

[1, 2] The plaintiff is in the business of displaying advertisements, 
shown on lantern slides, in moving picture houses. To this end it 
contracts with différent theaters for the privilège of showing the slides. 
The défendant is in the milling business, and advertises its products 
very widely. On April 1, 1912, the parties made a contract. It is in 
writing, and takes the form of a written proposai by the défendant, ac- 
cepted by the plaintiff. The essential features of the agreement are 
that the plaintiff was to display the advertisements of the défendant in 
the theaters with which the former held contracts. For this service 
the défendant was to pay a fîxed price per day for displaying the aver- 
tisements in each of the houses. The défendant had the right to sélect 
the houses, and the service rendered was to be subject to its approval. 
This meant that no charge was to be made to the défendant for the 
houses or for the times in and at which no service was perf ormed, nor 
was the défendant to be charged for services condemned by it as un- 
satisfactory. The shortage in the performance of the contract, due 
either to this nonservice or unsatisfactory service, was to be made up, 
however, by other services which were to be substituted for the short- 
age. The plaintiff was to be at the entire cost of the slides. The défend- 
ant had the right to require of the plaintiff that the slides be changed 
at defendant's request. If new slides were furnished at defendant's 
request, and if there was a shortage of service or there was unsatisfac- 
tory service in the performance of the contract, then the cost of the 
changed slides, furnished at the request of the défendant, was to be 
accepted pro tanto in lieu of the extra substituted service above re- 
ferred to. The défendant was to be given prompt information of what 
was donc by the plaintiff under the contract, and* accounts were to be 
rendered periodically. The plaintiff entered upon performance of the 
contract, and the services terminated May 31, 1913. Accounts were 
rendered from time to time, and a final statement of the account was 
made on June 16, 1913. A summary of thèse accounts showed total 
services to the value of $87,946, against which total crédits were al- 
lowed of $82,891, leaving a balance of claim of $5,055. The plaintiff 
performed some service of the character above designated as extra 
service. A record was kept of unperformed and unsatisfactory serv- 
ices under the contract in the form of what the parties termed "crédit 
notes." The amount of thèse notes does not appear in the pleadings. 
There does not seem to be any controversy over any of the facts in- 
cluded in the above statement. 

Having what the plaintiff claimed to be a just cause of action for the 
above balance of $5,055, it brought this action. Its statement of claim 
sets forth the contract in fuU, sets forth that, at the commencement of 
the service, the plaintiff was exhibiting a certain slide, and subsequently, 
at the request of the défendant, substituted for the slide at first in use a 
séries of four other slides, and, in order to comply with the request of 
the aefendant for changed shdes, supplied in ail 2,681 slides at a cost 
of $1 each, and déclares that the plaintiff has fuUy performed the con- 
tract on its part. The statement of claim further avers, however, that 
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the plaintiff had "fuUy discharged its obligation to render extra service 
when, for any cause, there had been a failure or defect in service in 
liouses selected or approved by the défendant." There is a further 
averment to the effect that statements had been rendered from time to 
time, showing the state of the account at such times, and that a final 
statement was rendered on June 16th, showing a balance of $5,055 to 
be due by défendant to plaintiff. The statement of claim gives the 
dates on which thèse différent accounts were rendered, but no copies 
of the account are incorporated in the statement. The services are al- 
leged to hâve been terminated on May 31, 1913, and the total value of 
services rendered is given as $87,946, against which crédits are admit- 
ted to the amount of $82,891, and a claim is made for the différence. 

The défendant took a rule for a more spécifie statement. There was 
no criticism of the statement of claim on the score that it did not set 
out either the service rendered or copies of the accounts as furnished, 
and a further and more spécifie statement of the plaintifif's claim in 
this respect was understood by the court to hâve been waived. The 
rule for a more spécifie statement was based upon and was understood 
by the court to be confined to the following feature of the statement of 
claim: It was asserted by the défendant that the statement of claim 
included a claim for the 2,681 slides, and the court was asked to require 
the plaintiff to set forth a detailed statement of the dates when the 
slides were furnished and the quantity of slides furnished on the re- 
spective dates. This rule was discharged by the court because the basic 
statement on which the rule was founded was itself without founda- 
tion. Plaintiff, by its statement of claim, was not seeking to recover 
payment for the changed slides. It was claiming $5,055 for services 
contracted for, and which it alleged it had performed. So far as af- 
fected the statement of claim, the averment of the supply of changed 
slides played no function. It was mère surplusage. 

The real défense meant to be set up would seem to be that the plain- 
tiff was not entitled to the sum of $5,055, but to only $2,374, which 
sum has been paid by défendant. This défense on the face of the 
statement of claim might hâve been simply and directly presented by 
a déniai of service to the amount of value as claimed by the plaintiff 
and a statement of the correct amount, together with the fact of pay- 
ment. Instead of this, for some reason, the affidavit of défense sets 
forth a somewhat lengthy averment of an oral agreement anterior to 
the written contract to the effect that the plaintiff was to display a slide 
which had been in préviens use until a séries of four new slides could 
be procured, which were then to be substituted for the old slide, and 
that the agreement with respect to a change of slides referred to such 
changes as might thereafter be requested by the défendant to be made. 
It is further set forth that the 2,681 slides referred to in the statement 
of claim consisted of this séries of four slides. It is denied that thèse 
were furnished at the request of défendant, but is averred that they 
were voluntarily supplied by the plaintiff because of its moral obliga- 
tion to comply with its oral promise, in reliance on which the défendant 
had made the written contract. This is folio wed by the statement of 
fact that no slides had been furnished at def endant's request. There is 
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no sufficient déniai of the fact that sHdes were supplied to the number 
claimed by plaintiff. There is in like manner no sufficient déniai o£ 
performance by the plaintiff of its contract. The rendering of the ac- 
counts is admitted, but a déniai is made of the acceptance of the ac- 
counts as correct. This is coupled with the positive averment that they 
were objected to as incorrect. A positive déniai, however, is made 
that the value of the services rendered by the plaintiff amounted to 
$87,946 and as positive an averment that the value did not exceed $85,- 
100. They admit the correctness of a crédit allowance of $82,891, and 
set up a payment since suit brought of $2,374. There is some discrep- 
ancy in the figures given, but the défense set up is in substance that 
the plaintiff has been paid in full; défendant admitting an indebted- 
ness to the amount, without interest, of the $2,374, which it has paid. 
The assertion before made is reiterated that the plaintiff was including 
$2,681, the cost of the slides, in its claim. Thèse slides the défendant 
dénies it was to pay for or to pay for any slides in money. 

As the plaintiff was claiming the agreed compensation for the service 
of displaying advertising slides at certain times and at certain houses, 
it would ordinarily hâve been incumbent upon the plaintiff to hâve set 
forth the dates when the service was rendered and what service was 
rendered. So far as the claim of the plaintiff was based upon what 
would hâve, under the old form of common counts, been expressed as 
an indebtedness on an account stated between the parties, the basis of 
which would hâve been the bills rendered, it would hâve been neces- 
sary for the plaintiff to hâve set forth copies of thèse bills as they 
were in writing. If the statement of claim had taken this form, the 
requirement would hâve been upon the défendant to hâve met this in 
the affidavit of défense by a déniai, not only that services had been 
rendered to the amount of value as claimed by the plaintiff, but it 
would hâve been f urther -required that the affidavit should specify 
what of the services alleged by the plaintiff to hâve been performed 
were not performed. To hâve set forth ail thèse particulars in the 
statement of claim would hâve expanded the statement into a very vo- 
luminous document. The défendant, therefore, did not insist that the 
plaintiff fulfill this requirement of pleadings, but was willing to ac- 
cept in lieu thereof a simple summary of the mathematical results of 
such a statement, to wit, that the total services amounted to $87,946, 
the crédits to $82,891, and the balance of the claim $5,055. The waiv- 
er of the requirement which rested upon the plaintiff necessarily in- 
volves a waiver of the requirement which would otherwise hâve rested 
upon the défendant ; and, as the plaintiff contented itself with a state- 
ment of the summarized figures, the défendant is confined to a déniai 
in a like summary form. 

An affidavit of défense to a claim of the first kind, which would be 
insufficient because too gênerai, could not be thus criticized if it were 
introduced in answer to a statement of claim of the second kind. The 
affidavit in this case would ordinarily be held to be insufficient. The 
argument addressed to us by learned counsel for the plaintiff is as 
convincing as a démonstration. Inasmuch, however, as the statement 
of claim rests the plaintiff's case upon the gênerai averment that the 
218 F.— 58 
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value of the services rendered by the plaintiff was $87,946, we are con- 
strained to accept as a good affidavit of défense a déniai of the aver- 
ment that the value of the services was this sum, coupled with the coun- 
ter averment that the amount of the value of the services did not ex- 
ceed $85,100. As in the statement of claim the averment that slides to 
the value of $2,681 was held to hâve no function in the statement of 
claim otherwise than to f orestall an anticipated possible défense, and 
could therefore be treated as surplusage, so in like manner the aver- 
ment in the affidavit of défense that the plaintiff was seeking to secure 
a money recovery for the value of the changed slides has no function 
in the afifîdavit of défense, and may be treated also as surplusage. As, 
however, the statement of claim, when carefuUy read, may be found 
to be ambiguous in that, while it avers a performance of the service 
called for by the contract, there is also a référence to extra service. 
This référence to the extra service, which before escaped the notice of 
the court, gives a significance to the otherwise uncalled for averment 
of the cost of the changed slides, because the claim of the plaintifï 
may, in view of this, turn out to be based upon the fact that it did not 
perform what may be termed original service to the amount claimed, 
but that the service which was thus performed, plus some extra service, 
and with the further addition of the cost of the slides (which extra 
service and cost are by the contract made the équivalent of the service 
called for by the contract to be perfprmed), together make up the sum 
total of the value of the services claimed by the plaintiff to hâve been 
performed. In this view of the facts, the claim of the plaintiff would 
in effect include a claim for the money cost of the slides. The aver- 
ment in the affidavit of défense that the slides referred to in the plain- 
tiff's statement were not slides furnished at the request of the défend- 
ant, within the terms of the contract, but were slides which the plaintiff 
voluntarily furnished in pursuance of the expectation of the parties 
that they would be furnished outside of and independently of the obli- 
gations of the contract, in conséquence becomes of value. 

To sum up the whole matter, there is in the affidavit of défense the 
spécifie and positive déniai of the averment in the statement of claim 
that services to the value of $87,946 were furnished, a déniai that any 
slides were furnished by the plaintiff at the request of the défendant 
under the terms of the contract, and a spécifie averment that $2,374 
had been paid by the défendant to the plaintiff, which payment the de- 
fendant further avers paid ail just demands of the plaintiff in fuU, 
without interest. 

The rule to open the judgment to let the défendant into a défense is 
made absolute, and leave is granted to the défendant to file the affidavit 
of défense submitted with the brief of counsel. 
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UNITED STATES, to Use of PITTSBURG PLANING MILL CO. et aL v. 

SCHBURMAN et al. 

(District Court, D. Idaho, Central Division. Kovember 9, 1914.) 

1. United States (§ 67») — Contractobs' Bonds — ^Actions — Statutoby Peovi- 

SIONS. 

TJnder Act Feb. 24, 1905, c. 778, 33 Stat. 811 (Comp. St. 1913, § 6923), 
providing that, if no suit be brought by the United States on the bond of 
a contractor for the construction of public works withln six months from 
the completion and final settlement of the contract, laborers and materlal- 
men may brlng suit thereon in the name of the United States, provided 
that such suit shall be commenced withln one year after the performance 
and final settlement of the contract, that only one action shall be brought, 
and any creditor may flle hls clalm thereln and be made a party thereto 
withln one year from the completion of the contract, and that Personal 
notice of the pendency thereof shall be given to ail known creditors, and 
In addition thereto notice of publication in some newspaper of gênerai 
circulation for at least three successive weeks, the last publication to be 
at least three months before the tlme llmited therefor, the limitation of 
tlme prescrlbed for bringing the suit conditions the right to sue and does 
not merely bar the remedy. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
DIg. i 67.*] 

2. United States (§ 67*) — Oontbactoes' Bonds — ^Actions — Statutobï Pro- 

visions. 

That an action on a contractor's bond under Act Feb. 24, 1905, was not 
commenced a sufflclent length of tlme before the expiration of one year 
from the completion of the contract to permit of the prescrlbed publica- 
tloir of notice to other creditors dld not defeat the action, as the provi- 
sion for such publication is for the beneflt of other creditors, and in no 
way for the beneflt of the surety, the contractor, or the United States. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dlg. § 67.*] 

8. United States (§ 67*) — Contbactoes' Bonds — ^Actions — Statutoby Pbo- 
visioNs — "Commenced." 

Where, in an action on a contractor's bond against the contractor and 
Its surety, an amended complaint was filed substituting for the surety a 
défendant alleged to hâve succeeded to the surety's business and assumed 
its liabllities, the action was not "commenced" against such défendant, 
withln Act Feb. 24, 1905, requlring such actions to be commenced withln 
one year after the completion of the contract, until the filing of the 
amended complaint. 

[Ed. Note. — For other cases, see United States, Cent. Dig. | 50; Dec. 
Dig. § 67.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Commencement of Action.] 

4. United States (§ 67*) — Contbactoes' Bonds — ^Actions — Statdtoet Pro- 
visions — "Commenced." 

In an action on the bond of a contractor with the United States who 
completed his contract on July 3, 1912, a complaint was filed against the 
contractor and Its surety on June 21, 1913. Process was uot issued un- 
til September 23, 1913, at which tlme a subpœna was placed in the hands 
of an ofllcer and returned unserved because none of the défendants could 
be found In the district. On July 31, 1914, summons was issued and 
served upon a défendant which had been substituted for the original 
surety. Beld that if the suit was In equity, it was not "commenced" 
withln one year after the completion of the contract, as requlred by Act 

•For otber casea see same toplc & i numbbb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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Feb. 24, 1905, since a suit In equlty Is not commenced untll tbe issuance of 
a subpœna foUowed by a bona flde effort to serve it. 

[Ed. Note.— For otbér cases, see United States, Cent. Dlg. § 50; Dec, 
Dig. § 67.*] 

5. Peocess (§ 21*)— Time foe Service — Statutobt Pbovibionb— "Commejîced." 
If such action were at law, and hence "commenced" when the com- 

plaint was filed, it could not be maintained because the summons was not 

issued witbin one year after the flling of the complaint, as required by 

Eev. Codes Idaho, § 4139. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 16; Dec. Dig. 

§ 21.»] 

Action in the name of the United States, to the use of the Pittsburg 
Planing Mill Company and other creditors of the Interstate Construc- 
tion Company, Limited, against Ernest W. Scheurman and others, co- 
partners doing business as the Interstate Construction Company, Lim- 
ited, and another. On demurrer to the complaint. Overruled as to 
the construction company, and sustained as to the défendant Maryland 
Casualty Company. 

F. B. Wheeler, of Pittsburg, Kan., and Geo. G. Pickett, of Mos- 
cow, Idaho, for plaintifïs. 

Forney & Moore, of Moscow, Idaho, for défendants. 

DIETRICH, District Judge. [1] The plaintiff brings this suit un- 
der the provisions of an act of February 24, 1905, c. 778, 33 Stat. 
811 (Comp. St. 1913, § 6923), conferring upon persons who hâve fur- 
nished labor or material for the construction of pubUc works the right, 
under certain conditions, to claim the protection of the bond given to 
the government by the contracter for the faithful performance of his 
contract. 

The contract presently involved, which was for the construction of 
the post office building at Moscow, Idaho, was completed, and final set- 
tlement thereof made, on July 3, 1912. The complaint herein was filed 
June 21, 1913. Originally the Interstate Construction Company, which 
was the contractor, and the Bankers' Security Company, its surety, 
were named as défendants; but in an amended complaint filed June 
10, 1914, the Maryland Casualty Company was joined as défendant, 
with the explanation that after the exécution of the bond in question 
the casualty company had, by a written agreement, and for a valuable 
considération, succeeded to the business of the security company, and 
had assumed ail the liabilities of the latter, including the obligations of 
this bond. 

Among other provisions, the act of 1905, supra, contains the f ollow- 
ing: 

"If no suit should be brought by the United States wlthln six months from 
the completlon and final settlement of said contract, then the person or per- 
sons supplying the contractor with labor and materials shall * * * be 
furnlshed with a certified copy o( said contract and bond, upon which he or 
they shall hâve a right of action, and shall be, and are hereby, authorized 
to bring suit in the name of the United States in the Circuit Court of the 
United States In the district in which said contract was to be perfirmed and 
executed, irrespective of the amount in controversy in such suit, and not 

•For other cases see same topic & § numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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elsewhere, for his or their use and beneflt, against said contractor, and Ms 
surettes, and to prosecute the same to final Judgment and exécution: Provld- 
«d, that where such suit Is Instltuted by any of such creditors on the bond 
of the contractor It shall * * * be commenced within one year after 
the performance and final settlement of said contract, and not later: And 
provided further, that where suit is se instituted by a créditer or by cred- 
itors, only one action shall be brought, and any ereditor may file his claim 
in such action and be made party thereto within one year from the com- 
pletion of the work under said contract, and not later. * * * Provided 
further, that in ail suits Instituted under the provisions of this act such 
Personal notice of the pendency of such suits, informing them of their right 
to intervene as the court may order, shall be given to ail known creditors, 
and in addition thereto notice of publication in some newspaper of gênerai 
circulation, publlshed in the state or town where the contract is being per- 
formed, for at least three successive weeks, the last publication to be at 
least three months before the time limited therefor." 

[2] The limitation of time thus prescribed for bringing suit condi- 
tions the right to sue, and does not merelv bar the remedy. Baker 
Contract Co. v. United States, 204 Fed. 390, 122 C. C. A. 560. In- 
voking thïs principle, the casualty company, by gênerai demurrer, rais- 
es the objection that the complaint fails to exhibit an existing cause of 
action. In the first place, conceding that the suit was originally in- 
stituted within a year from the time the final settlement was made, it 
urges that it was too late, for the reason that the statute provides that, 
after action is commenced, notice by publication for at least three 
weeks must be given of the pendency thereof, the publication to be 
complète at least three months prior to the expiration of the year, and 
that compliance with this provision was no longer possible when the 
suit was commenced. Reliance is placed upon United States v. Stan- 
nard (D. C.) 206 Fed. 326, which it is to be admitted apparently sup- 
ports the proposition. Under this view, while the act in express terms 
provides that the suit may be brought within a year, it must in reality 
be instituted in approximately eight months, and, inasmuch as it can- 
not be brought within the first six months of this period, the créditer 
has in f act only a little more than two months in which to commence it. 
While doubtless such a construction is possible, it not only harshly 
restricts the remedy which it was the purpose of the statute to afïord, 
but it is in the face of language the meaning of which, if standing 
alone, could not be mistaken, and theref ore it should not be adopted ex- 
cept for reasons of the most cogent character. 

For the necessities of this case it will suffice to inquire for whose 
Denefit and for what object this proviso was inserted. Clearly it was 
not for the protection of the government, for suits of this character 
cannot be instituted until it has been fully indemnified or has waived 
its right by failure to sue. It was not for the benefit of the contractor, 
for he is, of course, liable, regardless of the statute. Nor was it for 
the protection of the surety, for in no contingency can it be benefited 
by the giving of the notice, or prejudiced by withholding it. If the 
failure to publish the notice could under any circumstances operate 
to extend the time for the assertion of claims, or serve as the basis 
or the occasion for additional suits, or in any other way increase the 
burdens or périls of the surety, it would doubtless hâve the right to 
insist upon full compliance with the provision. But such is not the 
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case. Whether the notice is or is not given, only one suit is authorized, 
and no claims can be put in suit by intervention or otherwise after the 
expiration of one year from the date the contract was completed. In 
this respect, theref ore, it must be noted that there is a clear distinction 
between this proviso and the clauses limiting to one year the time in 
which suit may be commenced or interventions had. Whatever may 
be its scope or its précise meaning, the former, as it clearly purports 
to be, is solely for the benefit of other claimants ; while the latter, as 
they purport to be, are for the protection of the surety. The latter 
présent conditions précèdent to the right to put claims in suit, while 
clearly such is not the effect of the former, for its requirements can- 
not be complied with until after suit is commenced. We need not now 
détermine upon whom falls the burden of giving the notice ; certain it 
is that the statute does not in terms impose the duty upon the plaintifï. 
Nor need we décide under what conditions it should be given, or what 
it should contain. It is difficult to see of what utility it could be in a 
case like this. If the plaintiff were pressing its suit to judgment and 
exécution before the expiration of the year, then the purpose of such a 
notice would be clear enough. By being advised of the pendency of 
the action, other claimants could intervene before the plaintiff secured 
any advantage, and thus share pro rata in any judgment that may be 
obtained. But if the plaintiff waits until the expiration of a year, oth- 
er claimants can suffer no préjudice. They are in no need of the notice 
to advise them of their rights or of the conditions upon which they 
can enforce them. This information they already hâve from the stat- 
ute, which definitely advises them in what tribunal and within what 
time and in what manner they must assert their claims. The notice 
can add nothing to the knowledge they already hâve, except the unim- 
portant fact that a suit has been commenced, which they can learn 
upon the simplest inquiry at the place pointed out by the statute. It 
would therefore seem to be useless to give the notice, except in cases 
where the plaintiff desires to proceed to judgment before the expiration 
of the year. But if the other view be taken, and if it be conceded that 
notice must be given in ail cases in so far as possible, and that the 
burden rests upon the plaintiff, the surety, being without interest, can- 
not profit by any default in that respect. As intimated in the Baker 
Contract Co. Case, that is a matter entirely between the plaintiff and 
other claimants who may suffer loss by reason of the neglect. The 
surety has, by its bond, undertaken that its principal will pay ail claims 
for labor and material not to exceed the penalty of the bond, after the 
government's demands are satisfied. About this obligation the statute 
has thrown two safeguards, and only two: AU claims must be pre- 
sented within a year, and ail must be waged in a single suit in a desig- 
nated tribunal. By the failure to give the notice in this case the sure- 
ty has been in no wise prejudiced in the full enjoyment of thèse guar- 
anties. The plaintiff has put its claim in suit in the proper tribunal and 
within the prescribed time. The only possible effect of notice would 
be to augment, and not to diminish, the surety's burdens, and to yield 
to its contention would be to hold that a party may assign as error 
an omission or mistake of which it is the beneficiary. 
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[3] In the next place, it îs urged that the suit was not "cornmenced" 
within a year from the time the contract was complétée! and settlement 
made. It is not denied that the original complaint was seasonably 
filed, but attention is drawn to the fact that the casualty company was 
not a party thereto, and was first brought into the suit by the filing of 
the amended complaint, more than eleven months after the expiration 
of the year. It is a familiar principle that a suit is not deemed to be 
commenced against a party brought in by amendment until such 
amendment is made ; the amendment does not relate back to the filing 
of the original pleading. True, the cause of action stated against the 
casualty company arises, not directly out of the original undertaking, 
but out of the contract between it and the security company, and that 
contract is in itself not subject to the limitations of the act under 
considération. But nevertheless liability must first be established 
upon the undertaking before responsibility attaches under the subsé- 
quent contract. What aspect this question might hâve had if the cas- 
ualty company had been brought in as an additional party défendant, 
we need not discuss, for hère it was not added but substituted, and 
therefore in efifect by the filing of the amended complaint the suit was 
dismissed as to the security company. 

[4, 5] But if we were to adopt the theory that the substitution was 
not in efïect the commencement of a new action upon the bond, but 
only a continuation of the existing one, what is the situation? While, 
as already observed, the original complaint was filed on June 21, 1913, 
twelve days before the expiration of the year, no process was issued 
until September 23, 1913, more than two months and a half after the 
expiration of the year, at which time a subpœna ad respondendum was 
placed in the hands of the marshal, and by him indorsed with a return, 
of that date, to the efïect that none of the défendants could be found 
in the district. No other process was issued until after the filing of 
the amended complaint, whereupon, of date July 31, 1914, a summons 
was issued and immediately served upon the casualty company, but 
retumed without service upon the défendant contractor. Apparently 
plaintifï was in doubt touching the nature of the action, and hence the 
subpœna at one time and the summons at another. While the ques- 
tion is not free from uncertainty, I am inclined to the view that the 
action is upon the equity side of the court. In some contingencies at 
least there are adjustments to be made which are difiicult to accom- 
plish by the verdict of a jury. It was doubtless the purpose of Con- 
gress to substitute the undertaking for the right of lien which in most 
jurisdictions is conferred upon laborers and materialmen, in the case 
of private structures, and the enforcement of claimants' rights in the 
undertaking in a case like this is not without analogy to the enforce- 
ment and marshaling of mechanics' liens, and the distribution of the 
proceeds in case a sale of the property to which the liens attach is nec- 
€ssary. Under the statute the surety may pay into court the' full 
amount of the penalty of the bond, and thereupon be relieved from 
further liability, and in such a case the proceeding very clearly takes 
on an équitable aspect; its only function being to equitably distribute 
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a given fund to numerous claimants in proportion to their several 
rights. 

If then we adopt the view that the suit is in equity, clearly it was 
not commenced in time against even the security company, under the 
well-settled principle that such a suit is "commenced" only upon the is- 
suance of subpœna, followed by a bona fide effort to serve the same. 
United States v. American Lumber Co., 85 Fed. 827, 29 C. C. A. 431 ; 
United States v. Miller (C. C.) 164 Fed. 444. 

Were it deemed to be an action at law, and hence subject to the rules 
of practice established by the Idaho Codes, then to be sure it must be 
held to hâve been "commenced" as to the security company when the 
complaint was filed, on June 21, 1913; but even upon that theory the 
plaintiff would appear to be without footing, for if we reject the view, 
which I think should prevail, that as to the casualty company the ac- 
tion was not commenced until the amended complaint was filed, still 
no summons was issued until more than 13 months after the original 
complaint was filed, whereas the statutes of the state (section 4139, 
Idaho Revised Codes) authorize the issuance thereof only during the 
12 months ensuing after the filing of the complaint. 

It ftiUows that the demurrer of the casualty company must be sus- 
tained, and as to it the action is dismissed. The demurrer of the con- 
tractor will be overruled, and it will be given 60 days in which to an- 
swer. 



Ex parte TILDEN. 
(District Court, D. Idaho, C. D. September 19, 1914.) 

1. IHDIANS (i 38*) — CnniBS — Jubisdiction. 

An Indlan may not be taken from the Jurlsdlctlon of the state courts to 
answer for an offense not committed on an Indian réservation, unless it 
appears, as a matter of law, that he Is being held for an act done or 
omitted In pursuance of a law of the United States, as provlded by Rev. 
St. § 753 (Comp. St. 1913, § 1281). 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. §§ 22, 64, 66 ; Dec. 
Dlg. § 38.»] 

2. Indians (§ 38*) — Crimes Committed bt Indian — Triai» 

That petltioner for a wrlt of habeas corpus, held for alleged violation of 
a state law, was an Indian poUceman, and engaged in the discharge of 
his dutles at the time he committed the alleged crime, dld not render him 
Immune from prosecutlon in the state courts. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 22, 64, 66; Dec. 
Dig. § 38.*] 

3. Indians (§ 38*) — Offenses — Trial — "Indian Countrt" — "Indian Réser- 

vation." 

Pen. Code 1910 (Act March 4, 1909, c. 321, 35 Stat. 1151 [Comp. St. 1913, 
§ 10502]) § 328, provides that aU Indians committing against the person 
or property of another Indian or other person certain specified crimes 
withln any state and wlthin any Indian réservation shall be subject to 
the same laws and be tried In the same courts and in the same manner 
and be subject to the same penalties as are ail other persons committing 
any of such crimes withln the exclusive jurisdiction of the United States. 
Held, that a right of way granted to a rallroad company over the Nez 

•For other casss see same toplc & § ndmbeib In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Perce Indian réservation by Act Cong. May 8, 1890, c. 199, 26 Stat. 104, 
was neither "Indian réservation" or "Indian country," the two vrords be- 
ing synonymous; and hence a homicide commltted by an Indian police- 
man on such right of way was not witlilu the exclusive jurisdiction of the 
fédéral courts. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. §§ 22, 64, 66 ; Dec. 
Dig. § 38.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Indian Country, Indian Eeservation.] 

Application for a writ of habeas corpus for Samuel Tilden. Writ 
denied. 

James L. McClear, U. S. Atty., of Cœur d'Alêne, Idaho, for ap- 
plicant. 
Miles S. Johnson, Pros. Atty., of Lewiston, Idaho, for respondent. 

DIETRICH, District Judge. Samuel Tilden, who is held in cus- 
tody by Harry Lydon, as sheriff of Nez Perce county, Idaho, applies 
for a writ of habeas corpus. The matter has been somewhat infor- 
mally submitted upon the testimony taken upon a charge of murder 
against the applicant at a preliminary examination before a committing 
magistrate of Nez Perce county. Upon such hearing the magistrate 
committed the applicant without bail. 

Briefly stated, the facts are that on the 6th day of May, 1914, the 
applicant, a Nez Perce Indian policeman, with other Indian policemen, 
went to the railroad station at Joseph, Idaho, under the direction of 
Théodore Sharp, superintendent of the Nez Perce Indian school, for 
the purpose of learning whether certain Indians who had been off play- 
ing baseball, and who were retuming to the "réservation," had with 
them any intoxicating liquor, and, if so, of preventing them from 
bringing it on the "réservation." While at the station he got into an 
altercation with one William Jackson, an Indian, who was a member 
of the baseball team, and, while the two were struggling together, he 
inflicted a gunshot wound upon Jackson, from which the latter died on 
May 8th. The applicant was arrested by state ofïicers, and has been 
in their custody ever since. 

The status of what is referred to as the Nez Perce Indian réserva- 
tion is pretty fully set forth in the opinion in the case of Dick v. 
United States, 208 U. S. 340, 28 Sup. Ct. 399, 52 L. Ed. 520. Villages 
and towns inhabited almost exclusively by white people hâve grown 
up upon the territory formerly embraced within its limits. Title to 
much of the land has passed by patent to white people, and in some 
cases absolute title has passed to Indian allottees, although it is to be 
inferred that much of the land allotted is still held by the government 
as trustée for the allottees under what is sometimes referred to as trust 
patents. At the time of the shooting, Théodore Sharp was superin- 
tendent of the Indian school, which is maintained on the réservation, 
and also seems to hâve had gênerai charge of the Indians, but it is not 
clear to just what extent he exercised authority over them or their 
property. The Indian police force appointed by him with the approval 
of the Commissioner of Indian Affairs appears to hâve been main- 

*For other cases see same topic à ! nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indeles 
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tained cHiefly for the purpose of preventing the introduction of liquor 
into the réservation, to which, under a treaty stipulation, as appears 
in the Dick Case, the gênerai laws of the United States, relating to the 
introduction of liquor in the Indian country, continue to be applicable, 
notwithstanding the allottment of a part of the lands and the sale of 
the other part to white people. The shooting took place upon a rail- 
road right of way granted to the Palouse & Spokane Railway by act o£ 
Congress approved May 8, 1890 (26 Stat. 104). The right of way 
at this point is embraced within the gênerai boundaries of what in 
the treaty with the Indians of May 1, 1893 (28 Stat. 328, 329), are 
referred to as the "Langford tracts," the présent status of which is 
not made entirely clear ; apparently they are held under a patent f rom 
the United States by a town-site company as a town site. 

By section 753 of the Revised Statutes of the United States it is 
provided that : 

"The writ of habeas corpus shall in no case extend to a prisoner In jail, 
unless where he is in custody under or by color of the authority of the 
United States, or is commltted for trial before some court thereof; or is 
in custody for an act done or omitted in pursuance of a law of the United 
States, or of an order, process, or decree of a court or judge thereof; or is 
in custody In violation of the Constitution or of a law or treaty of the United 
States ; or, being a subject or citizen of a foreign state, and domlciled there- 
in, is in custody for an act done or omitted under any alleged right, title, 
authority, privilège, protection, or exemption claimed under the commission, 
or order, or sanction of any foreign state, or under color thereof, the validlty 
and efCect whereof dépend upon the law of nations ; or unless it is necessary 
to bring the prisoner into court to testify." 

As a basis for the issuance of the writ, the applicant makes two 
contentions : First, that he "is in custody for an act done * * * 
in pursuance of a law of the United States" ; and, second, that he is 
"in custody in violation of * * * a law * * * of the United 
States." 

[1] The first proposition rests upon the assumption that, as an In- 
dian policeman, he was clothed with the authority, when directed by 
Superintendent Sharp, to search Jackson, and, when the latter offered 
résistance, to kill him. It is unnecessary to décide with just what au- 
thority the applicant was vested or to what extent he had the right of 
search. If, for the purpose of disposing of this point, we assume that, 
as is contended on behalf of the respondent, the place where the killing 
was done was not on an Indian réservation, and was therefore not 
within the exclusive jurisdiction of this court, the offense with which 
the applicant stands charged is one within the jurisdiction of the state 
courts, under whose process he is being held, and we cannot properly 
take him from their custody unless it appears, as a matter of law, that 
he is being held "for an act done or omitted in pursuance of a law of 
the United States." In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 
L. Ed. 55. But, conceding to the applicant ail the authority claimed 
for him as a police offîcer, the évidence is not of such a conclusive char- 
acter as to warrant us in saying, as a matter of law, that he was acting 
within his rights. Where the quality of the applicant's act involves 
not merely a question of law but an issue of fact as well, the issue of 
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fact is to be tried by a jury. Assuming that the killing took place off 
the réservation, then admittedly the fédéral court bas no jurisdiction 
to try the applicant for murder ; and if, while acting as Indian police- 
man, for the ostensible purpose of arresting or searching Jackson, the 
applicant wantonly killed him, or killed him under circumstances which 
were not justifiable, the only tribunal in which he can be tried and by 
which he can be punished is the state court ; and, if we were to grant 
the writ, he would escape prosecution entirely. If, upon the trial in 
the State court, the applicant should be denied any right under, or any 
protection afforded by, the Constitution or laws of the United States, 
he will not be without remedy. 

[2] But clearly he is not exempt from trial in the state court merely 
because he is an Indian policeman and, generally speaking, was en- 
gaged in the discharge of his duties. The question still remains wheth- 
er the circumstances were such as to justify the homicide. He may 
set up his officiai character and authority as a défense, and, under 
proper instructions from the trial court as to the extent of such au- 
thority, it will be for the jury to détermine whether his défense is well 
founded. 

[3] The other proposition rests upon the assumption that the point 
where the killing took place is an "Indian réservation," and is based 
upon section 328 of the Fédéral Pénal Code of 1910, which provides 
that: 

"AU Indians commlttlng against the person or property of another Indian 
or other person any of the following crimes, namely, murder, * * * with- 
in the boundaries of any state of the United States, and within the limits 
of any Indian réservation, shall be subject to the same laws, tried in the 
same courts and In the same manner, and be subject to the same penaltles 
as are ail other persons committing any of the above crimes within the ex- 
clusive Jurisdiction of the United States." 

It is not thought necessary to discuss in détail the status of the ap- 
plicant. For the purposes of the décision, it is assumed that he is an 
Indian, within the meaning of this section. If, therefore, the right of 
way at the point in question is within an Indian réservation, the crime, 
if any was committed, falls within the exclusive jurisdiction of the féd- 
éral courts. It will also be assumed, but it is not decided, that, if such 
be the fact, the défendant is "in custody in violation of * * * a 
law * * * Qf tjig United States," and that therefore a proceeding 
in habeas corpus is a proper remedy. 

The contention that the railroad right of way and the "Langford 
tracts" still constitute a part of the réservation is thought to be ruled 
adversely to the applicant by Clairmont v. United States, 225 U. S. 551, 
32 Sup. Ct. 787, 56 h. Ed. 1201. In that case it was expressly held that 
the taking of intoxicating liquor upon the right of way of the North- 
ern Pacific Railroad Company, where the same ran through the Flat- 
head Indian réservation, did not constitute an introduction into the In- 
dian country. The status of the right of way there considered is not 
substantially différent from that of the right of way hère involved. 
On behalf of the applicant a distinction is sought to be made between 
the meaning of the phrase "Indian country," as used in the statute pro- 
hibiting the introduction of intoxicating liquor, and the phrase "Indiai; 
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réservation," as used in section 328 above referred to, and certain ex- 
pressions of Mr. Justice Brewer in United States v. Celestine, 215 
U. S. 278, 30 Sup. Ct. 93,, 54 h. Ed. 195, are relied upon. But the lan- 
guage there used must be understood in the light of the facts under 
considération. It is not thought that such distinction is applicable 
hère. The phrases are used interchangeably in the Clairmont Case, 
the facts of which are more like those hère involved. The last para- 
graph of the opinion in that case is as f ollows : 

"Our conclusion must be that the rlgbt of way had been completely with- 
drawn from the réservation by the surrender of the Indian title, and that, in 
aecordance with the repeated ruUngs of this court, it was not Indian country. 
[Italics ours]. The District Court, therefore, had no jurisdietion of the 
offense chargea, and the judgment must be reversed." 

So, in the more récent case of Donnelly v. United States, 228 U. S. 
243, 33 Sup. Ct. 449, 57 L. Ed. 820, Ann. Cas. 1913E, 710, in speak- 
ing of the meaning of the phrase "Indian country," the court said : 

"With référence to country that was formerly subject to the Indian oceu- 
pancy, the cases cited furnish a criterion for determining what is 'Indian 
country,' but 'the changes wUch hâve talîen place in their situation' are so 
numerous and so material that the term cannot now be confined to land 
formerly held by the Indians, and to which their title remains unextinguished. 
And, in our judgment, nothlng can more appropriately be deemed 'Indian 
country,' within the meaning of those provisions of the Revised Statutes that 
relate to the régulation of the Indians and the government of the Indian 
country, than a tract of land that, being a part of the public domain, is law- 
fuUy set apart as an Indian réservation." 

If, as contended by the petitioner, he cannot be tried in the state 
court for an offense committed upon this right of way, it is apparent 
that if he or any other Indian should commit any one oi the offenses 
named in section 328, anywhere within the boundaries of what was 
formerly the Nez Perce Indian réservation, against either an Indian or 
a white man, jurisdietion of such offense would be exclusively in this 
court. So that if an Indian should go upon patented farm land or into 
one of the towns or villages and commit murder, manslaughter, râpe, 
assault, arson, burglary, or larceny against the person or property of 
either an Indian or a white person, the local state courts would be with- 
out jurisdietion, for no distinction can be drawn between the status 
of this right of way and that of the lands upon which thèse towns and 
villages are situated and of the numerous farms owned by white peo- 
ple within the boundaries of the réservation. I cannot assent to a 
view having such extraordinary implications. The treaty stipulation, 
considered in the Dick Case, supra, opérâtes to retain jurisdietion for 
the enforcement only of the anti-liquor statutes, not of those relating 
to other crimes. 

An order will be entered denying the writ 
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UNITED STATES v. ORBGON-WASHINGTON B. & NAV. CO. 

(District Court, D. Oregon. December 14, 1914.) 

No. 6461. 

Masteb and Servant (§ 13*) — Statutoey Régulation — Houbs of Sbevioe — 
"Peemit" — "Agent" — "Employé." 

Act March 4, 1907, c. 2939, 34 Stat. 1416 (Oomp. St 1913, § 8678) § 2, 
provlding that no telegraph operator shall be required or pennitted by in- 
terstate carriers to remain on duty for longer than 9 hours in any 24-bour 
period at places and stations continuously operated nigbt and day, and 
section 3 (section 8679) providing that the carrier shall be deemed to bave 
had full knowledge of ail acts of ail its officers and agents, imposes an 
absolute duty upon the carrier, and reasonable care or want of knowl- 
edge of the violation on the part of the oiBcers and agents of the carrier, 
other than the operator himself, constitutes no défense, since, wbile the 
primary significance of the word "permit" implies knowledge of the thing 
suffered or allowed to be donc, the statute speclfically déclares that the 
carrier shall be deemed to hâve had knowledge, and, in so declaring, it 
does not, as claimed, distinguish between officers and agents on the one 
hand and employés on the other, but uses the term "agents," in Its broad- 
est sensé, as includlng every relation in wbich one person acts for or 
represents another by his authorlty, especially in view of the provision 
that "employés" shall be held to mean persons actually engaged in or con- 
nected with the movement of any train. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. § 13.» 

For other définitions, see Words and Phrases, Fïrst and Second Séries, 
Agent ; Employé ; Permission.] 

At Law. Action by the United States against the Oregon-Washing- 
ton Railroad & Navigation Company. Directed verdict for the govern- 
ment, and défendant moves for a new trial. Motion denied. 

Clarence L. Reames, U. S. Atty., of Portland, Or,, Otis B. Kent, 
Sp. Asst. U. S. Atty., of Washington, D. C, Robert R. Rankin, Asst. 
U. S. Atty., of Portland, Or. 

W. W. Cotton, Arthur C. Spencer, and Charles E. Cochran, ail of 
Portland, Or., for défendant. 

WOLVERTON, District Judge. This cause was presented on the 
theory that the court ought to instruct the jury, as a matter of law, to 
find either for the plaintifï or for the défendant. After argument, the 
court instructed the jury to find for the government, but at once di- 
rected the défendant to file a motion to set aside the verdict and for 
a new trial, and the cause was taken under advisement upon the prés- 
entation made. 

It is stipulated by counsel for the parties herein that : 

"B. H. Heintze was and remained on duty during the 24-hour period, be- 
ginning at the hour of 9 o'cloc-k a. m., January 24, 1914, from 9 o'clock a. m., 
January 24, 1914, to 1 o'clock a. m. on January 25, 1914, a period of 16 
hours, as a telegraph operator and employé at said station of Troutdale ; 
that said office and station Is a continuously operated day and night office 
or station of said défendant ; and that the said E. H. Heintze during said 
time engaged in the handllng of orders pertalrting to and affecting the move- 

*For olher cases see same toplc & § numbeb in Dec. & Am. Diga. 1307 to date, & Rep'r Indexes 
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ment of trains engaged In Interstate commerce by the use of the telegraph, 
and that prior to the sald 24th day of January, 1914, and before he had per- 
formed any service in excess of 9 hours In any 24-hour period, the said 
Helntze was glven by defendant's superintendent, through the agency of its 
chief dlspatcher, a deflnite period or number of hours withln whlcli to work, 
and which was not in excess «of 9 hours in any 24-hour period, and that the 
said Helntze remained on duty as such telegraph operator at sald station 
longer than 9 hours in sald 24-hour period, In violation of his said instruc- 
tions, and wlthout the actual knowledge of any person in said defendant's 
•employ other than sald Heintze." 

The question presented is whether the défendant railroad company 
is liable as for an infraction of the act of Congress of March 4, 1907, 
commonly known as the Hours of Service Act. The act provides 
(section 2 ) "that it shall be unlawful for any common carrier, its of- 
ficers or agents, subject to this act to require or permit any employé 
subject to this act to be or remain on duty for a longer period than" 
certain specified hours, namely, as applied to telegraph operators, 9 
consécutive hours in a period of 24 hours. Section 3 provides "that 
any such common carrier, or any officer or agent thereof, requiring 
or permitting any employé to go, be, or remain on duty in violation" of 
the act, shall be liable to a penalty, prescribing the same. And it is 
further declared by the same section that "in ail prosecutions under 
this act the common carrier shall be deemed to hâve had knowledge of 
ail acts of ail its officers and agents." 

That the operator remained on duty longer than it is contemplated 
he should under the Hours of Service Act is specifically conceded, but 
the défense is that he so remained on duty of his own volition, and 
contrary to the instructions of his superiors, and without the actual 
knowledge of any person in the defendant's employ other than him- 
self. 

The position of counsel, as concretely stated by their brief, is as fol- 
lows: 

"The défendant is not contendlng that the questions are to be declded for 
reasons of convenlence to the carrier ; neither does it contend that the duty 
prescribed by'the Hours of Service Act is not absolute; but we do contend 
that the absolute duty prescribed by the act does not include a liabillty 
arising out of the mère faet of over-service, either voluntarily rendered or 
mallclously rendered, or performed under any other eircumstance and con- 
dition where actual knowledge of its rendition Is not possessed by some other 
officer, agent, or employé." 

In arriving at this conclusion, counsel insist that the act makes a dis- 
tinction between officers and agents of the carrier on the one hand and 
employés on the other, and that the knowledge imputed to the carrier 
by the third section is only the knowledge of its officers and agents, and 
not of its employés. 

It is hardly conceivable how the duty enjoined can be absolute, as 
conceded by counsel, and yet that the carrier will be relieved for want 
of actual knowledge on the part of its officers and agents. It would 
seem that counsel concède too much. But this aside. 

It is at once apparent that the act makes ail officers and agents in 
appointive authority, or with supervision as to the time of service, as 
well as the carrier itself, amenable to its provisions, as it déclares that 
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"any ofîRcer or agent thereof, requiring or permitting any employé 
to * * * remain on duty," etc., shall be liable to the penalty pre- 
scribed. It may very well happen that an officer or agent may hâve 
appointive power or authority, or bave delegated supervision as to the 
hours of service, who may himself be an employé whose time of service 
is regulated by the act. For instance, we may suppose that a train dis- 
patcher is authorized to appoint and fix the time of service of telegraph 
operators. In such a case the train dispatcher would be amenable to 
the law for permitting the operator to remain on duty overtime, and 
yet some other superior officer would be amenable for permitting the 
train dispatcher himself to remain on duty overtime. While the sup- 
posed case is probably not the fact, yet it affords a démonstration 
that the act, by intendment, was not designed to distinguish between 
officers and agents on the one hand and employés on the other, for it 
prescribes that the term " 'employés' * * * shall be held to mean 
persons actually engagea in or connected with the movement of any 
train" — a spécial, but very broad, signification. 

But the imputed knowledge is "of ail acts of ail its officers and 
agents." The term "agents," it would seem, is hère used in its broad- 
est sensé, because it comprises ail agents. 

"Agency, In its broadest sensé, includes every relation in which one per- 
son acts for or représenta another by bis authority." 31 Cyc. 1189. 

And again the learned author of the article entitled "Principal and 
Agent," in the same work, says : 

"The relation of principal and agent and master and servant are freqHently 
confused. In gênerai the principles governing the rights, duties, and llabilities 
growing ont of the two relations are the sanie, and to détermine whether a 
glven relation is one of agency or of service is of no conséquence. This re- 
STilts from the fact that th.e law of principal and agent Is an outgrowth and 
expansion of the law of master and servant" 31 Cyc. 1191. 

It would therefore seem to follow that knowledge by the employé, 
in whatsoever capacity engaged, if connected with the movement of 
any train, under the act is tantamount to knowledge of the carrier, and 
this even if it be the knowledge only of the employé remaining on duty 
overtime. 

But I am not disposed to rest the case on this reasoning alone. The 
act is so nearly analogous in the respect under considération to the 
Safety Appliance Act (Act March 2, 1893, c. 196, 27 Stat. 531 [Comp. 
St. 1913, §§ 8605-8612]) as to make an authoritative construction of 
the latter act décisive of the former. The language of the second sec- 
tion of the latter act is that "it shall be unlawful for any such common 
carrier to haul or permit to be hauled or used on its line any car used 
in moving Interstate traffic not equipped with couplers coupling auto- 
matically by impact" — language of identical import with that used in 
the statute under considération. 

The Suprême Court of the United States had before it, in St. Louis 

& Iron Mountain Ry. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 

"ly. Ed. 1061, the question of the liability of a railroad company not 

equipping its cars with drawbars of the standard height above the rails. 
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as required by section 5 of the act, and the court held, speaking through 
Mr. Justice Moody, that : 

"The obvlous purpose of the Législature was to supplant the quallfied duty 
of the common law with an absolute duty, deemed by it more just. If the 
rallroad does, In point of fact, use cars whlch do net comply with the 
standard, It violâtes the plain prohibitions of the law, and there arises from 
that violation the liablllty to make compensation to one who is injured 
by it" 

Thus it rejected the défense sought to be interposed that the Com- 
pany had exercised reasonable care to keep the drawbars at a standard 
height, as not relevant under the statute. The resuit was to impose 
upon the carrier an absolute duty to keep its cars equipped as required 
by the act, and especially by the particular section 5. 

The appropriate construction of the act came again before the court 
in C, B. & Q. Ry. v. United States, 220 U. S. 559, 31 Sup.Ct. 612, 55 
L. Ed. 582, which arose under section 2 thereof. The précise question 
considered is stated by the court as follows : 

"Does the act of Congress in question impose on an Interstate carrier au 
absolute duty to see to it that no car is hauled or permitted to be hauled or 
used on its Une unless it be equipped with couplers coupling automatlcally 
by impact, and which can be uncoupled without the necessity of men going 
between the ends of the cars?" 

It was insisted that the question was not involved by the Taylor 
Case, and therefore not decided. But the court held that it was not 
only se involved, but that the question was properly decided. See, also, 
Delk V. St. Louis & San Francisco R. R., 220 U. S. 580, 31 Sup. Ct. 
617, 55 L. Ed. 590, a companion case, decided at the same time. 

So that, as it pertains to section 2 of the act, as well as the entire act, 
it has become the settled construction of the Suprême Court that there 
is thereby imposed upon the railroad company an absolute duty, and 
the penalty prescribed cannot be escaped by the exercise of reasonable 
diligence. Without else, considering the similarity of the language of 
the two acts, and the purpose designed to be subserved by each, which 
is the protection of the public, as well as the protection and relief of 
employés, thèse cases would seem to be décisive of the présent. 

The primary significance of the word "permit" implies knowledge 
of the thing suffered or allowed to be donc ; but, as if to allay ail ques- 
tion as to its appropriate meaning and application under the présent 
statute, it is specifically declared that the carrier shall be deemed to 
hâve had knowledge of ail the acts of ail its officers and agents, thus 
rendering the statute in question much more explicit touching what was 
intended than the safety appliance statute. 

I conclude, therefore, that the duty imposed by the act is absolute, 
and that reasonable care or want of knowledge on the part of the offi- 
cers and agents of the carrier constitutes no défense to a charge of re- 
quiring or permitting an employé to be or remain on duty overtime. 
Judge Rudkin, of the Eastern District of Washington, has held to the 
same purpose. United States v. Oregon- Washington R. & Nav. Co. 
(D. C.) 213 Fed. 688. 

Motion denied. 
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UNITED STATES v. TARMER et al. 
(District Court, S. D. New York. January 31, 1914.) 

1. PosT OmcE (§ 48*) — MisusE of Mails — Scheme to Defbaud. 

Where an indictment cliarged that défendants devised a sctieme to de- 
fraiid divers and unknown persons by inducing them to purchase from de- 
fendants certain alleged de luxe éditions of books, the exact charaeter of 
which was to the grand jury unknown, and to induce such purchase f alsely 
and fraudulently represented that the books were rare, valuable, and lim- 
ited éditions, whereas, la fact, the books, as défendants and each of tnem 
well knew, were not rare, nor of valuable and llmited éditions, but were 
books bound in a showy and prétentions manner, and of little intrinsic 
value, with a market value far below the priée at which such persons 
should be induced to purchase them, it was not demurrable, as failing to 
adequately describe the books relied on as the subject-matter of the scheme 
to defraud. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dlg. § 48.»] 

2. Post Office (§ 35*) — Misuse of Mails — Scheme to Defeaud. 

The govemment is not llmited, in enforcing the purity of the maU serv- 
ice by criminal prosecutions, to attempts to use the mails to further a 
scheme to defraud, definitely devised in the first instance with respect to 
the partlcular instruments of fraud and the particular proposed victims; 
but it is sufficient if, after the devising of a scheme of gênerai features, It 
is alleged and shown that in the exercise thereof partlcular instruments 
and particular victims hâve been developed and a use attempted to be 
made of them. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 55 ; Dec. Dig. 
§ 35.*] 

8. Post Office (f 48*) — Misuse of Mails — Scheme to Defbaud — Indictment. 

An indictment for misuse of the mails, in furtherance of a scheme to 
defraud by selling alleged de luxe éditions of books falsely represented 
to be valuable, in connection with ofliers to resell them for the victims at 
a higher price, was not objectionable for failure to specify the names of 
the persons to whom défendants were charged to hâve represented that 
the books would be resold. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 67-80 ; Dec. 
Dig. § 48.*] 

4. Post Office (§ 48*) — Misuse of Mails — False Représentations. 

An indictment for misuse of the mails, in furtherance of a scheme to 
defraud by the sale of alleged de luxe éditions of books, under false rep- 
résentations to resell them as agents of the victims for higher priées, was 
not demurrable on the theory that such représentations concerning the re- 
sale were of a mère opinion charaeter as to the value and future obliga- 
tion. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

6. Cbiminal Law (§ 16*) — Feaudulent Use of Mails — State Statutes. 

Or. Code (Act March 4, 1909, c. 321) § 215, 35 Stat 1092 (Comp. St 1913, 
§ 10385), prohibiting the use of the mails to promote frauds, etc., Is vlo- 
lated whenever the mails are used for the furtherance, whether effective 
or not, of any scheme of a fraudulent charaeter to perpetrate, if fuUy 
executed, a fraud on any person or persons, whether such device is rep- 
rehended by any state law, or whether from the limitations of the state 
or teileral statute, or the définitions of the common law, the scheme, If 
carried out, would not be punishable ; and hence it is no objection to an 
indictment that the scheme, to carry out which the assistance of the mail» 

•For other casea see same toplo & i numeee in Dec. à Am. Digs. 1907 to date. & Rep'r Indexe» 
218 F.— 59 
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Is to be Invoked, Is obhoxious to some state statute, or is of a character 
responslble to the police powers of the state only. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dlg. §§ 3-5 ; Dec. 
Dlg. i 16.»] 

James J. Farmer and others were indicted for misuse of the mails in 
furtherance of a scheme to defraud, and demurred to the indictments. 
Overruled. 

Frank Morse Roosa and John Neville Boyle, Asst. U. S. Attys., both 
of New York City. 
Max J. Kohler, of New York City, for défendants. 

KILLITS, District Judge. The court has before it the demurrer of 
several of the défendants to each of the six counts of the indictment 
herein. Three of thèse counts, 1, 2, and 5, deal with alleged violation 
of sections ,3^ and 215 of the Criminal Code, while 3, 4, and 6 are 
• drawn to meet the provisions of section 215 alone. In the opening 
paragraph of the principal brief for demurring défendants, it is al- 
leged that thèse two catégories of counts are, first, "for conspiracy to 
devise a scheme to defraud;" and, second, "for perpetrating such a 
scheme." In this attempt to describe the nature of the indictment is 
f ound an index to the confusion of mind which seems to hâve inspired 
the demurrer itself. Counts 1, 2, and 5 are not for conspiracy to de- 
vise a scheme to defraud, but they are for a conspiracy to commit an 
offense against the United States, the offense being to use the mails to 
further a scheme to defraud, while the third, fourth, and sixth counts, 
so far f rom being attempts to plead a perpétration of a scheme to de- 
fraud (which would not be cognizable in the fédéral court at ail), are 
each an attempt to plead the use of the mails in an effort to further a 
scheme to defraud. The distinction we are making in each case is 
vital to the interprétation of the conspiracy of this indictment in each 
count. 

[ 1 ] Going now to the points made in the principal brief against the 
indictment, we notice, first, that the indictment is charged as "bad and 
insufficient for failure adequately to describe the books relied upon 
as the subject-matter of the scheme to defraud." The indictment 
charges that the défendants devised a scheme to defraud divers and 
unknown persons, by inducing said persons "to purchase f rom the said 
défendants books, among othets, in éditions de luxe, the exact char- 
acter of said books being to the grand jurors unknown; and said 
défendants, for the purpose of inducing said persons so intended to be 
defrauded to purchase said books, intended falsely and fraudulently 
to represent to said persons, arid to each of them, that said books were 
of rare, valuable, and limited éditions, and were of a value at and far 
in excess of the price at which they, the said persons so intended to 
be defrauded, should be induced to purchase them; whereas, in truth 
and in fact, the said books, as the défendants, and each of them, well 
knew, were not rare, nor of valuable and limited éditions, but were 
books bound in a showy and prétentions manner, and of little intrinsic 
value and worth, and had a market value far below the priée at vvhicli 

*For otber cases see same toplc & § nvmbeb ib Dec. & Âm. Digs. 1907 ta date. & Reo'r Indexes 
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the said persons so intended to be def rauded should be înduced to pur- 
chase them." 

It is the opinion o£ counsel for demurrants, touching this phase of 
the indictment, that the case will turn, upon this branch of it, wholly 
upon the identity of the books "whose value, rarity, and limited édition 
character is in question." That doubtless is true, but we conceive a 
case to be possible, and that this, so far as the terms of the indictment 
are concerned, may be such, where the conspirators hâve simply agreed 
upon a scheme to defraud of this character, without having deter- 
mined, as part of the formalities of their scheme, the exact, particular 
books which they shall use in its exécution, but agrée, in formulating 
the scheme, tacitly or directly, to leave the identity of the publications 
to the exigencies of the future, as the scheme is attempted to be ex- 
ecuted; in other words, that the government cannot be held, in the 
trial of this case, to prove that a book of any particular description was 
within the contemplation of the parties when the devising of the al- 
leged scheme was in process, much less, therefore, should the indict- 
ment fail because no such particular allégation was made. 

It follows, therefore, that the allégation of ignorance by the grand 
jury of the exact character of the books contemplated by the défend- 
ants was fair and proper, and that the subséquent language of this 
portion of the indictment, in the averment that the books were not 
rare, nor valuable, nor of limited éditions, but were otherwise, is not 
inconsistent; for it is a fair construction of ail the language of the 
indictment germane to this particular question that hère the pleader 
was attempting to describe in a gênerai way, in the nature of a néga- 
tive, the character of books in the minds of the défendants at the time 
the scheme was being devised. 

We are unable to find any support for this branch of the attack upon 
the indictment in the cases cited. In Stewart v. United States, 119 
Fed. 89, 55 C. C. A. 641, the indictment was so manifestly différent 
from that before us, and in the différence so defective, that the case 
cannot be 'cited as an authority in f avor of the demurrer ; for, in the 
court's judgment, the generalizing of that court, on page 94 of 119 Fed, 
(55 C. C. A. 641), as to what the indictment should contain, is met by 
the indictment before us. Without taking further time on this case, 
it is sufficient to call attention to the vice found in the Stewart in- 
dictment, discussed on page 95 of the opinion, which vice certainly 
does not exist in the indictment before us. 

In United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516, as in United States v. Post (D. C.) 113 Fed. 852, the indictment 
charged only in the language of section 5480, Rev. Stat, (now, with 
some modifications, section 215 of the Criminal Code). The weakness 
of that in the Hess Case, as it is set out in 124 U. S. on page 484, 8 
Sup. Ct. 571, 31 L. Ed. Sl6, in the opinion, is not présent in the plead- 
ing before us. As we read Bartell v. United States, 227 U. S. 427, 33 
Sup. Ct. 383, 57 L. Ed. 583, so far as it is of interest at ail in this mat- 
ter, it is an authority supporting this phase of the indictment, which, in 
our judgment, needs no further authority than that of Brown v. Elliott, 
2ZS U. S. 392, 2>2 Sup. Ct. 812, 56 L. Ed. 1136, and Durland v. United 
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States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709. Even in the 
Durland Case ît is held that the omission to state the names of the 
parties intended to be defravded is satisfied by the allégation, if true, 
that they were unknown to the grand jurors. 

[2] Consistent with ail authorities, direct and analogous, we are 
clear that the government ought not to be limited in enforcing the 
purity of the mail service by a criminal prosecution in this particular 
to attempts to use the mails to further a scheme to defraud definitely 
devised in the first instance with respect to the particular instruments 
of fraud and the particular proposed victims, but that it is sufficient if, 
after the devising of a scheme of gênerai features, it should be alleged 
and shown that in the exécution thereof particular instruments and 
particular victims were developed and a use attempted to be made of 
them. 

\Z] The second point is that: 

"The Indlctment Is also bad becanse of failure to specify the names of 
the alleged persons to whom défendants are charged to bave represented that 
the bocks would be resold." 

Again, in an attempt to make this point, counsel seem to hâve mis- 
read the indictment. It does not, as the argument says, attempt to 
charge a promise to "resell and cause to be resold said bocks at a great 
increase in price, such resale to be made to certain alleged persons, 
who the defenda:nts should falsely represent were and would be ready 
and willing to repurchase," whereas, in truth and in fact, "said alleged 
persons did not in fact exist, but were whoUy and entirely fictitious" ; 
but it charges that, as a part of said scheme and artifice the défendants 
should falsely and fraudulently represent and prétend that the books 
would be resold for the purchaser, if he should become dissatisfied, 
to certain alleged persons who were wholly fictitious. With respect to 
thèse matters, the whole proposition is subjunctive and in futurity. 
The pleader is not attempting to plead any spécifie promise made to 
any attempted victim of the fraud, but is pleading the outlines of the 
fraudulent scheme itself, and the scheme would be no less'obnoxious 
to the fédéral statute invoked hère if the schemers at the time had not 
definitely had in mind any person whose name should be used as the 
one to rebuy the books from the dissatisfied victim, than it would be 
if, at the inception of the scheme, some one should hâve been definite- 
ly selected by the schemers to play that fraudulent rôle. 

[4] The third point made is that: 

"Mère représentations of an opinion character, as to value and future ob- 
ligations to resell, are averred, which are not withln this criminal statute." 

This point is not argued, but certain authorities are cited simply. 
Thèse authorities, in our judgment, would be good if the gist of the 
offense hère were the obtaining of property by false représentations, in 
which case, of course, mère représentations of an opinion character 
are not sufficient upon which to found a prosecution. As this case is 
presentRd in the indictment, we can see no validity in this objection. 

[5] Point 4, that "the conspiracy counts are bad because, under 
the fédéral Constitution, no fédéral élément is présent in a charge of 



WHITE V. MUBBAT 933 

conspiracy to commit the offense under section 215, but merely an of- 
fense against the states," is substantially disposed of by what bas pre- 
ceded in this mémorandum, if we understand the point at ail. As we 
interpret section 215, that section is violated whenever the mails are 
used for the furtherance,' effective or not, of any scheme or device of 
a fraudulent character to perpetrate, if fully executed, a fraud upon 
any person or persons, whether such device is reprehended by any 
State law, or whether, from the limitations of state or fédéral statutes 
or the définitions of the common law, the scheme, if carried out, would 
not be punishable. So that it is no objection to an indictment that the 
scheme to carry out which the assistance of the mails is to be invoked is 
obnoxious to sorae state statute, or is of a character under our polity 
responsible to the police powers of the state only. 

In considering, as we hâve donc, the principal brief in the caee, that 
of Mr. Kohler, for the défendants Farmer, Marr, Rosenfield, Dunn, 
Scott, and the Anglo- American Authors' Association, we bave covered, 
in our judgment, practically the points made in the brief of Mr. O'Con- 
nell for the défendant Cooper. 

The tendency in the fédéral practice is to disregard ail purely tech- 
nical objections to criminal pleadings. In this case we think this in- 
dictment attempts to plead offenses clearly within sections 37 and 215 
of the Criminal Code as to the respective counts, and that the aver- 
ments are not only as definite as the grand jury could well hâve made 
them under most circumstances, but sufficiently apprise the défendants 
of the nature of the charge and what they are called upon to meet, 
so that a conviction, if had against any one of them, would be a bar 
to a further prosecution. 

The demurrers are therefore overruled. 



WHITB V. MUERAY. 

(District Court, W. D. Pennsylvania. December 29, 1914.) 

No. 29. 

1. COVENANTS (§ 96*) BBEACH MiSTAKE OF LaW. 

Wbere the receiver of a national bank sold certain real property to 
complalnant, which had prevlously belonged to the bank, though the tltle 
was In the name of the président, contractlng to convey clear of ail in- 
eumbrances, and it was afterwards determined that a judgment against 
the président was a lien on such property, the receiver was not relieved 
from llability on his covenant, on the theory that the breach resulted 
from a mistake In a matter of opinion or law. 

[Ed. Note. — For other cases, see Covenants, Cent. Dlg. §§ 111-129 ; Dec. 
Dig. § 96.*] 

2. Deeds (§ 94*) — Covenants — MEROsai — Contbact to Convey — Deed. 

Where the receiver of a national bank contracted to convey to complaln- 
ant certain premises belonglng to the bank, the contract containing a 
covenant against incumbranees, but the deed executed In performance of 
the contract was one of spécial warranty, wlthout a covenant against in- 
cumbranees, the covenant in the contract did not merge la the deed, so 

•For etber cases see game toplc & i nvmbeb In Dec. £ Âm. Dies. 1907 to date, & Rep'r Indexes 
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that, on the purchaser losing her tltle by reason of a pre-existlng incum- 
brance, she was entltled to recover the purchase money, etc., In an action 
on the covenant in the contract. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 266; Dec. Dig. 
§ 94.*] 

In Equity. Suit by Catherine White against Charles C. Murray, re- 
ceiver of the Ft. Pitt National Bank. Decree for complainant. 

John D. Brown and John E. Winner, both of Pittsburgh, Pa., for 
plaintiflf. 

W. S. Moorhead, of Pittsburgh, Pa., for défendant. 

THOMSON, District Judg-e. This is a bill filed to recover from the 
receiver of the Ft. Pitt National Bank the purchase money paid by 
plaintifF on a sale to her of certain real estate by the receiver, the title 
to which she afterwards lost by dispossession in an action of ejectment. 

Findings of Fact. 

First. On August 10, 1901, the Ft. Pitt National Bank of Pittsburgh 
purchased a certain lot of ground situate in the Twelfth ward of the 
city of Pittsburgh, on which was erected a brick dwelling house, known 
as No. 531 Turrett street. The title to the property was taken in the 
name of Andrew W. Herron, who was then président of the bank. 
Afterwards, to wit, on Jànuary 31, 1902, Mr. Herron executed a dé- 
claration of trust in favor of the bank; but this instrument was not 
recorded until May 5, 1908. 

Second. On December 6, 1907, the said Ft. Pitt National Bank was 
found and declared to be insolvent by the comptroUer of the Currency 
of the United States, and Charles C. Murray was appointed and duly 
qualified as receiver of said bank. 

Third. On March 26, 1908, prior to the recording of the déclaration 
of trust, the Rochester Trust Company recovered a judgment against 
Andew W. Herron in the sum of $5,103.28. 

Fourth. On May 29, 1908, the said Andrew W. Herron and wife 
conveyed said property to the receiver of said bank, the deed being 
recorded on June 5, 1908. 

Fifth. On October 7, 1909, Charles C. Murray, receiver entered into 
an article of agreement with Catherine White, the plaintifï herein, 
wherein the said receiver, for himself, his successors and assigns, did 
covenant, promise, grant, and agrée to and with the said Catherine 
White, her heirs and assigns, that he, the said receiver, on or before De- 
cember 1, 1909, at the proper costs and charges of the said receiver, 
his successors and assigns, would by deed of spécial warranty well 
and sufficiently grant, convey, and assure unto the said second party, 
her heirs and assigns, in fee simple, clear of ail incumbrances, the 
land hereinbefore referred to, for the considération of $4,200. Two 
hundred dollars hand money was paid by the purchaser on the exécu- 
tion of the agreement ; it being therein provided that the same was to 
be refunded if the title to the property is not clear, or cannot be made 

*For other cases see same toplc & § numbhb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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clear, or in the event that the sale was not ratified and approved by a 
court of compétent jurisdiction. 

Sixth. The said Charles C. Murray, receiver, on the 15th of Novem- 
ber, 1909, presented his pétition to the Circuit Court of the United 
States for the Western District of Pennsylvania, at No. 30 May term, 
1909, in equity, setting forth the terms and conditions of the said 
agreement of sale, and praying that the court approve and ratify the 
same, and thereupon the court made an order and decree as f ollows : 

"ïtie prayer of said petitloner is granted, and said Charles O. Murray, 
receiver of the B^. Pitt National -Bank of Pittsburgh, is hereby authorized 
and empowered to sell and convey by proper deed of conveyance in fee simple 
to Catherine Whlte, her helrs and asslgns, for the prlce or sum of $4,200, 
and upon the terms mentloned in the written agreement, a eopy of whlch is 
attached to said pétition and marked 'Elxhibit A,' ail that certain lot," etc. 
(describlng the property in question). 

Seventh. In pursuance of said decree the said receiver, on the 16th 
of November, 1909, executed and delivered to the said Catherine White 
a deed for the said land. The deed recites the agreement of sale, the 
présentation of his pétition to the court, that the sale was by the court 
ratified and approved at the price and upon the terms stated in said 
agreement, and the receiver authorized and empowered to exécute and 
deliver a deed for said property. The deed contains the following 
clause by way of spécial warranty : 

"And the said party of the flrst part hereby covenants, promises, aud 
agrées to and wlth the said party of the second part, her helrs and asslgns, 
by thèse présents, that he, the said party of the flrst part, has not done, 
commltted, or knowingly or. willfuUy suiïered to be done or committed, any 
act, matter, or thing whatsoever, whereby the premlses hereby granted, or 
any part thereof, Is, are, shall, or may be Impeached, charged, or incumbered 
in title, charge, estate, or otherwlse." 

Eighth. After the plaintiff had received a deed for said property, 
and had paid the considération in full, a writ of exécution was issued 
upon the aforesaid judgment of the Rochester Trust Company against 
Andrew W. Herron, and the property of the plaintifï was levied upon 
and sold by the sheriff of Allegheny county to the plaintifï in the judg- 
ment. 

Ninth. Subsequently the Rochester Trust Company, by virtue of the 
title acquired by it under said sheriflf's sale, commencée! an action of 
ejectment against the_plaintiff in the court of common pleas No. 2 of 
Allegheny county for the recovery of said property, in which action 
a judgment was entered in favor of the trust company, which judgment 
was on appeal affirmed by the Suprême Court of Pennsylvania (Ro- 
chester Trust_ Co. V. White, 243 Pa. 469, 90 Atl. 127), by reason of 
which the plaintifï herein lost the property purchased by her as afore- 
said. ' 

Tenth. The plaintiff's father, Timothy Barrett, who is now dead, 
acting for the plaintiff, appears to have employed a Mr. Culbertson, 
an abstracter, to make some examination of the title; but it does not 
satisfactorily appear that any attorney was employed on behalf of the 
plaintiff to examine the title. John S. Wendt, Esq., an able and repu- 
table lawyer, was attorney for the receiver in tihe transaction. He 
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signed the agreement as attorney for the receiver, presented the pétition 
for the confirmation of the sale, and so continued as attorney until 
the transaction was closed. While the title was under considération, 
Mr. Culbertson spoke to Mr. Wendt about the judgment against Her- 
ron, and asked the latter if he thought it was a lien against the prop- 
erty. The latter says that he told Culbertson that he did not think the 
judgment was a lien; that the property had been purchased by the 
money of the bank and the title taken in the name of the président for 
convenience; that the président had executed a déclaration of trust, 
which was recorded, and that the judgment only bound whatever in- 
terest Mr. Herron had in the property ; that he (Mr. Wendt) had not 
examined the title, and was merely expressing his opinion as represent- 
ing Mr. Murray, the receiver ; and that he (Culbertson) would hâve to 
décide the question for himself. Mr. Culbertson died before this suit 
was brought. 

Conclusions of Law. 

First. The covenant in the contract of sale, to convey "clear of ail 
incumbrances," was neither merged in the deed nor waived by the 
plaintiflf. 

Second. This covenant was broken by a conveyance of the property 
subject to a lien, the enforcement of which deprived the plaintiff of 
her title. 

Third. The plaintiflf, by reason of the breach of contract on the 
part of the vendor, which deprived her of the total considération of 
the contract, is equitably and legally entitled to a return of the purchase 
money paid by her. 

Discussion. 

We are confronted hère with this question: The vendor receiver, 
under articles of agreement, stipulated to convey in fee simple, "clear 
of ail incumbrances." He asked the consent of the court, and obtained 
a decree to convey the property in fee simple for the price and upon 
the terms mentioned in the written agreement. The receiver makes 
his deed with spécial warranty. The purchaser pays the purchase 
money, takes possession of the property, and later has her title swept 
away by reason of a lien on the property at the time of the convey- 
ance to her. Must she lose the purchase money, when the entire con- 
sidération of the contract was stricken down by reason of the vendor's 
breach of contract to convey clear of incumbrances. If this be true, 
it is a most striking illustration of the proposition that law and justice 
are not always synonymous terms. The equities of the case are so 
strong with plaintiflf that nothing but an absolute légal bar should 
prevent her recovery. An examination of the cases convinces me that 
nô such légal bar exists. On the other hand, I find that the authorities 
are in complète harmony with the manifest justice of the case. 

The défendant urges three propositions to sustain his case. He 
says, first, that this is a case of mistake in a matter of opinion, or a 
mistake of law, and cites authorities to show that under such circum- 
stances the doctrine of caveat emptor applies, and that the plaintiff, 
having notice or presumptive notice of the existence of the lien in 
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question, cannot recover ; second, that the article of agreement for the 
sale of the land, with its provisions, were merged in the deed, which 
was niade in consummation of the sale; and, third, that the provision 
of the article of agreement, providing for a conveyance clear of in- 
cumbrances, was waived by the plaintiff. 

[1] As I view the case, none of thèse principles, which may be said 
to be gênerai légal propositions, are applicable to the facts of this case. 
It is not a question of a mistake of law, but purely a question of con- 
tract, and the performance of that contract. No' misrepresentation 
is charged or shown, and there is no question of fraud, accident, or 
mistake. The parties got together and entered into an article of agree- 
ment, which is plain and unequivocal in its terms, one of the important 
covenants of which was that the property should be conveyed to the 
purchaser clear of ail incumbrances. The considération named was 
the whole considération which the purchaser was to pay. It was 
agreed by the vendor, and it became his duty to see, that the property 
was free of any form of incumbrance, and, if not, to discharge such 
incumbrance, so that the covenant with his vendee might be kept in 
good faith. Relying on this covenant she had a perfect right to assume 
that it woUld be kept, and, so relying, she would lose no right which 
she had by the fact that notice was brought to her of the existence of 
some lien, or some judgment which might ultimately be held to be a 
lien, on the property befo're the deed was delivered to her. 

[2] With référence to the question of the merger of the article of 
agreement in the deed that followed it, it may be stated as a gênerai 
proposition that there is a presumption that such merger takes place, 
and where there is a covenant of warranty in the contract, and a sim- 
ilar covenant is embodied in the deed afterwards accepted, the first 
covenant is merged in the last ; but if there is no similar covenant em- 
bodied in the deed, there is no merger. 

In Drinker v. Byers, 2 Pen. & W. (Pa.) 528, the Suprême Court held 
that a warranty of title executed and delivered by a vendor to a ven- 
dee is not merged in a subséquent deed of conveyance which contains 
only a spécial warranty. 

In the case of Frederick v. Campbell, 13 Serg. & R. (Pa.) 136, paroi 
évidence was held admissible to show that at the time the deed was 
executed the vendor declared to the vendee that he had a good title to 
225 acres and would warrant that quantity of land. The deed con- 
tained no such covenant of warranty. 

In the case of Richardson v. Gosser, 26 Pa. 335, the Suprême Court 
held that where a vendor, who conveys to his vendee by deed of gênerai 
warranty, promises to indemnify him for any improvements he may 
make upon the premises in the event of the title proving worthless, 
such promise is not nudum pactum, but will support an action of as- 
sumpsit, and that the deed did not alter the situation of the parties in 
this respect, being distinct from the contract sued on. 

In Cox's Administrators v. Henry, 32 Pa. 18, there was a covenant 
of warranty in the agreement for the sale of the land, and a similar 
covenant embodied in the deed afterwards accepted, and it was held 
that the fîrst covenant was merged in the last, so far as regards the 
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■ measure of damages, but that a spécial covenant to indemnify the 
rendee against ail costs, charges, and damages on account of any action 
which might be brought against him by any claimant of the land, there 
being no similar covenant in the deed, was not merged in or extin- 
guished by the deed. 

In Lehman v. Paxton, 7 Pa. Super. Ct. 259, the rule is laid down 
that the acceptance of the deed in pursuance of a contract of sale is 
presumably in satisfaction of the previous covenants, but that this has 
its exceptions; that the contract remains binding as to further stipu- 
lations contained in it, conferring rights on the vendee and forming 
part of the considération on which he contracted to pay the considéra- 
tion money and accept the deed, and that an agreement to convey 
clear of ail incumbrances, not embodied in terms in the deed, is an 
obligation subsisting and enforceable. This case pretty fully considers 
the authorities on the subject. 

It was held in Wilson v. Pearl, 12 Pa. Super. Ct. 66, that the obliga- 
tion in a contract of a purchaser of land to pay a stipulated sum sur- 
vives the delivery of the deed, unless he has discharged it by a com- 
pliance with the terms of the contract, or has been released from it, 
and the fact that he has paid the considération mentioned in the deed 
is not conclusive of that question ; that it is compétent to prove by paroi 
a money considération greater than that mentioned in a deed ; and that 
the doctrine of merger of the preliminary contract in the deed does not 
apply. 

It was held in Stewart v. Trimble, 15 Pa. Super. Ct. 513, that an 
oral agreement, made before or at the time of the sale of real estate, 
under which the vendor assumes obligations collatéral to the convey- 
ance of title, is not merged in the deed subsequently executed. 

In McGowan v. Bailey, 146 Pa. 572, 23 Atl. 387, it was held that 
a stipulation contained in a contract for the sale of land, but omitted 
from the deed executed in pursuance of the contract, will not be ex- 
tinguished by merger, when its place is not taken or supplied by the 
expressed or implied opération of the provisions and covenants which 
the deed does contain. 

Stockton v. Gould, 149 Pa. 68, 24 Atl. 160. ' In this case there was 
a written contract for the exchange of real estate, by which each party 
expressly assumed the mortgage on the property to be conveyed to 
him. It was held that this covenant was not merged in deeds subse- 
quently executed for the premises in question, containing no express 
assumption of the mortgages. 

In the case at bar the clause of spécial warranty, as I regard it, does 
not affect the question at issue. There was no covenant whatever in 
the deed in relation to incumbrances. As a rule there is no such cove- 
nant in a deed. The property may be conveyed subject to liens, or 
free of liens, and the deed be entirely silent on the question, and, when 
this is so, it follows as a necessary conclusion that the agreement of 
sale, which embodied the actual terms under which the property was 
to be conveyed, must be referred to, and that a covenant in the agree- 
ment, which does provide as to how the conveyance is to be made with 
référence to liens, must be given efifect. 
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I am satisfied that there was no merger of the covenant against 
incumbrances in the receiver's deed which followed, and that the plain- 
tiff cannot be held to bave waived the important covenant in her 
article against incumbrances. For thèse reasons, we think the plaintiff 
is entitled to recover the purchase money paid, together with interest 
and costs. 

A decree may be drawn accordingly. 



CITÏ OF DES MOINES v. DES MOINES WATER CO. et aL 
(District Court, S. D. lowa, C. D. December 30, 1914.) 

1. Bminent Domain (§ 241*) — Watebwobks — Condemnation — Patmbnt of 

Damages — Time. 

"Where the statutes of a state fixed no tlme withln whleh an award in 
a proceedlng by a clty to condemn privately owned waterworks should 
be paid after final judgment fixing tlie value, the court, by agreement or 
otherwise, had jurisdiction to flx a reasonable time within which pay- 
ment should be made, and to Incorporate such provision la the judgment, 
which, when so Incorporated, became a part of the judgment itself. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 621- 
625 ; Dec. Dig. § 241.»] 

2. jTJDaiiENT (§ 299*) — Amendment — Eminent Domain — Payment of Awaed — 

Time. 

Where the court, as a part of a judgment fixing an award for a prlvate 
waterworks System in a proceedlng by a city to condemn the same, flied 
the tlme for payment, it had no jurisdiction after the term to modify the 
judgment, so as to extend the time. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 583-586 ; Dec. 
Dig. § 299.*] 

3. Jttdgment (§ 301*) — Consent Decree — Modification. 

Where a decree was rendered by consent, entitling a city to acqulre a 
privately owued waterworks System by condemnation on payment of a 
specified sum withln a specified time, the court could not modify the de- 
cree, so as to extend the time for payment, without the consent of both 
parties. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 587-593 : Dec. 
Dig. § 301.»] 

In Equity. Suit by the City of Des Moines against the Des Moines 
Water Company and others. On application by complainant for mod- 
ification of a condemnation decree and for an extension of time for 
payment. Denied. 

See, also, Des Moines Water Co. v. City of Des Moines, 206 Fed. 
657, 124 C. C. A. 445. 

H. W. Byers, E. C. Carlson, and E. M. Steer, ail of Des Moines, for 
complainant. 

Parker, Parrish & Miller, of Des Moines, lowa, for défendants. 

VAN VALKENBURGH, District Judge. The above-entitied cause 
is a condemnation proceedlng commenced by the city of Des Moines 
against the Des Moines Water Company for the purpose of acquiring. 
the water plant of said company located at the city of Des Moines. 

•For otlier cases see same topic & i nvmbbb lu Dec. & Am. Dlgs. 1907 to date, & Reo'r Indexe? 
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Under the statute în such cases made and provîded a condemna- 
tion court, consisting of three judges, was named by the Suprême 
Court of the state. The finding of that court fixed the value of the 
water company's plant as of April 1, 1912, $2,302,522. Both parties 
appealed f rom the fînding and judgment of the condemnation court to 
the district court of Polk county, lowa, whence the case was trans- 
ferred to this court through removal proceedings. Some months there- 
after negotiations for an adjustment of the controversy resulted, on 
July 28, 1913, in a proposition from the water company, foUowed by 
a prompt acceptance from the mayor, which was in turn ratified and 
approved by the city council. On the 3d day of December, 1913, both 
parties appeared in this court, and a consent order and judgment in 
condemnation was entered. The proposition and acceptance above re- 
ferred to are embodied in the order of the court, which is in the 
words and figures following: 

"In the District Court of the United States, Southern District of lowa, 

Central Division. 

"City of Des Moines, Complainant, v. Des Moines Water Company et al., 

Défendants. 

"Order. 

"New on this 3d day of December, 1913, this matter comlng on for hearing 
upon the stipulation of the parties, the city of Des Moines appearing by its 
attorneys, H. W. Byers, Robert p. Brennan, and Eskil C. Carlson, and the 
Des Moines Water Company appearing by its attorneys, Parker, Parrlsh & 
Miller, and it appearing to the court that on the 28th day of July, 1913, the 
parties hereto entered into the following memoranda and stipulation of set- 
tlemeut: 

" 'Chicago, Illinois, July 28, 1913. 

" 'Honorable James E. Hanna, Mayor of the City of Des Moines, Des Moines, 
lowa — Dear Sir: Referring to our conférence to-day respecting an adjust- 
ment of the controversy existtng between the Des Moines Water Company 
and the city of Des Moines, lowa, over the acquirement by the city of the 
property of the water company, I hâve this tentative proposition to make to 
y ou and to the city council of Des Moines, relating to same: 

" 'We wUl agrée that the District Court of the United States for the South- 
ern District of lowa may enter an order in condemnation proceedings, flx- 
Ing the value of the property of the Des Moines Water Company as of April 
1, 1912, Et two million three hundred and two thousand flve hundred and 
twenty-two dollars ($2,302,522), the amount flxed by the court of condemna- 
tion. The city council of the city of Des Moines is to repeal the ordinance 
which became effective about July 1, 1913, by which the rentals of the mains 
were reduced, and is to take such steps as may be necessary to flx the rentals 
of the mains at three hundred and flfty dollars ($350) per mile. If the city 
takes over the property of the company, we will attempt to agrée upon how 
much the city is to pay the company for the additions and Improvements to 
the property of the company sinee April 1, 1912, and, in the event we are 
unable to agrée, such amount may be ascertalned by proper supplementary 
proceedings in the condemnation case. 

" 'Yours very truly. Président Des Moines W^ter Company.' 

"'Chicago, Illinois, July 28, 1913. 
" 'Mr. C. H. Payson, Président Des Moines Water Company, Des Moines, 
lowa — Dear Sir: Subject to the approval of the city council of Des Moines, 
lowa, I hereby accept your proposition, dated Chicago, July 28, 1913, pro- 
posing to sell the water plant in Des Moines to the city for two million three 
hundred and two thousand flve hundred and twenty-two dollars ($2,302,522), 



CITT OF DES MOINES V. DES MOINES WATER CO. 941 

the prlce flxed by the court of condemnatjon, and to comply with the other 
conditions set forth in your proposition. ■ 

" 'Yours very truly, Mayor.* 

"And it further appearing to the court that the city council of the city 

of Des Moines on the day of by resolution approved the action 

of the mayor in enteruig Into said stipulation of settlement, and authorized 
the mayor and the clty's légal department to carry out in so far as possible 
the said stipulation of settlement. 

"It is therefore ordered that the value of the Des Moines Water Company's 
plant and System as flxed by the court of condemnatlon be and the same Is 
hereby conflrmed, and for the purposes of this case the value of said plant, 
as of the Ist day of Aprll, 1912, Is hereby fixed and determlned to be the 
eum of two million three hundred and two thousand flve hundred and twenty- 
two dollars ($2,302,522). 

"It is further ordered that upon the payment into this court of said sum of 
two million three hundred and two thousand flve hundred and twenty-two 
dollars ($2,302,522) at any time within one year from this date by the city of 
Des Moines the said Des Moines Water Company shall turn over and de- 
liver to said city the said Des Moines water plant and system, with ail of its 
property and equipment, Including ail additions and extensions made thereto 
since the Ist day of April. 1912. 

"It is further ordered that the value of the additions and extensions to 
said plant made subséquent to the Ist day of April, 1912, and the amount 
to be paid to the Des Moines Water Company by the dty of Des Moines 
therefor, be reserved for future settlement between the parties, or under the 
rules of practlce and procédure in this court, as may later be determlned, and 
the court reserves and retains jurisdictlon of this cause for the purpose of 
making sueh further orders as may be necessary to the final settlement and 
détermination of ail matters pehdlng herein. Smith McPherson, Judge." 

Thereupon steps were taken to secure the necessary authority for 
the jssuance of bonds as provided by statute. At two élections the 
city concededly failed to secure the necessary affirmative vote. At a 
third élection, held on the third day of November, 1914, the majority 
in favor of the issuance of the bonds was, in the judgment of the 
city, sufficiently large to meet the requirements of law. However, this 
is a matter of such substantial doubt that it has been referred. for 
détermination to the courts of the state, and, so far as this court is 
advised, the question is still undecided. For this and for the fufther 
reason that no bonds could be sold, and the amount fixed by the order 
paid, prior to December 3, 1914, application on behalf of complain- 
ant was made to this court for a modification of that order and an 
extension of time for such payment. It being agreed that the matter 
could not be presented and a décision reached prior to the date of 
expiration under the order, it was stipulated by counsel that the prés- 
entation of the application should stand in the place of the ruling 
thereon in point of time. Complainant contends that the order of De- 
cember 3, 1913, was interlocutory in character, and subject to modi- 
fication and change at any time prior to the entering of a final judgment 
in the case. The défendants contend that the order amounted to a 
final judgment and is not now subject to modification or change. It is 
conceded that the application for modification was made long after 
the expiration of the term at which the order was entered. The ques- 
tion at issue is further simplified by the foUowing concession of coun- 
sel for complainant in their brief: 
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"We wouia concède that if In thls case the entire amount due the défend- 
ant Company, and the exact qnantity and character of the property to be 
turned over to the city, had been fuUy settled and determined by the court, 
or by agreement of the parties, and an order and judgment had been entered 
flxlng the time in which the judgment should be performed, and nothing was 
left to be done except to perform or meet the judgment of the court, that 
would be such a final judgment as that, in the absence of fraud or some 
other deféct in the profceedings, it could not be modified or changea by the 
court after the term at which liie Judgment had been rendered and entered." 

Because of the fact that the value of the additions and improve- 
ments to the property of the company, made since April 1, 1912, re- 
mains to be determined either by agreement or by proper supplemen- 
tary proceeding, complainant contends that the case bas been but 
partially tried, and that the order in question is interlocutory and sub- 
ject to modification. 

[1] It is conceded that the sta tûtes of lowa do not fix the time 
within which the amount of an award in a condamnation proceeding 
must be paid, after final judgment fixing the value, in order that the 
party initiating the proceedings may avail itself of its right to take 
the property ; nor hâve any lowa décisions dealing with this question 
been called to the attention of the court. Resort to other jurisdic- 
tions discloses that some limit must exist, and that payment must be 
made within a reasonable time. In City of Chicago v. Barbian, 80 
111. 486, the Suprême Court of Illinois, under a similar state of the law, 
said : 

"In answer to the suggestion of evil that mlght resuit from having euch 
a judgment suspended indeflnltely over property, it is sufflcient to say no 
such resuit need follow. Unless the condition should be complied with within 
a reasonable time, by the payment of the damages and the taklng possession 
of the property condemned, the proceedings would be regarded as abandoned, 
and a court of equlty, if need be, would stay any attempt to proceed under 
them." 

There can be no doubt that, in the absence of statute, the court, by 
agreement or otherwise, may fix the time of payment at the time of 
the judgment; and, when it does so, the time fixed and incorporated 
in that judgment becomes as much a part of it as the award itself. 

[2] 'If, then, the judgment in this respect is final, no change or mod- 
ification can be made, after the term in which it has been rendered, 
which may substantially vary or affect it in any material thing. Sib- 
bald V. United States, 12 Pet. 492, 9 L. Ed. 1167; Phillips v. Negley, 
117 U. S. 674, 6 Sup. Ct. 901, 29 L. Ed. 1013. This is the settled law. 
In 1897 the Législature of Illinois provided by statute that the court 
should fix a time for the payment of compensation as a part of the 
judgment; and in La Salle County Electric Ry. Co. v. Hill, 260 111. 
621, 103 N. E. 624, the question was whether or not a court might, 
after the close of the term in which the judgment was entered in a 
condamnation case, extend the time for payment beyond the data fixed 
in the original decree. It was held : 

"The court, after namtng a certain time, cannot extend that time after the 
term at which the judgment was rendered, as the naming of a time for pay- 
ment fixes the rights of the parties, and the court's control ceases with the 
term." 
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The order entered hère is in ail respects an order in condemnation, 
whereby the value of the property condemned, as of a certain date, 
was judicially determined and the time for payment fixed. It is true 
that some other matters remain for adjudication, but the issues re- 
maining for considération could in no wise affect the matters settled 
by this order. If this identical judgment had been rendered by the 
court in regular course, and not by stipulation and consent, it would 
bave been appealable just as the original finding of the condemnation 
court, organized under the laws of the state and awarding identically 
the same amount, was appealed from by both parties thereto. While 
it is true that the character of conclusiveness by way of estoppel at- 
taches only to a final judgments, not to interlocutory judgments or 
orders which remain under the control of the court, an exception is 
made of such orders as dispose finally of some distinct branch or 
part of the case, or are appealable as being orders affecting the sub- 
stantial rights of the parties. It is doUbtful whether, under the pro- 
cédure existing in lowâ, any more definite form of condemnation 
judgment could hâve been rendered. A public utility of this char- 
acter is constantly changing ; , not only must it continue to operate, but 
additions and improvements must necessarily be made, constantly in- 
creasing the value of the property and the amount that the city must 
finally pay. Some date must be fixed at which the value for pur- 
poses of award may be established; the détermination of subséquent 
additions and improvements being left to agreement or supplemen- 
tary proceedings. It is not, and cannot well be, urged that the award 
fixed by the order of December 3d can now be set aside as interlocu- 
tory. If it cannot be, neither can the reasonable time of payment judi- 
cially determined by the same order. If the one is interlocutory, so 
must the other necessarily be. 

[3] But there is another equally serious objection to this applica- 
tion. This order, and everything in it, was entered by consent. In 
such cases, in the absence of fraud or mistake, it cannot be modified 
or varied in any essential part without the consent of the parties to 
the same. Leitch v. Cumpston, 4 Paige, 476; Mains et al. v. Des 
Moines National Bank, 113 lowa, 395, 85 N. W. 758. While the court, 
upon thé application of either party, may give such further directions 
as shall become necessary for the purpose of carrying such order or 
decree into effect according to its spirit and intent, the variation of 
such an essential élément as the time of payment would not f ail within 
such a legitimate exercise of discrétion, but would amount to a ma- 
terial altération of the unambiguous terms of the agreement. In 
Homing v. Kendrick, 161 Mich. 413, 126 N. W. 650, the Suprême 
Court of Michigan said: 

"A decree "by consent cannot, in the absence of fraud or mistake, be set 
aside by rehearing, or on apjJeal ; nor can it be modified wittiout the consent 
of the parties. Where a decree by consent was entered, under which com- 
plalnant was to pay a certain sum to défendant on or before a certain date, 
whereupon défendant was to convey certain property in dispute to the com- 
plainant, a supplemental decree entered, extending the time of payment 60 
days, was an altération of the decree; the élément of time being the very 
essence of the agreement, which ripened into a decree. * * * If the court 
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below could extend the tlme once for a month, It could again extend It for 
a further period, and thus render the decree less raluable, or even useless, 
to the party not eonsentlng to the change. A réduction of the sum to be 
paid might easlly be less Injurions to the rlghts of relator than an extension 
of the time for payment." 

There can be no question that the courts incline to such reason- 
able modifications of the terms of the orders remaining under their 
control as may further the ends of justice. In this spirit the consid- 
ération of this application has been approached and conducted. No 
court, however, is justified in arbitrarily disregarding settled rules of 
procédure and in disturbing fixed rights acquired thereunder. In 
such cases the only wise and just policy is to adhère to the practice 
established and approved by controlling authority. Complainant re- 
gards the objections made as purely technical. Défendants insist that 
they are substantial, and seriously affect the considérations which in- 
duced them to enter into the stipulation made. We may well conceive 
that certainty as to the time of performance and of the enjoyment 
of the amount awarded may be of material importance to the défend- 
ant company. The reasonableness of the award itself may dépend, 
in some substantial measure, upon the time of its payment. It is not 
the province of the court to weigh and détermine such matters upon 
this application, but rather to leave the parties where the law, which 
must govem the case, has placed them. 

It is urged on behalf of défendants that, even though the court had 
discrétion to extend the time within which the a'ward must be paid, 
the showing made by complainant is not sufficient to justify it in 
granting the request. In support of this contention it is urged that 
complainant has thus far failed to secure the requisite authority to 
issue bonds for this purpose, and that, therefore, no situation is pre- 
sented which would invite an extension of time. The proposition 
urged is not without force ; but since, as has been stated, the question 
of authority is now before the state court, the détermination will be 
left to that tribunal without unnecessary considération hère. 

This application for an extension of time is denied. 



BOSTON & M. R. E. v. NILBS et al. 

(District Court, D. New Hampshire. November 27, 1914.) 

No. 71. 

1. CotTETs (§ 489*) — Pedebal and State Couets — Comitt. 

The rules of comity existlng between the fédéral and state courts mean 
something more than rules of convonience, and, whlle a fédéral court has 
undoubted jurisdiction of a suit to détermine the constitutîonality of a 
state statute, except in extrême and exceptional cases the state court, 
which has concurrent jurisdiction and on which the Constitution and 
laws of the United States are equally binding, is the appropriate court 
to deal with the question in the flrst instance. 

[Ed. Note.— lor other cases, see Courts, Cent Dig. §§ 404, 1324-1330, 
1333-1341, 1372-1374; Dec. Dig. § 489.*] 

*For other cases see same topic & § numbbb In Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes 
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2. CoTJBTs (§ 489*) — Fbdebal and State Courts — Comitt — Suit to Enjoin 
Enforcement of State Statute. 

A statute of New Hampshire dealing wlth tlie subject of railroad fares 
also created a public service commission, wlth judicial powers to carry 
out its provisions. The act provided that, in case a pétition for rehear- 
Ing on any matter should be denied by the commission, an appeal should 
lie to the Suprême Court of the state. A railroad company flled a péti- 
tion for rehearing after a décision by the commission, raising the issue 
of the constitutionallty of the statute, which pétition was denied. There- 
upon the company commeneed a suit in the fédéral District Court, alleg- 
ing that certain provisions of the statute were discriminatory on their 
face and unconstitutional. Held that, having flrst Invoked the jurisdic- 
tion of the state tribunals, the fédéral court would not pass on the con- 
stitutionallty of the statute, or grant an injunction restraining its en- 
forcement, until the company had exhausted its remédies in the state 
courts, but that until such time the cause should be held in abeyance. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 404, 1324-1330, 
1333-1341, 1372-1374; Dec. Dig. § 489.*] 

In Equity. Suit .by the Boston & Maine Railroad against Edward C. 
Niles and others, constituting the Pubhc Service Commission of New 
Hampshire, and James P. Tuttle, Attorney Gênerai. On motion for 
injunction. Cause held in abeyance. 

Streeter, Demond, Woodworth & Sulloway, of Concord, N. H., for 
plaintifï. 

James P. Tuttle, Atty. Gen., of New Hampshire, for défendants. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge, sitting under the provisions of section 266 of the Ju- 
dicial Code of the United States (Act March 3, 1911, c. 231, 36 Stat. 
1162 [Comp. St. 1913, § 1243]). 

ALDRICH, District Judge. [1] While we do not doubt the ju- 
risdiction of United States courts, or their power to entertain ques- 
tions like thèse hère, in an original and independent proceeding in- 
stituted for the purpose of testing the constitutionality of state stat- 
utes, which it is claimed conflict with the fédéral Constitution, we do 
think that such a proceeding in certain circumstances is subject to be- 
ing controlled or influenced by preliminary considérations involved 
in rules of comity existing under our judicial system, and thèse rules 
are now accepted as meaning something more than rules of convenir- 
ence. 

It was pointed out in the Houseman Case, 93 U. S. 130, 136, 137, 
23 L. Ed. 833, that, while the jurisdiction of the fédéral courts was 
the jurisdiction of a paramount sovereignty, the laws of the United 
States are laws in the several states, and just as much binding on the 
citizens and courts thereof as the state laws; that légal and équitable 
rights acquired under either system may be enforced in any court of 
either sovereignty compétent to hear and détermine; that in respect 
to matters, though fédéral, unless otherwise provided, a remedy may 
be had upon proper proceedings in the state court, because, though 
the state courts dérive their existence and functions from the state 
laws, such courts are subject also to the laws of the United States 

*Pcr other cases see sajne topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indejteii 
218 F.— 60 
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and just as much bound to recognize thèse as operative withîn the 
State as they are to recognize the state laws; that the two together 
form one System of jurisprudence, which constitutes the law of the 
land for the state; and that there is no reason why the state courts 
should not be open for the prosecution of rights growing out of the 
laws of the United States to which their jurisdiction is compétent and 
not denied. It has corne to be pretty generally understood, we think, 
that state courts, in respect to fédéral rights involved in a proper 
proceeding before them, are under the same duty to enforce the féd- 
éral law as that which imposes itself upon the fédéral courts. This 
is because the fédéral law is a part of their own system, and the state 
courts hâve gone as far in saying this as the fédéral courts. 

Still in respect to the question as to where remedy shall be had for 
supposed invaded rights, which dépend upon the fédéral Constitution 
or upon a state Constitution, or partly upon both, as well as in respect 
to other rights about which jurisdiction is concurrent, much dépends 
upon the question as to where the proceeding to establish the right is 
first instituted. 

In the case of Covell v. Heyman, 111 U. S. at page 182, 4 Sup. Ct. 
358, 28 L. Ed. 390, the Suprême Court said : 

"Thé forbearance which courts of co-ordinate jurisdiction, administered un- 
der a single System, exercise towards each other, whereby conflicts are avold- 
ed, by avolding Interférence with the process of each other, is a prlnclple 
of comity, with perhaps no higher sanction than the utility which cornes from 
eoncord ; but between state courts and those of the United States, it is some- 
thing more. It Is a prlnclple of right and of law, and therefore of necessity. 
It leaves nothing to discrétion or mère convenlence. Thèse courts do not 
belong to the same System, so far as their jurisdiction is concurrent; and, 
although they coexist in the same space, they are indépendant, and hâve no 
common superlor. They exercise jurisdiction, It Is true, withln the same 
territory, but not In the same plane ; and when one takes Into its jurisdiction 
a spécifie thing, that res is as much wlthdrawn from the judlcial power of the 
other, as if It had been earried physically into a différent territorial sov- 
erelgnty." 

The reasoning to which we hâve referred is very gênerai, and has 
référence to ail rights in respect to which there is concurrent juris- 
diction. The resuit of the reasoning of this case, and others, is that 
when rights hâve been put at issue in a state court, even though the 
right of ultimate review may réside with the court of paramount sov- 
ereignty, rules of comity require that the state court whose process 
has been first invoked shall hâve a free hand under the presumption 
that the right will be suitably established, and this view is understood 
to hold good until the reasonable remédies in the state courts hâve 
been exhausted and a décision reached which aggrieves one of the 
parties, and then, if the supposed grievance is based upon the idea 
that the décision conflicts with the paramount fédéral law, he may 
hâve his review upon writ of error from the Suprême Court to the 
state court, and perhaps, in exceptional circumstances, through inde- 
pendent proceedings instituted in the lower fédéral courts. 

While this reasoning applies to litigation in a broad sensé and to 
gênerai rights, it has especial force in cases which involve the validity 
of a state statute which has not been passed upon by the state courts. 
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and where the fédéral courts are invoked to pass in the first instance 
upon the question whether it is in conflict with the spirit of either the 
fédéral or a state Constitution. In respect to such situations, the Su- 
prême" Court has set f orth over and over again that, except in extrême 
and exceptional cases, the state court is the appropriate court to hâve 
the first opportunity to détermine whether its statutes are good or bad 
in a constitutional sensé. And, moreover, where state statutes relate 
to gênerai rights, unless they conflict with the provisions of the féd- 
éral Constitution, it has been repeatedly said that the state court's 
interprétation or construction will generally be accepted as final, and 
would only be departed from, if at ail, with reluctance. 

[2] This case involves the single question of the validity of a state 
statute, which has not yet been passed upon by the Suprême Court 
of the state. The question has been at issue before the local Public 
Service Commission of New Hampshire, a commission which is com- 
paratively new, and one whose powers hâve not been defined by the 
state courts. Upon certain proceedings, that Commission based its 
action upon the statute in question, accepting it as binding, and as 
establishing certain rights in respect to passenger railroad tarifï rates 
in New Hampshire. The question thus grows out of a situation which 
is in a large sensé a domestic one, and it goes without reasoning or 
saying that the New Hampshire courts, whose duty is coextensive 
with that of the fédéral courts in respect to ail questions of right prop- 
erly before them, are the appropriate courts to deal with the question 
in the first instance, and the fédéral courts, though of paramount au- 
thority in respect to fédéral questions, in such a situation, are bound 
under rules of comity to présume that the state courts will give force 
and effect to the fédéral Jaws and constitutional provisions, so far as 
they apply and become limitations, as well as to the laws of the state 
in respect to which there are no fédéral limitations. 

We do not deem it necessary to inquire hère as to the extent of 
the powers of the New Hampshire Public Service Commission. It 
mani'festly has certain judicial power, and doubtless certain législative 
power; but no particular point as to its powers either Judicial or lég- 
islative is presented by the bill. The Boston & Maine Railroad filed 
a schedule of rates, acting upon the idea that such rates should be- 
come operative, notwithstanding the statute in question assumed to 
establish a maximum. The Commission accepted the statute as con- 
trolling contrary to the contention of the railroad. Thereupon the 
railroad petitioned for a rehearing, expressly putting in issue the ques- 
tion of the constitutionality of the act. The Commission, exercising 
its judicial function, denied the motion for rehea'ring. The statute 
which created the Commission, and also put the limitation upon the 
rates, broadly provides for an appeal to the Suprême Court of the 
state. 

We hâve no hésitation in saying that we think the question of the 
validity. of the New Hampshire statute was put in issue before the 
state tribunals through the initiative of the Boston & Maine Railroad, 
and that the railroad having first sought relief, through the instru- 
mentalities of the state tribunals, from what it asserts is an oppres- 
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sion resulting from a state law which it claims contravenes the fédéral 
Constitution, that, before invoking fédéral aid, it should exhaust its 
opportunities to hâve the supposed wrong righted there. The Boston 
& Maine Railroad, through paragraph 4 of its bill, alleged that the 
New Hampshire mileage book statute was in contravention of the 
commerce clause of the fédéral Constitution, as well as in violation 
of the Constitution of New Hampshire; but both of those claims are 
expressly waived for the purposes of this hearing, and we hâve, there- 
fore, no question whether the two-cent rate is either confiscatory 6r 
unreasonable. We hâve only the single question whether the statute 
upon its face is discriminatory, and therefore in violation of the 
fourteenth amendment to the Fédéral Constitution. The contention 
of the railroad is that as its objection to the mileage book statute is 
a single one, based upon the ground that the act is discriminatory upon 
its face, and that as no législative phases are involved, they are within 
the décision of the Suprême Court of the United States in Railroad 
V. Smith, 173 U. S. 684, 699, 19 Sup. Ct. 565, 43 L. Ed. 858, which 
as they say déclares a statute in substantial terms like the one hère 
to be invalid because discriminatory, and that we are bound under 
fédéral considérations to accept the décision of the Suprême Court 
as controlling, and to at once afïord relief from the New Hampshire 
statute. We express no opinion as to the scope or decisiveness of 
the Suprême Court décision, further than to say that, if a question 
like the one hère has been decided by the Suprême Court, we should 
assume that it would be accepted as imperatively binding upon the 
state court as upon us, and, the question hère being put first at issue 
before the New Hampshire tribunals, that the state remédies should 
be pursued until the state opportunities for relief hâve been exhausted. 
If, as a resuit of such a course, the petitioner should be relieved from 
the supposed grievance, there would be no occasion for invoking re- 
lief hère or elsewhere in the fédéral courts, and, if a contrary resuit 
should be reached, it would unquestionably be open to the petitioner 
to hâve the supposed fédéral grievance righted by the Suprême Court 
upon writ of error, or possibly through an independent proceéding 
instituted in the lower courts of the United States. 

We make no suggestion as to the proper remedy in case of a resuit 
adverse to the railroad before the state court or upon this phase of 
the case, further than to say that the petitioner would be at liber ty 
to renew his application in the fédéral courts without fear of being 
met by a plea of res judicata. Prentis v. Atlantic Coast Line, 211 U. 
S. 210, 230, 29 Sup. Ct. 67, 53 L. Ed. 150. 

In the Smith Case, to which référence has been made (173 U. S. 
684, 19 Sup. Ct. 565, 43 L. Ed. 858), the défendant in error started 
the litigation in the state courts, and af ter the law had been sustained 
by the Suprême Court of Michigan, the railroad raised the question 
for the Suprême Court of the United States by writ of error, and 
that court passed upon the rights, not as rights involved in législation 
in respect to matters about which the state Législature had the power 
to act, but as rights safeguarded by the fédéral Constitution which 
were out of the sphère of législative power and which were infringed 
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by the statute upon its face. Référence is made to the character of 
the question in that case, to distinguish it f rom the questions involved 
in the case of Bacon v. Rutland R. R. Co., 232 U. S. 134, 34 Sup. 
Ct. 283, 58 L. Ed. 538, upon which the petitioner in this case greatly 
relies. In the Bacon Case, where the Suprême Court sustained the 
view of going forward in the fédéral courts under an independent 
bill, the questions involved, if we read the case correctly, were in 
a very substantial sensé législative questions, and the right to go 
forward at once in the fédéral courts was sustained upon the ground 
that the right of appeal from the Vermont Public Service Commis- 
sion in respect to thèse questions was not adéquate, because the Su- 
prême Court of Vermont has no législative powers. 

The question before us being the concrète question whether the 
.nileage book statute is discriminatory upon its face, it is one to be 
controlled through judicial function, and as the right of appeal to 
the State Suprême Court given by the state statute requires tliat a re- 
hearing by the Commission must first be asked, and that the ground 
of appeal shall be stated, and the question having been limited to the 
single one which we hâve stated, we think the remedy through the 
statutory right of appeal is entirely adéquate, and that ail reasonable 
considérations of comity and of public policy require that the statute, 
against which objecvion was first raised before the New Hampshire 
tribunals, should first receive attention from the state courts. By such 
a course the petitioner loses no substantive right, because the law 
furnishes him a perfect safeguard through resort to the United States 
courts for review in respect to questions covered by the fédéral Con- 
stitution. 

The question as to where a grievance of this kind should first be 
entertained is more a question of desirability, convenience, and com- 
ity than a question of right, and we are not disposed to follow the 
proposition of the right of way through priority of jurisdiction fur- 
ther than to cite a note, containing authorities, which appears in 22 
C. C. A. at page 358. It must be said, however, that aside from the 
force resulting from priority of jurisdiction is the further considéra- 
tion that United States courts are reluctant to deal with state statutes 
with a view to sustaining or overthrowing them before the state courts 
hâve first had an opportunity to do that. The Suprême Court has 
repeatedly said that. It is said by Mr. Justice Hughes in Louis. & 
Nash. R. R. Co. v. Garrett, 231 U. S. 298, 305, 34 Sup. Ct. 48, 58 L. 
Ed. 229. It is said in effect by Mr. Justice Holmes in the Prentis 
Case, 211 U. S. 230, 29 Sup. Ct. 67, 53 L. Ed. 150, in which both 
Chief Justice Fuller and Mr. Justice Harlan, though concurring in 
the resuit, dissent from the opinion because it does not go far enough 
on Unes of comity. It has more recently been said in an opinion 
by Mr. Justice Holmes, handed down November 2, 1914, in Pullman 

Co. v. Knott, 235 U. S. 23, 35 Sup. Ct. 2, 59 L. Ed. . It is true 

that thèse cases hâve référence to statutes which it is claimed offend 
state Constitutions, but it is not perceived that the reason of its be- 
ing a state Constitution instead of the fédéral Constitution was the 
controUing reason. As has already been said the fédéral Constitu- 
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tion is a part of the System under which the state courts operate, and 
it is because the state courts recognize the fédéral System as a part 
of their own that rules of comity require, and particularly in cases 
first pending before them, that they should first hâve an opportunity 
to pass upon the statutes of their own state. It is incumbent upon 
the fédéral courts, in such a situation as this, to présume that, if the 
Suprême Court of the United States has declared a statute like the 
one involved hère to be in contravention of the fédéral Constitution, 
the Suprême Court of New Hampshire will give the force of such a 
décision its proper considération and scope. Such a presumption re- 
sults in a large measure because of the strong expressions by state 
courts like those of Mr. Justice Cullen in Beardsley v. New York, 
L. E. & W. R. R. Co., 162 N. Y. 230, 56 L. Ed. 488, that "in obédi- 
ence to the law, as declared by the Suprême Court of the United 
States, we must hold the statute of 1895 is invalid," that of the Su- 
prême Court of Appeals of Virginia in the Coast Line Ry. Co. Case, 
106 Va. 61, 67, 55 S. E. 572, 574 (7 L. R. A. [N. S.] 1086, 117 Am. 
St. Rep. 983, 9 Ann. Cas. 1124), that "we are bound by this décision, 
as it émanâtes from the highest tribunal in the country," and numer- 
ous like expressions which could be cited, if deemed necessary. 

Holding this view as to where this statute should first receive con- 
sidération, there are two courses open — one, to deny the injunction and 
dismiss the bill, and leave the parties to resort, if necessary, to rem- 
edy through writ of error, or possibly through a new and independent 
proceeding in the District Court; and, second, to hold the proceeding 
hère, together with the application for an injunction, in abeyance, as 
was donc by the Suprême Court in the Prentis Case. There Mr. Jus- 
tice Holmes said (211 U. S. 232, 29 Sup. Ct. 72, 53 L. Ed. 150): 

"As our décision does not go upon a déniai of power to entertain the bills 
at the présent stage, but upon our vlews as to what Is the most proper and 
orderly course In cases of this sort when practicable, It seems to us that 
the bills should be retained for the présent to await the resuit of the appeals 
if the companies see fit to take them." 

We are disposed to adopt the course suggested by Mr. Justice 
Holmes, and hold this proceeding in abeyance pending results in the 
state courts ; and it is so ordered. 

DODGE and BINGHAM, Circuit Judges, concur. 
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In re CRAWFOBD WOLLEN CO. 

Appeal of TERHUNE, NEARING & CO. 

(District Court, N. D. West Virginia. January 8, 1915.) 

1. Bankbuptct (§ 192*) — Selling Agents — Lien — "Woekman, Labobeb or 

Other Peeson Peeforming Laboe." 

Petltioners, who were selling agents for the bankrupt woolen manu- 
facturmg company on commission, were not workmen, laborers, or other 
persons performing work or latior by contraet, entitling them to a lien on 
the bankrupt's assets, under Code W. Va. 1913, c. 75, § 7 (sec. 3848), pro- 
viding that every workman, laborer, or other person, who shall do or per- 
form any work or labor by vlrtue of any contraet for any Incorporated 
Company doing business in the state, shall hâve a lien on the real estate 
and Personal property of the company, whlch shall hâve priorlty, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 294; Dec. 
Dig. § 192.*] 

2. Bankbuptct (§ 192*) — Lisais — Prioeity — Services — Extent. 

Where servants of the bankrupt are entitled to a lien for services' ren- 
dered under a state law, the rlght to préférence Is limlted by Bankr. Act 
July 1, 1898, c. 541, § 64b, cl. 4, 30 Stat. 563 (Comp. St 1913, § 9648), to 
a maximum of $300. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 294; Dec. 
Dig. § 192.*] 

3. Bankruptcy (§ 311*) — Claims — Pbefeeences — Filing. 

Where It was doubtful whether claimants were entitled to a préférence 
on their claim for services to the extent of $300, given by Bankr. Act 1898, 
§ 64b, cl. 4, the référée properly permltted the filing of the claim to that 
amount as a preferred claim, and filing a claim for the balance as a gên- 
erai claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 497-500; 
Dec. Dig. § 311.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Crawford Wollen Company. On pétition of Terhune, Nearing & Co. 
to revise the ref eree's order determining that petitioners were not en- 
titled to priority under a state statute for the amount of their claim, 
but permitting them to file their claim for a préférence to the amount 
of $300 and as an unsecured claim for the balance. Affirmed. 

Charles E. Williams, of Martinsburg, W. Va., for petitioners. 
S. W. Walker, A. C. Mcintire, and C. É. Martin, ail of Martinsburg, 
W. Va., for contesting creditors. 

DAYTON, District Judge. The bankrupt is a corporation, and was 
engaged in the manufacture of woolen fabrics at Martinsburg, this dis- 
trict. The petitioners compose a partnership doing business in Phila- 
delphia, Pennsylvania. The corporation has been adjudged an involun- 
tary bankrupt, and petitioners hâve sought to file a claim for $7,605.09 
as a preferred one, under and by virtue of section 7, c. 75 (section 3848, 
Hogg's Code 1913) of the Code of West Virginia, which provides : 

"Every workman, laborer, or other person who shall do or perform any 
work or labor, by virtue of any contraet for any incorporated company doing 
business in this State, shall hâve a lien for the value of such work, or labor 
upon ail the real estate and personal property of sald company, and such 

>For other cases see stune topic & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lien shall hâve prlorlty over any lien created by deed or otherwise on such 
real estate or Personal property, subséquent to the time when the said labor 
was performed, but there shall be no prlorlty of lien as between the parties 
clalmlng under the provisions of thls section. Provided, that no lien shall 
be created under this section for labor performed more than nlne months 
before such lien was recorded." 

Section 8 (3849, Hogg's Code) provides that such lien shall be dis- 
charged unless the person desiring to avail himself thereof shall file 
with the clerk of thé county court of the county in which the corpora- 
tion has its principal office, works, or estate a sworn statement of the 
true amount due for such labor. It is admitted that petitioners' claim is 
based upon a contract for commissions due them as selling agents of 
the bankrupt of its manufactured products. 

Under section 8 petitioners hâve undertaken to perfect a "lien" for 
their claim by filing the required account with the county clerk, after 
pétition in bankruptcy had been filed. This claim for "lien" priority 
was. vigorously contested by numerous other creditors before the réf- 
érée, who decided that petitioners were not entitled to priority under 
this State statute for the amount of their debt, but under section 64b, cl. 
4, of the Bankruptcy Act they were entitled to priority for $300, part 
thereof, and were entitled to file claim for the balance as an unsecured 
debt. To revise this ruling this pétition has been presented. 

[1 ] Of the objections urged by unsecured creditors against the claim 
for priority asserted by petitioners, I deem it necessary to consider 
two only that go to the very marrow of the bone of contention : First, 
were petitioners, as agents selling on commission the manufactured 
and finished product of. the corporation, "workmen, laborers or other 
persons" performing "work or labor" by contract, within the true in- 
tent and meaning of this state statute, whereby under it they were enti- 
tled to assert such claim of "lien" priority ? and, second, if so entitled, 
does section 64b, cl. 4, of the Bankruptcy Act supersede and limit such 
right to priority to the maximum allowance of $300 for work and 
wages performed within the period of 90 days prior to institution of 
bankruptcy proceedings, or, if not so entitled to priority under the state 
statute, are the provisions of section 64b, cl. 4, broad enough, inde- 
pendently, to authorize to petitioners priority for $300 part of their 
claim ? 

Similar statutes to this one of West Virginia hâve been enacted by 
many of the states. Inasmuch as its court of last resort has not so far 
construed the statute of this state to the extent of determining the an- 
swer to be given to the first question, we may well be guided by the 
décisions of other courts construing similar statutes. The Suprême 
Court of Appeals of this state has determined only three cases in- 
volving in any way this statute: Richardson v. Norfolk & W. Ry. 
Co., Z7 W. Va. 641, 17 S. E. 195, Grant v. Cumberland Valley Cernent 
Co., 58 W. Va. 162, 52 S. E. 36, and Griffith v. Blackwater Boom & 
Lumber Co. (first décision) 46 W. Va. 57, 33 S. E. 125 (second déci- 
sion) 55 W. Va. 604, 48 S. E. 442, 69 L. R. A. 124. In the Richard- 
son Case, it was held that a subcontractor was not within the terms of 
the statute because no direct contractual relation existed between bim 
and the railroad company for whom the work was done. In the Grant 
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Case, the questions determined related solely to the sufficiency of the 
account and affidavit filed under section 8 to perpetuate the lien claim- 
ed and the methods of court procédure taken in the cause to enforce 
it. In the Griffith Case, Thompson had a contract with the corpora- 
tion to eut and log its timber. The company became insolvent and 
went into the hands of a receiver. Thompson, amdng others, filed a 
claim for some $98,000 for damages in the nature of profits which 
he would hâve secured by the exécution of his contract, if it had not 
been repudiated by the company and its receiver. This claim was de- 
creed to him as an unsecured one, payable pro rata with others of 
that class. In the first décision the Suprême Court of Appeals held 
that, by reason of its becoming insolvent and passing into the hands of 
a receiver, ail contracts of a corporation thereby in law became ab- 
rogated, and that damages for the loss of profits that would be de- 
rivable from exécution of such contracts were not subject to recovery; 
that, however, the contractée was entitled to recover a just compensa- 
tion for the actual expenditure of labor and money by him in fulfill- 
ment of his contract, subject to a déduction of ail sums paid to him 
thereunder; and that for this compensatory sum he was entitled to a 
préférence under this state statute. The whole basis of the controver- 
sy having been changed, the cause went back to enable Thompson to 
establish the amount that would be a just compensation for the actual 
money and labor expended. He did establish such compensation to 
be justly some $80,000, and it was decreed to him. A second appeal 
was taken, in which his right to préférence was bitterly contested. 
The court sustained it, saying: 

"As this question was adjudicated on the former appeal, the court below 
could not, nor can this court now, dlsturb that conclusion and détermination. 
* » * ipiiat décision may be wrong, though we do not say it is ; but it is 
and must remain the law pf this case, however erroneous it may be." 

And upon pétition for rehearing it again answered this objection 
in the same way. The limit theref ore, that the ruling in this case goes 
is that where a corporation has become insolvent, and been put in the 
hands of a receiver, and its contracts thereby abrogated, a contractée 
logger, entitled to compensation for work and labor done, cornes with- 
in the terms of this statute and is entitled to préférence. The différ- 
ence between a logger performing the initial work of severing the tim- 
ber, cutting it into required log lengths, and transporting thèse logs to 
the mill, there to be converted into the finished lumber product, and 
that of a sales agent, receiving the finished product from the mill and 
selling it, or negotiating its sale, to be delivered direct from the mill, 
for a fixed commission upon the quantity and value sold, is entirely 
obvions. 

I was one of counsel for Thompson in this Griffith Case, and never 
hâve felt satisfied of the soundness of this ruling, either as to the 
doctrine of the légal abrogation of the contracts of insolvent corpora- 
tions, or that Thompson, as a logging contracter, was entitled to a préf- 
érence under this statute. On the contrary, I hâve always believed 
the original decree, ascertaining his damages because of the breach 
of the contract and decreeing such damages to be an unsecured claim 
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payable pro rata with ail others of that class out of the assets of the 
Company, to be the true solution of the controversy. In this conclu- 
sion, as regards the question of the law's abrogation of the contract, I 
am sustained by the conclusion of the author of a very exhaustive note 
to the case found in 69 L. R. A. 124. 

It must be admitted, I think, that if the contention of the petition- 
ers hère is to be sustained, the terms of this statute must be con- 
strued to be broad enough to secure almost every one that may per- 
form any service for a corporation, such as its officers, directors, 
attorneys, physicians, chemists, and civil engineers. In other words, 
the words used, "work and labor," must be construed to mean "ser- 
vice." Without extending discussion upon this proposition, it will be 
sufficient for me to say that I do not believe the statute capable of 
such broad construction, but, on the contrary, that its true intent and 
meaning is to secure only those engaged in the manual labor involved 
in the manufacture, mining, or construction of the product or work 
it is undertaking. In this view, while there is some conflict when it 
comes to drawing the line in particular instances. and classifications, I 
conceive myself to be sustained by the great weight of authority deriv- 
ed f rom constructions of similar statutes in other states. 

In Latta v. Lonsdale, 107 Fed. 585, 47 C." C. A. 1, 52 L. R. A. 479, 
an attorney employed on yearly salary was excluded. So was an In- 
surance adjuster in Boston & A. R. Co. v. Mercantile Trust & De- 
posit Co., 82 Md. 535, 34 Atl. 778, 38 L. R. A. 97 ; a lumber inspector 
in In re Sayles, 92 Mich. 354, 52 N. W. 637 ; a store manager in Law- 
ton v. Richardson, 118 Mich. 669, 77 N. W. 265; draftsmen in In re 
Stryker, 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489; book- 
keepers in the same case, but per contra in Hanner v. Brewing Co., 8 
Ohio S. & C. P. Dec. 399, and Consolidated Coal Co. v, Keystone Chem- 
ical Co., 54 N. J. Eq. 309, 35 Atl. 157; laundrymen in Steininger v. 
Butler, 17 Pa. Co. Ct. R. 97; a chemist in Cullum v. Iron Co., 5 Pa. 
Dist. R. 622; and an independent contractor in Vane v. Newcombe, 
132 U. S. 220, 10 Sup. Ct. 60, 33 L. Ed. 310. And until the amend- 
ment of 1906, expressly naming them, traveling salesmen or agents 
selling on salary or on commission were held to be outside the privi- 
lèges of section 64b, cl. 4, of the Bankruptcy Act. In re Mayer (D. C.) 
101 Fed. 227; In re Scanlan (D. C.) 97 Fed. 26; In re Greenewald 
(n. C.) 99 Fed. 705. 

Considérable confusion exists in the décisions of the courts of New 
York and Ohio, and it is held in In re Luxton & Black Co., 35 App. 
Div. 243, 54 N. Y. Supp. 778, that an agent selling pianos on commis- 
sion was included in the act, and in Lewis v. Dawson, 6 Ohio Cir. Ct. 
R. 243, that a person selling the product of a manufacturing company 
partly on salary and partly on commission was entitled to its benefit. 
But, while this is true, such cases can clearly be distinguished from 
the one hère, in one important particular at least, for in those cases a 
single individual was employed to sell such of the product as his ef- 
fort would enable him to do, to the exclusion of other employment by 
others ; hère a firm composed of several individuals, located in a large 
city and engaged in the business of selling agents, undertakes by con- 
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tract to sell the output of the corporation solely for a commission. It 
does not appear how many différent and independent contracts from 
other manuf acturing companies this partnership, as selling agents, may 
hâve; but from what is disclosed it is a reasonable assumption that 
their sole employment is not confined to that with bankrupt. 

Finally, the Circuit Court of Appeals for this Fourth Circuit in 
Tucker v. Bryan, decided February 4, 1913, but for some reason de- 
layed in its publication in the Fédéral Reporter until December 31, 
1914 (217 Fed. 576), construing the Virginia statute, has held "persons 
contracting to log and eut timber for a stated price per thousand feet 
for the lumber produced" are not entitled to a lien under the terms 
of the statute. Therefore, convinced as I am that thèse statutes were 
enacted for the protection of those engaged in some capacity involving 
physical and manual labor in connection with the manufactured prod- 
uct of a corporation like bankrupt, I hold thèse petitioners not entitled 
to a lien under this West Virginia statute. 

[2] This conclusion obviâtes any necessity of answering the first 
proposition contained in the second question, to the efïect that, if en- 
titled to préférence, does section 64b, cl. 4, of the Bankruptcy Act lirait 
petitioners' right to préférence to a maximum of $300. In order, hovi?- 
ever, that uniformity may exist in the décision of this question by réf- 
érées in this district, I hold that it does so limit the right in ail bankrupt- 
cy cases, regardless of state statutes to the contrary. To my mind 
the reasoning and conclusion of the Circuit Court of Appeals for 
the Seventh Circuit (In re Rouse, 91 Fed. 96, 33 C. C. A. 356) is dé- 
cisive of the question, 

[3] This brings us to the last proposition — whether section 64b, cl. 
4, of the Bankruptcy Act independently is broad enough to authorize to 
petitioners a préférence for $300, part of their claim. Grave doubt 
arises as to this. It certainly was not, as hereinbefore shovi'n, prior 
to the amendment of 1906. The whole question must turn upon the 
construction to be given the words thereby inserted, "traveling or city 
salesmen." What is meant by "city salesmen"? Are v^^e to construe 
them to refer to that class of men who canvass cities for wholesale 
dealers or manufacturers, for the purpose of selling their goods and 
wares to retail merchants, or to persons, like petitioners, located in the 
cities, undertaking as selling agents to sell the product of manufactur- 
ers and miners operating elsewhere, or are the words broad enough to 
include both? The référée manifestly thought the latter. No objec- 
tion in this regard was taken by contesting creditors to his ruling. Be- 
sides, ail thèse objections hâve arisen solely on the motion to file peti- 
tioners' claim, not upon évidence taken as to its validity or character. 
The objections made were in the nature of a demurrer to the proof of 
claim, and had, at the time made, to be determined alone upon the 
allégations of fact contained in thèse proofs. Even if in doubt as to 
whether or not petitioners were entitled to $300 préférence, it was 
perfectly proper for the référée to allow the claim to be filed and con- 
test be made, if desired by trustée or creditors afterwards as to its 
validity as a préférence. 

I am therefore of opinion that the ruling of the référée complained 
of is without error, and should be in ail respects affirmed. 
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In re HANDY. 

Pétition of PEERLESS EERTILIZBR CO. 

(District Court, D. Maryland. January 13, 1915.) 

1. Sales (§ 3*) — Nature or Transaction — Agenct ok Sale. 

A contract between a fertilizer company and a dealer provided that it 
would fumish him fertllizers at specifled priées, to be sold at such ad- 
vanced priées as lie mlght elect, such advance to constitute hls entire com- 
mission and profit, that by August Ist and October Ist of each year he 
would maUe full settlement in cash or notes of purchasers, Indorsed by 
him, and guarantee the payment of ail notes and accounts, that he would 
hold ail fertllizers as the company's property, and store and insure same 
at his expense for its account, and that, when sold, the entire proceeds 
of sales, including cash, notes, open accounts, and collections, were to be 
tumed over to it until his obligation to it had been settled in full. Held 
that, when the agreement was fuUy performed by a complète settlement 
for the fertllizers recelved by the dealer, the resuit would be precisely 
the same as If there had been a sale, but until that time the relation was 
that of bailor and bailee, or principal and agent, and the Company had 
ail the right to the fertilizer that it would hâve had if the dealer had been 
its sales agent and nothlng more. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 6-19; Dec. Dig. 
§ 3.*] 

2. Sales (§ 48*) — Nature of Transaction — Agenct ob Sale. 

Such contract was contrary to no statute or rule of public poliey, though 
the Company might be estopped to assert its title to the préjudice of third 
persons dealing with the agent under the belief that he was the owner of 
the fertilizer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 101-107 ; Dec. Dig. 
i 48.»] 

3. Sales (§ 89*) — Nature of Transaction — Modification by Subséquent 

Agreement. 

While the parties could end the relation ereated prior to a settlement 
by the dealer by a mutual agreement, an' intention to change the relation 
should not be lightly inferred from casual words, or even acts, in view 
of the fa et that it is difiicult for laymen to keep clearly In mind the dif- 
férences between sales and deliveries to del credere agents for sale; but 
when, by a long and consistent course of dealing, they either put one of 
two or more possible constructions upon the contract, or upon a sufficient 
légal considération mutually agreed to alter it, such construction or agree- 
ment was binding. 

lEd. Note.— For other cases, see Sales, Cent. Dig. |§ 251, 252, 259 ; Dec. 
Dig. § 89.*] 

1. Bankeuptcy (§ 139*) — Liens — Nature of Transaction — Modification by 
Subséquent Agreement. 

Where, prior to August 1, 1013, the company requested settlement at 
that time for fertilizer "purchased" the préviens spring, but accepted the 
dealer's note for four months, allowlng a discount as if it were a cash 
settlement, several times renewed the note, and accepted part cash and a 
new note for the balance due on such note and the open account due 
August 1, 1914, and at no time inquired as to his collections from his cus- 
tomers, or showed any interest in the state of accounts between him and 
his customers until after he became bankrupt, but apparently treated the 
a(?justment by means of the notes and part payments as final settle- 
ments, it lost its rlghts to his customers' accounts, and was merely a gên- 
erai créditer of the bankrupt estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 193, 198, 199, 
210-219 ; Dec. Dig. § 139.*] 

*For other cases see same tocic &. § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of Samuel J. Handy, bankrupt. On 
pétition of the Peerless Fertilizer Company to require the trustée to 
turn over to it open accounts due the bankrupt. Pétition denied; and 
petitioner adjudged a gênerai créditer of the estate. 

James U. Dennis, of Baltimore, Md., for trustée. 

L. Wethered Barroll, of Baltimore, Md., for Peerless Fertilizer Co. 

ROSE, District Judge. [ 1 ] The Peerless Fertilizer Company makes 
and sells fertilizers. It will be called the company. Samuel J. Handy 
kept a country store at Shelltown, in Somerset county. He engaged 
in other activities. He bought from the farmers in his neighborhood, 
as well as sold to them. On the 7th of October, 1914, he was on his 
own pétition adjudicated a bankrupt. He will be referred to as such. 
The Company asks that his trustée turn over to it open accounts to the 
amount of about $1,000 due the bankrupt by various persons to whom 
he sold fertilizers obtained from it. Prior to 1912 it and its predeces- 
sors had built up in Somerset county a considérable demand for its 
goods. The bankrupt wanted to handle them, and so told its salesman. 
In January, 1912, it made a contract with him. The terms were for 
the most part printed. It was in a form drafted by the counsel for^a 
number of fertilizer manufacturers and used by many of them. A 
similar agreement was made between the bankrupt and the company 
early in 1913, and again in 1914. By each of thèse contracts it agreed 
to furnish him for sale at certain named prices fertilizers to be sold by 
him at such advanced prices as he might elect. It was stated that such 
advance was to constitute his entire commission and profit. On or be- 
fore a date named, which in 1913 and in 1914 was August Ist, he was 
to make full settlement in cash or notes of the purchasers indorsed by 
him, which notes were to mature not la ter than November Ist. He 
was to receive a discount of $5 a ton for ail cash settlements made on 
or before August Ist for spring, and on or before October Ist for fall, 
goods. He guarjmteed the payment of ail notes and accounts at maturity. 
He undertook to hold ail the fertilizers as the company's property. He 
was to store and insure them at his expense for its account. When 
sold, the entire proceeds of the sale, including cash, notes, open ac- 
counts, and collections thereon were to be kept separate, and turned 
over to it, until his obligation to it had been settled in full. After it 
had shipped the fertilizers, it was to be at no expense whatever. In 
1912, and again in 1913, he agreed to take not less than 20 tons a year, 
and in 1914 not less than 30. It reserved the right to cancel the con- 
tract at any time, should his financial standing or manner of doing 
business be found unsatisfactory. 

By such agreement the parties intend that when it is f ully performed 
the resuit will be precisely the same as if the goods had been sold by 
the one to the other, but until that time the original owner of them shall 
hâve ail the security he would hâve, had the other party been his sales 
agent and nothing more. 

[2] No policy of the law forbids such a contract. In the absence of 
statute to the contrary, it is binding. Ludvigh v. American Woolen 
Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345 ; In re Smith & 
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Nixon Piano Ce, 149 Fed. 111, 79 C. G. A. 53; John Deere Plow Co. 
V. McDavid, 137 Fed. 802, 70 C. C. A. 422; In re Columbus Buggy 
Co., 143 Fed. 859, 74 C. C. A. 611 ; Walter A. Wood Co. v. Eubanks, 
169 Fed. 929, 95 C. C. A. 273; Walter A. Wood Mowing & Reaping 
Machine Co. v. Vanstory, 171 Fed. 375, 96 C. C. A. 331. 

It is true that the principal may sometimes be estopped to assert his 
title to the préjudice of some third person who has dealt with the agent 
tinder the belief that he was the owner. It is not necessary hère to con- 
sider what rights those who owe the accounts in controversy may hâve 
to offset any sums due by the bankrupt to them. 

[3] The agreements between the company and the bankrupt did not 
make or évidence conditional sales, nor did they create secret liens in 
favor of the company upon property which had once been his. They 
established, and they were intended to establish, between them the re- 
lation of bailor and bailee, of principal and agent. That relation, how- 
■ever, necessarily came to an end whenever complète settlement was 
made by the bankrupt for the fertilizers received by him f rom the com- 
pany. It could hâve been ended at any earlier period by the mutual 
agreement of the parties. Such an agreement could hâve been evi- 
denced by words or by deeds. It must be borne in mind, however, that 
it is difificult for laymen to keep clearly in mind at ail times some of the 
différences between sales and deliveries for sale to del credere agents. 
An intention to change the relation which has been carefully created 
should not be lightly inferred from casual words or even acts. In re 
Smith & Nixon Piano Co., supra. 

Where, however, by long and consistent course of dealing they show, 
either that they hâve put one of two or more possible constructions 
upon their original contract, or hâve, upon sufficient légal considéra- 
tion, mutually agreed to alter it, they hâve the right to do so, and what 
they hâve done is binding upon them. 

[4] The trustée in this case contends that the contracts call for a 
final settlement on August Ist in each year, either in cash or in notes of 
the purchasers indorsed by the bankrupt. He says thafsuch settlement 
was made. It is true that it was not made in cash, but it was in notes 
of the bankrupt, which the trustée asserts were accepted by the com- 
pany as cash, Were they? AU the dealings between the parties ap- 
pear to hâve been conducted by correspondence. The bankrupt pro- 
duces the company's letters to him. It says that his to it hâve been mis- 
laid. On July 28, 1913, it wrote him that it had about $11,000 to pay 
on August Ist; that it had gone over its books to see which of its 
friends it could call upon to help it out, and had come across his ac- 
count "for fertilizer purchased this past spring." It told him that, if 
he could conveniently let it hâve a check on or before August Ist, it 
would be highly appreciated. He did not give it his check, but did 
give it his four-months note payable December Ist. In arriving at 
the amount of this note he was allowed the discount of $5 a ton as if 
it were a cash settlement. It turned out that some part of the account 
was for fall goods, for which he was not required to settle until Octo- 
ber Ist. The note he gave, therefore, included four months' interest 
on the priée of such of the goods as should hâve been paid for August 
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Ist, and two months' interest on those the bill for which was not due 
until October Ist. Not one word was said by either of the parties as 
to his turning over accounts or customers' notes. No question was 
asked, then or at any other time prior to the bankruptcy, as to whether 
he had such accounts or notes. His note was for $l,10i6.07. When it 
fell due in December he asked the company to renew it. It told him 
that, if he would reduce it to $1,000, it would. There was hère no sug- 
gestion that he should turn over what he had received from his cus- 
tomers. The amount by which he was asked to reduce it was precisely 
the sum which would leave the note an even $1,000. It was again re- 
newed in the succeeding April, and again nothing was said about his 
accounting for what he had received from purchasers of the fertilizer. 

This note matured in August, 1914, at the time at which he should 
hâve made settlement for the spring goods of that year. At that time 
it pressed him for the total amount of the 1914 purchases, although 
the price of such of them as were fall goods was not payable until 
October Ist. His 1914 purchases amounted to $814.60, so that, with 
his $1,000 note, representing the balance due by him for his 1913 pur- 
chases, the total indebtedness was $1,814.60. It was willing to give 
him until October Ist on $1,500' of it. Interest on $1,500 for two 
months would be $15, mailing his total indebtedness as of October 
Ist $1,829.60. It offered to take from him $329.60 cash and his note 
at two months for the remaining $1,500, and it said, if he wished, he 
CQuld hâve the time for the payment of that note extended 30 days. 
He accepted the proposition, paid the $329.60, and gave his note for 
the $1,500. The company never as much as asked him what collections 
he had made from any of the persons to whom he had sold fertilizers. 
It and he evidently treated the adjustment with him on the Ist of Au- 
gust of each year as a final settlement. It showed no interest in the 
State of accounts between him and his customers. It took his notes as 
the équivalent of cash, allowing him the discount he would hâve been 
entitled to for a cash payment. Ail the transactions between them up to 
the Ist of August of each year were merged in the notes it then took 
from him. The course of dealing was such as to fully justify him 
in treating his customers' accounts as his, and as to at least $500 he 
did so. 

The company is a gênerai creditor of the estate, and is not entitled 
to the outstanding accounts due the bankrupt for fertilizers obtained by 
him from it and sold to his customers. 



CLARK MONTANA EEALTY CO. v. FERGUSON et al. 

(District Court, D. Montana. December 31, 1914.) 

No. 18. 

1. Mines and Mineralb (§ 9*) — Placers — Patejjt — Incltjded Lodes. 

Where proof, on application for a placer patent, shows known existlng 
Iodes withln the placer claim, they are excluded from the placer patent, 
apd the patentée enters and pays for only the net area of his placer claim, 
which -alone is conveyed, but, if the proof is that lodes are not known to 

•For other cases see aame topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exlst wlthln the placer elalm, the applicant entera and pays for the en- 
tlre area, and patent Issues to Mm, conveylng the whole, the Land De- 
partment Insertlng In the patent an exception that, should any Iode be 
known or claimed to exist when patent is applied for, it is excepted or ex- 
cluded, though not deflned, from the grant, and slnce Iodes known to 
exlst are excepted from the placer grant, title continues In the name ot 
the United States, and they are open to location as Iodes in public land 
by any one at any time. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 9-13 ; 
Dec. Dig. § 9.*] 

2. Mines and Mineeals (§ 38*) — Placer Claim — Inclxjded Lode Location — 

BUBDEN OF PBOOF. 

The burden is on clalmant of a lode within a patented placer claim to 
prove that the lode was known to exlst when the placer patent was ap- 
plied for, by clear and convlncing évidence, which inspires confidence to 
produce conviction. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 8TV2- 
113; Dec. Dig. § 38.*] 

3. Mines and Minerals (§ 38*) — Placer Patent — Lode Location — Pboof. 

To establlsh that a lode was known to exlst within the boundarles ol 
a placer claim when the placer patent was applied for, it must be shown 
that at that time the lode was clearly ascertalned and deflned, and of 
such known existence and content that. In view ol ail clrcumstances and 
conditions afCecting its worth, such as the Importance locally attached to 
Uke Iodes under similar conditions, ease or difflculty of development, 
faclllties for ore treatment, cost of mining and reducing ores, reasonable 
probablllties of development, etc., so that it would hâve justlfled de- 
velopment and exploitation, and because of which it, and the area at- 
taçhlng to or exeluded wlth It, were more valuable than for placer min- 
ing. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 87%:- 
113; Dec. Dig. § 38.*] 

4. Mines and Minerals (§ 43*) — Placer Patent — Inoluded Lode — "Known 

TO Exist." 

Float, outcrop, Iodes, and abandoned locations, separately or combined, 
within the limits of a patented placer claim, are not sufiBcient to constl- 
tute a lode "known to exist," wlthln the exception of the placer patent. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 125- 
129; Dec. Dig. § 43.*] 

6. Mines and Minerals (§ 43*) — Placer Patent — Inoluded Lode. 

Whether a lode within the llmlts of a patented placer claim was known 
to exist, so as to except it from the placer patent, must be determined by 
the conditions as they were when the placer patent was applied for, and 
hence subséquent development and results, however marvelous, are Im- 
material. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 125- 
129; Dec. Dig. § 43.*] 

6. Mines and Minerals (§ 38*) — Placer Patent — Inclttdejj Lode. 

On an Issue as to whether a lode within the limits of a prier placer 
patent was known to exist, and therefore exeluded, évidence of annual 
labor performed by défendants on the lode claim and their good faith is 
immaterlal, slnce if the lode was not known to exist when the placer pat- 
ent was applied for, défendants' good faith cannot aid them, and if known 
to exlst, their bad faith would not deprlve them of thelr right to the 
claim under the exception in the placer patent. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. |S 87%- 
113; Dec. Dig. §38.*] 

*For other cases see saine tapie & S nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Mines and Mineeals (§ 38*) — Placée Claims — Inclxjded Lode— Exist- 
ence — Knowledge — Evidence. 

Evidence held insufficlent to warrant a flnding that a lode was known 
to exist withtn the llmlts of a patented placer claim at the time of the ap- 
plication for the placer patent. 

[Ed. Note. — For otlier cases, see Mines and Minerais, Cent. Dig. §§ 87%- 
113 ; Dec. Dlg. § 38.*] 

In Equity. Suit by the Clark Montana Realty Company against W. 
H. Ferguson and others. Decree for complainant. 

Geo. F. Shelton, Fred J. Furman, and A. J. Verheyen, ail of Butte, 
Mont., for plaintifif. 

Gunn, Rasch & Hdl, of Helena, Mont., and W. I. Lippincott, of 
Butte, Mont., for défendants. 

BOURQUIl^f, District Judge. This is a quartz placer controversy. 
Plaintiiï's placer patent was applied for by its predecessors in inter- 
est on July 18, 1879, and upon part of the land conveyed by it défend- 
ants' Zêta lode claim was located on January 1, 1901. Défendants 
hâve failed to establish that this lode was "known to exist" when the 
placer patent was applied foi", and so plaintiff is awarded decree quiet- 
ing its title. 

Amongst several witnesses presented by défendants, only two, Bax- 
ter and Yountz, prior to or on July 18, 1879, had any acquaintance 
with visible conditions upon the premises involved. Their acquaint- 
ance was casual, limited, slight; their recollection somewhat gênerai, 
vague, and uncertain. In substance Baxter testified that in the spring 
of 1878, passing, he saw in the vicinity of some visible outcrop some 
men prospecting in a small hole 3 feet deep, wherein he saw what 
"looked like pretty good quartz." This was 100 feet, or 40 or 50 feet, 
east of a road now a city street, and he believes somewhat doubtfully 
that a certain old hole or shaft about 100 feet east of said street and 
upon the Zêta lode, and the nearest to said street of several holes or 
shafts thereon, occupies or is about the site of said prospect hole. 

Yountz testified that in the spring of 1879 one Turner claimed the 
premises, that he casually visited the same, and there saw "quartz and 
ore," very little outcrop, and a hole 5 or 6 feet deep near 100 feet east 
of the said road, and that is now the shaft referred to by Baxter. In 
answer to a question whether he saw "évidence of a vein" in said hole 
he said, "Yes," saw "quartz and iron," and that it was "pay ore,'' 
wherein he could see gold and silver with the unaided eye. 

The premises involved were and are in the vicinity of Butte, Mont. 
They are upon and near the foot of a gentle slope that, from the hills 
in which are the great mines of Butte, descends a mile and a half to 
Silver Bow creek. They were a valuable placer mine; one of de- 
fendants testifying that he profitably worked them for placer gold. 
Of evidentiary circumstances and conditions in 1879 little appears, 
save that in the locality of the premises involved subterranean water 
was within 8 to 10 feet of the surface. Butte was without railroads 
and, until late in 1881, silver was worth around $1 per ounce, and ore 
milling and smelting facilities were limited, the charges for treatment 

•For other cases se« same topic & i numbeb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
218 F.— 61 
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being $30 to $60 per ton. How far the Butte district had progressed 
beyond its condition in 1873, described in Barnard v. Nolan (D. C.) 
215 Fed. 997, is not disclosed, and neither party has asked the court 
to judicially notice facts of common or historical knowledge in rela- 
tion thereto. 

It is évident, however, ail was yet relatively primitive, one witness 
for défendants testifying that the people of Butte did not then know 
the possibilities of the district, that they even considered Anaconda 
Hill (the richest on earth) worthless, and any one there working crazy, 
and that the concensus of opinion was that if the Alice mine (then the 
noted Iode mine of the district and located upon the hills more than two 
miles f rom thèse premises) "went down" 500 f eet, the "camp was good" 
for at least a short time. There is évidence that after the date of the 
application for the placer patent development disclosed that the Zêta 
Iode is from 8 to 26 feet wide, and continuous for about 900 feet hère 
involved ; that numerous holes or shafts were sunk along it at a cost 
of more than $5,000 ; that in the surface workings the Iode is of broken, 
disintegrated, and mixed matter, quartz, altered granité, talc, iron 
oxides, etc. ; that what Turner did is unknown ; that "in the early 
80's" some one near the west end and about where Baxter saw men 
prospecting in 1878 sunk a shaft 60 feet deep and drifted therefrom, 
wherein Baxter saw a "vein in place," and they had some "pretty good 
ore" ; that later Baxter was interested in a Iode location made upon 
the premises in 1-889, performed some annual labor upon it, and in 
1894 from lessees received about $70 or one-third of 25 per cent, roy- 
alties ; that défendants hâve continuously performed annual labor up- 
on the Zêta Iode ; that therein in 1914 they extracted 4 tons of ore car- 
rying 23 ounces of silver and $9.40 of gold per ton; that this was 
from the east end, and a winze wherein was one f oot of ore ; that the 
water was "too strong," and they quit work; that présent samples 
from the Zêta discovery shaft, about 250 feet east of the said street, 
assayed from eight-tenths of an ounce of silver and 60 cents of gold 
per ton to 10.6 ounces of silver and 10 cents of gold per ton ; that a 
great many Iode claims , were located in the vicinity of the premises, 
some prior to 1879, and since said date from some of them valuable 
ores hâve been mined, and perhaps profitably; that, since the placer 
patent issued, patents hâve also issued for 12 Iode claims upon the 
premises by the placer patent conveyed ; that in 1878 one of the placer 
patentées and others located a Iode claim, which in 1879 was relocated 
by Turner, and that said locations were on the now Zêta Iode; that 
the said placer patentée, and bef ore whom the Iode location in which he 
had a part was verified, had no knowledge thereof , save that it was one 
of scores wherein prospectors included him in considération that he 
paid recording and other fées ; that the Zêta Iode présents the same 
appearance (now) as ail other Iodes in the vicinity ; that no Iodes are 
now being worked in the vicinity ; and that présent smelter charges for 
ore treatment are $6 to $8 per ton. 

A number of witnesses for plaintiff in rebuttal testified to some ac- 
quaintance with the locality involved before and after July 18, 1879; 
that they prospected it thoroughly, assayed samples, and f ound no Iodes 
warranting location; that the quartz found had no value, and that, 
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vvhile they cannot assert they so prospected the now Zêta Iode, they 
are of opinion they did so far as it was exposed or indicated and as a 
part of the locality. Baxter, Yountz, and other witnesses visited the 
premises immediately before this trial. By way of conclusions from 
observation, Baxter testified that in 1878 he would hâve assayed what 
he saw in the small prospect hole before expending much upon it, and 
upon being asked if the appearance would hâve induced him to spend 
money to détermine the character and value of the ore, he answered, 
"Yes." Yountz, in response to the question whether in 1879 the ap- 
pearance of what he saw would hâve justified him to expend time 
and money to develop it, answered, "Yes." Barker and Corry, min- 
ing engineers presented by défendants, testified the Zêta Iode would 
now justify an ordinarily prudent man in the expenditure of money in 
its development, and that he could reasonably expect to disclose a val- 
uable mine. 

[ 1 ] Before commenting upon this évidence it may be observed that, 
when a placer patent is applied for, the Land Department requires évi- 
dence in relation to the character of the land. Affidavits are present- 
ed by the applicant. If the proof is that Iodes are known to exist with- 
in the placer claim, the applicant is required to survey them, and if not 
claimed and as known Iodes included in his application he is required to 
exclude them, whereupon he enters and pays for only the net area of 
his placer claim, and patent issues to him, conveying said net area 
alone. If the proof is that Iodes are not known to exist within the 
placer claim, the applicant enters and pays for the entire area of his 
placer claim, and patent issues to him, conveying the whole thereof ; 
but the Land Department^ inserts in the nature of an exception thait, 
should any Iode be known or claimed to exist when the patent was ap- 
plied for, it is expressly excepted or excluded (though not defined) 
from the grant. There is no warrant in law for this insertion, and it 
is broader than the law implies, if the statute implies any exception. 
Perhaps the reason it is held that the law does imply an exception of 
known Iodes, contrary to the holding in the matter of patents by vir- 
tue of analogous laws and inappropriate to Iodes and minerai lands, 
is that this Land Department practice confronted in the first case in- 
volving the question, if not given undue weight, at least suggested the 
exception — more suggested it than did settled principles of construc- 
tion. Since Iodes known to exist are excepted from a placer grant, 
title to them continues in the United States, and they are open to lo- 
cation as Iodes in public land and by any one at any time. 

[2] If located, in any controversy involving the respective rights of 
the Iode claimant and the placer patentée, the burden is upon the Iode 
claimant to prove the Iode was known to exist when the placer patent 
was applied for. And the proof in effect impeaching the patent pro- 
ceedings, if not the patent, for fraud, seeking to withdraw or except 
from a solemn grant over the seal of the United States premises prima 
facie conveyed by it, must be clear and convincing, in quality and 
quantity that inspires confidence and produces conviction. 

[3] To so establish that a Iode was known to exist when the placer 
patent was applied for, it must appear that at that time the Iode was 
clearly ascertained and defined, and of such known extent and con- 
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tent that, in view of ail circumstances and conditions affecting its 
worth, such as the importance locally attached to like Iodes under sim- 
ilar conditions, ease or difficulty of development, facilities for ore treat- 
ment, cost of mining and reducing ores, reasonable probabilities of de- 
velopment, and the like, it then would hâve justified location, develop- 
ment, and exploitation, and because of which it and the area attaching 
to or excluded with it then were valuable, and more valuable than 
for placer mining purposes. 

[4, 5] Float, outcrop, Iodes, and abandoned Iode locations, separate- 
ly or combined, are not sufficient to constitute a Iode "known to exist," 
within the exception of a placer patent. In addition must be the 
known quality above defined. And the reason is Iodes exist through- 
out the mining country. Not one in hundreds justifies development 
and proves of value. No reason exists to except the valueless from 
placer patents or grants, and such patents issued or grants made 
without excluding them prima facie Iodes of value did not exist. The 
issue is determined now by conditions as they were when the placer 
patent was applied for, even as though tried and determined then. 
Subséquent development and results, however marvelous, are ifnmate- 
rial. For if they are received in évidence and given evidentiary val- 
ue, judgment is not based upon conditions as they were when the plac- 
er patent was applied for, but upon subséquent events, not consé- 
quences — the most fallible and dangerous of ail criteria. The sancti- 
ty of a solemn grant of lands by the United States and the definiteness 
and certainty that should attach thereto and the stability of titles evi- 
denced thereby, can only thus' be preserved. See Iron Silver Case, 143 
U. S. 405, 12 Sup. Ct. 543, 36 L. Ed. 201 ; Migeon v. Railway Co., 77 
Fed. 256, 23 C. C. A. 156; Thomas v. Mining Co.. 211 Fed. 106, 128 
C. C. A. 33 ; Mason y. Mining Co., 214 Fed. 34, 130 C. C. A. 426.^ 

To revert to the évidence herein, ail of subséquent development, dis- 
closures, results, and conditions not conséquent, is inadmissible and 
not considered. It will not do to contend that what is upon the prem- 
ises now is some évidence of what was upon them then, for that is not 
the issue; it being what was known to be upon the premises then. 
There are circumstances, not hère involved, in view of which such 
évidence would be compétent for limited purposes. For instance, if a 
known* Iode was made to appear, to détermine its course and distances, 
or if the placer patentée asserted no Iode existed even at the time of 
trial, to rebut the assertion, or the like. Subséquent events condition- 
ally admitted in a trial to the court are harmless, but in a trial to a jury 
would tend to obscure the real issue, to deceive, to injustice. 

[6] Likewise évidence of annual labor performed by défendants. 
Défendants' attitude is not involved. If the Zêta Iode was not known 
to exist when the placer patent was applied for, défendants' good 
faith aids them none; if it was known to exist then, their bad faith 
would not deprive them of the decree. The certified copies of record- 
ed notices of location af oresaid by one of the placer patentées and by 

1 If Noyés v. Cllfford, 37 Mont. 138, 94 Pac. 842, is for a rule more libéral 
to the Iode elalmant. It Is at variance with the construction of the placer 
mining law declared by the Suprême Court of the United States, and so lacks 
authorlty. 
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Turner are inadmissible, in that by the law of the state when made 
they were void for defective vérification, and so not évidence of any- 
thing. And it is not at ail clear they were upon the Iode involved. In 
view of the monuments in them referred to, the most that can be said 
is that they may hâve been. That subséquent to issuance of the placer 
patent 12 Iode claim patents hâve issued for parts of the patented plac- 
er is immaterial, in that the Iode patents are not évidence the Iodes so 
patented, to say nothing of the Zêta Iode, were known to exist on July 
18, 1879. Iron Silver Co. v. Campbell, 135 U. S. 286, 10 Sup. Ct. 
765, 34 Iv. Ed. 155.= 

[7] The fact may be a striking illustration, however, of the situa- 
tion induced by the prevailing construction of the placer mining law. 
The testimony of Baxter and Yountz is practically ail that is compétent 
and tending to sustain défendants' contention of a known Iode. Test- 
ed by the rules hereinbefore set out, their testimony is whoUy insuffi- 
cient for défendants' purpose. The small prospect hole they casually 
saw once each prior to July 18, 1879, was the only exposure then of 
what now proves to be the Zêta Iode. It does not appear this hole ac- 
tually demonstrated that at that point was an ascertained and de- 
fined Iode, clearly or at ail. If the hole was in the disintegrated mate- 
rial at the surface or apex of the Zêta Iode, neither Baxter nor Yountz 
observed the walls of the Iode; neither of them testify it was a Iode. 
There is no évidence of value at that point, then or now. Yountz's 
conclusion it was "pay ore" is unwarranted by any information he then 
had, or that appears now. It is a mère guess. If he saw gold and sil- 
ver therein with the unaided eye (which may or may not indicate value), 
it would seem some one could see it now. So, likewise, his conclusion 
that what he there saw in 1879 would bave justified development then. 

Doubtless in the light of ail the succeeding years he honestly so be- 
lieves. Knowledge after the event is always easy, and to the untrain- 
ed mind, infîuenced by time and re.sults, and perhaps by regrets for 
lack of foresight in earlier years and for opportunities not grasped, it 
is difficult to consider only what was known then, to now judge as it 
would bave judged then. It inclines to judge by the event. . 

To give the testimony of Baxter and Yountz ail the value to which 
it is entitled, the most that can be said is that prior to July 18, 1879, 
they saw upon the premises involved what indicated a possible Iode 
of possible minerai of value possibly sufficient to justify further ex- 
ploration — so far short of a Iode "known to exist" that, as they de- 
scribe it, it is doubtful if it would support a location. See Chrisman 
v. Miller, 197 U. S. 320, 25 Sup. Ct. 468, 49 L. Ed. 770. 

The défendants bave failed to prove that on July 18, 1879, the Zêta 
Iode was "known to exist." The court finds it was not known to ex- 
ist, plaintiff's placer patent conveys title to the premises involved, and 
plaintiff is entitled to recover. 

Decree accordingly. 

2 Note that this case is difficult to reconcile with the theory that a placer 
patent does not convey known Iodes by defeasible title but excepts them al- 
together, in that it dénies that the Land Department can thereafter issue 
patents to such Iodes to the préjudice of the placer patentée, "who has a prior 
patent for the land." 
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KELLY V. DOLAN et al. 

(District Court, E. D, Pennsylvanla. January 7, 1914.) 

No. 1237. 

1. OOBPOBATIONS (§ 319*)— INJUBIES— EiGHT TO SUE. 

Where a corporation is stripped of Its asseta by act of its dlrectors, the 
right of action Is not only primarlly, but until It has passed to others, is 
alvvays, In the corporation, and the recovery is for its beneflt; it being 
necessarlly a party. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. S§ 1415, 141ft- 
1425; Dec. Dig. § 319.*] 

2. CoEPoBATioNs (§§ 499, 506*) — Injuries — Eight or Action. 

Where a corporation is injured by the acts of its dlrectors, it In gên- 
erai may sue or wlthhold the right to sue, and the action, when brought, 
must be brought by it and in its name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1910, 1911, 
1913-1919, 1958-1970, 2030; Dec. Dig. §§ 499, 506.*] 

3. OoKPoBATioNs (§ 206*) — iNJimiES — Stockholdeb's Action. 

Where a corporation is injured by belng deprived of its assets by dl- 
rectors, and on demand of a stockholder fraudulently refuses to sue, the 
stockholder may maintain a biU for its benefit 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 791-796; 
Dec. Dig. § 206.*] 

4. COEPOBATIONS (§ 560*) — RECEIVEBS — ElQHT TO SUE. 

Where a chaneery receiver is appointed to admlnlster the affairs of a 
corporation, the corporation continues to own Its assets, and such re- 
ceiver cannot bring a suit In a forelgn jurisdlction for the beneflt of the 
corporation; but a statutory receiver acquires the légal title to the cor- 
poration's property, and for this reason may sue in a forelgn jurisdlc- 
tion for the beneflt of the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262 ; Dec. Dig. § 560.*] 

6. CoEPOBATioNs (§ 560*) — Receivees — Suit in Fokeiqn Jtjbisdiction. 

Where a statutory receiver has been appointed for a corporation, nel- 
ther the corporation nor a stockholder can maintain an action for alleged 
loss of the corporation's assets without the sanction of the court appoint- 
ing the receiver, but with such sanction a suit for the corporation's beneflt 
may be brought in a forelgn jurisdlction in which défendants can be 
served. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262 ; Dec. Dig. § 560.*] 

6. Coepoeations (§ 202*) — Insolvenct— Receivees — Stockholdiss — Right 

TO Sue. 

Where a statutory receiver has been appointed for a corporation, a 
stockholder, wlth the consent of the court appolnting the receiver, may 
sue in equity, for the beneflt of the corporation and its receiver, to redress, 
in a forelgn jurisdlction, an injury to the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 777-780, 
822; Dec. Dig. § 202.*] 

7. CoBPoBATioNS (§ 211*) — Stockholdeb's Bill — Allégations — Couet Rulbs. 

Bquity Rule 27 (198 Fed. sxv, 115 C. C. A. xxv), provldlng that a stock- 
holder's blll must be verlfled by oath and allège that plaintlff was a 
shareholder at the time of the transaction of v^ffaieh it complalns, or that 
hls share has devolved on hlm slnce by opération of law, and that the 
suit is not a collusive one to confer on a court of the United States juris- 
dlction of a case of whlch it vt^ould not otherwlse hâve cognlzance, and 
must set forth the efforts of plaintlff to secure action through the cor- 

*For other ca.ses see aama toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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poratlon's directors and trustées, etc., was Intended onlj to exclude cases 
brought by a stockholder coUuslvely In order to givt an apparent jurls- 
dlction to a court which would net bave it If tbi suit were by the cor- 
poration. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 814r-818, 
820, 821, 823, 824 ; Dec. Dig. § 211.*] 

8. Bquitt (§ 118*)— Pabties. 

Parties in equity proceedings are not to be regarded as parties plain- 
tltf and défendant are regarded at law, unless there is some requirement 
of a statute or of the equity rules to constitute them parties in that sensé, 
parties in equity having no fixed status as plalntiff or défendant, but may 
be realigned for jurisdictional purposes accordiag to interest 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 258, 554, 590; 
Dec. Dig. § 118.*] 

9. CouETS (§ 317*) — Jtjeisdiction — Diverse Citizenship. 

Where a stockholder of a corporation for which a statutory recelver 
had been appointed brought suit in a fédéral court In a foreign jurisdlc- 
tion against persons alleged to hâve wrongfuUy dissipated the corpora- 
tlon's assets and erroneously made the receiver, who was of the same 
citizenship as complalnant, a défendant, the court, in order to establish 
the requislte diverslty of citizenship, could pfoperly reallgn the parties, 
making the receiver a complalnant, slnce the stockholder could only re- 
cover for the receiver's benefit, and any recovery had must necessarily be 
adminlstered by hlm, and leaving the indivldual défendants, who were of 
différent citizenship, sole défendants. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 317.*] 

In Equity. Suit by Richard B. Kelly against Thomas Dolan and 
others. On motion to dismiss bill. Denied. 

Strong & Mellen, of New York City, and Alfred J. Niles and 
James Gay Gordon, both of Philadelphia, Pa., for plaintiff. 

Ellis Ames Ballard, Morgan, Lewis & Bockius, and John G. Johnson, 
ail of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The facts, as averred in the bill of 
complaint, necessary to an understanding of the questions involved, 
are thèse : The plaintiff is a stockholder in the défendant corporation, 
which for brevity is referred to as the Central Company. Ail its prop- 
erty was leased, and through this lease and subséquent assignments of 
it passed into the control of another company or companies. The sub- 
stantive complaint is that through the acts of the individual défendants 
the Central Company was stripped of ail its possessions. With the 
truth of the averments made we, of course, hâve now no concern. 
The Central Company went into the hands of a receiver appointed by 
the Suprême Court of the state of New York. 

[1-3] The grounds of the motion to dismiss are six in number. 
For the purposes of discussion they may be grouped as raising certain 
questions. The one which goes to the root of the whole controversy 
is whether the plaintiff has a cause of action. The gênerai principles 
by which this is to be determined are well settled. The injury com- 
plained of is more than primarily, it is necessarily and essentially, an 
injury to the corporation. A stockholder' suffers damage, if at ail, 
because he shares in the injury to the corporation. The right of action 
is not only primarily, but, until it has passed to others, is always, in the 

*FoT otiier cases see same topic & S nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corporation, and the recovery is for its benefit. It is therefore neces- 
sarily a party. Moreover, generally speaking, it niay_ bring or withhold 
bringing an action to redress the injury, and the action, when brought, 
must be brought by it and in its own name. The reasons for holding 
this to be the gênerai rule are obvious. Where, however, the in jury 
to the corporation is unredressed, the damage to the stockholder, al- 
though indirect, is none the less real. Whenever the corporation, on 
demand made, refuses to act, and such refusai is fraudulent, as, for 
illustration, because its action is controUed by the défendants, the stock- 
holder may then maintain his bill. This cannot be predicated upon any 
statement of his légal rights, and is not, in a narrow sensé, a logical 
remedy. It is sustained upon the broad ground that there would other- 
wise be a failure of justice. It is, although less logical, analogous to 
the Pennsylvania practice of permitting an équitable plaintifif to bring 
an action to his use in the name of the légal plaintiff, and to override 
any objections which the latter may interpose. 

[4] Were there no receivers in the case, this plaintiff might main- 
tain his bill upon the averment of demand made upon the corporation 
and its refusai to sue, and that the refusai was fraudulent and due to 
the control exercised over the managers of the corporation by the de- 
fendants. As, however, the affairs of the corporation are in the hands of 
a receiver, certain conséquences resuit f rom this. Thèse conséquences, 
or at least some of them, differ according to the character of the receiv- 
ership. A chancery receiver is but the hand of the court, which bas 
taken over the administration of the affairs of the corporation. The 
corporation continues to be the owner of ail that belongs to it. One ef- 
fect of the interposition of the court is to take f rom the corporation the 
control of its affairs. Another conséquence is that it receives the pro- 
tection of the court against the interférence of others. Within the ju- 
risdiction of the court appointing the receiver no action can be taken by 
the corporation or against it without the sanction of the court. If any- 
thing is to be donc by the corporation, it must be donc through and by 
the receiver. Outside of the jurisdiction of the court by which the re- 
ceiver was appointed, he has no power or authority to act. There the 
right to act for itself does not, however, revert to the corporation, be- 
cause a court in another jurisdiction will not permit the corporation to 
do what it would not be permitted to do by the court having jurisdiction 
over its affairs ; nor will the court of the other jurisdiction assume to 
administer the affairs of the corporation, the administration of which 
has already been taken in hand by another court, except through a pro- 
cess ancillary to the original receivership. 

Inasmuch as the right of a stockholder to bring his action, as has 
been above shown, is predicated upon a fraud perpetrated against him 
by the managers of the corporation, and as no such finding could be 
made against the court, or against a receiver who is the représentative 
of the court, it would follow that this ground upon which the right 
of the stockholder is based would be taken away. A chancery receiver 
cannot bring an action in his own name outside of the jurisdiction of 
the court of his appointment, because he does not bave the légal title to 
the property of the corporation or the chose in action, and his représen- 
tative capacity does not extend beyond the limits of the jurisdiction hy 
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which he was appointed. The effect of a statutory receivership, how- 
ever, may by force of law be to transfer to the receiver the légal title 
to the property of the corporation including choses in action. The 
juridical conséquence of this is that such a receiver may bring suit 
outside of the jurisdiction of the authority appointing him, for the 
reason that he has the légal title and therefore may enforce it by an 
action. 

It does not appear from the bill in this case whether the receiver 
of the Central Company is a chancery or statutory receiver, except in 
so far as the inference may be drawn from the character of the pro- 
ceedings in which he was appointed under the laws of the state of New 
York and this court taking cognizance of what thèse laws are. The 
inference to be drawn in this case we understand to be that the re- 
ceiver hère is a statutory receiver, and we further understand that at 
the argument counsel on both sides proceeded upon this as the fact in 
the case and it will therefore be so considered. 

[5] This, therefore, brings us to two conclusions, and one of thèse 
involves a third or additional one. Neither the corporation nor the 
stockholder can maintain an action without the sanction of the court 
appointing the receiver. With that sanction, however, a suit may be 
brought in this jurisdiction as it might hâve been brought in New 
York, if service could hâve been had upon the défendants there. This 
brings up the question of whether this suit has the sanction of the 
court, and we are constrained to find that it has. Inasmuch as the cor- 
poration itself could not maintain the action, the question of its willing- 
ness or refusai to bring it is now of no conséquence. If the plaintiflf 
has the right to maintain his action at ail, it is not upon the principle 
of a refusai of the corporation to act, but upon the principle that the 
action has the sanction of the court having jurisdiction over the afïairs 
of the corporation. Put into a somewhat différent form, the proposi- 
tions of law involved are thèse : 

A corporation is injured by the acts of others. Where the afïairs 
of the corporation are under the care of a management to which they 
hâve been committed by the stockholders, and those managers are in 
the bona fide exercise of the powers committed to them, every principle 
of the regular and orderly administration of the law and of the logical 
development of légal procédure, and every principle of sound, légal 
policy, as well as a due regard to the rights of the défendants, forbid 
that any stockholder, or any one, other than the corporation itself, 
may institute an action to redress its wrongs. Where, however, the 
wrong donc to the corporation is foUowed by a second wrong to the 
stockholders, wrought by means of a mala fide refusai to redress the 
first wrong, there the stockholders may themselves seek redress. The 
right of the stockholder, however, is based, not upon the first wrong, 
but the second. When, again, the power to redress the first wrong 
has passed from the hands of the corporation into the hands of a 
court, the possibility even of such second wrong cannot be supposed. 
The right of the stockholders which rests upon it has thetefore lost 
its entire support. The plaintiff in this case has therefore" no right of 
action, unless it can be planted upon some other principle. A distinc- 
tion, as has already been noted, must be made between a chancery re- 
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ceiver and a statutory receiver, who has succeeded to the title to the 
subject-matter of the action. 

[6] In the case of a chancery receivership, the receiver cannot main- 
tain an action outside of the jurisdiction of the court of his appoint- 
ment, for the reason that his appointment has no extraterritorial exist- 
ence. The corporation itself will not be permitted to maintain its ac- 
tion because no other court will countenance disloyalty to the sover- 
eign to which it owes allegiance. The sound principle would seem to be 
that it is denied only the right to do the things which the court of its 
appointment has prohibited it from doing. If that court sanctions the 
exercise of the right, it would further seem that the court of another 
jurisdiction should permit it to do (if no other reason exists for refusai) 
what the court of its appointment would permit to be donc there. This 
view, although in conflict with Harper v. News Co. (C. C.) 128 Fed. 
979, would seem to be in accord with Porter v. Sabin, 149 U. S. 479, 13 
Sup. Ct. 1008, 37 L. Ed. 815. Harper v. News Co., moreover, was the 
case of a chancery receivership, and the présent case is being consid- 
ered as one of a statutory receiver, upon whom has devolved the title to 
the chose in action. Such a receiver, because he has the légal title, may 
assert his right of action anywhere, on the principle that title under the 
law of the situs is a good title everywhere. As the title is thus in the 
receiver, and in him alone, it would logically follow that no one else, 
and therefore no stockholder, could maintain the action. 

If this were an action at law, this resuit would surely follow. Inas- 
much, however, as it is a proceeding in equity, it may be that it can be 
sustained as a proceeding for the redress of an in jury to the corporation 
to which the receiver is a necessary party, because he has succeeded to 
the rights of the corporation, and to which the stockholder is also a 
party, because required to be one in order to meet the terms of the per- 
mission to sue granted by the court of the receiver's appointment, and 
in order that the stockholder may be made answerable for the costs. 
This would further appear to accord with the requirements of the real 
situation. If injury has been done to the corporation, the wrong should 
be redressed. Whether the injury has been done can only be deter- 
mined by an action. The action might be brought by the receiver. The 
court could require its receiver to bring the action. Permitting it to be 
brought for the benefit of the corporation and of the receiver by a 
stockholder would seem to be in efïect the same thing. As it is clear 
the corporation could not maintain an action, application to it would 
be futile. The other objections to a stockholder being ordinarily per- 
mitted to maintain an action do not apply, when the action can be 
brought only when it has the sanction of the court. As the question 
hère involved will remain in the case until final decree, it is not neces- 
sary for us now to go further than to décline to dismiss the bill at this 
time on this ground. 

[7] This brings us to the considération of rule 27 (198 Fed. xxv, 115 
C. C. A. xxv), the ajpplication of which is involved in the conclusion 
already reached. It may be premised that the plaintifï has in terms 
complied with the requirements of rule 27 and has brought himself 
within it. Moreover, the rule has merely a formai, not a real, applica- 
tion to the présent case. Its purpose is to exclude cases brought by a 
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stockholder collusively, in order to give an apparent jurisdiction to 
a court which would not hâve it if the suit were by the corporation. 
No such state of facts exists hère. It is sufficient to say we hâve 
reached the same conclusion with respect to this ground or reason for 
dismissing the bill. We would not feel justified in dismissing the bill 
because of rule 27. 

[8] This disposes of reasons Nos. 1, 2, and 3 as set forth in the mo- 
tion. This in tum brings us to the remaining reasons, which may be 
grouped ^d characterized as diverse citizenship. As the plaintifï has 
arrayed the parties to this controversy, he has placed citizens of the 
same state with himself along with citizens of another state as de- 
fendants. This ordinarily would prevent this court from exercising 
jurisdiction. Parties in equity proceedings, however, are not to be re- 
garded as parties plaintifï and défendant are regarded at law, unless 
there is some requirement of a statute or of the equity rules to con- 
stitute them parties in this sensé. The law may be administered through 
légal forms or through chancery processes. The former are fixed and 
rigid. The latter are mobile, and adapt themselves to every contin- 
gency and requirement of the application of équitable principles. A 
party therefore (outside of the exceptions referred to) has no fixed 
status as either plaintifï or défendant, but is whatever the require- 
ments of equity necessitate him to be. There may therefore be a re- 
alignment of parties. 

[9] As the plaintifï has no rights, légal or équitable, which he is at 
liberty to enforce in this case, except with the sanction of the court 
by which the receiver was appointed, and as whatever recovery there 
may be would be for the benefit of the corporation, and its proceeds 
would be administered and distributed by the court having the admin- 
istration of the affairs of the corporation in charge, which cou'rt would 
exercise its powers through the receiver by it appointed, and as there 
can be no decree hère against either the corporation or the receiver, 
the corporation, receiver, and the stockholder plaintifï, ail of whom are 
citizens of one state, are properly, logically, and naturally arrayed 
against the individual défendants hère, ail of whom are citizens of an- 
other state. In this view of it, and if the parties are so aligned, the 
court has jurisdiction. 

The motion to dismiss is therefore disallowed, with leave to défend- 
ants to move for time within which to answer over. 



In re ELKIN. 

(District Court, D. New Jersey. November 5, 1914.) 

1. Bankbtjptct (§ 395*) — Exemptions — Détermination — Bankeuptct Cottet 

jubisdiction. 

It is the duty of a bankruptcy court to détermine claims of a bankrupt 
to exemption, and to sever the exempt property from the bankrupt's es- 
tate, but not to grant exemptions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. § 395.*] 

•For otber cases see same topic b % nvmbeb In Dec, & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2. Bankeuptct (§ 399*) — Exemptions. 

A bankrupt's exemptions are ereated by the state law, and the exempt 
property constitutes no part of the estate in bankruptcy, the trustée net 
being vested, except sub modo, with the title to such property ; and hence 
It does not lie in hls power to deprive the bankrupt of the right to his ex- 
emptions on the ground that he bas wlthheld assets from the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 657, 669; 
Dec. Dlg. § 399.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Sig- 
niund Elkin, On pétition of the trustée to review a referee's order 
allowing the bankrupt's daim of exemptions. Affirmed. 

Solomon S. Lefï, of New York City, for petitioning creditors. 

H. H. Wittstein, of Trenton, N. J., for bankrupt. 

Lesser Bros., of New York City, for creditors opposing discharge. 

HUNT, Circuit Judge. After a most attentive examination of the 
testimony in this case and of the law, my conclusions, briefly stated, 
are that, while there is a great deal of evidence_ tending to show a 
willf ul course of f raudulent conduct on the part of the bankrupt, partic- 
ularly in the matter of the payment of $1,000 to his sister and $500 
to his nephew, and while the évidence is quite strong concerning omis- 
sions to keep proper accounts of sales during the sale had just prior to 
the filing of the pétition in bankruptcy, yet I seriously doubt whether 
the strength of the évidence tending to show such fraud and dishonesty 
is sufiScient to justify the court in overruHng the findings of the référée 
to the effect that it was not clearly proven that the bankrupt had fail- 
ed to turn over to the trustée or to account for any moneys in his pos- 
session, or that the bankrupt had failed to turn over moneys received 
from the sale of merchandise in his store within 10 days prior to the 
filing of the pétition in bankruptcy. 

[1, 2] It is to be borne in mind that this is not an action brought 
directly trying the validity of the transactions between the bankrupt 
and his sister and his nephew, but is one presenting the question wheth- 
er or not the bankrupt can avail himself of the statutory right to ex- 
emptions as provided by the laws of the state of New Jersey. While 
the duty of a court of bankruptcy is to détermine claims of a bankrupt 
to an exemption, the jurisdiction appears to be, not to grant any ex- 
emptions, but merely to define that upon which the law opérâtes. The 
power of the bankruptcy court is to sever the property found to be an 
exemption from the estate of the bankrupt, the title remaining in the 
bankrupt. Such seems to hâve been the opinion entertained by Justice 
Bradley in the case of In re Bass, 2 Fed. Cas. 1004. That learned 
judge took the view that the exempted property constitutes no part of 
the estate in bankruptcy, that the exemption is ereated by the state 
law, and that the function of the bankruptcy court is merely to déter- 
mine, if there be a dispute, what the law acts upon. There are cases 
which hold to the contrary. In re Alex (D. C.) 141 Fed. 483. As help- 
ful in ascertaining the divergent opinions, see Remington on Bank- 
ruptcy, § 1098; Collier on Bankruptcy (9th Ed.) pp. 186, 198-203. 
But the principle being that under the statute the trustée is not 

•For other cases see same toplo & § ncmeeb ;n Dec. & Am. Dlgs. 1907 to date, & Rep'r Index»» 
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vested, except sub modo, with the title to property which is exempt, it 
does net lie within his power to deprive the bankrupt of the right to an 
exemption upon the ground that he has withheld assets from the trus- 
tée. In re Park (D. C.) 102 Fed. 602. The question presented in this 
case might very appropriately be reviewed by the Court of Appeals, 
and I hope that it may be. 
The referee's findings are affirmed. 



UNITED STATES v. JONES. 

(District Court, D. Oregon. December 21, 1914.) 

Public Lasds (§ 123*) — Spécial Limitation — Effect — Fkaudulent Pat- 
ents. 

Act March 3, 1891, c. 561, 26 Stat. 1099, providing that sults by the 
United States to yacate and annul any patent previously issued shall only 
be brought within flve years from the passage of the act, and suits to va- 
cate and annul patents afterwards issued shall only be brought within six 
years after the date of the issuance of the patent, does not apply to ac- 
tions by the United States to reeover damages for alleged fraud com- 
mitted in procuring the government's title to public lands through frauda- 
ient entry and proof under the Homestead Act. 

[Ed. Note.— For other cases, see Public Lands, Dec. Dig. § 123.*] 

At Law. Action by the United States of America against Willard 
N. Jones. On demurrer to complaint. Overruled. 

Clarence L. Reames, U. S. Atty., and E. A. Johnson, Asst. U. S. 
Atty., both of Portland, Or., for the United States. 

Fulton & Bowerman and Schwartz & Saunders, ail of Portland, Or- 
for défendant. " 

WOLVERTON, District Judge. The government seeks by this 
action to reeover damages for alleged fraud committed by the défend- 
ant in procuring from the government title to several tracts of public 
lands through fraudulent entry and proofs under the Homestead Act. 

The statute of limitations adopted' March 3, 1891 (26 Stat. 1099, c. 
561), has run against annulment of the patents issued. The statute 
reads as follows: 

"That suits by the United States to vacate and annul any patent hereto- 
fore issued shall only be brought within five years from the passage of this 
act, and suits to vacate and annul patents hereafter issued shall only be 
brought within six years after the date of the issuance of such patents." 

It is contended that the statute bars, not only the remedy, but the 
right, and therefore no other right of action will lie for recovery on 
account of the fraud perpetrated in acquiring title to the lands. The 
effect of the statute is tersely stated by.Mr. Justice Holmes, in United 
States V. Chandler-Dunbar Co., 209 U. S. 447, 450, 28 Sup. Ct. 579, 
580 (52 L. Ed. 881), as follows: 

"In form the statute only bars suits to annul the patent. But statutes of 
limitation, with regard to land, at least, which cannot escape from the Juris- 
diction, generally are held to affect the right, even if in terms only direeted 
against the remedy. Leffingwell v. Warren, 2 Black, 599, 605 [17 L. Ed. 261]; 

*For otlier cas» se* sam* topic & § nitmbbb in D«c. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Sharon v. Tucker, 144 U. S. 533 [12 Sup. Ct 720, 36 L. Ed. 532] ; Davis v. 
Mills, 194 U. S. 451, 457 [24 Sup. Ct. 692, 48 L. Ed. 1067]. Thls statute must 
be taken to mean that the patent is to be held good, and is to hâve the 
same effect against the United States that It would hâve had If it had been 
valld In the flrst place. See United States v. Winona «& St. Peter R. R. Co., 
165 U. S. 463, 476 [17 Sup. Ct. 368, 41 L. Ed. 789]." 

And in a later case — Louisiana v. Garfield, 211 U. S. 70, 29 Sup. 
Ct. 31, 53 L. Ed. 92— it is said: 

"In United States v. Chandler-Dunbar Wlater Power Ce, 209 U. S. 447 
1[28 Sup. Ct. 579, 52 L. Ed. 881] It was decided that this act applied to patents, 
even If void because of a previous réservation of the land, and it was said 
that the statute not merely took away the remedy, but validated the patent." 

In other words, the running o£ tlie statute has the effect to vest in the 
patentée a perfect title to the land. Very true, but the statute is con- 
cerning suits to vacate and annul patents, and comprises but one reme- 
dy. That remedy having lapsed, the patent is validated, and the title 
becomes perfect in the holder under the patent. The language does 
not give it broader scope or opération. 

It is settled lavsr that the gênerai government is not bound by any 
statute of limitations, unless Congress has clearly manifested its inten- 
tion that it shall be so bound. United States v. Insley, 130 U. S. 263, 
9 Sup. Ct. 485, 32 L. Ed. 968. The United States, hke an individual, 
may hâve more than one right of suit or action growing out of the 
same transaction, and there exists no good reason why the government 
may not waive or avail itself of its remédies in Hke manner as can an 
individual. The point is well illustrated by the case of Southern Pacif- 
ic Co. V. United States, 200 U. S. 341, 26 Sup. Ct. 296, 50 L. Ed. 507, 
wherein it appears that the government, through mistake, patented to 
the raiiroad company quite a large body of land, which subsequently 
passed into the hands of innocent purchasers. The government sued 
to recover the value of the land, and the suit was sustained. In dis- 
posing of the case, Mr. Justice Brewer, speaking for the court, says : 

"When by mistake a tract of land is erroneously conveyed, so that the 
vendee has obtained a title which does not belong to hlm, and before the 
mistake is dlscovered the vendee conveys to a thlrd party purchaslng in good 
falth, the original owner is not llmited to a suit to cancel the conveyanees 
and re-establish In himself the title, but he may recover of hls vendee the 
value ol the land up to at least the sum recelved on the sale, and thus con- 
flrm the title of the Innocent purchaser. The conveyance to the innocent 
purchaser is équivalent to a conversion of personal property." 

If the government may sue to recover the value of lands procured 
from it through mistake, why may it not sue to recover the value of 
lands procured through fraud? In either case there are simply two 
remédies : One for the recovery of the land, where it has not passed 
to innocent holders ; and the other for the value of the lands taken. 
It has its choice of remédies, and it may therefore waive one remedy 
and proceed upbn the other. That, it seems to me, is ail the govern- 
ment has done in the présent case. Desiring to give stability to titles 
depending on patent from the government, it has preferred to confirm 
such titles after six years in the patentée, and thereby waive any right 
of action it may hâve had for annulment of the patent ; but the lan- 
guage of the limitations act is not susceptible of broader construction. 
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and indicates no intendment to bar the government of its right of action 
to recover the value of land obtained through f raud. 

I hold, therefore, that the présent action is not barred by the statute. 
I make no décision as to the measure of recovery in damages. 

Demurrer overruled. 



In re CENTEK. 
(District Court, S. D. Georgia, B. D. December 22, 1914.) 

1. AriENS (§ 68*) — Natuealization — Sufticiency of Evidence. 

On an application for naturalization, évidence held to show that the 
applicant, because of mislnformation regarding the requirements of the 
law govemlng naturalization, had acted as a citizen under the impression 
that he was a citizen. ' 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 138-145 ; Dec. DIg. 
§ 68.*] 

2. Aliens (§ 68*) — NATUBAiizATioN — Statutobt Provisions. 

Under Act June 25, 1910, c. 401, § 3, 36 Stat. 830, amendlng Act June 
29, 1906, c. 3592, § 4, par. 2, 34 Stat. 597 (Comp. St. 1913, § 4352), to pro- 
vide that any person qualified under exlsting law to become a citizen of 
the United States who has resided constantly in the United States for 
flve years next precedlng May 1, 1910, and who because of mislnforma- 
tion regarding his eitizenship or the requirements of the law governing 
naturalization has labored and acted under the impression that he was 
or could become a citizen, and in good falth exerclsed the rlghts or du- 
tles of a citizen or Intended citizen, may, if the court in its judgment be- 
lleves that he has been for a perlod of more than flve years entltled upon 
proper proceedings to be naturalized as a citizen, receive a final certifl- 
cate of naturalization without proof of a former déclaration of hls inten- 
tion to become a citizen, it is not necessary that the applicant should hâve 
been entltled to naturalization more than flve years prior to May 1, 1910, 
and where an applicant had resided In the United States for more than 
flve years prior to that date he was entltled to naturalization in 1914, 
though he did not become of âge and entltled to be naturalized until 1906. 

[Ed. Note.— For other cases, see AUens, Cent Dlg. §§ 138-145 ; Dec. Dig. 
§ 68.»] 

Application by Henry Center for naturalization. Application 
granted. 

Shelby Myrick, of Savannah, Ga., for applicant. 

Oran T. Moore, of Washington, D. C, for the United States. 

NEWMAN, District Judge. [1] Henry Center has applied for 
naturahzation under the third section of the act of June 25, 1910, which 
provides for the naturalization, without the previous filing of a déclara- 
tion of intention of persons belonging to the class of persons who were 
authorized and qualified under the then existing law to become citi- 
zens of the United States, who hâve labored and acted under the im- 
pression that they were or could become citizens of the United States, 
and hâve, in good faith, exercised the rights or duties of citizens or 
intended citizens of the United States because of wrongful informa- 
tion and belief . The question is whether, under the facts in this case, 
Henry Center is entitled to naturalization. 

He was born in January, 1885, in Russia. He came to the United 

*For other cases see same toplc & i nitmbbb In Dec. & Am. CIgs. 1907 ta date, & Rep'r Iiidex.es 
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States, landing in New York, in July, 1901, and came, in three days 
from the time he landed, to Savannah, Ga., where he has continuously 
resided since, except he resided a little while in Jacksonville, and came 
right back to Savannah. No point, I think, is made upon the fact 
that his résidence has been practically continuons in Savannah ever 
since he came to this country. He beeame of âge in January, 1906, 
and during that year he registered and voted. He claims that he was 
informed, and understood ail the time, that because of his coming to 
this country as a minor he beeame a citizen on becoming 21 year s of 
âge. He says he has been paying his taxes and registering every 
year since 1906. 

Center has served in the National Guards of Georgia, enlisting in a 
Savannah Company. He has been a member of the fire department of 
Savannah, has been a policeman in Savannah, and is now a sergeant 
of police in that city. He established his good réputation as a citizen 
by witnesses who are native citizens. Center had a brother and uncle 
who were naturalized, and, as I understand his testimony, he says he 
thought they were naturalized because they were of âge when they 
came to this country, but that he did net need naturalization papers, 
because he was a minor when he came over. 

The act in question provides, first: 

"That any person belonglng to the class of persons authorized and quallfled 
under exlstlng law to become a citizen of the United States who has resided 
constantly In the United States during a perlod of flve years next preced- 
Ing May first, nineteen hundred and ten." 

Center clearly cornes within this provision of the act. He had, in 
May, 1910, resided constantly in the United States for nearly 9 years, 
having come to this country in July, 1901. 

The next provision is : 

"Who, because of mlslnformatlon In regard to his cltlzenshlp or the re- 
quirements of the law governlng the naturalization of citizens has labored 
and acted under the Impression that he was or could become a citizen of 
the United States and has In good faith exercised the rlghts or duties of 
a citizen or intended citizen of the United States because of such wrongfui 
information and bellef." 

It is clear from the évidence that Center has acted under the im- 
pression that he was a citizen of the United States, and so acted because 
of misinformation. He has established an excellent character, and 
evidently allowed himself to be registered and was registered under the 
impression on his part that he was a citizen. I am satisfied of that 
from the évidence, and that he then proceeded to exercise the rights and 
duties of a citizen because of that belief . His having filled the diflferent 
positions he has, it seems to me, shows that he considered himself a 
citizen and entitled to the rights of citizenship. One of the witnesses, 
Mr. Eason, who was lieutenant in Company I, First Infantry of Savan- 
nah, speaks very highly of him, and he says he was "as good as a man 
could be — never knew him to be in any trouble at ail. So far as I 
know he was a good citizen." And he then speaks of his taking the oath 
a man must take to join the Guards, and says "it was the War De- 
partment oath." 
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[2] The next language of the act is: 

"And the court in its judgment belleves that such person bas been for a 
period of more than flve years entltled upon proper proceedlngs to be nat- 
uralized as a citizen of the United States, receive from the said court a 
final certiflcate of naturalization, and said court may issue such certificate 
without requiring proof of former déclaration by or on the part of such 
person of their intention to become a citizen of the United States." 

Just as this point is the only serious question in Center's case. It 
has been held that the period of 5 years spoken of in this part of the 
act must be 5 years prior to May 1, 1910. I am unable to agrée with 
this view of the statute. It seems to me entirely clear that the statute 
means that the person applying for citizenship must hâve been, for 
a period of more than 5 years prior to the time of filing his application 
for naturalization, entitled to be naturalized as a citizen of the United 
States. Center's application was filed in 1914, considerably more than 
5 years after he became entitled, under proper proceedings, to be natu- 
ralized; that is to say, he arrived in this country in 1901, and was en- 
titled after he became of âge to institute proceedings for naturalization. 
I do not see any reason whatever why the act should be restricted to a 
period of 5 years prior to May 1, 1910. He must hâve resided in the 
United States 5 years before May 1, 1910, but I do not think it was 
necessary that he should hâve attained the âge of 21 years 5 years be- 
fore that time. The time that he must hâve been entitled, upon proper 
proceedings, to be naturalized, is 5 years prior to the filing of his ap- 
plication. I am whoUy unable to agrée with the cases to the contrary 
(In re Urdang [D. C] 212 Fed. 557; In re Peters [D. C] 213 Fed. 541), 
and, with the highest respect, I must differ with the conclusions they 
hâve reached. 

It is my opinion that Center is entitled to naturalization under the 
act in question. Proper proceedings will be taken when opportunity 
offers in open court in Savannah. 



In re W, A. SILVERNAIIy CO. 
(District court, D. Kansas, Second Division. June, 1914.) 

Bankeuptct (§ 312*) — Ceeditoes Entitled to Pbove Claims — Estoppel. 

A person who loaned money to a corporation, taking sbares of stock 
of a par value equal to the amount of the loan, under an agreement that 
at his option he might surrender the stock and demand payment of the 
loan, or surrender the note evldencing the loan and become the absolute 
owner of the stock, and who thereaf ter appeared upon the books of the cor- 
poration as a stockholder, and acted as treasurer, and had not made his 
élection, pursuant to the agreement, prior to the bankruptcy of the cor- 
poration, was estopped from demanding his rlghts as créditer, to the 
préjudice of other creditors, who became creditors subséquent to the 
agreement mentioned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 496-500 ; Dec. 
Dig. § 812.*] 

In Bankruptcy. In the matter of the W. A. Silvernail Company, 
bankrupt. On certificate of the référée to review an order denying the 
claim of one Waterhouse. Order affirmed. 

•For other cases see same topic & § NUMBBE in Dec. & Am. Dlgs. 1907 to date, & Rep'r .Indexes 
218 F.— 62 
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E. L. Foulke, C. A. Matson, and Jesse D. Wall, ail of Wichita, 
Kan., for trustée. 

Paul Brown and Silas Brown, both of Wichita, Kan., for claimant. 

POLLOCK, District Judge. The facts are: The bankrupt Com- 
pany, a corporation of the state of Massachusetts, engaged in business 
at the city of Worcester, in that state, and, being desirous of remov- 
ing the business of said corporation to the city of Wichita in this state, 
and being in need of funds, on August 20, 1912, borrowed of claimant 
(Waterhouse) the sum of $6,000, in accordance with the terms of a 
written agreement between the bankrupt and claimant, which, in sub- 
stance, provides as follows ; 

The bankrupt executed to claimant its promissory note for the 
amount borrowed, due on demand, however, to run five years from 
date, without interest, unless sooner demanded by claimant. It was 
further provided in said contract that certificate should issue to claim- 
ant for 60 shares, par value $100 each, of the capital stock of the 
bankrupt corporation, and it was therein provided claimant was to 
hâve his élection to become the absolute owner of the shares and sur- 
render the promissory note, or to surrender the shares and demand 
payment of the note, at his option. Further, claimant was tp become 
treasurer of the corporation and sign checks issued by it, ail of which 
was done. The stock register of the corporation shows claimant to be 
the absolute owner of the 60 shares of its capital stock. An applica- 
tion was made to the secretary of state of this state to do business as 
a foreign corporation in this state. This application was signed and 
sworn to by claimant, and showed the shares so issued to him to be his 
property. The minutes of the books of the corporation showed the 
transaction to be that expressed in the written agreement. 

In this condition of the records of the corporation creditors repre- 
sented by the trustée in bankruptcy became such after removal of the 
business of the company to this state. At the date bankruptcy inter- 
vened claimant had not exercised his option to keep the stock and 
surrender the note, or to surrender the stock and rely upon his promis- 
sory note. The question presented is : Do thèse facts estop claimant 
from now demanding his claim from the estate as against other credi- 
tors? 

It is évident, from the terms of the written agreement entered into, 
the purpose was to allow claimant the right to exercise his option of 
relying on his promissory note as a creditor in the event the business 
of the company did not prove prospérons, or, on the contrary, of per- 
mitting him to assert the rights of a stockholder in the corporation if 
its business prospered and its shares came to be worth more than their 
par value — ail this at his élection, as time might demonstrate. Mean- 
while, awaiting such developments, he, as treasurer of the company, 
had at ail times the advantage of such position to advise himself as to 
the business aflfairs of the corporation, and during this time permit- 
ted himself to stand on the records of the corporation, of which he 
was an officer, as a stockholder. It is évident he could not in fact be 
both a stockholder to the extent of the 60 shares and, at the same time, 
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a creditor to the extent of the amount evidenced by the promissory 
note. As he did not elect which position he would assume under the 
terms of the contract until the indebtedneos of the company had ac- 
cumulated to such an extent as to render it in bankruptcy, in fairness 
and justice to the other creditors of the bankrept corporation, he 
should now be estopped from demanding his rights as a creditor. 

It follows the order of the référée in denying the demand of claim- 
ant as a creditor, to the préjudice of other creditors, was right, and, 
being right, must be affirmed. 

It is so ordered, " 



In re W. A. SILVEENAIL CO. 
(District Court, D. Kansas, Second Division. July, 1914.) 

1. Bankbuptcy (§ 165*) — Cbeditobs Entitled to Pbovk Olaims — ErnECT of 

Pbefeeence. 

Where, within four months before the institution of bankruptcy pro- 
ceedings, a corporation, being ttien insolvent, paid a note on wliich its 
treasurer was a guarantor, the treasurer received a préférence, preclud- 
Ing him from proving another claim, unless he returned the preferential 
payment 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

2. Bankbuptct (i 303*) — Peeteeences — Knowledge of InsoI/Venct. 

The treasurer of a corporation, to whom It made a preferential pay- 
ment whlle insolvent, will be presumed to hâve known its true financial 
condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; Dec. 
Dig. § 303.*] 

In Bankruptcy. In the matter of the W. A. Silvernail Company, 
bankrupt. On certificate of the référée to review an order disallow- 
ing a claim of one Waterhouse. Order affirmed. 

E. L. Foulke, C. A. Matson, and Jesse D. Wall, ail of Wichita, Kan., 
for trustée. 
Paul Brown and Silas Brown, both of Wichita, Kan., for claimant. 

POLLOCK, District Judge. [ 1 ] The bankrupt corporation owed a 
promissory note of $3,000 to the Fourth National Bank of Wichita, on 
which the sum of $500 had been paid. The claimant, Waterhouse, was 
a guarantor on this note, and after the institution of the proceedings 
in bankruptcy he paid the same, and, as the bank could hâve proven it 
as a demand in the bankruptcy proceedings, claimant will be entitled 
to do the same, unless prevented from so doing on other grounds 
presently to be mentioned. 

The ground on which the demand is resisted by the trustée arises 
out of the fact that the bankrupt company had made a note for $2,500 
to one Samuel Rosenthal, on which claimant, Waterhouse, and W. A. 
Silvernail, président of the bankrupt company, were guarantors. This 
note came into the hands of Strauss Bros, and was paid, principal and 
interest, aggregating $2,650, February 20, 1913, by the bankrupt com- 

'For other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Reo'r Indexe» 
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patiy, and this claimant, Waterhouse, was relieved from his obligation 
as gaarantor on the note. 

As this payment was made within four months next preceding the 
institution of the bankruptcy proceedings, and as at the time such 
payment was made Waterhouse was treasurer of the bankrupt com- 
pany, and as it is contended by the trustée the bankrupt company at 
this time was insolvent, and known to so be by the claimant, Water- 
house, its treasurer, he thus received a preferential payment which 
must be returned by him as a condition to his being permitted to prove 
his demand based on the balance of the $3,000 note by him paid to the 
Fourth National Bank of Wichita. 

[2] The order of the référée so found and held. That the now 
bankrupt company was insolvent on February 20, 1913, at the time 
the note of Strauss Bros, was paid by it, seems quite apparent from 
the proof in the case. As Waterhouse was its treasurer at this time, 
he is presumed to hâve known its true financial condition. Walters v. 
Zimmerman (D. C; Ohio) 30 Am. Bankr. Rep. 776, 208 Fed. 62. In 
f act, he must hâve known quite accurately its true financial condition 
at this time, from reports which he received from the company, -al- 
though the bankrupt was doing business in Wichita, in this state, and 
its treasurer, Waterhouse, resided in the state of Massachusetts. In 
so far as payments were made by the bankrupt of debts on which he 
was obligated, when it was insolvent, it seems from the authorities, in 
so far as he is concemed the same must be held preferential in char- 
acter. Swarts v. Fourth National Bank of St. Louis (C. C. A., 8th 
Cir.) 8 Am. Bankr. Rep. 673, 117 Fed. 1, 54 C. C. A. 387; Swarts v. 
Siegel (C. C. A., 8th Cir.) 8 Am. Bankr. Rep. 689, 117 Fed. 13, 54 C. 
C. A. 339; Kobusch v. Hand (C. C. A., 8th Cir.) 19 Am. Bankr. Rep. 
379, 156 Fed. 660, 84 C. C. A. 372, 18 L. R. A. (N. S.) 660. 

It foUows the order of the référée in refusing the allowance of the 
demand of Waterhouse, based on the $3,000 note by him paid to the 
Fourth National Bank of Wichita, unless the preferential payment 
by the bankrupt of the promissory note to Strauss Bros., on which 
claimant was guarantor, is returned, is correct, and, being correct, 
must be affirmed and approved. 

It is so ordered. 



In re LOUGHNET et al. 

(District Court, W. D. Washington, N. D. December 29, 1914.) 

No. 5190. 

1. Bankruptct (§ 483*) — Costs — Febs of Oleek. 

Oustom of a clerk's office to charge 40 cents for each copy of pétition, 
order, and notice of a bankrupt's application for discharge, or the fact 
that clerks In other districts made such charge, did not establish the 
clerk's right to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 887 ; Dec. Dig. 
§ 483.*] 

•For other ca^es see same topic & % numbbe lu Dec. & Am. Dlgs. 1907 to date, & Rep'r IndexM 



IN EE LOUGHNET 981 

2. Bankkuptct (§ 483*) — Applications foe Dischaboe — Pétition — Notice — 
Copies — Fkes. 

Bankr. Act July 1, 1898, c. 541, § 58a, 30 Stat. 561, as amended by Act 
June 25, 1910, c. 412, § 9%, 36 Stat 841 (Comp. St. 1913, § 9642), provicfes 
that creditors shall hâve 30 days' notice of ail applications for discbargè, 
and section 52a (section 9636) déclares that clerks shall receive as full 
compensation for their services to each estate a filing fee of $10, except 
vs'hen a fee Is not required from a voluntary banlirupt. General Order 
35 (89 Fed. xlii, 32 C. O. A. xili) provides that tbe fées allowed to clerks 
shall be in full compensation for ail services performed in regard to 
filing pétitions or other papers required by the act to be flled by them, or 
in certlfying or dellvering or paying out money, "but shall not include 
copies furnished to other persons or expenses necessarily incurred in pub- 
lishing or mailing notices or other papers." Held that, while clerks are 
required and authorized to send out to creditors copies of a banltrupt's ap- 
plication for a discharge and notice, etc., they are not entitled to charge 
therefor under Eev. St. §§ 828, 840 (Comp. St. 1913, §§ 1383, 1405), au- 
thorizing clerks in Washington to charge for a copy of an entry of record 
or any paper on file 20 cents a folio ; the clerks for sending out such no- 
tices being only entitled to charge the necessary expense incurred in pub- 
lishing and mailing notices. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 887; Dec. 
Dlg. § 483.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of A. M. 
Loughney and Neal Loughney. On motion by the bankrupts for an 
order directing the clerk to send out an order and notice of the bank- 
rupt's appHcation for discharge. Motion denied. 

G. A. Custer, of Seattle, Wash., for the motion. 

NETERER, District Judge. The bankrupts herein move the court 
for an order directing the clerk "to compare with the original pétition 
of said bankrupts for discharge and order of notice thereon on file 
herein, the copies of said pétition and order, stamped, addressed, and 
furnished to said clerk by said bankrupts, and to forthwith mail said 
copies." This motion is supported by affidavit in which it appears, in 
substance, that upon filing pétition for discharge and obtaining an or- 
der thereon the bankrupts bave had printed a sufficient number of 
true copies of the order and notice on postal cards, duly addressed to 
ail of the known creditors, and requested the clerk to compare the 
same and mail such notices to the creditors, which the clerk declined 
to do, until his services for such work were paid, which was fixed at 
the sum of 40 cents for each notice. 

An answering affidavit is filed by the clerk, in which he states that 
the charge for mailing such notices is the charge which was made by 
his predecessors in office, the charge that bas been uniformly made in 
his office, and is the charge that is made by the clerk of the district 
of Oregon, and likewise in the Eastern district of Washington; that 
such charge is in excess of the cost of preparing and mailing such no- 
tices, but that the charge is in conformity with the statute ; and that it 
is his duty as the clerk and agent for the government to make such 
charge and collect such fee, irrespective of who may prépare such no- 
tices, or the actual cost of preparing the same, his office being a fee 
office. 

•For other cafés see sajne topic & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] The fact that for a long period of time the clerk's office has 
made a charge of 40 cents for such notices would net establish a right 
thereto, nor would the fact that clérks in other districts make such 
charge. From the record it appears that there is not a unifonnity of 
charges for such service, except in Washington and Oregon. 

[2] The Bankruptcy Act pro vides that the creditors shall hâve 
"thirty days' notice of ail applications for the discharge of bankrupts" 
(section 58a of Bankruptcy Act, as amended June 25, 1910), and pur- 
suant to officiai form No. 57, the clerk was ordered to send by mail to 
ail creditors copies of said pétition and order, addressed to them at 
their places of résidence as stated. Section 52a, supra, provides that : 

"Clerks shall respectively reeelve as fuU compensatioii (or their services to 
each estate, a flUng fee of ten dollars, except when a fee is not required from 
a voluntary bankrupt." 

General Order 35 (89 Fed. xiii, 32 C. C. A. xiii), promulgated by the 
Suprême Court pursuant to section 30a of the Bankruptcy Act pro- 
vides : 

"1. The fées allowed by the act to clerks shall be In fuU compensation for 
ail services performed by them in regard to flling pétitions or other papers 
requlred by the act to be flled vrith them, or in certlfying or dellverlng or 
paylng ont moneys; hut ahall not include copies fumished to other persona, 
or expenses necessarily incurred in publisMng or mailing notices or other 
papers," 

Rule 10 of General Orders (89 Fed. vi, 32 C. C. A. vi), supra, pro- 
vides that : 

"Before incurrlng any expense In publlshing or mailing notices, the clerk 
may require from the bankrupt indemnlty for such expense. 

Under the provisions of this act it manifestly appears that the only 
fixed charge to be made by the clerk is $10, which is paid upon the 
inauguration of the bankruptcy proceeding, and when an affidavit in 
forma pauperis is filed no fee can be exacted. The concluding phrase 
in General Order 35, supra, however, provides that the clerk shall be 
paid expenses necessarily incurred in publishing or mailing notices or 
other papers. 

It is suggested by the clerk that his charge is based upon sections 
828 and 840 of the Revised Statutes of the United States (Comp. St. 
1913, §§ 1383, 1405). Section 828 provides that a charge shall be 
made, "for a copy of any entry or record, or of any paper on file, for 
each folio, ten cents." 

Each notice and pétition contained two folios, and section 840, su- 
pra, provides that in Washington and other states named the fées pro- 
vided by section 828 shall be double, making a charge of 40 cents 
(after January 1, 1915, under the act of Congress of August 1, 1914, 
the double fee provision will not apply in Washington or Oregon). 
And it is contended that by General Order 35 (89 Fed. xiii, 32 C. C. 
A. xiii) the notices and pétitions were copies furnished to other per- 
sons, for which a charge would be allowed, and there being no other 
provision of law more nearly applicable, section 828, supra, would 
apply. 
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I do not think that the phrase referred to has any relation to the 
charges as set forth in this case, as that clearly must refer to copies of 
records of the bankruptcy proceeding furnished to persons making a 
demand therefor, other than notices, etc., to creditors, and has no re- 
lation to the préparation of notices or copies, of pétitions and mailing 
the same as required by the act. If that construction should be adopt- 
ed, then the clerk should charge 40 cents for each notice and pétition, 
and an additional charge for expenses necessarily incurred in publish- 
ing, mailing, etc. Section 30, supra, does not empower the Suprême 
Court to provide for compensation to the clerk. It does empower the 
court to make ail "rules, forms, and orders as to procédure, and for 
carrying them in force and effect." The expense incident to the prép- 
aration and mailing, etc., of the notices, etc., is necessary to carry the 
act in force, and this the rule 35 requires to be paid. The duties re- 
quired of the clerk are in consummation of the purposes of the Bank- 
ruptcy Act, involving persons directly interested in the proceeding and 
not strangers (other persons) to the proceeding. 

A considération of the act makes it manifest that it was not the in- 
tention of the Congress to hâve the clerk paid a fee for services here- 
in stated, but General Order 35 enlarges the scope of section S2a by 
requiring the payment of the clerk's expenses, etc., with relation to 
préparation and mailing of the notices. This is not as compensation 
to the clerk, but rather to reimburse him for expenses incurred in such 
publishing and mailing, pursuant to the court's order for carrying the 
act in force ; one of the purposes of the act being to afïord an honest 
créditer opportunity to be discharged from liabilities by surrender- 
ing ail of his property, and the bankrupt in no sensé can be consider- 
ed a Etranger (other person) to the record. The copies furnished to 
ofïicers of the court are provided for in the $10 fee, and the charge 
for copies in issue is the expense incident thereto, which under rule 
35, supra, may be charged. This refers to actual expense. The ex- 
pense is practically the same in each case, and should be ascertained as 
nearly as possible and a charge made which is uniform and applied 
to ail cases. 

The duties of the clerk are exacting, and involve much responsibil- 
ity. To properly discharge his duties he must keep an efficient corps 
of assistants, and the number of such assistants must dépend upon the 
business of the office. I believe that the Suprême Court, by General 
Order 35, intended that the clerk should prépare or supervise the 
printing, mailing, etc., of the notices required, and did not intend that 
the field of the clerk should be invaded, and the prérogatives of his 
office usurped, and an arm of the court impaired by uncertainty in the 
discharge of such functions of his office, by persons preparing the 
copies of pétition and notice, and require the clerk to certify and mail 
them. I think the clerk should prépare, or cause to be prepared, copies 
of pétitions and notices, and mail to the creditors, as may be directed 
by the court, the expense thereof to be paid by the bankrupt. 

The motion is denied, with direction to the clerk to make his charg- 
es in conformity to this opinion. 
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SABIN V. LARKIN-GEEEN LOGGING CO. 

In re CONSUMEBS' LUMBER & SUPPLY CO. 

(District Court, D. Oregon. December 21, 1914.) 

No. 6561. 

1. BanKETJPTCT (§ 11*) — COUET OP BanKBUPTCY — ^JURISDICTION. 

A court of bankruptcy is one of limited jurlsdictlon, in the sensé that 
it can take cognizanee only of particular subjects, to wit, those included 
withln the intendment of the Bankruptcy Act; but its jurisdiction is un- 
limited In respect of its powers over proceedings in bankruptcy, speciflcally 
made subject to its jurisdiction by Bankr. Act (Act July 1, 1898, e. 541) 
§ 2, 30 Stat. 545 (Comp. St. 1913, § 9586). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. 
§ 11.*] 

2. Bankbuptcy (§ 100*) — Adjudication — Collatéral Attack. 

A bankruptcy adjudication is conclusive, unless reversed on appeal or 
writ of error, and cannot be collaterally attacked in a suit by the trustée 
against a* third person. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dig. §î 60, 131, 141- 
144 ; Dec. Dig. § 100.*] 

3. Bankbuptct (§ 100*) — Adjudication — Collatéral Attack. 

A bankruptcy court having jurisdiction to adjudicate a corporation a 
bankrupt, the fact that it erred in overruling a demurrer to the pétition 
could net be urged as a défense to a subséquent action by the trustée 
against a third person. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144 ; Dec. Dig. § 100.*] 

4. Bankruptcy (§ 363*) — Adjudication — Pboof of Claim — Bffect. 

Défendant, having proved its claim against a bankrupt's estate as un- 
secured and participated in subséquent proceedings, was estopped to sub- 
sequently question the bankruptcy conrt's jurisdiction to make the ad- 
judication to that efCect In an action by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 550-554 ; Dec. 
Dig. § 363.*] 

In Equity. Suit by R. L. Sabin, as trustée in bankruptcy of the 
Consumers' Lumber & Supply Company, against the Larkin-Green 
hogg'mg Company. On motion to dismiss for alleged want of juris- 
diction in the bankruptcy court to pass the adjudication on which plain- 
tiff's appointment as trustée was based. Motion denied. 

Beach, Simon & Nelson and Sidney Teiser, ail of Portland, Or., for 
plaintiff. 

Kollock, Zollinger & McDowall, of Portland, Or., for défendant. 

WOLVERTON, District Judge. This is a suit by the trustée in 
bankruptcy of the estate of the Consumers' Lumber & Supply Com- 
pany to détermine his title to certain logs, f ree and unincumbered by a 
lien by way of an attachment against the supply company, which the 
défendant claims it has by right of a valid and still existing levy. A pe- 

•For other cases see same topio & § numbek lu Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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tition was filed in bankruptcy by certain creditors of the supply Com- 
pany April 17, 1913, which sets forth that said company — 

"committed an act of bankruptcy, In that It allowed Larkln-Green Logging 
Company to levy an attachment on ail of the assets and property of sald 
Consumers' Lumber & Supply Company, which attachment has never been 
released or diseharged or racated, and which attachment was levled on 
December 18, 1912, and will become a prier lien and cannot be removed or set 
aside or dissolved through bankruptcy proceeding, after April 18, 1913. That 
said Consumers' Lumber & Supply Company has done nothing to vacate 
or set aside sald attachment, and has not gone into bankruptcy voluntarily, 
and Its failure so to do will thereby create a préférence in favor of said 
Larkin-Green Logging Company, by reason of the attachment levied by said 
Larkin-Green Logging Company on said December 18, 1912. Said attachment 
is still a lien on ail the assets of said debtors. That unless said Consumers' 
Lumber & Supply Company is adjudicated a bankrupt, and unless this péti- 
tion la flled forthwith, a préférence will be gained and obtained by said 
Larkin-Green Logging Company, as well as by Linnton Savings Bank, which 
levied a writ of attachment and attached ail of the assets of said Consumera' 
Lumber & Supply Company on December 26, 1912, and therefore on April 
26, 1913, said Linnton Savings Bank will also obtain a préférence, as said 
Consumers' Lumber & Supply Company has done nothing to set aside said 
attachment, nor has it flled a voluntary pétition in bankruptcy. That the 
said obligations owing to said Larkin-Green Logging Company and Linnton 
Savings Bank are for prior Indebtedness, which was owing to the said 
attaching creditors prlor to sald December 18, 1912. That by reason of the 
foregoing facts said Consumers' Lumber & Supply Company has permitted 
and sufCered a préférence in favor of said Larkln-Green Logging Company 
and Linnton Savings Bank, which can only be set aside through an adjudica- 
tion in bankruptcy of said Consumers' Lumber & Supply Company." 

AU this is set out in the complaint, which further shows that the sup- 
ply Company was insolvent at the time of the attachment and at ail 
times up to the time of the filing of the pétition. 

A demurrer to the pétition was interposed by the logging company, 
assigning as a ground therefor that the facts stated do not constitute an 
act of bankruptcy, and, after a hearing, was overruled by the court. 
Subsequently the supply company filed an answer, admitting the alléga- 
tions of the pétition, and prayed that it be adjudged a bankrupt, and on 
May 7, 1913, the adjudication foUowed. The logging company chal- 
lenges the sufficiency of the complaint by motion to dismiss, on the 
ground that the court in bankruptcy was without jurisdiction to pass 
the adjudication, and that it does not state facts to entitle plaintiflf to the 
relief demanded. 

Practically the only question presented is whether the court in bank- 
ruptcy had jurisdiction to adjudicate the supply company a bankrupt 
upon the pétition before it. The logging company insists that the 
court was without jurisdiction because the pétition failed to state an 
act of bankruptcy. The attack is one collatéral in character, and the 
considération must proceed upon that basis. 

[1, 2] The court of bankruptcy is one of limited jurisdiction, in the 
sensé that it can take cognizance of particular subjects only, namely, 
those included within the intendment of the statute; but its jurisdic- 
tion is unlimited in respect of its powers over proceedings in bank- 
ruptcy specifically made subject to its jurisdiction by section 2 of the 
Bankruptcy Act. And it is said: 
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"When Judgments are rendered by that court upon questions arislng In 
«uch proceedings, they possess ail the incidents and qualltles of flnality and 
conclusiveness appertaining to judgments of courts of gênerai jurlsdiction, 
Ita judgments, unless reversed on appeal or writ of error, iinport absolute 
verity." Edelstein v. United States, 149 Fed. 636, 638, 79 C. C. A. 328, 330 
(9 L E. A. [N. S.] 236). 

See, also, In re First Nat. Bank of Belle Fourche et al., 152 Fed. 
64, 81 C. C. A. 260, 11 Ann. Cas. 355 ; In re Columbia Real Estate Co. 
(D. C.) 101 Fed. 965, 970; In re Marion Contract & Construction Co. 
(D. C.) 166 Fed. 618. 
In the First National Bank Case, which was in bankruptcy, it is said : 
"The jurlsdiction of a court is not limlted to the power to render correct 
décisions. It Is the power to décide the issues accordlng to its vlew of the 
law and the évidence, and its wrong décisions are as concluslve as its right 
ones. It empowers the court to détermine every Issue withln the scope of Its 
authority, whether its décision is ylght or wrong, and every judgment or déci- 
sion so rendered is final and concluslve upon the parties, unless reversed by 
writ of error or appeal, or vacated by some direct proceeding." 

[3] Advancing to the sufficiency of the pétition, it must be conced- 
ed that the court committed an error in overruling the demurrer there- 
to (Citizens' Banking Co. v. Ravenna National Bank, 234 U. S. 360, 34 
Sup. Ct. 806, 58 L. Ed. 1352, recently decided by the Suprême Court) ; 
but my conviction is that, the court having the power to adjudicate, 
its adjudication as to the sufficiency of the pétition became final and 
binding upon the parties concerned until set aside by review or ap- 
peal, and that it cannot now be questioned in a collatéral way. 

There was an attempt to set up the third act of bankruptcy. The 
pétition failed in that, but it does not foUow that the pétition might 
not hâve been amended so as to state a good cause, and, the court hav- 
ing jurisdiction to décide, its adjudication must be held final until vacat* 
ed by direct attack, especially as the bankrupt has itself admitted in- 
solvency and prayed for the adjudication. 

[4] There exists another reason, however, why the défendant should 
not be permitted to resist the suit, which is that it has subsequently 
proved its claim as unsecured, and participated in the subséquent pro- 
ceeding. Having done this, and it is so alleged, it cannot object to the 
jurisdiction of the court to make the adjudication. In re Hintze (D. 
C.) 134 Fed. 141; In re Worsham, 142 Fed. 121, 73 C. C. A. 665; 
In re New York Tunnel Co., 166 Fed. 284, 92 C. C. A. 202. 

Motion denied. 
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MEMORANDUM DECISIONS 



BOWRON T. SIBERT. (Circuit Court of Appeals, Flfth Circuit. October 
30, 1914.) No. 2668. Appeal from tlie District Court of tlie United States 
for ttie Norttiern District of Alabama; W. I. Grubb, Judge. Suit in equity 
by J. Cari Sibert against James Bowron, as trustée in bankruptcy of tbe South- 
ern Iron & Steel Company. Decree for complainant, and défendant appeals. 
Afflrmed. Augustus Benners, of Birmingham, Ala., for appellant. Amos E. 
Goodhue and A. R. Brindley, both of Gadsden, Ala., for appelles. Before 
WALKER, Circuit Judge, and CALL and CLAYTON, District Judges. 

PBR CURIAM. A question is raised by the counsel for the appellee as to 
the scope of the review of the proceedings of the trial court which It is per- 
missible to make under the appeal by which the case is brought Into this court 
A détermination of that question is not necessary. The resuit is the same, 
whether the scope of the review Is restricted, as clalmed by the counsel for 
the appellee, or is broad enough to présent the questions discussed by the 
counsel for the appellant Assumlng that those questions are presented for 
review, yet the resuit of an examlnation of the record Is that we reach the 
conclusion that it does not disclose any ground for a reversai of the judg- 
ment. We do not concur In the view, urged by the counsel for the appellant, 
that the évidence adduced failed to support either count of the complaint 
AflSrmed. 



BRAY et al. v. TJNITED STATES FIDBLITT & GUARANTY CO. (two 
cases). In re EVANSVILLB CONTRACT 00. (Circuit Court of Appeals, 
Fourth Circuit. December 7, 1914.) Nos. 1246, 1260. Appeal from and Pétition 
to Superintend and Revise, In Matter of Law, Proceedings of the District Court 
of the United States for the Northern District of West Virginia, at Parkers- 
burg, in Bankruptcy ; Alston G. Dayton, Judge. In the matter of bankruptcy 
proceedings of the Evansville Contract Company. On pétition by M. 3. 
Bray and others to superintend and revise In matter of law certain proceed- 
ings resulting in a decree affirming a referee's order in favor of the United 
States Fidelity & Guaranty Company, with separate appeal by Bray and 
others from the same decree. Pétition dismissed, and decree afflrmed. H. P. 
Camden, of Parkersburg, W. Va., for petitioners and appellants. B. M. 
Ambler, of Parkersburg, W. Va. (W. W. Van Winkle and Mason G. Ambler. 
both of Parkersburg, W. Va., on the brief), for respondent and appellee. Be- 
fore KNAPP and WOODS, Circuit Judges, and McDOWELL, District Judge. 

PEB CURIAM. We are satlsfied that the court below was correct in con- 
flrmlng the report and order of the référée and dismissing the pétitions for 
review, and deem It unnecessary to repeat the argument in support of thèse 
conclusions. In our opinion the pétition to superintend and revise should be 
dismissed, at the cost of petitioners, and the decree of the trial court appeaied 
from afflrmed, at the cost of the appellants ; and it is so ordered. 



DIETER-WENZBL CONST. CO. v. EPPLER. (Circuit Court of Appeals, 
Flfth Circuit December 9, 1914.) No. 2660. In Brror to the District Court 
of the United States for the Western District of Texas; Thomas S. Maxey, 
Judge. Victor Lee Brooks, of Austin, Tex., and Thad B. Landon, of Kansas 
City, Mo., for plaintiflC In error. S. W. Fisher and Chas. L. Black, both of 
Austin, Tex., for défendant In error. Before PARDEE and WALKER, Cir- 
cuit Judges, and CALL, District Judge. 

PER CURIAM. None of the assignments of error on thls writ are well 
taken. See City of Key West v. Baer, 66 Fed. 443, 13 C. C. A. 572 ; Adams 
v. New York Life Ins. Co., 113 Fed. 303, 51 C. C. A. 263 ; Martlnton v. Falr- 
banks, 112 U. S. 670, 5 Sup. Ct 321, 28 L. Ed. 862 ; Lehnen v. Dickson, 148 
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U. S. 71, 13 Sup. et. 481, 37 L. Ed. 373 ; Dooley v. Pease, 180 TT. S. 12&-131, 
21 Sup. et. 329, 45 L. Ed. 457 ; Wilson v. Merchants* Loan & Trust Co., 183 
U. S. 121, 127 et seq., 22 Sup. Ct 55, 46 L. Ed. 113 ; and also Alpha Portland 
Cément Co. y. Curzl, 211 Fed. 680-587, 128 C. C. A. 180, and cases there cited. 
Judgment afflrmed. 



FIRST NAT. BANK OF WATSEKA, ILL., v. BARKLEY et al. (Circuit 
Court of Appeals, Flfth Circuit November 30, 1914.) No. 2584. Appeal f rom 
the District Court of the United States for the Northern District of Texas ; 
Edward R. Meek, Judge. William J. Berne, of Ft. Worth, Tex., for appellant. 
J. C. Terrell, Jr., of Ft. Worth, Tex., for appellees. Before FARDEE and 
WALKER, Circuit Judges, and CALL, District Judge. 

PER eURIAM. The proper décision of this case turns upon the évidence, 
which. is confllcting on the main issues, but we find that the prépondérance is 
with the appellees. Afflrmed. 



GROOM V. BARRETT.t (Circuit Court of Appeals, Fifth Circuit Novem- 
ber 30, 1914.) No. 2591. In Error to the District Court of the United States 
for the Northern District of Texas ; Edward R. Meek, Judge. S. H. Madden 
and W. H. Kimbrough, both of Amarillo, Tex., David W. Armstrong, of New 
York City, and H. E. Hooyer, of Canadian, Tex., for plaintiff In error. Sam 
J. Hunter and Ray Hunter, both of Ft. Worth, Tex., for défendant in error. 
Before PARDEE and WALKER, Circuit Judges, and CALL, District Judge. 

PER CURIAM. At a former term a branch of thls case was before this 
court (see Groom v. Mortimer Land Co. et al., 192 Fed. 849, 113 O. C. A. 173), 
in which nearly ail the vital questions presented in thls suit were involved 
and passed upon adversely to the pretenslons of the plaintiff In error herein, 
and as then decided hâve been followed by the District Court in the présent 
suit. We hâve considered the assignments of error, and flnd no réversible 
error assigned or patent on the record. We notice and hâve considered the 
motion for assessment of damages under the second paragraph of our rule 
30, to the effect that where it shall appear that a writ of error has been sued 
out merely for delay, and has delayed proceedings on the judgment in the in- 
ferior court, damages at a rate not exceeding 10 per cent in addition to in- 
terest shall be awarded upon the amount of the judgment, and we are not 
prepared to hold that the writ of error In this case was sued out for delay. 
Afflrmed, wlth costs. 



KRUEGEL et al. v. STANDARD SAAaNGS & LOAN ASS'N et ait (Circuit 
Court of Appeals, Fifth Circuit January 20, 1915.) No. 2714. Appeal from 
the District Court of the United States for the Northern District of Texas ; 
Edward R. Meek, Judge. Suit by Herman Kruegel and others against the 
Standard Savings & Loan Association and others. Decree for défendants, 
and plaintiffs appeal. Modified and afflrmed. Herman Kruegel, of Dallas, 
Tex., for appellants. Leroy A. Smith and R. W. Flournoy, both of Ft Worth, 
Tex., for appellees. Before PARDEE and WALKER, Circuit Judges, and 
SHEPPARD, District Judge. 

PER CURIAM. An examination of the record in this case has led us to 
the conclusion that there was no error in the decree appealed from. In the 
argument of the case it was made known to the court that the appellees did 
not object to the appellants havlng further time to redeem the land described 
in the judgment of the District Court, the exécution of which the bill in the 
case sought to hâve perpetually enjoined. Treating that suggestion as a con- 
sent by the appellees to the modification of the decree appealed from, thaf 
decree is modified, by allowing appellants 60 days from thls date to make the 
payments which the decree appealed from provided should hâve the eft'ect of 
preventing the issuance of the exécution ordered to be Issued if such pay- 
ments should not be made wlthin the time allowed thorefor by the decree. 
Bxcept as thus modified, the decree appealed from is afflrmed, ail costs to be 

t Rehearing denled January 4, 1915. t Rehearing denied February 22, 1915. 
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taxed agatnst the appellants, and to be paid within the time hereln allowed 
as a condition to a withholding of the issuance of the writ of exécution. 



MBDLIN MILIilNG CO. v. HALL-BAKER GRAIN CO. (Circuit Court of 
Appeals, Fifth Circuit. December 4, 1914.) No. 2655. Appeal from the Dis- 
trict Court of the United States for the Northern District of Texas; Edward 
E. Meek, Judge. George Thompson and David T. Bomar, both of Ft. Worth, 
Tex., for appellant. S. B. Oantey, of Ft. Worth, Tex., for appellee. Before 
PARDEB and WALKER, Circuit Judges, and CALL, District Judge. 

PBR CURIAM. From an examinatlon of the record and évidence, we are 
satisfled that this case was correctly decided In the District Court, and the 
decree appealed from is accordingly afflrmed. 



MEDLIN MILLING CO. v. J.' ROSENBAUM GRAIN CO. (Circuit Court 
of Appeals, Fifth Circuit December 4, 1914.) No. 2656. Appeal from the 
District Court of the United States for the Northern District of Texas; Ed- 
ward E. Meek, Judge. George Thompson and David T. Bomar, both of Ft. 
Worth, Tex., for appellant. S. B. Cantey, of Ft Worth, Tex., for appellee. 
Before FARDEE and WALKER, Circuit Judges, and CALL, District Judge. 

PBR CURIAjM. From an examination of the record and évidence, we are 
satisfied that this case was correctly decided. in the -District Court, and the 
decree appealed from is accordingly afflrmed. 



NATIONAL SURETY CO. v. CHRISTOPHBR & SIMPSON ARCHITEO 
TURAL IRON & FOUNDRY CO., Inc., et al. (Circuit Court of Appeals, Fifth 
Circuit December 2, 1914.) No. 2633. Appeal from the District Court oï 
the United States for the Northern District of Texas; Edward R. Meek, 
Judge. Henry B. Jackson, of San Angelo, Tex., for appellant Frances Mar- 
lon Etheridge, Joseph Manson McOormick, Henri Louis Bromberg, and Wen- 
del Spence, ail of Dallas, Tex., and S. B. Cantey and W. T. Bartholomew, 
both of Ft Worth, Tex., for appellees. Before PARDEE and WALKER, Cir- 
cuit Judges, and CALL, District Judge. 

PER CURIAM. The decree appealed from appears to be in accordance 
with the prépondérance of évidence and equity in the case, and it is therefore 
afflrmed. 



READ MACH. CO. v. JABURG et al. (Circuit Court of Appeals, Second 
Circuit. November 10, 1914.) No. 74. Appeal from the District Court of the 
United States for the Southern District of New York. This cause cornes hère 
upon appeal from a decree of the District Court, Southern District of New 
York, holding a patent valld and infringed as to claims 6 and 10 thereof. 
The patent is No. 966,765 issued August 11, 1910, to Harry Read, for a mix- 
ing machine. The opinion of the District Court is reported in 212 Fed. 951. 
J. Edgar Bull and A. G. N. Vermllya, both of New York City, for appellants. 
Edmund Wetmore and O. W. JefCery, both of New York City, for appellee. 
Before LAOOMBE, COXB, and WARD, Circuit Judges. 

PBR CURIAM. Judge Hunt bas very fully discussed the issues presented, 
and, as we concur in his reasoning and conclusions, it la unnecessary to wrlte 
another opinion. Decree afflrmed, with costs. 



ROBERTSON et al. v. AYLOR. (Circuit Court of Appeals, Fifth Circuit 
December 3,' 1914.) No. 2632. In Error to the District Court of the United 
States for the Northern District of Texas; Edward R. Meek, Judge. Ocie 
Speer, I. W. Stephens, and George E. Miller, aU of Ft Worth, Tex., and B. 
J. Hamner, of Sweetwater, Tex., for plaintifCs in error. A. H. Kirby and 
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Théodore Mack, both of Ft Worth, Tex., for défendant In error. Before 
PARDEB and WALKBE, Circuit Judges, and CALL, District Judge. 

PER CURIAM. We flnd none of the assignments of error well taken. 
The judgment of the District Court is aflBrmed. 



ROLLBE V. BURKBTT et al.t (Circuit Court of Appeals, Mfth Circuit. 
November 30, 1914.) No. 2590. Appeal from the District Court of the United 
States for the Bastem District of Texas ; Gordon E. Eussell, Judge. Thomas 
J. Gibson, of Mexia, Tex., and John E. Roller, of Harrisonburg, Va., for ap- 
pellant. Chas. S. Todd, of Texarkana, Tex., and A. D. Preston, of Beckley, 
W. Va., for appellees. Before PARDEB and WALKER, Circuit Judges, and 
CAIiL, District Judge. 

PER CURIAM. This case, submitted on a motion to dismlss the appeal 
and on the merlts, having been carefully considered, we conclude that, while 
there may be some question as to whether the appeal was taken or sued out 
withln the tlme flxed by the statute, there is no doubt that on the merlts of 
the case the decree of the District Court was correct, and should be affirmed ; 
and It is so ordered. 



TEXAS & P. ET. CO. v. BIGGBE et al. (Circuit Court of Appeals, Fifth 
Circuit. December 9, 1914. Rehearlng Denled January 5, 1915.) No. 2648. 
In Error to the District Court of the United States for the Western District 
of Texas ; Thomas S. Maxey, Judge. T. D. Cobbs, of San Antonio, Tex., for 
plaintlfE In error. H. C. Carter, P. J. Lewis, Ernest Fellbaum, and Olaud J. 
Carter, ail of San Antonio, Tex., for défendants in error. Before PARDEB 
and WALKER, Circuit Judges, and CALL, District Judge. 

PER CURIAM. We flnd none of the assignments of error in this case well 
taken. With regard to excessive damages, see Alpha Portland Cément Co. 
V. Curzl, 211 Fed. 580-587, 128 C. C. A. 180, and cases there clted. The judg- 
ment of the District Court is afflrmed. 



TEXAS & P. RT. CO. y. HARTFORD FIRE INS. CO. et al. (Circuit 
Court of Appeals, Fifth Circuit. January 6, 1915.) No. 2678. In Error to the 
District Court of the United States for the Eastem District of Texas ; Goraon 
Eussell, Judge. Action by the Hartford Fire Insurance Company and another 
agalnst the Texas & Pacific Rallway Company. Judgment for plalntiffs, and 
défendant brings error. Afflrmed. F. H. Preudergast, of Marshall, Tex., for 
plalntife in error. S. P. Jones, of Marshall, Tex. (William Thompson, of Dal- 
las, Tex., on the brief), for défendants In error. Before PARDEE and 
WALKER, Circuit Judges, and CALL, District Judge. 

PER CURIAM. We think it foUows, from the décision in the companlon 
case of Texas & Pacific Eailway Co. y. Rosborough, Home Insurance Com- 
pany, North British & Mercantile Company, et al. (December 14, 1914) 235 
U. S. 429, 35 Sup. et. 117, 68 L. Ed. — , that there was no réversible error 
in the rulings In this case whlch are urged as grounds for a reversai, and 
that the judgment should be afflrmed ; and it is so ordered. 



THE TITANIC. (Circuit Court of Appeals, Second Circuit. October 30, 
1914.) Motion for writ of mandamus to the District Court of the United 
States for the Southern District of New York. Before LACOMBB, OOXE, 
and WARD, Circuit Judges. 

PER CURIAM. An Injunetion In llmlted liablllty proceedings is not a mat- 
ter of discrétion of the District Court, but a matter of statutory right. If 
the form of the injunetion Issued does not conform to the intention of Con- 
gress, any one aggrleved may insist upon its belng made to do so. Our previ- 
ous modification of this particular injunetion concerned only death claimants. 
We gave them the privilège of beginnlng actions withln one year from the 
death, so as to préserve the cause of action created by Lord Campbell's Act 

T Rebearlng denled January 5, 191S. 
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In the event that the proceedlngs to llmit Uabllity were dismlssed after that 
period had explred. In re Oceanlc Steam Nav. Co., 204 Fed. 260, 124 0. C. 
A. 352. The District Judge, in decUnlng to dispose of the motion to alter 
the form of the injunctlon In this case, seems to hâve been influenced both 
by a sensé of propriety and by a doubt of power. There Is nothing in what 
we hâve heretofore said to prevent him f rom controUing the Injunction in any 
other particular than the one we decided. We leave the motion to be dis- 
posed of by hlm, without Issulng any peremptory mandamus. 



TOMLINSON et al. v. BOURN. (Circuit Court of Appeals, Flfth Circuit. 
December 3, 1914.) No. 2686. Appeal from the District Court of the United 
States for the Northern District of Texas ; Edward K. Meek, Judge. William 
J. Berne, of Ft. Worth, Tex., for appellants. John M. WagstafC, of Abilene, 
Tex., and James L. Shepherd, of Colorado, Tex., for appellee. Before FAR- 
DEE and WALKER, Circuit Judges, and CALL, District Judge. 

PER OURIAM. We flnd no réversible error in the rulings of the court on 
the pleadings and admission of évidence, and the évidence adduced supports 
the decree rendered. AfBrmed. 



UNITED STATES ex rel. and to Use of TEXAS PORTLAND CEMENT CO. 
et al. V. McOORD et al. (Circuit Court of Appeals, Fifth Circuit. November 
30, 1914.) No. 2252. In Error to the District Court of the United States for 
the Northern District of Texas; Edward R. Meek, Judge. Frances Marion 
Etheridge, of Dallas, Tex., for plaintifCs in error. George A. Carden, Charles 
W. Starling, and W. C. Kimbrough, ail of Dallas, Tex., for défendants in 
error. Before FARDEE, Circuit Judge, and MAXEY, District Judge. 

FER CURIAM. Certain jurisdlctional questions having been heretofore 
certified and submitted to the Suprême Court (see United States ex rel. 
Texas ForOand Cément Co. v. McOord, 233 U. S. 157, 34 Sup. Ct. 550, 58 
L. Ed. 893), and the same having been answered in the négative, It foUows 
that the judgment of the Circuit Court was correct, and should be affirmed; 
and it is so ordered. 



VACUUM ENGINEERING CO. v. DDNN. (Circuit Court of Appeals, Sec- 
ond Circuit. November 9, 1914.) Appeal from the District Court of the 
United States for the Southern District of New York. Edwin J. Prindle and 
Arthur Wright, both of New York City, for appellant L. F. H. Betts, of 
New York City, for appellee. Befpre LACOMBE, WARD, and ROGBRS, Cir- 
cuit Judges. 

FER CURIAM. This is an application to recall the mandate (209 Fed. 219, 
126 C. C. A. 313), to admit as part of the record certlfled copies of certain 
forelgn patents, and to issue a new mandate thereon, simllar to the one in 
the suit of Patents SelUng Company against this same défendant ([D. C] 204 
Fed. 99), where the same patents were in like manner introduced. To do 
this will undoubtedly be équitable, and since there Is no technical, nor In- 
deed any other, objection made to the granting of the relief prayed for, the 
application ia granted. 
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